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10  Died  May  24, 1882  :  17  L.  J.,  276  ;  73  L.  T.,  71. 

11  Appointed  tram  Queen's  Bench  to  Court  of  Appeal,  In  place  of  Sir  Jobs  Holkii, 

June  1, 1882  :  78  L.  T.,  87  ;  17  L.  J.,  280. 
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H.L.  (E.),  June  15,  17,  16,  1880. 

[HOUSE  OF  LORDS.] 

*Maiiia  Mangini  Sturla  and  Others,  Appellants ;  [623 
and  FiLippo  Tomasso  Mattia  Frecoia  Augustus  K.ep- 
PEL  Stevenson  and  Others,  Respondents]^). 

JEMdenee-^PttbHc  Doeument — Statem&nU  in, 

*  The  report  of  a  committee  appointed  by  a  public  department  \n  a  foreign  state, 
though  addressed  to  that  department  and  acted  on  dy  the  goyernment,  is  not 
necessarily  admissible  in  the  courts  here,  as  evidence  of  a&  the  facts  stated  therein. 
M.,  the  consul  in  London  for  the  thep  Genoese  Government,  applied  in  1789  to 
his  government  to  receive  tbe  rank  and  employment  of  diplomatic  agent  here.  The 
executive  «)vemment  (Collegii)  referred  the  application  to  a  committee  «dled  the 
Ginnta  delb  Marina  to  inquire  into  the  propriety  of  the  proposed  change  of  appoint- 
ment»  and  into  M.'s  fitness  for  the  post  of  diplomatic  agent  The  Giunta  reported 
iavorably  on  both  points.  In  the  course  of  the  report  tlie  Giunta  described  him  as 
"a  native  of  Quarto,  of  about  forty-five  years  of  age."  He  was  appointed  in  1790, 
and  died  in  England  in  1808.  His  only  child,  a  daughter,  died  here  in  1871  without 
any  known  relations.  Her  property  was  taken  possession  of  by  tbe  Crown,  but,  on 
a  process  instituted  here,  a  oecree  was  made  directing  payment  of  the  fund  to  certain 
persons  of  the  Freccia  family,  who  clMmed  to  be  next  of  kin,  and  whose  claim  was 
founded  on  an  allegation  that  M.  had  been  born  at  St  Uario  near  Genoa  in  1786. 

(0  Affirming  12  Chan.  Div.,  411. 

34  Eng.  Rep.  1 
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Other  persoHS  then  cjairaed  to  be  next  of  kin,  asserting  that  M.  had  been  born  at 
Quarto  in  1744.  In  a  suit  between  these  two  sets  of  claimants  the  report  of  the 
Giunta  ^aft.tendored  in  evidence  as  fixing  the  real  place  and  time  of  M.'s  oirth  : 

HeidU\(*f^^*^  was  not  admissible  for  that  purpose. 

T^^hb^iD  Blackburn  :  "A  public  document "  means  a  document  that  is  made  for 
Ijae  pujrpose  of  the  public  majiing  use  of  it — especially  where  there  is  a  judicial  or 
.'«  ^ojre-judicial  duty  to  inquire.  Its  very  object  must  be  that  the  public,  all  persons 
•  Concerned  in  it,  may  have  access  to  it. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  affirmed  a  previous  decision  of  Vice- Chancellor  Ma- 
lins  (').  The  facts  of  the  case  are  fully  set  out  in  the  report 
624]  in  the  court  below.  *The  following  summary  of 
them  is  all  that  is  necessary  for  the  present  report. 

A  Mrs.  Mangini  Brown  died  in  London  intestate  on  the 
21st  of  December,  1871,  leaving  personal  estate  to  the  amount 
of  £200,000.  She  was  a  widow  above  ninety- three  years  of 
age.  It  was  not  known  whether  she  had  any  relatives, 
and  her  estate  was  therefore  taken  possession  of  by  the  then 
Solicitor  to  the  Treasury,  Mr.  Gray,  on  behalf  of  the  Crown. 
A  suit  was  subsequently  instituted  by  persons  of  the  Frec- 
cia family,  who  claimed  to  be  Mrs.  Brown's  next  of  kin. 
Mrs.  Brown  was  the  daughter  of  Antonio  Mangini,  who  in 
the  early  part  of  his  life  had  been  consul  in  London  for  the 
Ligurian  Republic,  and  in  March,  1876,  the  Chief  Clerk  (to 
whose  examination  the  title  of  the  claimants  had  been  refer- 
red) made  his  certificate  declaring  that  Antonio  Mangini 
was  a  native  of  the  village  of  St.  Ilario  near  Genoa,  and  was, 
in  1735,  baptized  there  as  Antonio  Mangini,  the  son  of  Gio- 
vanni Battista  Mangini,  and  that  the  members  of  the  Frec- 
cia family  were  the  next  of  kin.  The  court,  on  farther 
consideration,  made  an  order  in  favor  of  that  family.  Be- 
fore l^at  order  was  acted  on  fresh  claimants  appeared,  now 
represented  by  Madame  Sturla  and  the  other  appellants, 
and  the  case  they  set  up  was  that  the  consul  was  one  Anto- 
nio Maria  Mangini,  and  was  born  at  Quarto,  near  Genoa,  in 
1744.  On  reference  of  this  new  claim  to  the  Chief  Clerk  for 
examination,  he  reported  adversely  to  it,  and  the  court  then 
made  a  fresh  order  on  the  original  certificate,  and  some  of 
the  fund  was  paid  out  under  this  order. 

An  action  {Sturla  v.  Freccia)  was  then  brought  to  deter- 
mine these  adverse  claims,  and  the  chief  point  in  dispute 
related  to  the  identity  of  Antonio  Mangini  and  the  place  of 
his  birth,  whether  St.  Ilario  or  Quarto.  On  the  evidence 
proposed  to  be  given  in  that  action,  the  present  question 
arose. 

(})  The  case  Is  reported  in  the  courta  below  under  the  names  of  Polini  v.  Oray 
and  Shirla  v.  Freccia,  12  Ch.  D.,  411. 
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It  appeared  that  on  the  26th  of  Jane,  1789,  Consul  Man- 
gini  applied  to  his  government  to  be  appointed  the  diplo- 
matic agent  of  the  Republic.  The  letter  of  the  consul, 
making  the  application,  was  referred  by  the  CoUegii  to  the 
Giunta  della  Marina.  This  Giunta  was  a  body  of  officials 
consisting  of  three  members,  one  selected  from  the  senate 
and  two  others  from  the  Camera  or  finance  division  of  the 
government.  The  report  of  the  Giunta,  *dated  in  [625 
March,  1790,  began  by  referring  to  the  details  of  the  busi- 
ness required  to  be  performed  in  London,  and  stated  how 
much  more  advantageous  it  would  be  for  the  government, 
if  that  business  was  intrusted  to  a  diplomatic  agent  than 
merely  to  a  consul,  who  held  no  diplomatic  position.  It 
then  referred  to  some  occasions  on  which  Antonio  Mangini 
had  well  exerted  himself  in  the  business  of  the  government, 
spoke  of  his  disinterestedness  in  not  having  his  postage  ex- 
penses repaid  him,  and  mentioned  that  it  bad  again  been 
command!ed  to  obtain  more  precise  information  respecting 
Mangini,  and  proceeded  thus  :  "  Consul  Mangini  is  a  native 
of  Quarto,  aged  about  forty-five,  of  civil  extraction,  and 
while  still  young,  wishing  to  try  his  fortune  abroad,"  went 
to  Lisbon,  engaged  in  commerce  there,  then  went  to  London 
and  engaged  in  commerce  there  ;  and  the  report  went  on  to 
give  details  of  his  life  here,  saying  that  *' Every  Genoese 
who  arrives  in  London  and  inquires  about  him  is  treated  by 
him  with  courtesy  "  ('*Zo  tratta  con  proprietd^^),  and  it  jgave 
details  of  his  becoming  rich,  living  in  good  style,  and  speak- 
ing several  languages,  and  concluded  oy  recommending  him 
for  the  appointment  of  diplomatic  agent.  He  was  appointed 
by  a  letter  patent  signed  by  Borelli,  Secretary  of  State,  and 
dated  the  16th  of  April,  1790  ;  and  he  lived  here  tiil  his 
death,  which  happened  in  1803.  This  report  of  the  Giunta 
was  offered  as  evidence  to  prove  that  the  consul  had  been 
born  at  Quarto.  Its  reception  was  objected  to,  and  Vice- 
Chancellor  Malins  declined  to  receive  it  as  ''evidence  as  to 
the  place  of  the  birth  or  the  age  of  the  consul."  The  deci< 
fiion  of  the  Vice-Chancellor  was  affirmed  by  the  Lords  Jus- 
tices, and  hence  this  appeal. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Wills^  Q.C.  (Mr.  Edward 
Beaumoiit  was  with  them),  for  the  appellants :  The  court 
below  wrongly  rejected  a  document  which  on  every  legal 
ground  was  admissible  in  evidence.  There  could  be  no  rea- 
sonable ground  for  doubting  that  it  was  a  perfectly  genuine 
document.  Assuming  that  to  be  so,  then  it  was  admissible 
by  the  laws  of  this  country  as  a  report  made  by  public 
officers  to  their  superiors,  upon  a  matter  which  concerned 


4 

HOUSE  OP  LORDS  AND  PRIVY  COUNCIL. 

[Vol  V. 

1880 

Sturla  V.  Freccia. 

H.L.  (E.) 

the  public  service  of  the  country,  and  which  had  been  refer- 
626]  red  to  them  for  inquiry.  The  *report  was  therefore 
essentially  a  public  document,  and  required  that  credit 
should  be  given  to  its  statements.  [Lord  Blackburn  : 
The  Giunta  satisfied  itself  that  Mangini  was  a  respectable 
person  fit  to  be  put  into  the  employment  he  asked  for,  that 
was  the  matter  specially  referred  to  the  Giunta,— do  you 
say  that  that  makes  all  the  rest  of  the  document  admissible 
in  evidence  ?]  Certainly.  The  document  is  a  public  docu- 
ment and-  the  whole  of  it  is  admissible.  The  government 
acted  upon  it.  The  report  was  part  of  the  transaction  of 
the  appointment' to  the  oflBce,  and  so  admissible  :  Collins  v. 
Maute  {').  The  certificate  of  the  Secretary  at  War  has  been 
received  to  prove  that  a  man  was  a  Serjeant  in  the  army  and 
so  free  under  the  Mutiny  Acts  from  arrest :  Lloyd  v.  Wood- 
dall  (•).  In  Stead  v.  Heaton  (')  entries  by  parish  ofllcers  of 
proportions  of  church  rates  received  by  them  were  not  only 
admitted  as  evidence  of  the  fact  of  receipt,  but  as  evidence 
to  explain  and  settle  the  proportion.  In  Price  v.  Little- 
wood  (*)  Lord  EUenborough  admitted  old  entries  in  a  vestry 
book  signed  by  the  churchwardens,  as  evidence  to  establish 
a  claim  of  title  to  a  pew  in  the  church  of  Hendon,  observing 
that  the  entry  was  made  by  the  churchwardens  on  a  matter 
within  the  scope  of  their  official  authority.  And  even  a 
verbal  statement  as  to  the  amount  of  rent,  made  by  the  man 
who  paid  it,  to  his  son,  was,  after  that  man's  death,  admit- 
ted in  a  case  relating  to  the  settlement  of  a  pauper :  The 
Queen  v.  Birmingham  (').  Entries  made  in  the  usual  course 
of  business  are  admissible:  Doe  v.  Turford^\\  Pritt  v. 
Fairclough  {!).  [Lord  Blaokburnt:  Must  tney  not  be 
made*  at  the  time  and  in  the  discharge  of  the  particular 
duty:  Smith  v.  Blakeyi^y]  And  the  post-mark  on  a  let- 
ter posted  in  Essex,  marked  there,  and  forwarded  to  London 
on  its  way  to  Scotland,  and  produced  with  the  proper  post- 
marks on  it,  was  received  as  evidence  of  a  publication  in 
Essex,  and  that  it  had  reached  its  destination  in  Scotland : 
Warren  v.  Warren  (").  And  corporation  books  are  admis- 
627]  sible  as  public  documents  (*•),  the  *principle  being, 
that  entries  made  by  persons  discharging  a  public  duty,  and 
in  discharge  of  that  duty,  were  afterwards  admissible  to 
prove  the  facts  therein  stated.    As  to  documents  kept  in 

Q)  8  C.  &  P.,  504.  0)  8  Camp.,  806. 

(«)  1  W.  Bl..  29.  (8)  Law  Rep.,  2  Q.  B.,  326. 

(*)  4  T.  R.,  669.  {*)  4  Tyrw.,  860;  1  C.  M.  A  R.,  160. 

(*)  8  Camp.,  288.  (")  Taylor    on     Evidence,     7th     ed.. 

C)  I  B.  <&  S.,  763.  B.  1781,  p.  1484  ;    Hub.   on  Sue,   687 ; 

(•)  8  B.  4fc  Ad.,  890,  Rex  v.  MotheneU,  1  Str.,  98. 
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public  offices  in  this  country  they  had  constantly  been  re- 
ceived in  proof  of  the  facts  stated  in  them.  A  bankrupt 
register  is  so :  Arnold  v.  The  Bishop  of  Bath  and  Wells  (*). 
In  T7i€  Irish  Society  v.  Bishop  of  Derry  (•)  entries  in  the 
books  kept  at  the  First  Fruits  Office  were  admitted  to  prove 
a  collation  to  a  living  made  by  the  bishop  at  a  particular 
time,  and  so  also  were  returns  made  by  him  in  obedience  to 
writs  from  the  Exchequer  requiring  him  to  state  the  vacan- 
cies of,  and  presentations  to,  the  livings  in  his  diocese. 
They  were  statements  made  by  a  public  officer  in  the 
discharge  of  a  public  duty.  Inquisitions  post  mortem  are 
always  admissible,  for  the  reason  that  they  are  made  under 
commissions  from  the  Crown.  In  Burridge  v.  The  Earl  of 
Sussex  C)  a  deed  of  entail  of  an  estate  was  recited  In  an 
inquisitio  post  mortem^  which  was  not  only  admitted  to 
prove  that  there  bad  been  such  a  deed,  but,  the  particulars 
of  the  deed  being  recited  therein,  it  was  received  as  proving 
those  particulars.  Such  inquisitions  were  always  received 
in  evidence  in  peerage  cases  in  proof  of  pedigree.  [Many 
peerage  cases  were  referred  to  in  proof  of  this  statement, 
among  these  were  The  LurrUey  (*) ;  De  Boos  (*) ;  and  Th^ 
Slane{*)  claims  of  peerage.]  In  the  case  of  the  Earldom  of 
Devon  (^)  an  inquisitio  post  mortem  was  admitted  in  proof 
not  only  of  a  title  to  lands  and  advowsons,  but  also  to  show 
by  whom  and  in  what  manner  they  had  been  dealt  with. 

In  like  manner  the  herald's  visitations  are  admissible  to 
prove  pedigree  2  Stainer  v.  Droitwich  (") ;  Pitton  v.  Wal- 
ter {*);  Matthews  v.  Porti^"").  These  were  cases  at  law. 
And  in  Vernon  v.  Manners  (")  the  heralds'  books  were  ad- 
mitted to  prove  ''cosinage"  [relationship]  on  a  question  of 
challenging  the  array.  So  that  *the  observation  of  [628 
Lord  Justice  Brett  in  the  present  case  ("),  that  their  admissi- 
bility is  peculiar  to  committees  for  privileges,  is  entirely  in- 
applicable. And  in  the  Shrewsbury  Oase{'*)  it  was  shown 
how  careful  were  committees  for  privileges  in  these  matters, 
for  there  one  visitation  was  refused  to  be  received  because 
the  commission  under  which  it  was  taken  was  not  produced, 
and  another  was  admitted  because  the  proof  of  the  commis- 

(0  5  Bing.,  816.     See  Swhop  of  Mtath  (^  Sir  Harris  Nicolas'  Report,  Append. 

▼.  T%e  ManpAt  of  VTviuihater,  4  CL  A  F.,  xziv. 

445.  (8)  1  Salk.,  281. 

(«)  12  CI.  <fc  F.,  641.  (•)  I  Str.,  162. 

(»)  2  Ld.  Raym.,  1292.  (>«)  Comb.,  68. 

(*)  1723,  22  Lords*  Jour.,  299,  (")  Plowd.,  426. 

(»)  1804.  Min.  of  Ef.,  889.  ('«)  12  Ch.  D.,  at  p.  438. 

(«)  Min.  of  Ev..  1880-1836, 18 ;  6  CL  4  ('»)  7  H.  L.  C,  1,  at  p.  84. 
F.,  88-89. 
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sion  and  the  deputation  to  the  heralds,  had  been  supplied  (*). 
And  in  the  AttorneyOeneral  v.  Kohleri^)  it  was  expressly 
declared  that  the  rules  of  evidence  in  pedigree  cases  had 
not  been  relaxed  of  late  years.  In  all  these  cases  the  find- 
ings were  those  of  official  persons  having  authority  to  per- 
form a  duty  and  acting  in  obedience  to  the  authority 
conferred  on  them. 

Even  decisions  in  the  Courts  of  Chivalry  were  recognized, 
though  it  might  perhaps  be  said  that  they  were  not  regu- 
larly established  courts,  but  were,  in  fact,  only  special  com- 
missions. [Lord  Blackburn:  It  is  said  in  Comyns' 
Digest (*)  that  "the  Court  of  Chivalry  has  an  absolute  juris- 
diction by  prescription  in  matters  of  honor,  pedigree,  de- 
scend, and  coat  armour,"  and  a  case  in  Modern  Reports  is 
quoted  as  the  authority  (*).] 

Funeral  certificates  produced  from  the  Herald's  College, 
taken  by  the  Officers  of  Arms  under  orders  from  the  Earl 
Marshal,  are  admissible  in  evidence  to  prove  the  facts  stated 
in  them:  The  Yaux  Peerage i^).  The  reason  being  that 
the  certificates  were  made  by  official  persons  in  the  dis- 
charge of  the  duties  of  their  office.  Such  persons  have  a 
duty  to  perform  and  have  no  interest  to  misrepresent. 
[Lord  Blackburn  :  That  goes  to  the  weight  of  the  evi- 
dence, not  to  its  admissibility.]  But  where  an  entry  was 
recorded  by  an  appointed  official  not  in  the  discharge  of  his 
duty,  that  entry,  though  produced  from  the  proper  custody, 
would  not  be  admissible  in  evidence,  for  it  must  be  made  in 
discharge  of  a  duty,  that  distinction  being  taken  more  than 
once  in  the  Shretosbury  Peerage  Case{*).  But  these  con- 
ditions being  complied  with  it  is  admissible  to  prove  the 
facts  stated  in  it. 

629]  *The  recitals  in  private  acts  of  Parliament  as  to 
property  were  once  admissible:  The  Wharton  Peerage {^) ; 
though  they  are  not  so  now,  because  those  acts  are  no  longer 
submitted  to  the  previous  adjudication  of  the  judges:  T/ie 
Shrewsbury  Peerage  Case  (') ;  while  they  were  so  they  had 
a  very  high  authority  (*). 

It  is  submitted,  therefore,  that  this  document  being  a  re- 

Eort  made  by  a  public  body  on  a  matter  into  which  that 
ody  was  directed  to  inquire — made  to  the  government  of 
the  Republic  and  acted  on  by  that  government,  is  a  public 

0)  7  H.  L.  C,  1,  at  pp.  27,  84.  (•)  7  H.  L.  C,  1. 

(«)  9  H.  L.  C,  654.  (')  12  Cl.  <fe  F.,  295. 

(»)  Tit  Courts,  E.,  2.  {*)  Per  Lord  Lyndhurst,  L.C.,  Whar- 

{*)  JifmeTa  C<ute,  4  Mod.,  128.  ton  Peerage  Case,  12  Cl.  <b  F.,  802. 

(»)  6  Cl.  A  F.,  626-641. 
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document  of  State,  to  which  credit  is  to  be  attributed,  and 
is  admissible  in  evidence  to  prove  the  facts  stated  in  it.  All 
the  reasons  which  render  public  documents  in  this  country 
admissible  in  the  courts  here,  apply  in  full  force  to  this  doc- 
ument, which  ought  therefore  to  have  been  received,  and 
was  improperly  rejected. 

Mr.  Napier  Hlggins,  Q.C.,  Mr.  Bagshawe^  Q.C.,  Mr. 
JEveritty  and  Mr.  Benjamin  Eyre^  appeared  for  the  respon- 
dents, but  were  not  called  on  to  address  the  House. 

Mr.  Migby  was  for  the  trustees  of  the  fund. 

The  LiORD  Chancellor  (Lord  Selborne) :  My  Lords,  the 
question  on  this  appeal  is  one  as  to  the  reception  of  evi- 
dence. The  document  in  question,  a  report  of  certain  per- 
sons called  theGiunta  di  Marina,  at  Genoa,  is  sought  to  be 
put  in  evidence  for  the  purpose  of  proving  that  a  person 
who  was  formerly  consul  for  the  Genoese  Republican  Lon- 
don, and  the  succession  to  whose  daughter,  Mrs.  Brown,  is 
now  in  question,  was  a  native  of  Quarto  near  Genoa,  and  at 
the  time  that  report  was  made,  aged  about  forty- five  years. 
The  document  has  been  tendered  for  that  purpose  and  for 
that  parpose  only. 

My  Lords,  upon  that  question  of  evidence  it  is  that  we 
have  heard  an  argument  at  very  great  length,  the  case  hav- 
ing been  very  ably  presented  on  the  part  of  the  appellants. 
I  believe  none  of  your  Lordships  thinks  it  necessary  to  hear 
the  respondents  on  that  point.  The  evidence  has  been  re- 
jected by  the  courts  below,  *and  I  think  all  your  [630 
Lordships  are  of  opinion  that  its  rejection  was  unavoidably 
necessary,  by  reason  of  the  rules  applicable  to  questions  of 
this  kind,  in  the  law  of  England. 

There  is  abundant  proof  that  the  report,  which  contains 
the  passage  it  is  desired  to  use,  is  an  authentic  public  doc- 
ument of  the  Genoese  Government,  to  which,  so  far  as  the 
good  faith  of  those  who  made  it  is  concerned,  credit  might 
be  justly  given  on  any  occasion  on  which  it  might  properly 
be  used.  But  your  Lordships,  in  this  case,  have  to  con- 
sider what  is  the  nature  of  that  report,  and  how  far  the  state- 
ments contained  in  it  can  be  brought  within  the  rules  of  the 
English  law  of  evidence  as  to  the  proof  of  pedigree. 

The  nature  of  the  report  is  this :  Mr.  Mangini  had  been 
consul  in  London  for  about  ten  years,  and  desired  to  be  ad- 
vanced to  a  somewhat  higher  authority  as  agent  of  the  Re- 
public. He  had  made  application  in  writing  for  that 
appointment.  He  was  at  that  time,  and  he  remained  after- 
wards, in  London.  There  is  no  evidence  before  your  Lord- 
ships as  to  any  relatives  of  his  at  Genoa  having  had  anything 
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to  do  with  the  statements  oontained  in  this  report,  nor  is 
there  any  evidence  to  connect  any  of  those  statements  with 
representations  proceeding  directly  from  Mr.  Mangini  him- 
self. The  public  authority  at  Genoa,  with  whom  rested  ap- 
pointments of  this  description,  was  called  the  OoUegii,  being 
m  point  of  fact,  a  joint  assembly  of  certain  members  of  the 
executive  government  of  Genoa  and  the  Senate.  With  them 
appointments  of  this  description  appear  to  have  rested.  It 
seems  to  have  been  a  common  practice  of  theirs  (whether 
universal,  I  will  not  assume  one  way  or  the  other,)  to  refer 
applications  of  this  kind  to  a  species  of  executive  sub-com- 
mittee, which  was  called  the  (iiunta  di  Marina,  or  Navy 
Board.  Why  it  was  so  called  does  not  very  clearly  appear. 
That  committee  was  composed,  if  I  am  not  mistaken,  of  two 
members  of  the  senate  and  one  of  the  finance  board.  The 
nature  of  the  reference  appears  upon  the  face  of  it.  It  was 
to  learn  what  could  be  known  about  the  fitness  of  the  person 
who  had  ihade  application  for  the  appointment  in  question, 
and  to  report  the  result  to  the  Collegii,  with  whom  the  ap- 
pointment rested.  In  fact  it  was  an  executive  sub-commit- 
tee to  assist  a  department  of  the  government,  by  collecting 
and  reporting  information,  either  as  to  applicants  for  pub- 
lic appointments  (generally,  or  as  to  applicants  for  appoint- 
ments of  this  particular  kind. 

631]  ^It  does  not  appear  that  any  particular  rules  were 
prescribed  to  them  as  to  the  kind  of  information  which  they 
phould  collect ;  still  less  as  to  the  evidence  which  they  were 
to  require  to  substantiate  such  information.  What  the  law 
of  Qi3noa  as  to  legal  evidence  may  be,  we  do  not  know  ;  and 
certainly  there  is  nothing  here  from  which  we  can  be  entitled 
to  assume  that  it  is  the  same  as  the  law  of  England  upon 
matters  of  this  kind.  Whatever  it  is,  there  is  nothing  to 
lead  to  the  conclusion  that,  in  the  discharge  of  this  particu- 
lar duty,  the  persons  composing  the  sub- committee  of  the 
executive  government  of  Genoa  were  bound  to  confine  them- 
selves to  any  particular  description  of  evidence,  whether  of 
that  kind  which  the  law  of  Genoa  would  be  satisfied  with  in 

i'udicial  proceedings,  or  of  the  kind  which  the  law  of  Eng- 
and  requires  in  such  proceedings ;  and  to  assume,  in  point 
of  fact,  that  they  were  obliged  to  limit  themselves  to  that  sort 
of  information  which  we  sTiould  regard  as  evidence,  in  mat- 
ters of  this  description,  in  the  courts  of  this  country,  would 
be,  to  say  the  least,  a  violent  and  unreasonable  supposition. 
The  report  which  they  made  contains  the  history  of  what 
they  had  collected,  in  some  way  or  other,  as  to  the  life  of 
this  gentleman.    I  have  no  doubt  whatever  that  they  re- 


Vol  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  9 

H.L(E.)  Sturla  v.  Freccia.  1880 

ceived  information,  which  they  thought  was  correct,  upon 
all  the  points  comprehended  in  that  report ;  bat  whence  that 
information  was  received  does  not  at  all  appear ;  certainly 
it  does  not  appear  that  it,  or  any  part  of  it,  was  received 
from  any  member  of  Mr.  Mangini's  family.  We  may  con- 
jecture,  not  unreasonably,  that  if  this  committee  in  &enoa 
was  acquainted  with  members  of  the  Mangini  family  resi- 
dent in  or  near  that  city,  it  may  have  had  recourse  to  them  ; 
bat  there  is  nothing  to  show  that  in  point  of  fact  this  was 
done,  or  that  there  were  no  other  means  by  which  the  Giunta 
might  have  obtained  such  information  as  is  contained  in  the 
report.     If  your  Lordships  look  through  that  information, 

Jou  find  it  concludes  by  stating  that  every  Genoese  who, 
uring  the  time  Mr.  Mangini  had  been  consul  in  London, 
had  occasion  to  ask  for  his  good  offices,  had  been  received 
by  him  with  courtesy  and  hospitality,  and  was  very  well 
satisfied  with  the  manner  in  which  Mr.  Mangini  discharged 
his  duties  as  consul.  The  Giunta,  therefore,  had  probably 
been  in  communication  with  some  persons  who  had  become 
*acq^uainted  with  Mr.  Mangini,  in  the  discharge  of  his  [632 
duties  as  consul  in  London,  and  there  is  nothing  to  show 
that  all  the  in  formation  received  may  not  have  been  obtained 
from  some  such  persons ;  and,  if  from  them,  there  is  noth- 
ing to  show  whether  those  persons  obtained  the  information 
from  Mangini  himself,  or  from  others  who  were  acquainted 
with  him  and  talked  about  him.  There  is  nothing  to  show 
that  at  that  time  thei'e  were  not  people  living  at  Genoa  who, 
though  not  his  relations,  were  more  or  less  acquainted  with 
Mr.  Mangini,  who  mi^ht  have  heard  these  things  from  others, 
and  from  whom  this  information  might  have  been^obtained. 
That  those  persons  obtained  their  information  from  the 
members  of  Mangini's  family,  or  from  Mangini  himself,  is 
of  course  quite  possible ; — it  may  be  so,  but  that  is  a  mere 
conjecture,  which  has  no  element  of  reasonable  certainty 
about  it.  If,  therefore,  it  is  necessary  that  the  information 
received  by  the  Giunta  which  is  contained  in  this  report 
should  be  founded  on  statements  proceeding  from  Mangini 
himself,  or  from  some  member  of  the  family  to  which  Man- 
gini belonged,  to  make  it  admissible  in  evidence  for  the  pur- 
pose for  which  it  is  tendered,  there  is  not  anything  either  in 
the  nature  of  the  case,  or  in  the  tenor  of  the  report  itself,  or 
in  any  other  evidence  which  has  been  brought  to  your  Lord- 
ships knowledge,  to  lead  to  that  conclusion ;  and,  my 
Lords,  I  am  of  opinion  that  it  is  necessary,  by  the  law  of 
this  country,  in  order  to  make  this  report  receivable  in  evi- 
dence, that  it  should  at  least  appear  to  have  been  founded 
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upon  statements  made  by  members  of  Mangini's  family  or 
by  Mangini  himself. 

My  Lords,  several  classes  of  eases  in  which  evidence,  not 
depending  upon  the  oath  of  persons  who  have  personal 
knowledge,  is  received  in  matters  of  pedigree,  by  the  law 
of  this  country,  have  been  referred  to  at  your  Lordships' 
bar.  It  appears  to  me  that  none  of  those  classes  of  cases 
has  really  any  tendency  to  support  the  appellants'  proposi- 
tion. Two  of  them  may  be  laid  aside  at  once — those  which 
consist  of  declarations  made  against  the  interest  of  the  per- 
sons making  them — and  those  which  relate  to  entries  made 
in  the  course  of  business  by  persons  whose  duty  it  was  to 
make  those  entries.  They  may  both  be  laid  aside ;  because, 
besides  other  conditions  to  which  I  need  not  particularly 
633]  advert,  *they  both  involve  this,  as  a  necessary  ele- 
ment, that  the  subject-matter  of  the  declaration  in  the  one 
case,  and  of  the  entry  in  the  other,  must  have  been  within 
the  direct  personal  knowledge  of  the  person  making  the 
declaration,  or  making  the  entry.  That  can  have  no  appli- 
cation here. 

Then,  my  Lords,  other  classes  of  cases  were  referred  to, 
namely,  the  findings  of  competent  public  officers,  courts,  or 
persons  having  legal  jurisdiction  to  inquire,  under  public  au- 
thority, into  matters  within  that  jurisdiction  ;  as  in  the  cases 
of  inquisitions  and  visitations  of  heralds  under  commissions 
from  the  Crown.  I  do  not,  my  Lords,  think  that  cases  of 
that  kind  have  any  bearing  at  all  on  this  matter.  It  does 
not  appear  that  this  Giunta  di  Marina  had  any  legal  juris- 
diction whatever.  Its  members  were  not  in  the  nature  of  a 
court,  nof  in  the  nature  of  persons  who,  like  the  heralds, 
had  authority  by  law,  for  a  public  purpose,  to  make  par- 
ticular inquiries,  whose  duty  it  was,  in  the  exercise  of  that 
authority,  to  proceed  upon  just  proof,  and  who  may  be  pre- 
sumably supposed  to  have  discharged  that  duty  properly, 
and  to  have  taken  such  proof,  and  only  such  proof,  as  the 
law  of  the  country  required  concerning  the  several  matters 
before  them. 

Another  species  of  evidence  was  referred  to,  analogous  to 
that,  but  distinguishable  from  it;  namely,  funeral  certifi- 
cates entered  in  the  heralds'  books.  They  stand  upon  this 
ground.  It  was  the  official  duty  of  the  heralds  to  receive 
such  certificates  from  persons  who  were  by  law  competent 
witnesses,  and  to  record  the  statements  of  those  persons  in 
their  books.  Therefore,  from  the  fact  of  their  being  so  re- 
corded it  is  reasonably  to  be  presumed,  that  the  duty  was 
duly  discharged  ;  it  is  evidence,  that  they  did  receive  from 
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persons,  who  were  competent  witnesses,  snch  declarations. 
To  go  now  into  particular  cases,  and  to  consider  whether  or 
not  the  evidence  of  books  or  documents  of  that  nature  should 
have  been  received  in  any  particular  instances  which  may 
be  more  or  less  open  to  criticism,  appears  to  me  to  be  un- 
necessary. This  case  is  quite  different.  Tiiis  Giunta  was 
not  a  body  which  had  any  such  legal  jurisdiction ;  it  was 
not  a  body  which  is  shown  to  have  been,  or  which  can  be 
presumed  to  have  been,  bound  to  proceed  on  any  such  kind 
of  proof.  It  appears  to  me  to  have  been  perfectly  open  to 
its  members  to  receive  any  species  ^of  information,  [634 
on  hearsay  or  otherwise,  to  which  they  themselves  at  the 
moment  thought  credit  could  be  given  ;  and,  therefore,  I  am 
unable  to  apply  to  them  any  analogy  derived  from  the  cases 
of  coarts,  commissioners,  or  other  persons  having  a  special 
duty  or  authority  under  the  English  law  to  make  particular 
kinds  of  inquiries,  to  whose  inquests  or  recorded  proceedings 
credit  \a  prima  facie  given. 

My  Lords,  I  do  not  think  it  is  necessary  to  dwell  farther 
upon  the  case.  Some  ground  must  be  shown  for  the  recep- 
tion of  a  document  of  this  kind  as  evidence.  It  appears  to 
me,  my  Lords,  that  no  ground  has  actually  been  shown, 
and  under  the  circumstances  I  think  your  Lordships  must 
decline  to  receive  it.  Of  course  that  does  not  necessarily 
dispose  of  the  case ;  although,  from  what  we  have  heard  at 
your  Lordships'  bar,  it  is  not  improbable  that  in  effect  it 
may  do  so. 

Lord  Hatherley  :  My  Lords,  I  am  entirely  of  the  same 
opinion  as  that  which  has  been  expressed  by  my  noble  and 
learned  friend. 

I  have  anxiously  listened  to  see  whether  or  not  there  was 
any  case  made  by  the  appellants  which  could  at  all  be 
brought  within  the  range  of  the  now  very  numerous  authori- 
ties which  have  settled  and  determined,  with  tolerable  pre- 
cision, the  rule  to  be  adopted  with  reference  to  evidence 
which  may  come  within  the  class  of  hearsay  evidence,  for  it 
really  amounts  to  no  more  than  that.  The  exceptions  which 
have  been  made  I  need  not  go  through  or  attempt  to  classify. 

When  you  come  to  look  at  the  character  of  the  document 
which  is  sought  to  be  produced,  what  do  you  find  ?  There 
are  no  original  entries  to  be  found  in  that  document,  but 
there  appear  to  have  been  books  kept,  although  we  have  i^ot 
any  very  precise  information  about  how  they  were  kept  or 
whose  duty  it  was  to  keep  them,  and  the  like ;  but  they 
were  kept  on  behalf  of  a  body  called  the  Giunta  di  Marina, 
which  body  was  selected  by  the  Senate  to  make  certain 
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inquiries  as  to  such  particular  things  as  they  thought  it 
necessary  to  inquire  into ;  and  on  those  they  reported.  In 
this  instance  they  reported  upon  a  reference  made  to  them 
to  learn  something  about  the  antecedents,  the  character,  and 
635]  *the  then  present  status  of  Mr.  Mangini,  who  was 
serving  in  a  certain  capacity,  in  fact  as  consul,  in  this 
country,  for  the  republic  of  Genoa.  He  was  anxious  to  ad- 
vance himself  in  his  vocation  by  acquiring  a  higher  au- 
thority. He  was  anxious,  therefore,  to  obtain  from  the 
Senate  the  distinction  of  being  called  agent  of  the  republic 
instead  of  bearing  the  simple  name  of  consul,  a  point  which 
he  thought  would  lead  to  some  advantage  in  his  position  on 
the  one  nand  as  regarded  himself,  and  on  the  other  hand  as 
regarded  his  influence  at  the  court  to  which  he  was  accred- 
ited. The  Senate  referred  this  matter  to  the  Ghiunta,  and 
desired  that  body  to  get  more  information  (for  that  is  what 
it  really  amounts  to)  about  his  position  and  character.  The 
consequence  would  be  that  they  would  have  to  report,  which 
they  subsequently  did. 

The  question  now  is  how  far  the  report  which  they  so  made 
can  be  put  in  evidence  in  proof  of  facts  which  are  narrated  in 
it,  not  as  specific  findings,  important  and  essential  to  the 
duty  they  had  to  perform,  but  simply  as  part  of  the  narra- 
tive upon  which  their  recommendation  is  finally  made. 

The  class  of  cases  that  come  most  near  to  this,  are  those 
in  which  persons  made  entries  consistently  with  a  duty  im- 
posed upon  them,  and  made  those  entries  (as  it  was  held  in 
Doe  V.  TuTford{^\  they  must  do  to  make  them  evidence)  at 
the  time  of  the  duty  being  performed.  In  the  particular  case 
in  which  the  document  is  brought  forward  on  the  present 
occasion,  these  two  things  are  sought  to  be  proved  by  the 
introduction  of  the  document  by  way  of  evidence,  viz.,  that 
there  is  mention  of  Mangini  having  been  born  at  Quarto, 
which  is  a  place  near  Genoa,  and  of  his  age  at  that  time. 

It  is  important  in  the  case  pending  between  these  parties 
at  this  moment,  with  reference  to  this  large  sum  of  money, 
£200,000,  left  by  Mrs.  Brown,  to  prove  that  he  was  born  at 
Quarto.  But  when  j'ou  compare  the  great  importance  of 
that  statement  with  the  place  it  occupies  in  the  report, 
certainly  it  is  impossible  to  be  much  impressed  in  favor  of 
an  inquiry,  such  as  is  usual  in  pedigree  matters,  having 
been  had  recourse  to  by  the  tribunal,  or  committee,  as  I 
would  rather  call  it,  which  had  been  formed,  for  it  is  simply 
mentioned  incidentally,  as  a  part  of  the  description  of  this 
636]    ^gentleman,   that  he  was  born  at  this  place  called 

(»)  8  B.  &  Ad.,  890. 
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Quarto — s,  matter  which  is  not  of  the  slightest  importance 
with  regard  to  anything  tliey  were  investigating  or  direct- 
ing their  particular  attention  to  at  that  time. 

It  is  also  said,  and  with  more  plausibility  undoubtedly, 
that  the  question  of  his  age,  which  is  also  sought  to  be 

S roved  by  putting  in  this  document,  was  one  of  more  imme- 
iate  reference  to  the  duty  the  Giunta  was  then  engaged  upon. 
If  you  were  to  refer  to  anybody,  to  give  an  account  of  all  they 
knew  of  somebody  who  offered  himself  for  your  service, 
whether  it  be  public  or  private  service,  the  probability  is, 
that  among  other  things,  the  age  of  the  person  concerned 
would  be  one  of  the  points  which  you  would  wish  to  have 
information  upon.  The  place  where  he  was  born  you  would 
probably  care  little  about,  at  least  in  a  case  situated  as  this 
18,  and  with  an  employment  of  the  character  he  was  seek- 
ing, viz.,  agent  instead  of  consul  in  England. 

jBut,  my  Lords,  this  point  of  the  age,  although  it  comes 
in  incidentally  among  the  numerous  matters  they  may  have 
inquired  into,  is  not  the  main  or  the  direct  point  in  issue  be- 
tween the  parties.  It  might  make  a  great  difference  in  col- 
lateral matters,  which  they  say  they  are  prepared  to  prove 
in  consequence  of  the  discrepancy  of  age  between  one  claim- 
ant of  this  man's  property  and  the  other  claimant  of  this 
man's  property.  The  present  suitors  say  that  the  point  as 
to  age  is  of  considerable  importance,  but  to  the  Senate,  who 
made  the  reference  to  the  Griunta,  of  course  a  difference  of 
five  or  six  or  seven  years,  would  be  a  matter  of  very  slight 
importance — if  any  at  all — or  it  might  even  have  been  omit- 
ted altogether,  frobably,  as  the  man  had  been  in  their 
service  before  his  election  to  his  office,  it  would  have  had 
exactly  the  same  result  as  it  did  have,  for  there  is  no  reason 
to  suppose  that  his  election  turned  in  any  way  on  the  age 
of  the  party  brought  forward. 

On  the  other  hand,  my  Lords,  see  what  difficulty  you  get 
into  with  regard  to  the  extension  of  the  law  as  to  hearsay  evi- 
dence— in  winch  you  cannot  be  too  particular — if  you  admit 
such  a  document  as  this  to  be  received  as  evidence.  It  ap- 
pears to  me,  as  I  said  before,  that  the  Giunta  was  simply 
a  committee.  If  the  document  were  admitted  you  might 
take  a  committee  of  any  *publio  body  as  making  [637 
statements  which  you  would  be  entitled  to  bring  in  to  prove 
collateral  matters  which  happened  to  form  part  of  the  state- 
ment ;  and  if  you  are  to  be  at  liberty  to  make  this  statement 
evidence,  you  would  thereby  extend  the  rule  laid  down  in 
Doe  V.  Turfordi^)  in  a  most  alarming  degree.     You  would 

(1)  8  B.  <&  Ad.,  890. 
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extend  it  to  committees  of  all  public  bodies,  all  municipal 
corporations — to  the  reports  of  the  committees  of  the  com- 
mon council  of  the  city  of  London,  to  the  reports  of  the 
town  councils  in  all  the  different  departments  of  the  king- 
dom— all  these  might  be  brought  forward  as  containing 
statements  which  it  might  be  assumed  were  to  be  inquired 
into,  and  so  be  made  part  of  the  evidence  in  any  particular 
case. 

Now,  my  Lords,  what  proof  have  we  in  any  way  of  any 
such  steps  having  been  taken  by  this  Ginnta,  as  would  be 
required  in  order  to  establish  the  fact  by  way  of  proof,  or 
to  establish  evidence  of  any  value  whatever,  with  reference 
to  the  particular  controversy  which  is  now  going  forward. 
Many  other  cases  must  have  been  inquired  into  besides  that 
of  this  gentleman.  Some  questions  put  by  my  noble  and 
learned  friend  on  my  left  will  show  at  once  into  what  sort 
of  inquiry  you  may  be  launched  in  matters  of  this  kind. 
You  might  take  eight,  nine,  or  ten  different  candidates  for 
an  office  at  the  disposal  of  some  municipal  corporation,  and 
a  reference  by  the  corporation  might  be  sent  to  a  committee 
of  its  own  body  to  report  which  was  the  best  candidate,  and 
among  other  matters  in  bringing  forward  a  report  of  the  com- 
mittee to  the  employers,  you  might  find  a  statement  of  the 
age  of  the  person  whose  appointment  is  in  question. 

In  this  case  I  must  say  that  I  have  looked  in  vain  for  any 
evidence  of  there  being  any  investigation  such  as  could  be 
denominated,  in  any  sense  according  to  our  views,  evidence, 
in  this  country.  So  far  from  it  being  shown  that  the  Giunta 
took  any  steps  by  the  examination  of  witnesses,  or  the 
like,  or  the  examination  of  baptismal  certificates,  or  by  in- 
quiring from  any  member  of  the  family  so  that  the  declara- 
tion of  that  member  might  be  treated,  although  not  on  oath, 
as  a  declaration  that  might  be  introduced,  there  is  not  only 
nothing  of  that  kind  established  before  us,  but  on  the  con- 
trary, from  what  we  know  of  what  took  place  in  some 
638]  ^similar  matters,  in  the  reports  of  commissions  wfiich 
were  directed  to  some  particular  end,  and  happened  casually 
to  mention  certain  events,  we  know  pretty  well  that  no  such 
rigorous  investigation  was  entered  into  in  those  cases.  There 
is  not  much  probability  that  they  had  called  together  wit- 
nesses from  the  family  and  had  inquired  where  he  was  born, 
|i  what  was  his  age,  and  the  like,  those  being  the  best  persons 

to  know  anything  at  all  on  the  subject,  rfot  only  is  there 
no  evidence  on  the  subject,  but  there  is  nothing  to  lead  one 
to  presume  that  any  such  step  was  taken. 
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Then,  my  Lords,  I  do  not  think  this  comes  near  the  case 
of  the  heralds'  books,  nor  the  commissions  for  making  spe- 
cific inquiries,  these  specific  inquiries  falling  plainly  under 
the  head  of  a  discharge  of  a  dutj^,  which  duly  is  discharged 
in  the  only  proper  manner  in  which  it  could  be  discharged, 
and,  therefore,  the  law  taking  notice  that  such  had  been  the 
coarse  of  investigation  and  inquiry,  and  such  had  been  the 
rusult  of  the  due  execution  by  the  commission  of  that  duty, 
gives  credit  to  what  the  return  states  upon  the  matter ; 
althongh  even  there  the  extent  to  which  evidence  has  been 
admitted  seems  to  be  limited  hy  Doe  y.  Tarfcyi^di^)^  and  very 
narrowly  limited,  to  the  question  itself,  and  the  actual  cer- 
tainty of  its  being  an  entry  contemporaneous  with  the  duties 
so  discharged.  That  case  has  been  still  more  narrowed 
(some  think,  perhaps,  too  much  so,  and  others  not  enough) 
in  Chambers  v.  Bernasconi{^). 

But  here  there  is  nothing  approximating  to  any  one  of 
those  cases,  and,  if  you  accepted  the  argument  on  behalf  of 
the  appellants,  you  would  at  once  have  a  flood-gate  opened 
to  a  large  mass  of  documents  which  are  not  always  remark- 
able for  the  ascertainment  of  truth — public  commissions, 
and  so  on,  without  the  least  narrAive  of  how  those  reports 
were  arrived  at,  or  the  evidence  on  which  they  were  arrived 
at,  or  anything  whatever  to  satisfy  you  that  you  had  an  au- 
thentic report  made  by  the  persons  in  the  discharge  of  a 
duty,  and  the  report  entered  at  the  time  the  duty  was  dis- 
charged. 

My  Lords,  I  should  have  been  glad  to  find  any  case  that 
would  have  assisted  in  the  investigation  of  truth,  because  one 
is  very  grieved  at  all  times  to  be  obliged  to  enter  upon  the 
consideration  *of  the  admission  of  evidence  with  so  [639 
much  caution  and  so  much  suspicion.  But  unfortunately 
the  habits  of  mankind  are  not  such,  at  present,  as  to  lead 
one  to  desire  any  extension  of  the  privilege  of  having  evi- 
dence given  and  taken  as  part  of  the  res  gestce  of  that  which 
is  sought  to  be  proved,  when  you  do  not  find  any  of  the 
ordinary  safeguards  of  evidence,  namely,  the  examination  of 
witnesses  in  person.  There  is  no  such  safeguard  as  that,  and 
no  power  of  cross  examination,  and  it  is  only  from  the  difli- 
calty  which  has  arisen  in  some  particular  cases  from  adher- 
ing with  the  utmost  rigor  to  the  rules  with  regard  to  hearsay 
evidence  that,  in  the  classes  of  evidence.which  I  have  been 
referring  to,  and  which  have  been  cited  before  us  in  argument, 
exceptions  from  the  rule  applying  to  hearsay  evidence  have 
been  established.     My  Lords,  I  do  not  think  we  ought,  in 

(»)  3  B.  A  Ad.,  890.  («)  1  C,  M.  &  R.,  847 ;  4  Tyr.,  631. 
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a  case  of  this  character,  to  extend  the  exceptions  to  cases 
where  we  have  never  yet  found  them  applied,  and  when  it 
is  so  easy  to  foresee  extreme  hardship,  and  possibly  utter 
failure  of  justice,  which  would  arise  from  such  an  extension 
of  the  exceptions.  I  think,  therefore,  my  Lords,  on  the 
present  occasion  the  course  which  the  court  below  took  in 
excluding  this  document  was  right,  and  I,  therefore,  con- 
cur in  tliinking  that  the  decision  of  the  court  below  ought 
to  be  affirmed. 

Lord  Blackburn:  My  Lords,  I  am  also  of  the  same 
opinion.  In  deciding  the  present  question  I  assume — what 
I  believe  is  a  matter  of  controversy — that  this  document  is 
a  genuine  document,  actually  being  what  it  purports  to  be, 
and  satisfactorily  proved  to  be  what  it  purports  to  be. 

My  Lords,  having  stated  that,  I  inquire  whether  or  not  it 
is  admissible  evidence,  (its  weight  is  another  question,)  to 
prove  that  the  consul  Mangini,  about  whose  next  of  kin  the 
inquiry  is,  was  born  at  Quarto  in  a  particular  year.  That 
is  what  it  amounts  to  in  the  result.  It  may  be  some  evi- 
dence of  more  or  less  weight  tending  towards  that,  but  I  do 
not  think  it  is  evidence  of  it,  and  I  will  proceed  to  state  the 
reason  why. 

I  shall  not  attempt  in  so  doing  to  enter  upon  a  full  in- 
quiry into  the  law  of  evidence.  1  do  not  believe  it  would  be 
possible,  and  I  do  not  believe  it  would  be  proper  in  such  a 
640]  case,  because  one  *might  be  inadvertently  ruling  dis- 
puted points.  But,  so  far  as  it  is  necessary  to  decide  this 
case,  one  must  express  an  opinion.  It  is  not  disputed  that 
the  general  rule  of  English  law  is  that  hearsay  evidence  is 
not  receivable,  one  reason  probably  is  the  want  of  the  safe- 
guards of  cross-examination  ;  however,  undoubtedly,  the 
law  is  that,  as  a  general  rule,  hearsay  evidence  is  not  admis- 
sible. But  to  that  a  great  many  exceptions  have  been  in- 
troduced. I  do  not  say  that  if  we  were  but  beginning  to 
make  the  law,  we  should  be  able  to  say  exactly  why  so 
much  should  be  admitted  and  no  more,  probably  it  would 
be  difficult  to  say  that  in  all  cases ;  but  the  exceptions  have 
been  established  and  exist,  and  we  have  to  see  whether  this 
case  comes  within  any  one  of  those. 

Now,  my  Lords,  the  first  and  one  of  the  most  important 
exceptions  is  briefly  expressed  in  a  dictum  in  Higham  v. 
Jiidffwai/  {'\  that  documents  on  the  face  of  them  appearing 
to  be  against  the  interest  of  a  deceased  person  who  stated 
the  matter,  are  evidence.  I  need  not  enter  into  the  qualifi- 
cations of  that  farther  than  to  point  out  that  in  no  point  of 

0)  10  East,  109. 
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view  can  this  Giunta  di  Marina  who  made  this  statement 
(and  who  presumably  are  all  dead  by  this  time)  be  said  to 
have  been  making  statements  against  their  own  pecuniary 
interests. 

Then,  my  Lords,  there  is  a  second  class  of  cases,  of  which 
Price  V.  Lord  Torringtoni^)  may  be  mentioned  as  be- 
ing the  earliest,  establishing  that  where  a  deceased  per- 
son in  the  course  of  his  duty  makes  a  contemporaneous 
entry  of  an  act  which  he  has  done,  and  returns  that  in  the 
course  of  his  business,  then  after  bis  death  it  would  be  re- 
ceived as  evidence.  That  class  of  cases  is  also  well  estab- 
lished. There  a^ain  I  do  not  go  into  the  qualifications,  or 
express  any  opinion  upon  the  different  matters  introduced, 
farther  than  to  point  out  that  in  no  sense  can  it  be  said  that 
the  Giunta  di  Marina  was  making  any  statement  in  the 
course  of  business  contemporaneous  with  the  fact,  and  it  is 
impossible  to  say  that  it  falls  within  that  principle. 

Then,  my  Lords  comes  another  large  class  of  cases,  where, 
from  the  nature  of  the  thing,  evidence  of  reputation  from 
deceased  persons  is  admissible — where  it  is  a  public  right 
or  a  quasi  public  right,  evidence  of  reputation  is  admissible 
if  you  prove  that  tne  *deceased  person  was  of  the  {641 
class  who  would  know  it,  and  had  stated  it  Upon  that 
again  I  merely  say  that  the  question  we  are  now  inquiring 
into,  viz.,  the  history  of  a  private  individual,  is  not  a  mat- 
ter in  which,  in  any  sense,  reputation  generally  can  be  re* 
ceived. 

Then,  my  Lords,  there  is  another  class  of  cases  which 
comes  nearer  to  it.  It  has  been  established  for  a  long  while 
that  in  questions  of  pedigree, — I  suppose  upon  the  ground 
that  they  were  matters  relating  to  a  time  long  past,  and 
that  it  was  really  necessary  to  relax  the  strict  rules  of  evi- 
dence there  for  the  purpose  of  doing  justice, — but  for  what- 
ever reason,  the  statement  of  deceased  members  of  the 
family  made  ante  litem  motam^  before  there  was  anything 
to  throw  doubt  upon  them,  are  evidence  to  prove  pedigree. 
And  such  statements  by  deceased  members  of  the  family 
may  be  proved  not  only  by  showing  that  they  actually  made 
the  statements,  but  by  showing  that  they  acted  upon  them, 
or  assented  to  them,  or  did  anything  that  amounted  to  show- 
ing that  they  recognized  them.  If  any  member  of  the 
family,  as  a  person  who  presumably  would  know  all  about 
the  family,  had  stated  such  and  such  a  pedigree,  that  evi- 
dence would  be  receivable,  its  weight  depending  upon  other 
circumstances. 

0)  1  Sulk.,  286;  2  Ld.  Raym.,  873. 

34  Eng.  Bep.  2 


18 

HOUSE  OF  LORDS  AOT)  PRIVY  COUNCIL. 

[Vol.  V. 

1680 

Sturia  V.  Freccia. 

H.L.(E) 

Now  if,  in  this  case,  there  had  been  any  evidence  what- 
ever showing  that  Mangini  himself  had  told  this  Giunta  dl 
Marina  that  he  was  born  at  Qnarto  in  a  particular  year, 
that  would  clearly  have  been  evidence,  if  it  was  believed  to 
be  genuine ;  indeed  it  would  have  been  almost  irresistible 
evidence.  But  there  is  not  the  slightest  pretence  for  saying 
he  did  so.  His  written  communication  to  the  Genoese  Gov- 
ernment does  not  say  a  word  about  where  he  was  born,  or 
his  age.  He  did  not  think  it  material  or  necessary  when  he 
was  seeking  to  be  appointed  agent,  to  tell  them.  If  it  could 
be  shown  that  the  Giunta  di  Marina,  when  making  this  in- 
quiry, and  prepared  to  make  this  report  to  the  government, 
had  asked  Mangini  the  question,  the  statement  would  have 
been  taken  as  evidence  to  show  that  Mangini  had  said  it. 
Or  if  it  could  be  shown  that  the  Giunta  had  asked  other 
members  of  the  family,  and  that  they  had  said  it ;  that 
might  be  evidence.  It  might  be  a  question  of  how  that 
could  be  shown,  but  if  that  was  shown  upon  admissible  evi- 
642]  dence,  then  it  would  become  a  question  *whether  it 
would  be  itself  admissible  evidence  on  the  ground  that  it 
was  a  statement  by  a  member  of  the  family.  But  there  is 
no  pretence  for  saying  that  any  one  of  these  things  is  proved. 
What  does  appear  is  that  the  Giunta,  for  some  reason  which 
I  cannot  tell,  thought  (I  give  them  credit  for  really  think- 
ing so)  that  this  Mangini  had  been  born  at  Quarto,  and  was 
now  forty-five  years  of  age,  and  they  wrote  that  down. 
Upon  no  principle  that  has  hitherto  been  stated  could  that 
be  admissible  evidence. 

But,  then,  there  comes  another  class  of  cases  on  which 
the  argument  principally  rested ;  for  it  is  only  within  that 
class  of  cases  that  the  learned  counsel  for  the  appellants  in 
their  able  argument  have  made  any  serious  struggle  to  show 
that  this  document  is  admissihle.  It  is  an  established  rule 
of  law  that  public  documents  are  admitted  for  certain  pur- 
poses. What  a  public  document  is,  within  that  sense,  is  of 
course  the  great  point  which  we  have  now  to  consider.  Pub- 
lic documents  are  admissible,  and  I  think  I  can  hardly  state 
it  better  than  by  quoting  what  Mr.  Baron  Parke  said  in  de- 
livering the  opinion  of  the  judges  in  the  case  of  The  Irish 
Society  v.  The  Bishop  of  Derry  (*).  His  Lordship  there 
says('),  *' The  fifth  exception  related  to  an  entry  in  one  of 
the  books  of  the  First  Fruits  Office  of  the  collation  and  ad- 
mission of  John  Freeman  to  the  Rectory  of  Camas.  Writs 
were  issued  from  the  Court  of  Exchequer  to  the  bishops  to 
ascertain  the  value  of  the  first  fruits  and  twentieths,  and  re* 

O  12  CI.  <fe  F.,  641,  O  12  01.  <fc  F.,  at  p.  668. 
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turns  were  made  by  the  bishops.  Search  for  the  writs  and 
returns  was  made,  and  the  book  was  offered  as  secondary- 
evidence  of  returns.  We  think  the  entry  was  properly  re- 
c-eived.''  That  was  the  point  decided — that  the  writs  hav- 
ing been  issued  to  the  bishop  to  return  the  first  fruits  in  his 
diocese,  and  the  return  of  them  being  presumably  lost,  as 
it  could  not  be  found,  the  entrv  in  the  First  Fruits  OfBce 
(the  copy  of  it)  was  good  secondary  evidence  of  the  return. 
Of  course,  that  involved  in  it  that  the  return  itself  would  be 
evidence.  Then  his  Lordship  says,  "The  writs  related  to 
a  public  matter — the  revenue  of  the  Crown,  and  the  bishops 
in  making  the  return  discharged  a  public  duty,  and  faith  is 
given  that  they  would  perform  tneir  duty  correctly;  the 
return  is  therefore  admissible  on  the  same  principle  on  which 
other  public  documents  are  received.  *It  was  con-  [643 
ti^nded  that  the  bishop  could  not  be  permitted  to  make  evi- 
dence for  himself "  (that  is  one  objection  which  he  meets) 
"and,  therefore,  that  the  entry  though  admissible  between 
other  parties  was  not  to  be  received  for  the  bishop  ;  and  the 
case  was  compared  to  an  entry  in  the  book  of  a  union,  of  a 
sui^eon's  attendance,  Merrick  v.  Wa1celey{'\  and  the  re- 
ceipt of  a  certificate  in  a  parish  book,  Rex  v.  Dehenham  (•), 
which  have  been  rightly  held  to  be  inadmissible  for  the  sur- 
geon in  one  case,  or  the  parish  keeping  the  book  in  the 
other.  Bnt  neither  of  these  was  an  entry  of  a  public  nature, 
in  the  proper  sense  of  that  word ;  the  former  was  a  memo- 
randum, intended  to  operate  as  a  sort  of  check  to  the  sur- 
geon, the  latter  a  memorandum  for  the  parish  officer, 
concerning  merely  the  particular  parish  and  its  rights  with 
relation  to  another."  Then  he  goes  on  to  say,  "  In  public 
documents  made  for  the  information  of  the  Crown,  or  all 
the  King's  subjects  who  may  require  the  information  they 
contain,  the  entry  by  a  public  officer  is  presumed  to  be  true 
when  it  is  made,  and  is  for  that  reason  receivable  in  all 
cases,  whether  the  officer  or  his  successor  may  be  concerned 
in  such  cases  or  not."  Then  he  puts  the  case  of  the  person 
who  made  a  marriage  register  turning  out  to  be  interested, 
and  says  that  would  not  prevent  the  register  being  received 
as  evidence. 

Now,  my  Lords,  taking  that  decision,  the  principle  upon 
which  it  goes  is,  that  it  should  be  a  public  inquiry,  a  public 
document,  and  made  by  a  public  officer.  I  do  not  thinK  that 
"public"  there  is  to  be  taken  in  the  sense  of  meaning  the 
whole  world.  I  think  an  entry  in  the  books  of  a  manor  is 
public  in  the  sense  that  it  concerns  all  the  people  interested 

(I)  8  A.  A  K,  170.  («)  8  B.  it  Aid.,  185. 
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in  the  manor.  And  an  entry  probably  in  a  corporation  book 
concerning  a  corporate  matter,  or  something  in  which  all  the 
corporation  is  concerned,  wonld  be  *' public"  within  that 
sense.  Bat  it  must  be  a  public  document,  and  it  must  be 
made  by  a  public  officer.  I  understand  a  public  document 
there  to  mean  a  document  that  is  made  for  the  purpose  of 
the  public  making  use  of  it,  and  being  able  to  refer  to  it.  It 
is  meant  to  be  where  there  is  a  judicial,  or  ^t^a^i- judicial, 
duty  to  inquire,  as  might  be  said  to  be  the  case  with  the 
bisnop  acting  under  the  writs  issued  by  the  Crown.  That 
6443  may  be  said  to  be  *quasi]{id\c\Bl.  He  is  acting  for 
the  public  when  that  is  done ;  but  I  think  the  very  object  of 
it  must  be  that  it  should  be  made  for  the  purpose  of  being 
kept  public,  so  that  the  persons  concered  in  it  may  have  ac- 
cess to  it  afterwards. 

In  many  cases,  entries  in  the  parish  register,  of  births, 
marriages,  and  deaths,  and  othdr  entries  of  that  kind,  be- 
fore there  were  any  statutes  relating  to  them,  were  admissi- 
ble, and  they  were  "public"  then,  because  the  common 
law  of  England  making  it  an  express  duty  to  keep  the  reg- 
ister, made  it  a  public  document  in  that  sense  kept  by  a 
public  officer  for  the  purpose  of  a  register,  and  so  made  it 
admissible.  I  think  as  far  as  my  recollection  goes,  although 
I  will  not  pledge  myself  to  its  accuracy,  and  so  far  as  I  have 
ever  heard  anything  cited,  it  will  be  found  that,  in  every 
case  in  which  a  public  document  of  that  sort  has  been  ad- 
mitted, it  has  been  made  originally  with  the  intent  that  it 
should  be  retained  and  kept,  as  a  register  to  be  referred  to, 
ever  after. 

Taking  that  view  of  the  matter,  I  think  it  becomes  clear 
that  this  document  is  not  evidence.  Supposing  this  inquiry 
had  been  carried  on  under  the  authority  of  the  English 
Crown,  and  the  English  Crown  had  required  of  a  magistrate 
that  some  confidential  report  should  be  made,  it  would  not 
be  public  in  one  sense,  but  it  would  be  public  in  this  sense, 
that  it  would  concern  the  Crown,  and,  from  common  respect 
for  the  Crown,  one  would  suppose  that  what  the  magistrates 
told  the  Queen  would  be  what  they  firmly  believed  and  con- 
sidered they  had  good  reasons  for  believing,  but  I  do  not 
think  it  would  come  within  the  sense  and  meaning  of  the 
rule  that  a  public  document  would  be  admissible  as  evi- 
dence, on  the  ground  that  a  public  officer,  in  making  the 
statement  for  the  public,  was  likely  to  speak  the  truth  and 
must  be  presumed,  prima  facie,  to  have  known  and  to  have 
spoken  the  truth.  I  am  not  aware  of  any  decision  which 
says  that,  in  such  a  case  as  I  have  supposed,  the  document 
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would  be  received.  I  do  not  believe  any  one  has  ever  tried 
to  put  in  such  a  document,  and  therefore  I  do  not  think, 
there  is  or  can  be  any  authority  to  the  contrary.  Neverthe- 
less that  would  illustrate  the  principle. 

Every  other  case  that  I  am  aware  of  falls  within  the  prin- 
ciples of  one  or  other  of  the  limitations  I  have  stated.  The 
visitations  of  the  heraldl  were  proof.  There  the  Court  of 
Chivalry  was  a  *prescriptive  court,  and  the  object  of  [645 
the  Court  of  Chivalry  and  the  inquiry  of  the  heralds — I  do 
not  stop  to  inquire  whether  the  heralds  were  independent 
officers,  or  a  branch  of  the  Court  of  Chivalry,  and  it  matters 
not — the  very  object  and  purpose  there  was,  that  they  should 
inquire  into  arms  and  pedigrees  for  the  very  purpose  of 
making  a  register  of  them,  and  for  both  these  reasons  it  is 
clear  that,  when  the  visitation  of  the  heralds  appointed  for 
these  purposes  had  been  made,  those  things  could  be,  and 
they  always  have  been  received  as  evidence.  There  seems 
to  be  some  misapprehension  that  they  were  received  in  com- 
mittees of  privileges  as  to  peerages  on  the  ground  that  there 
was  some  peculiar  rule  there.  They  were  received,  as  was 
proved  by  several  of  the  cases  cited,  on  trials  at  nisi  piius 
where  evidence  of  pedigree  was  required.  Here  I  may  ob- 
serve that  in  all  these  cases,  where  you  have  got  the  means, 
by  a  public  document,  of  proving  a  fact,  the  question 
whether  that  fact  is  of  importance  or  not  must  depend  on 
the  subject  of  the  inquiry.  If  the  document  proves  that  a 
deceased  member  of  the  family  had  authenticated  a  pedi- 
gree, of  course  that  becomes  as  strong  evidence  as  you  can 
have,  if  pedigree  was  the  subject  of  the  inquiry  there. 

I  rather  think  that  in  one  or  two  of  the  cases  mentioned 
in  peerage  inquiries  about  the  funeral  certificates,  that  was 
the  ground  of  the  decision.  I  rather  think,  but  I  should 
not  like  to  be  too  sure  about  it,  that  the  book  of  the  her- 
alds which  was  produced  had  a  copy  of  all  the  certificates 
of  the  funerals  which  had  been  returned  by  those  who 
attended  the  funerals ;  and  the  case  in  Shower's  Parliament- 
ary Cases  (')  shows  what  the  practice  was  of  heralds  attend- 
ing the  funerals  of  great  men.  I  think  the  effect  of  what 
was  decided  was  that  that  was  good  %  secondary  evidence  of 
the  certificate,  just  as  in  the  case  of  The  Irish  Society  v. 
The  Bishop  of  Derry  (')  it  was  decided  that  the  First  Fruits 
Book  was  good  secondary  evidence  of  the  returns.  Then, 
it  being  established  in  the  Peerage  cases  that  there  was  a 
certificate  signed  as  required  by  the  Earl  Marshal,  by  the 

Q)  Oldis  V.  Donmille,  Sb.  P.  C,  ed.         O  12  CL  A  F.,  641. 
1698,  p.  58,  at  p.  65. 
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executors,  in  both  the  cases  which  were  cited,  that  certifi- 
cate when  produced  did  state  on  the  face  ot  it,  that  the  ex- 
646]  ecu  tor  who  signed  it  was  a  near  relation,  *I  think  in 
the  Vatcx  Peerage  he  appeared  to  be  a  son,  and  in  the  other 
he  appeared  to  be  a  near  relation,  I  say,  taking  them  to  be 
signed  in  that  way,  of  course  the  document  that  was  pro- 
duced became  extremely  cogent  ^fidence  of  pedigree.  It 
would  not  probably  have  been  evidence  of  any  thing  else — 
not  of  reputation.  It  might  have  been  evidence  of  reputa- 
tion where  reputation  was  admissible,  but  it  was  only  be- 
cause pedigree  was  the  subject  of  the  inquiry. 

Frequently  in  the  cases  cited,  or  many  of  them,  half-a- 
dozen  different  reasons  have  been  given,  which  might  be  all 
good  or  bad,  for  admitting  the  evidence.  Take,  for  instance, 
the  case  in  the  third  volume  of  Campbell  of  Price  v.  Little' 
wood  ('),  where  the  question  being  about  a  private  right  to 
a  pew,  the  judge  admitted  the  entry  and  gave  two  reasons, 
saying,  first  of  all,  that  it  was  evidence  of  reputation.  I 
confess  I  think  that  was  a  mistake.  I  do  not  see  how  the 
ownership  of  a  pew  can  be  a  matter  of  reputation ;  perhaps 
I  am  wrong.  Then,  secondly,  he  said  that  it  was  a  public 
document.  Now,  I  have  considerable  doubts  whether  the 
entry  in  the  vestry  there,  was  public  enough  to  make  it  a 
public  document,  but  it  might  be  that  the  entry  in  the  vestry 
was  intended  for  the  information  of  all  the  parishioners  who 
liked  to  come  and  see  it.  Supposing,  in  the  case  of  Arnold 
V.  The  Bishop  of  Bath  and  Wells  (•),  the  entry  had  been 
made  by  the  bishop  on  his  visitation  that  such  and  such  a 
man  was  the  clergyman  of  the  parish,  and  had  been  admit- 
ted some  twenty  years  before,  secundum  consuetudinem^ 
and  suppose  it  was  wrong  to  admit  him,  that  falls  com- 
pletely within  the  principle  which  I  think  the  case  of  the 
Irish  Society  v.  The  Bishop  of  Berry  (*)  establishes.  It 
seems  to  me  that  it  is  clearly  within  that  principle.  The 
bishop  made  his  visitation,  and  recorded  it  with  the  wish 
and  intent  that  it  should  be  kept  publicly  as  a  register,  to 
be  seen  by  everybody  in  his  diocese.  If  the  bishop  had  not 
the  right  to  make  such  an  inquiry,  so  as  to  make  it  evidence 
in  future,  that  is  another  affair;  but  if  he  had,  then  he  was 
a  public  officer  performing  what  he  thought  a  public  duty, 
with  the  view  and  intent  that  it  should  be  public. 

Now,  my  Lords,  taking  all  that  into  consideration,  can 
the  document  in  this  case  be  said  to  come  within  that  class 
647J  of  cases  %  *I  think  it  is  impossible  to  look  at  it  in  that 
way.     There  is  not  the  slightest  evidence,  or  the  least  circum- 

(>)  8  Camp.,  288.  (*)  6  Bing.,  816.  (»)  12  a.  &  F.,  641. 


Vol  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

23 

n.L.(E.) 

Sturia  V.  Freccia. 

1880 

Stance,  to  lead  me  to  the  conclusion  that  it  was  even  intended 
that  this  private  and  confidential  report  should  be  seen  by 
Mangini  or  anybody  interested  in  it.  It  was  meant  for  pri- 
vate information,  to  guide  the  discretion  of  the  government. 

It  was  not  like  the  bishop's  return  of  the  first  fruits,  for 
the  public  information,  to  be  kept  in  the  office  and  to  be 
seen  by  all  in  the  diocese  who  might  be  concerned  when 
there*came  to  be  any  litigation.  But  this  was  meant  as  a 
private  and  confidential  report,  and  it  certainly  seems  to  me 
according  to  common  sense  that  it  ought  not  to  be  received. 
But  I  base  my  judgment  upon  this,  that  no  case  has  gone 
so  far  as  to  say  that  such  a  document  could  be  received ; 
and  clearly,  unless  it  is  to  be  brought  within  some  one  of 
the  exceptions,  it  would  fall  within  the  general  rule  that 
hearsay  evidence  is  not  admissible. 

Lord  Watson  :  My  Lords,  I  also  am  of  opinion  that  this 
document  is  not  admissible  as  evidence.  I  listened  with 
very  great  pleasure  to  the  argument  at  the  bar,  which,  so 
far  as  I  was  concerned,  was  a  very  instructive  one ;  but  I 
noted  in  the  course  of  the  argument,  whilst  the  law  on  vari- 
ous points  was  very  fully  elucidated,  the  difficulty,  that  the 
appellants'  counsel  had  to  contend  with  throughout,  was  to 
brin^  the  facts  of  their  case  within  the  rule  of  any  of  the  au- 
thorities which  were  cited  by  them. 

My  Lords,  I  concur  in  the  views  which  the  noble  and 
learned  Lord  on  the  woolsack  and  the  noble  and  learned 
Lord  opposite  have  expressed  as  to  the  diflference  between 
this  case  and  the  cases  dealt  with  in  those  authorities.  I 
do  not  think  it  necessary  to  make  any  farther  reference  to 
them,  because,  being  of  opinion  that  the  present  case  is 
not  ruled  by  them  ;  I  must  deal  with  this  case  upon  its  own 
merits. 

Now,  m^  Lords,  I  have  not  been  able  to  find  in  the  au- 
thorities cited,  any  warrant  for  holding  that  secondary  evi- 
dence is  admissible  according  to  the  law  of  England,  where 
there  exists  no  reasonable  presumption  that  the  statement 
offered  in  evidence  was  derived,  either  from  the  personal 
knowledge  of  the  party  who  made  it,  or  *from  some  [648 
legitimate  source — I  mean  legal  evidence.  I  think  in  all 
those  cases  where  it  is  admissible,  secondary  evidence  is  ad- 
mitted as  a  substitute  for  primary  evidence,  and  can  only  be 
received  when  it  plainly  appears  to  be  either  directly  drawn 
from  that  which  would  have  been  primary  evidence,  or 
drawn,  not  directly,  but  by  some  one  competent  to  infer  the 
result,  from  legal  evidence  under  his  consideration. 
.   My  Lords,  one  of  these  presumptions,  I  think,  is  excluded 
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by  the  circumstaaces  of  this  case,  I  mean  personal  knowl- 
edge on  the  part  of  those  members  of  the  committee  who 
drew  np  the  report  of  1790.  On  the  other  hand,  it  does  not 
appear  to  me  toat  either  the  terms  or  the  character  of  the 
report,  warrant  the  suggestion  that  there  was  legal  evidence 
before  the  committee,  upon  which  the  memwrs  of  thai 
body  arrived  at  the  results  which  they  reported  for  the 
benefit  of  those  who  were  appointed  to  exercise  an  &ct  of 
patronage. 

My  Lords,  it  does  not  appear  to  me  that  the  dnty  cast 
upon  the  committee  necessarily,  or  even  by  lair  implication, 
involved  the  necessity  of  making  any  ^i^a^i- judicial  or  strict 
inquiry  into  the  circumstances  which  they  were  about  to 
report.  I  do  not  think  that  the  duty  cast  upon  them  differs 
in  the  slightest  degree  from  the  duty  which  is  Incumbent 
npon  every  department  of  state^  or  individual  officer  of 
state,  to  whom  is  intrusted  the  patronage  of  government 
office.  It  is  their  duty  to  satisfy  themselves  that  the  person 
whom  they  are  about  to  appoint  is  fitted  and  qualifaed  for 
the  office  which  they  are  about  to  confer  npon  him  ;  and, 
where  there  are  several  candidates,  it  is  their  duty  to  make 
up  their  minds,  upon  a  fair  estimate  of  their  various  qualifi- 
cations, which  shall  be  preferred  to  the  office.  It  is  quite 
competent,  as  is  the  case  here,  for  any  person  intrusted 
with  the  right  of  patronage  to  delegate  that  duty,  as  has 
been  done  here,  but  that  does  not  appear  to  me  by  any 
means  to  alter  the  character  of  the  duty,  or  the  character  of 
the  inquiry  which  that  duty  involves,  in  order  to  its  being 
satisfactorily  performed. 

Now,  my  Lords,  I  venture  to  say  there  is  nothing  here  to 
suggest,  and  there  is  nothing  in  any  analogous  case  in  my 
power  to  suggest,  which  involves  the  duty  of  proceeding 
according  to  strict  legal  rules.  The  sort  of  commission  that 
649]  was  given  here  was  one  *of  a  very  roving  description, 
to  find  out  every  little  circumstance,  whatever  it  might  be, 
wherever  they  could  pick  it  up,  and  in  whatever  manner 
they^  could  ascertain  it.  Accordingly  we  were  referred  to 
various  documents  of  similar  character ;  and  those  by 
their  tenor  very  strongly  support  the  view  that  the  inquiry 
made  was  of  the  character  that  1  now  state.  They  were  not 
appointed  to  inquire  into  any  specific  fact ;  they  were  not 
appointed  to  Inquire  into  age,  or  place  of  birth ;  and  accord- 
ingly in  many  cases  they  obviously  did  not  so  inquire,  as 
they  do  not  report  these  particulars. 

My  Lords,  I  cannot  conceive,  when  you  take  these  cir- 
cumstances into  consideration   along  with  the  undoubted 
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fact  that  this  was  not  made  for  the  purpose  of  being  recorded 
in  a  pablic  register,  that  it  can  have  tne  authority  of  a  pub- 
lic register.  No  doubt  the  document  survives,  but  the  mere 
fact  that  a  document  intended  for  a  temporary  purpose  of 
this  kind,  is  found,  after  a  long  iapse  of  years  in  the  ar- 
chives of  the  government  office,  does  not  constitute  it  of  the 
authority  of  a  register.  The  purpose  of  this  document  was 
ephemeral,  and  was  at  an  end  the  moment  the  appointment 
was  made  ;  and  it  would  be  a  very  singular  fact  if  the  law 
of  England  were  to  give  such  an  authority  to  this  one  report, 
when  the  investigation  in  the  cases  of  all  the  unsuccessful 
candidates,  and  the  reports  in  their  cases,  must  have  been 
of  precisely  the  same  weight  and  authority  as  this ;  there  is 
no  difference  between  them.  The  results  of  the  investiga- 
tions, and  the  steps  taken  to  investigate,  appear  to  me  to 
have  been,  in  the  case  of  Mangini  at  all  events,  entirely  with- 
out the  knowledge  of  the  parties  concerned. 

I  have  no  hesitation,  under  these  circumstances,  upon  the 
facts  of  the  case  itself,  and  seeing  that  no  direct  authority 
can  be  adduced  in  support  of  the  appellant's  contention 
(and  no  authority  which  in  my  mind  warrants  the  prin- 
ciple), in  saying  that  this  is  a  document  which  cannot 
be  reasonably  presumed  to  be  founded  upon  legal  testi- 
mony, and  one  which  cannot  be  received  in  evidence.  I 
fully  concur  in  the  result  which  your  Lordships  have  ar- 
rived at. 

Mr.  Pearson  intimated  that  he  could  not  support  the  case 
if  that  document  was  rejected. 

*Mr.  Higgins :  My  Lords,  there  is  a  fund  in  court  [650 
of  £2,000  which  was  paid  in  as  security  for  costs.  1  do 
not  know  whether  your  Lordships  can  give  any  directions 
about  that. 

The  Lord  CHANcfeLLOR :  The  appeal  will  be  dismissed 
with  costs.  Any  fund  deposited  by  way  of  security  for 
costs  will  remain  in  its  present  position  until  the  costs  are 
paid ;  and  if  the  costs  should  not  be  otherwise  paid,  or  if 
both  parties  should  agree  in  an  application  to  the  appeal 
committee  to  deal  with  that  fund,  that  would  be  the  proper 
mode  of  doing  it.  I  do  not  think  that  it  would  be  the  proper 
course  for  the  House  to  make  an  order  now. 

Order  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  18th  June,  1880. 
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A  petition  was  afterwards  presented  by  the  respondents 
praying  tliat  the  clerk  of  the  rarliaraents  might  be  directed 
to  pay  the  sums  of  £200  and  £2,000,  paid  by  the  appellants 
into  the  Fee  Fund  as  security  for  the  costs  of  the  appeal,  to 
the  respondent's  solicitors  on  behalf  of  the  petitioners,  in 
part  satisfaction  of  their  costs,  and  the  agents  for  the  ap- 
pellants consenting  thereto,  It  was  ordered  as  prayed. 

House  of  Lords'  Minutes,  16th  August,  1880. 

Solicitors  for  appellants :  Lawless  &  Co. 
Solicitors  for  respondents :    O.  L.  P.  Eyre  &  Co,;  Foster 
<£"  Spicer. 


An  authenticated  copy  of  an  in- 
strument improperly  admitted  to  record 
or  not  required  to  be  recorded,  is  not 
admissible  in  evidence :  Coale  «.  Har- 
rington, 7  Harris  &  Johns.  (Md.),  147, 
155  ;  1  Greenl.  Ev.,  §g  493,  485,  498  ; 
%  Phil.  Ev.  (Cow.  &  H.  Notes),  6th 
Am.  ed.,  489,  marg.  p.  583  ;  1  Whart. 
Ev.(l8ted.),  §115. 

A  private  writing  deposited  in  a  pub- 
lic office,  pursuant  to  law,  is  not  of  the 
nature  of  a  record,  and  cannot  be 
proved  as  official  papers  may  be,  by  a 
certified  copy.  When  such  writing 
cannot  be  removed  from  the  office,  it 
should  be  proved  on  a  commission  if 
out  of  the  State,  or  by  calling  the  sub- 
scribing witness  and  produciog  a  sworn 
copy  :  Bonchaud  «.  Bias,  8  Den.,  238, 
241. 

A  certified  copy  of  a  chattel  mort- 
gage is  not  admissible  in  evidence  un- 
til the  existence  of  the  original  is 
proved :  Fellows  «.  Van  Hyning,  23 
How.  Pr.,440;  Bissell  a.  Pearce,  38 
N.  Y.,  252  ;  Hewett  t>.  Morris,  87  N.  Y. 
Superior  a.  R.,  18;  George  tj.  ToU, 
39  How.  Pr.,  497. 

The  rule  is  the  same  as  to  a  mechan- 
ic's lien :  Sampson  f).  Buffalo,  etc.,  4 
Thomp.  &  Cook,  600;  Baldwin  «. 
Kyan,  3  id.,  253,  2  Hun,  512;  Jen- 
nings V.  Newman,  52  How.  Pr.,  282. 

'fhough  a  certified  copy  is  admissible 
to  prove  simply  the  act  of  filing : 
George  u.  Toll,  39  How.  Pr.,  497. 

The  authority  of  a  deputy  sheriff  to 
bind  the  sheriff  by  his  acts  can  only  be 
proved  by  the  production  of  his  ap- 
pointment as  deputy  by  the  sheriff,  in 
writing,  under  his  hand  and  seal.  It 
cannot  be  proved  by  a  certified  copy  of 
such  appointment,  nor  by  eviaence 
that  the  deputy  acted  as  such  :  Curtis 


fj.  Fay,  37  Barb.,  64 ;  Crowley  «.  Con- 
ner, 1  City  Cts.  R.,  162  ;  Von  BeU  v, 
ReiUy.  14  N.  Y.  Weekly  Dig.,  448. 

The  charter  of  the  Delaware  and 
Hudson  Canal  Company  making  no 
provision  that  a  certifi^  copy  of  the 
lx)nd  given  by  the  company  to  a  land 
owner,  for  the  payment  of  damages  to 
be  assessed,  etc.,  as  provided  in  the 
twenty-second  section  of  said  charter, 
may  be  read  in  evidence,  a  copy  is  not 
admissible,  if  objected  to. 

Such  bond  being  required  to  be  filed 
with  the  countv  clerk,  the  county 
clerk's  office  is  the  proper  repository, 
and  the  clerk's  acceptance  of  the  bond 
must,  under  the  statute,  be  regarded 
as  the  acceptance  of  the  party;  al- 
though a  delivery  to  the  party  would 
be  g^  :  Selden  «.  D.  &  H.  C.  Co.,  29 
N.  Y..634. 

When  the  law  requires  certain  facts 
to  be  stated  in  returns  by  ward  in- 
spectors of  elections,  such  returns  are 
valid  only  so  far  as  they  are  confined 
to  the  facts  which  the  inspectors  are 
required  to  set  forth  ;  and  if  they  go 
beyond  these  and  state  others,  such 
statements  will  be  treated  as  mere  sur- 
plusage :  Ex  parte  Heath,  8  Hill,  43, 
48  :  1  Greenl.  Ev.,  §§  493,  485,  498  ;  2 
Phil.  Ev.  (C.  &  H.  Notes),  6th  Am.  ed., 
489,  marg.  p.  583. 

A  book  purporting  to  contain  the 
proceedings  of  the  commissioners  of 
forfeitures,  but  not  proved  ever  to 
have  been  in  their  possession,  though 
found  in  the  clerk's  office  in  1806,  and 
having  lain  seventeen  years  there,  is 
not  admissible  in  evidence  to  show  a 
sale  by  the  commissioners  :  Jackson  v. 
Miller,  6  Co  wen's  Rep.,  751,  affirmed  6 
Wend.,  228. 

Stat.  52,  G.  3,  c.  146,  s.  5,  requires 
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p&rish  registers  to  be  kept  at  the  par- 
son's house  or  in  the  church.  The 
custody  of  such  registers  hj  the  parish 
clerk  at  his  house  is  not,  unless  ac- 
counted for,  such  reasonably  proper 
custody  as  to  render  receivable  in  evi- 
dence an  extract  made  by  a  witness 
from  a  book  produced  to  him  as  the 
parish  register  by  the  clerk,  at  the 
clerk's  house :  Doe  on  the  demise  of 
Lord  Arundel  v.  Fowler,  14  Q.  B. 
Hep.,  700  ;  Same  case,  8  N.  Y.  Leg. 
Obs.,  271. 

In  order  to  establish  title  to  land, 
under  a  lease  by  the  corporation  of  the 
city  of  New  York,  for  non-payment  of 
taxes,  it  is  necessary  to  show  that 
every  prerequisite  to  the  power  to  sell 
had  beien  complied  with. 

Production  of  what  purport  to  be 
the  assessment  rolls,  without  proof  of 
their  authenticity,  or  the  genuineness 
of  the  assessors'  signatures,  is  not  suffi- 
cient evidence  that  the  taxes  therein 
mentioned  were  duly  imposed :  Stevens 
fj.  Palmer,  10  Bosw.,  60. 

The  docket  of  a  deceased  justice  of 
the  peace,  although  evidence,  in  a  sub- 
sequent suit  between  the  same  parties, 
to  prove  that  a  judgment  was  rendered 
by  him,  is  not  evidence  in  a  suit  be- 
tween others,  to  show  what  constable 
served  the  summons,  nor  the  amount 
of  his  fees.  With  respect  to  that  mat- 
ter the  docket  is  res  inter  alios  acta : 
Reynolds  v.  Brown,  15  Barb.,  24. 

Parol  evidence  that  a  soldier  de- 
serted from  his  regiment,  given  by  pri- 
vate soldiers  in  the  same  company  with 
him,  is  not  admissible.  Nor  is  a  letter 
written  by  him  at  the  time  admitting 
his  desertion.  Such  desertion  can  b^ 
proved  only  by  the  official  record  :  Ter- 
rell «.  Colebrook.  86  Conn.,  188,  S.  C, 
1  Alb.  L.  J.,  164. 

The  certificate  of  a  county  clerk, 
held  incompetent  to  prove  the  issue 
and  return  of  an  execution  on  file  in 
his  office.  The  execution  with  the 
sheriS's  certificate  indorsed  tliereon 
was  the  proper  evidence  :  Baldwin  v. 
Ryan,  3  T.  &  C,  251. 

A  certificate  from  the  United  States 
commissioner  of  patents  that  diligent 
search  had  been  made,  and  that  it  does 
not  appear  that  a  certain  patent  has 
been  issued,  is  not  competent  evidence 
of  that  fact :  Bullock  t?.  Wallingford, 
65  N.  H.,  619. 

Where  the  act  required  that  the  of- 


ficers, to  issue  the  bonds,  should  first 
file,  with  the  written  assent  of  the  tax- 
payers, their  affidavit  that  the  persons, 
whose  assent  were  thereto  attached, 
compri^sed  two-thirds  of  all  the  resident 
tax-payers,  such  affidavit  is  not  evi- 
dence of  the  requisite  assent  in  the  ah- 
sence  of  a  provision  of  the  statute  mak- 
ing it  such  :  Starin  v.  The  Town  of 
Genoa,  23  N.  Y.,  440 ;  People  v.  Mead, 
24  id.,  114. 

But  see  Bank  of  Rome  v.  Village  of 
Rome,  19  N.  Y.,  20. 

Defendants'  counsel  offered,  in  evi- 
dence, a  newspaper  account  of  the 
transaction,  prepared  from  accounts  re- 
ceived on  the  day  and  at  the  place  of 
the  accident.  The  author  was  exam- 
ined as  a  witness,  and  testified  he 
talked  with  plaintiff  and  others  about 
it,  and  supposed  he  learned  from  them, 
but  had  no  distinct  recollection  of  what 
was  said,  and  could  not  tell  from  whom, 
principally,  he  received  his  informa- 
tion :  Held,  the  article  was  properly 
excluded  :  Downs  «.  N.  Y.  C.  R.  R. 
Co.,47N.Y.,  83. 

Evidence  of  the  contents  of  the 
record  of  a  deed  is  properly  excluded, 
where  it  does  not  appear  that  the  party 
could  not  produce  the  original  deed,  or 
had  used  due  diligence  to  procure  a 
certified  copy.  Parol  evidence  of  the 
contents  of  a  record  of  a  deed  from  a 
different  county  than  the  one  in  which 
the  land  is  situate,  or  of  a  certified 
copy  thereof,  is  not  admissible  in  evi- 
dence in  any  event.  If  a  certified  copy 
of  such  deed  has  been  recorded  in  the 
county  where  the  land  lies,  a  certified 
copy  from  tJiat  record  will  be  compe- 
tent evidence,  and  so  of  the  original 
deed  :  Hardin  t).  Forsyth,  99  Ills.,  312. 

The  record  kept  by  a  person  em- 
ployed in  the  Signal  Service  of  the 
United  States,  whose  public  duty  is  to 
record  truly  the  facts  therein  stated,  is 
competent  evidence  of  such  facts  :  Ev- 
anston  f>.  Gunn,  99  U.  S.  Supreme 
Court  Rep.,  660. 

Where  an  oath  of  office  is  filed  in  the 
office  of  the  county  clerk  as  required 
by  law,  properly  certified  by  the  clerk, 
is  admissible  in  evidence  in  an  action 
to  recover  the  salary  of  the  officer : 
Devoy  «.  Mayor,  35  Barb. ,  264. 

In  an  action  by  a  banking  associa- 
tion, the  original  certificate  recorded  in 
the  county  clerk's  office,  with  proof 
that  it  had  done  business  and  issued 
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bills  which  were  countersigned,  is  suf- 
ficient evidence  of  its  due  organization, 
without  direct  proof  that  a  copy  of  the 
certificate  had  been  filed  with  the  Sec- 
retary of  State :  Bank  v.  Willard,  16 
Abb.  Pr.,  Ill,  aflBrmed  25  N.  Y.,  574. 
A  copy  of  the  report  of  the  State  En- 
gineer, made  pursuant  to  a  resolution 
of  the  legislature,  certified  by  the  clerk 
of  the  assembly,  is  properly  received 
by  the  State  board  of  audit,  and  is  pri- 
ma fade  evidence  of  the  quantity  of 
work  done  and  materials  furnished: 
Swift  9.  State,  26  Hun,  506,  511,  re- 
versed,  but  on  another  point,  89  New 
York,  58. 

A  copy  of  a  report  of  a  railway  com- 
pany, to  the  State  Engineer,  in  accord- 
ance with  statute,  duly  certified  by  the 
deputy  State  Engineer,  is  competent 
evidence  of  a  material  admission  made 
therein  bv  the  defendant  as  a  corpora- 
tion, with  respect  to  the  injury  com- 
Slained  of  :  Leonard  «.  N.  Y.  Cent.,  44 
r.  Y.  Super.  Ct.  R.,  575,  affirmed  80 
N.  Y.,  659. 

The  commissioner  appointed  under 
the  act  of  April  5,  1858,  being  author- 
ized to  certify  to  the  existence  of  any 
patent,  record  or  other  document,  his 
certificate  that  a  record  exists  implies 
that  the  place  where  it  is  found  is  the 
place  where  by  law  it  should  be  found. 

The  authority  of  the  commissioner 
to  certify  is  not  confined  to  the  original 
patent,  record  or  other  document.  A 
copy,  certified  by  him,  is  admissible  In 
evidence. 

Held,  further,  that  the  book  in  which 
the  record  of  the  will  was  made  by  the 
clerk,  passed,  by  section  69  of  the  Ju- 
diciary Act  of  1847,  to  the  clerk  of  the 
Court  of  Appeals,  who  was  authorized 
to  furnish  certified  copies  of  all  records 
transferred  to  him  pursuant  to  that 
act ;  and  this  certificate  beinff  in  due 
form,  a  copy  of  the  will  from  the  record 
was  properly  received  in  evidence : 
Mackinnon  <o,  Barnes,  66  Barb.,  91-2. 

The  books  which  a  county  treasurer 
is  required  by  law  to  keep,  and  his  ac- 
counts and  official  reports  to  the  board 
of  supervisors  are  admissible  as  against 
him  and  his  sureties  to  prove  what 
funds  have  come  into  his  hands  :  Su- 
pervisors, etc.,  «.  Clarke,  25  Hun,  282; 
Cassady  t?.  Trustees,  105  Ills.,  560. 

The  book  which  the  county  treasurer 
is  required  to  keep,  showing  the  pay- 
ments made  to  him  by  the  tax-collector 


on  account  of  county  taxes  (Code,  g 
845),  is  an  official  public  document ; 
and  the  entries  therein,  being  made  un- 
der the  sanction  of  an  official  oath,  are 
prima  fade  correct,  and  are  competent 
evidence  as  against  the  tax-collector  of 
the  facts  stated:  Dudley  «.  Chilton 
County,  56  Ala.  Rep.,  594;  Middleton 
V.  Mellon,  10  Bam.  &  Cress.,  317. 

But  see  Murray  «.  Gibson,  28  Grant's 
Chy.,  12. 

The  testimony  of  a  witness  as  to  a 
matter  of  fact  is  not  affected  by  proof 
that  he  was  a  public  officer,  required 
by  law  to  make  a  record  of  the  facts  in 
question ;  and  that  such  record,  as 
originally  made  by  him,  did  not  include 
a  statement  contained  in  his  oral  testi- 
mony. Hence,  proof  of  the  alteration 
of  the  record  by  subsequent  insertion 
of  such  statement  is  inadmissible  to 
contradict  his  oral  testimony  :  VaUoiy 
«.  Perkins,  9  Bosw.,  572. 

A  copy  of  the  plate  of  the  arms  of 
the  Knights  of  the  Garter,  now  exist- 
ing in  the  Chapel  Royal  at  Windsor, 
was  received  in  evidence,  the  plate  it- 
self not  being  removable,  except  by  au- 
thority of  the  Queen,  and  no  such  plate 
having  been  removed  since  first  put 
up  in  the  reign  of  Henry  5 :  The 
Shrewsbury  Peerage,  7  House  of  Lords 
Cases,  1. 

If  the  certificate  of  an  officer  is  evi- 
dence in  favor  of  third  persons  it  is  in 
favor  of  himself :  1  Greenl.  £v. ,  §  352  ; 
McKnight «.  Lewis.  6  Barb.,  681 ;  Mc- 
CuUy  ^>.  Malcolm,  9  Humph.  (Tenn.), 
187. 

The  indorsement  of  a  levy  and  re- 
turn on  an  execution  are  evidence  in 
favor  of  the  officer  making  it :  Cornell 
«.  Cook,  7  Cow.,  810;  Spoor  «.  Hol- 
land. 8  Wend.,  445 ;  Earl  «.  Camp, 
16  Wend..  562. 

Though  not  filed :  Glover  c.  Whit- 
tenhall,  2  Den.,  688. 

See  Millspaugh  «.  Mitchell,  8  Barb., 
885. 

An  officer  may  read  an  execution 
though  he  has  not  indorsed  the  time 
of  its  receipt :  Beals  «.  Gumsey,  8 
Johns.,  52. 

Justices  of  the  peace  may  use  tran- 
scripts from  their  own  dockets  as  evi- 
dence in  suits  against  them  :  2  Cow.  Tr., 
386  ;  Maynard  «.  Thompson,  8  Wend., 
893. 

So  of  a  notary  public :  McKnight  o. 
Lewis,  5  Bairb.,  681. 
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The  proper  mode  of  proving  papers 
on  file,  in  any  of  the  departments  of 
public  officers  of  the  government,  is  hj 
procuring  certified  copies  from  those 
persons  who  have  them  in  custody. 

The  counsel  for  the  government  can- 
not be  compelled  to  produce  either  such 
copies  or  the  originals,  for  the  benefit 
of  parties  who  may  be  litigating  with 
the  government. 

Notice,  therefore,  to  the  party  or 
counsel  representing  the  government  to 
produce  such  papers,  does  not  author-' 
ize  the  party  giving  the  notice  to  use 
other  copies  than  those  properly  certi- 
fied ajs  above  stated  :  Barney  v.  Sche- 
neider,  9  Wallace's  U.  S.  Supreme 
Court  Rep.,  249. 

A  judgment  which  is  not  shown  to 
have  been  entered  in  the  records,  may 
be  proved  by  the  entries  on  the  docket 
of  the  court  which  entered  it :  Cen- 
tral, etc.,  «.  Lowell,  15  Gray,  107. 

Where  the  affidavit  of  the  county 
treasurer  does  not  show  a  proper  post- 


ing of  notices  of  lands  returned  delin- 
quent and  of  notice  of  sale,  the  fact 
that  they  were  duly  posted  cannot  be 
shown  by  parol  at  the  trial  of  an  ac- 
tion involving  the  validity  of  the  tax 
title,  as  this  would  defeat  the  object  of 
the  statute  in  requiring  such  affidavit 
to  be  filed  and  preserved  in  the  office 
of  the  clerk  :  Iverslie  v.  Spaulding, 
32  Wise.,  394.  896-8  ;  Hilgers  «.  Quin- 
ney,  51  id.,  62. 

But  see  Mowry  v.  Sanborn,  65  N.  Y., 
681,  68id.,  153,  72id.,534. 

It  has  been  held  that  an  exemplified 
copy  by  an  officer  is  of  greater  weight 
than  a  sworn  copy :  1  Qreenl.  Ev., 
§508. 

So  that  an  affidavit  by  a  defendant 
as  to  the  time  of  the  service  of  a  decla- 
ration should  govern  in  preference  to  a 
deputy  sheriff's  certificate ;  though  if 
the  deputy  sheriff  had  made  an  a^do- 
mt  of  the  time  of  service,  it  should  con- 
trol that  of  defendant :  Campbell  v. 
Self,  2  How.  Pr.,  85. 


[6  Appeal  Cases,  651.] 

H.L.  (E.),  May  81 ;  June  21,  1880. 
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•Peter  Pitt  and  Others,  Appellants;  and  Thomas    [651 
Webb  JoneS  and  Others,  Responderds  (*). 

PartiHonr—Sale  or  VcUtiationr^l  d  82  Vict,  c  40,  «.  8,  5. 

Owners  of  three-sixteenths  of  a  property  sought  to  have  a  sale  of  it ;  owners  of 
thirteen -sixteenths  of  it  objected  to  a  sale  and  offered  to  purchase  the  shares  of 
the  others  at  a  valuation.  In  the  court  of  the  Vice-Chancellol'  a  valuation  was  or- 
dered nnder  the  provisions  of  the  6th  section  of  the  31  A  82  Vict  c.  40.  The  Court 
of  Appeal  decided  that  the  case  fell  under  the  3d  section  of  that  act,  that  the  6th 
section  did  not  qualify  or  control  the  3d,  nor  operate  as  a  proviso  upon  it,  and  so  the 
decision  below  was  reversed,  and  a  sale  was  directed: 

BM,  by  Lord  Blackburn  and  Lord  Watson  (Lord  Hathbrlet  dissenting),  that 
the  decision  of  the  Court  of  Appeal  was  correct,  and  must  be  affirmed. 

A  party  asking  for  a  sale  is  not  compellable  to  part  with  his  share  on  a  valuation. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  reversed  a  previous  decision  of  Vice-Chancellor  Ma- 
lins  (•). 

The  appellants  and  respondents  were  interested  in  cer- 
tain land  and  house  property  in  Birmingham,  and  an  action 


(1)  Reversing  8  Chj.  Div.,  648 ;  affirm- 
ing 11  Chy.  Div.,  78. 

(»)  Norn.  Oilbert  v.  8mUh,  8  Ch.  D., 
548;  26   £ng.  R.,46ii;  11   Ch.  D.,  78; 


27  Eng.  R.,  849.  There  had  been  a  pre- 
vious decision  on  a  point  of  practice,  2 
Ch.  Div.,  686. 
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was  brought  in  January,  1876,  by  Gilbert  (since  deceased), 
and  Jones,  and  certain  others,  to  have  a  sale  of  the  property 
under  the  direction  of  the  court.  The  defendants  were  de- 
sirous of  retaining  their  shares,  and  offered  to  purchase  the 
plaintiffs'  shares.  The  question  raised  between  the  parties 
depended  on  the  construction  that  ought  to  be  put  upon 
the  3d  and  5th  sections  of  the  31  &  32  Vict.  c.  40,  the  Parti- 
tion Act,  1868.  The  shares  appeared  to  be  very  numerous, 
but  practically  it  was  understood  that  the  whole  might  be 
divided  into  sixteenths,  of  which  the  plaintiffs  were  entitled 
to  three-sixteenths  and  the  defendants  to  the  remaining 
thirteen-sixteenths.  Vice-Chancellor  Malihs  had  held  that 
the  case  came  within  the  6th  section  of  the  act  (although  it 
652]  satisfied  *the  conditions  of  the  3d  section),  and  upon 
some  of  the  defendants  undertaking  to  purchase,  a  valua- 
tion was  directed  to  be  made  in  chambers,  and  purchase  and 
sale  thereon.  The  plaintiffs  who  sought  to  have  a  sale  by 
auction  appealed,  and  the  Court  of  Appeal  decided  that  the 
3d  section  was  not  controlled  by  the  5th  section  ;  that  the 
number  of  parties  interested,  and  the  nature  of  the  prop- 
erty, were  such  that  the  court  was  of  opinion  that  a  sale 
would  be  beneficial  to  all  parties,  and  therefore  reversed  the 
decision  of  Vice  Chancellor  Malins,  and  directed  a  sale  with 
power  to  all  parties,  except  those  having  the  conduct  of  the 
sale,  to  bid. 

This  appeal  was  then  brought. 

Mr.  J,  Pearson^  Q.C.,  and  Mr.  Bardswell^  for  the  appel- 
lants :  The  parties  having  the  least  interest  in  the  property 
here  ask  for  a  sale ;  the  parties  having  the  greatest  interest 
in  the  property  object  to  a  compulsory  sale,  and  offer  to 
take  the  other  shares  at  a  valuation.  That  gets  rid  of  any 
necessity  for  a  sale.  The  case  of  Pemherton  v.  Barnes  (*)  is 
not  adverse  to  the  appellants,  for  there  each  party  was  en- 
titled to  a  moiety,  and  Lord  Hatherley  thought  that  under 
such  circumstances  it  was,  under  the  4th  section,  imperative 
on  the  court  to  order  a  sale.  But  all  his  Lordship's  observa- 
tions showed  that,  except  for  such  a  cause,  the  sale  need  not 
have  been  ordered,  and  that  if  the  case  had  fallen  within  the 
6th  section  it  would  not  have  been  ordered,  but  that  a  valu- 
ation would  have  been  directed.  He  thought  that  the  5th 
section  qualified  the  directions  of  the  3d  section,  though  it 
might  not  overrule  the  positive  enactment  of  the  4th  section 
where  two  parties,  each  claiming  a  moiety  of  the  estate, 
were  in  contest.  That  case,  therefore,  is  not  opposed  to  the 
appellants.     Nor  does  that  of  Drinkwater  v.  Raicliffei^) 

Q)  Law  Rep.,  6  Ch.  Ap.,  686.  (*)  Law  Rep.,  20  Eq.,  628. 


Vol  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

31 

H.L.  (E.) 

Pitt  V.  Jones. 

1880 

aflfect  this  case,  for  there  the  party  objecting  to  the  sale,  be- 
ing a  married  woman,  and  her  husband  not  joining  with 
her,  she  could  not  give  a  valid  undertaking  to  purchase  at 
a  valuation.  A  sale  was  therefore  inevitable.  Here  the  ap- 
pellants are  willing  to  give  the  undertaking,  and  are  able 
to  give  it ;  and  the  6th  section,  controlling  the  effect  of  the 
3d  section,  authorizes  the  court  in  case  of  such  undertaking 
being  granted,  to  order  a  valuation  of  the  share  of  the  party 
*requesting  the  sale.  The  case  of  Williams  v.  [65o 
Games  {*)  does  not  apply  here,  for  the  appellants  do  not 
ask  for  a  partition,  but,  objecting  to  a  sale  by  auction,  they 
ask  for  a  valuation  and  are  ready  to  purchase,  and  under 
the  6th  section  they  are  entitled  to  that,  for  if  the  court  has 
the  power  to  order  a  sale  unless  the  parties  objecting  to  it 
are  willing  to  purchase,  it  is  clear  that  if  they  are  willing, 
no  such  sale  is  to  take  place.     Here  they  are  willing. 

Mr.  Bristowe^  Q.C.,  and  Mr.  Lewin^  for  the  respondents : 
The  property  here  is  now  only  of  a  certain  value.  From 
the  alterations  which  are  going  on  in  this  part  of  Birming- 
ham  that  value  will  be  much  increased  if  the  property  can 
now  be  sold.  The  court  is  therefore  asked,  on  the  ground 
that  it  will  be  for  the  benefit  of  all  parties  concerned,  to  di- 
rect a  sale  and  not  a  valuation.  The  owis  of  proving  that 
there  ought  not  to  be  a  sale  lies  on  those  who  object  to  it. 
That  onus  is  not  discharged  here.  Porter  v.  Lopes  (')  shows 
that  in  a  case  like  the  present,  unless  the  court  saw  good 
reason  to  the  contrary,  a  sale  must  take  place.  There  is  no 
"good  reason  to  the  contrary"  here.  The  order  for  a  valu- 
ation must  be  inoperative,  for  Williams  v.  Oames{')  de- 
cides that  the  court  has  no  power,  under  the  6th  section  of 
the  act,  to  order  that  the  part  owner  who  asks  for  a  sale 
shall  sell  to  the  others  at  a  valuation.  And  in  Pemberton 
V.  Barnes  (')  it  was  held  that  the  words  of  the  4th  section 
rendered  it  imperative  to  order  a  sale,  and  that  was  the 
principle  acted  on  in  Moughton  v.  Oibson{*),  which  also  de- 
cided that  the  court  was  to  exercise  a  discretion  for  the  ben- 
efit of  all  the  parties.  The  act  was  passed  to  remedy  the 
inconveniences  and  almost  inevitable  injustice  of  partition, 
and  it  veas  felt  that  the  best  way  to  effect  that  purpose  was 
to  give  the  court  a  power  to  order  a  sale.  In  all  instances 
the  courts  had  taken  the  circumstances  of  the  case  into  con- 
sideration, and  the  circumstances  here  pointed  clearly  to  the 
advantage,  for  all  parties,  of  a  sale,  and  therefore  best  effect- 
•  nated  the  purposes  of  the  statute. 

(»)  Law  Rep.,  10  Ch.  Ap..  204.  («)  Law  Rep.,  6  Ch.  Ap.,  685. 

(•)  7  Ch.  D.,  858;  28  Eng.  Rep.,  681.  {*)  46  L.  J.  (Ch.),  866. 
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Mr.  Glasse,* Q.G.J  Mr.  W.  W.  Cooper ^  Mr.  WoodrojfTe,  and 
654]  Mr.  *Davenporty  were  for  other  parties  interested, 
bat  did  not  address  the  Honse. 

Mr.  BardsweUj  in  reply. 

Lord  Hathbrley  :  My  Lords,  the  question  in  this  case 
arises  on  the  Partition  Act,  1868.  The  appellants  and  re- 
spondents, or  some  of  them,  are  entitled  as  tenants  in  com- 
mon to  property  which  all  parties  now  desire  to  have 
divided  or  sold  ;  but  the  question  is  whether  the  whole 
should  be  sold  under  the  powers  conferred  by  the  act  upon 
the  court,  or  whether  the  respondents  are  entitled  to  buy 
out  the  interest  of  those  who  ask  for  a  sale,  and  to  retain 
the  property  as  a  whole.  It  is  admitted  that  a  sale  would, 
in  point  of  value,  be  more  benelScial  to  all  parties  than  a 
partition  of  the  property,  but  the  application  for  a  sale  has 
been  made  to  the  court  under  the  act  by  those  who  are  en- 
titled to  less  than  a  moiety  of  the  estate,  while  others  are 
desirous  of  retaining  their  whole  shares. 

It  will  be  well  to  notice  the  general  scheme  of  the  act,  and 
the  assistance  which  it  proffered  to  persons  entitled  to  in- 
terests held  in  common,  towards  disengaging  their  shares. 
Before  this  statute,  tenants  in  common  could,  by  filing  a 
bill,  claim  partition  as  of  right,  but  they  could  not,  except 
by  the  consent  of  all,  sell  and  dispose  of  the  estate  as  a 
whole.  If  any  of  them  were  under  disability,  such  consent 
could  not  be  had.  The  first  provision  to  be  made,  there- 
fore, was  to  empower  the  court  to  sell.  For  this  purpose  it 
was  necessary  that  the  court  should  be  able  to  bind  parties 
under  disability,  and  to  overrule  the  dissentient  parties, 
where  it  should  seem  desirable  that  the  property  should  be 
sold  as  a  whole.  But  this  must  obviously  be  done  with  a 
due  regard  to  the  common  interests  of  all. 

It  appears  to  me  that  in  construing  the  act  we  must  con- 
sider its  intention  in  giving  all  these  powers,  to  be  the  guid- 
ing clue  to  its  construction,  and  I  think  that  the  3d,  4th,  6th 
and  6th  sections  of  the  act  effectuate  the  above  purposes, 
all  of  them  having  the  common  object  of  facilitating  a  sale. 
The  3d  section  states  with  what  objects  the  power  of  sale 
is  conferred,  what  shall  be  the  power,  and  at  whose  request 
655]  it  shall  be  conferred.  In  view  *of  the  objects  there 
mentioned,  and  on  the  application  of  any  party  interested, 
and  notwithstanding  the  dissent  or  disability  of  others,  the 
court  may  sell  absolutely. 

But  it  was  foreseen  that  the  concurrence  of  all  the  parties 
interested  was  not  always  to  be  expected,  and,  therefore,  the 
4th  section  provided  for  the  case  of  one  half  or  more  of  the 
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owners  concurring  in  the  application,  and  in  that  case  en- 
joined a  sale,  without  leaving  any  farther  discretion  to  the 
court  than  the  duty  of  seeing  that  there  was  no  good  reason 
why  a  sale  should  not  bb  had.  The  6th  section,  as  it  seems 
to  me,  enacts  that  the  sale  might  be  made  by  the  court  in  all 
cases  (in  the  same  words,  observe,  as  in  sect.  3}  unless  the 
opposing  parties  should  undertake  to  buy  out  at  a  valua- 
tion the  interests  of  the  party  proposing  a  sale,  in  which 
case  the  section  prescribes  imperatively  the  mode  of  making 
the  valuation.  The  6th  section  farther  provides  for  giving 
to  any  of  the  owners  liberty  to  bid^  subject  to  the  regulation 
of  the  court 

The  above  construction  gives  effect  to  each  of  the  above 
sections  (3d,  4th,  6th,  and  6th),  and  does  not  require  as  to 
any  of  the  sections  that  any  words  should  be  added  or 
struck  out.  I  do  not  for  a  moment  donbt  that  the  act  mi^ht 
have  been  made  more  clear,  and  the  difference  of  opinion 
that  has  been  shown  in  the  few  authorities  cited,  is  sufficient 
to  test  this.  I,  after  much  consideration  of  one  of  the  cases, 
Pemberton  v.  Barnes  (*X  took  a  different  view  from  that 
taken  by  a  learned  Vice- Chancellor  and  by  the  Master  of 
the  Rolls,  in  other  cases,  as  in  the  present.  Other  very 
learned  judges  have  taken  a  different  view  from  mine.  I 
have  carefully  reconsidered  what  I  then  said,  and  I  would 
now  refer  to  it  as  my  present  opinion. 

I  think  that  a  construction  wnich  authorizes  a  sale  under 
the  3d  section,  and  allows  no  effect  to  the  provision  for  a 
sale  being  made  conditional  under  the  6th  section,  is  wrong. 
It  is  only  a  power  given  to  sell,  unless  the  undertaking  is 
given.  If  I  say,  "  You  may  sell  my  house  for  JB1,000  to- 
morrow, unless  more  is  offered  to-day,"  and  such  higher 
offer  should  be  made,  the  power  of  selling  is  fettered  and 
arrested,  as  it  is  here,  by  the  valuation.  A  contiury  con- 
struction converts  the  conditional  power  of  sale  into  an 
^absolute  power,  and  renders  the  whole  provision  for  [666 
staying  a  sale  by  buying  out  the  interest  of  the  applicants 
for  sale,  into  a  nullity,  nor  does  the  reasoning  of  the  Master 
of  the  Rolls  in  Drinkwater  v.  Ratcliffe  (")  reconcile  me  to 
the  construction  he  has  there  elaborately  enunciated.  It  is 
difficult  to  say  when  the  6th  section  can  take  effect,  if  it  be 
not  in  a  case  like  the  present,  or  for  what  purpose  a  sale  is 
to  be  arrested,  and  a  valuation  be  first  provided  for,  if  a 
person  holding  one-fiftieth  sliare  could  compel  a  sale  under 
the  3d  section,  if  the  court  allows  it,  whether  the  holders  of 
the  other  forty-nine  parts  are  willing  to  pay  him  out  or  not. 

(»)  Law  Rep.,  6  Ch.  Ap.,  685.  («)  Law  Rep.,  20  Eq.,  528. 
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I  think,  therefore,  that  the  decree  of  Vice  Chancellor 
Malins,  in  the  case  before  us  was  right,  and  onght  not  to 
have  been  reversed,  but  that  it  should  be  restored  by  the  de- 
cree now  to  be  made  by  your  Lordships,  and  the  decree 
complained  of  should  be  reversed  with  costs ;  but  as  I  be- 
lieve my  noble  and  learned  friends  differ  from  me,  I  sup- 
pose the  order  must  be  an  affirmation,  and  the  appeal  be 
dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  this  case  is  now  reduced 
to  a  short  point,  but  one  of  considerable  difficulty. 

This  was  a  suit  for  partition  where,  before  the  Partition 
Act,  1868,  a  decree  for  partition  might  have  been  made.  It 
is  now  admitted  that  it  appears  that  a  sale  of  the  property 
and  a  distribution  of  the  proceeds  would  be  more  beneficial 
for  the  parties  interested  than  a  division  of  the  property  be- 
tween or  among  them  ;  and  parties  interested,  who  hold  less 
than  a  moiety  of  the  property,  have  requested  the  court  to 
direct  a  sale. 

Some  of  the  other  parties  interested  offered  to  undertake  to 
purchase  the  share  of  the  party  requesting  a  sale,  and  the 
Yice-Chancellor  ordered  a  valuation  of  the  share  of  the 
party  requesting  a  sale. 

That  party  objected  to  this,  declaring  that,  if  he  might  not 
have  an  open  sale  of  the  whole,  he  would  withdraw  his  re- 
a  uest  for  a  sale,  and  leave  the  suit  for  a  partition  to  proceed 
657]  exactly  as  if  no  such  *request  had  been  made.  The 
Vice-Chancellor  overruled  this  objection  and  made  an  order. 
On  appeal  the  Court  of  Appeal  sustained  the  objection,  and 
made  an  order  for  a  sale  of  the  whole  property. 

If  it  was  right  to  order  the  whole  property  to  be  turned 
into  money  by  a  sale,  there  are  all  proper  provisions  for 
allowing  the  parties  to  bid  and  make  offers,  and  no  com- 
plaint is  made  of  the  order  in  respect  of  those  matters.  The 
question  raised  by  the  appeal  is,  whether,  under  the  circum- 
stances stated,  the  Court  of  Appeal  was  right  in  ordering 
the  sale  of  the  whole.  That  depK^nds  on  the  construction  of 
the  3d,  4th  and  6th  sections  of  the  Partition  Act,  1868,  which 
are  not  so  clearly  expressed  as  to  prevent  a  difference  of 
opinion ;  and  I  am  sorry  to  find  fhat  I  differ  in  opinion 
from  the  noble  and  learned  Lord  now  on  the  woolsack  (Lord 
Hatherley). 

There  Is  authority  upon  the  question.  In  PemberUm  v. 
Barnes  (*),  in  1871,  Vice-ChanceUor  Malins  put  a  construc- 
tion on  the  4th  section  of  the  act  which,  on  appeal,  was  re- 
versed by  the  Lord  Chancellor  (Lord  Hatherley).    The  Lord 

(»)  Uw  Rep.,  6  Ch.  Ap.,  6Si 
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Chancellor  had  to  conetrae  the  4th  section,  but  in  so  doing 
he  expressed  an  opinion  as  to  the  constraction  of  the  6tU 
section,  which,  though  not  the  precise  point  before  him,  was 
by  no  means  irrelevant  to  the  construction  of  the  4th.  He 
says  ('):  '*  If  we  then  look  to  the  6th  section  we  shall  see  how 
any  injustice  is  guarded  against  by  an  enactment  which,  I 
think,  applies  to  the  3d  and  4th  sections.  A  wide  discre- 
tion is  given  to  the  court.  The  court  may  think  that  a  sale 
under  the  3d  or  4th  section  is  rather  hard  upon  the  parties 
who  are  very  anxions  not  to  have  a  sale  ;  and  if  they  come 
forward  and  undertake  to  buy  the  share  of  the  party  who 
requests  a  sale,  the  court  can  give  them  liberty  to  do  so." 
And  I  think  that  the  opinion  thus  expressed  by  Lord  Hath- 
erley,  as  Lord  Chancellor,  was  one  in  favor  of  the  present 
appeal. 

The  next  case  was  Williams  v.  Games  (*),  in  February, 
1875.  There,  in  a  partition  suit,  \i  did  not  appear  that  the 
sale  of  the  property  and  a  distribution  of  the  proceeds  would 
be  more  beneficial  for  the  parties  interested  than  a  division 
of  the  property  ^between  them.  But  two  holders  of  [658 
one-seventh  part,  being  less  than  a  moiety,  requested  a  sale. 
The  proprietors  of  five-sevenths  offered  to  undertake  to  pur- 
chase their  two-sevenths  at  a  valuation.  The  Master  of  the 
Bolls  made  an  order  that  the  two  should  convey  their 
sevenths  at  a  valuation  ;  one  of  them  appealed,  contending 
that  his  request  was  for  a  sale  of  the  whole,  and  that  if  he 
might  not  have  that  he  withdrew  his  request,  and  that  the 
section  did  not  give  power  to  the  court  to  order  him  to  part 
with  his  share  at  a  valuation.  The  Court  of  Appeal,  con- 
sisting of  Lords  Justices  James  and  Hellish,  set  aside  the 
order  of  the  Master  of  the  Bolls,  and  ordered  a  usual  parti- 
tion decree.  The  judgment  of  Lord  Justice  Mellish  is  very 
short,  but  I  think  it  sufficiently  appears  that  the  construc- 
tion he  put  npon  the  6th  section  was  one  favorable  to  the 
respondents  in  this  case. 

iJext  comes  Drinkwaier  v.  Ratcliffe  ('),  in  July,  1875. 
The  facts  there  did  not  call  for  a  decision  on  the  construc- 
tion of  the  6th  section ;  for  the  person  offering  an  undertak- 
ing to  purchase  the  share  of  the  person  requesting  a  sale, 
was  not  capable  of  entering  into  one.  But  the  Master  of  the 
Rolls  went  very  fully  into  the  question  of  the  construction 
of  the  whole  act.  And  his  reasoning  in  that  case  is  adopted 
by  the  Court  of  Appeal,  consisting  of  the  Master  of  the 
Bolls,  Lord  Justice  James,  and  Lord  Justice  Bramwell,  as 

0)  Law  Rep.,  6  Ch.  Ap.,  at  p.  698.  (»)  Law  Rep.,  10  Ch.  Ap.,  204. 

(»)  Law  Rep.,  20  E<j.,  628. 
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the  groand  of  the  judgment  now  appealed  against.  No 
other  authority  was  cited  bearing  on  the  subject,  and  I  be- 
lieve there  is  no  other. 

I  do  not  think  it  can  properly  be  said  that  the  construc- 
tion of  the  act  was  settled  by  authority,  even  in  the  .Court  of 
Appeal  before  this  case  was  decided,  and  it  is  to  me  clear 
that  it  is  not  settled  in  your  Lordships'  House ;  but  the  bal- 
ance of  authority  is  in  favor  of  the  respondents.  And 
though,  if  I  thought  that  the  Master  of  the  Rolls  and  Lords 
Justices  James,  Mellish,  and  Bramwell,  were  all  mistaken, 
I  should  feel  bound  to  say  so,  I  should  do  so  with  much 
diffidence,  though  fortified  by  the  opinions  of  Lord  Hather- 
ley,  as  Lord  Chancellor,  and  Vice-Chancellor  Malins.  But 
treating  all  that  has  been  said  in  the  courts  below  as  argu- 
ments to  be  weighed,  not  as  authorities  to  bind,  I  put  the 
same  construction  on  the  )ct  as  that  put  on  it  by  the  court 
659]  below.  My  reasons  *are  nearly  the  same  as  those 
|;iven  in  Drinkioater  v.  Ratdiffe  (*) ;  but  I  will  state  them 
in  my  own  words. 

Each  one  of  the  three  sections  begins  with   the  same 
phrase,  ^^  In  a  suit  for  partition  where  if  this  act  had  not 
been  passed  a  decree  for  partition  might  have  been  made 
then ^**    They  are,  in  form  at  least,  independent  enact- 
ments, though,  no  doubt,  all  to  be  construed  together.     The 
4th  and  6th  sections  are  not,  either  of  them,  in  form  at  least, 
nor,  as  I  think,  in  substance,  provisos  on  the  3d,  though  it 
comes  first  in  order.     Indeed  1  think  the  intention  would 
have  been  more  obvious  if  the  order  in  which  the  enactments 
have  been  placed  had  been  reversed,  and  the  6th  section 
placed  as  3d,  and  the  3d  as  6th.     Sect.  6  says,  that  in  every 
case  of  a  suit  for  partition  (whether  the  sale  would  or  would 
not  be  more  beneficial  for  the  parties  than  a  partition),  if 
any  party  (whether  owning  more  or  less  than  a  moiety)  re- 
quests a  sale,  the  court  shall  have  a  discretion  to  order 
a  sale,  unless  the  ]>arties  opposing  a  sale  are  willing  to 
take  his  share  at  a  valuation.    But  it  does  not  say,  nor 
do  I  think  it  was  intended  to  say,  that  a  party  who  requests 
a  sale  of  the  whole  must  take  that  valuation;  I  think  it 
means  that  if  a  party  presses  for  a  sale,  and  the  court  thinks 
that  the  opposing  parties  in  fairness  ought  either  to  buy  him 
out  or  consent  to  a  sale,  it  may  order  a  sale  unless  they  will 
a^ree  to  take  his  share  at  a  valuation,  in  which  case  the 
party  requesting  a  sale  may  either  accept  that  valuation  or 
not.     If  he  does  not  choose  to  accept  that  valuation,  he 
cannot  be  forced  to  do  so ;  but  will  then  have  his  common 
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law  right  to  a  partition.  This  is  what  was  decided  in  Wil- 
liams  V.  Oames  (*)  and  is  what  I  understand  to  be  the  opinion 
of  Lord  Justice  Mellish  in  that  case. 

But,  I  think,  the  party  declining  to  accept  this  undertak- 
ing for  a  valuation  is  not  hereby  prevented  from  pressing 
for  a  sale  under  the  other  sections  of  the  act  if  be  can  bring 
himself  within  them.  The  court  cannot,  under  sect.  6,  order 
a  sale  merely  on  the  request  of  a  party  if  the  opposing  party 
is  willing  to  buy  him  out  It  may  make  such  an  order  un« 
der  the  8d  section  if  the  case  is  brought  within  it.  It  must, 
under  sect  4,  unless  it  sees  ^ood  reason  to  the  contrary,  do 
so  where  the  party  requesting  a  sale  is  owner  of  a  moiety 
%  or  mora  This  was  the  construction  put  upon  *sect  4  [660 
in  Pemberton  v.  Barnes  (*).  I  see  that  in  this  case  Vice- 
Ghancellor  Malins  says  he  still  thinks  the  view  he  took  of 
the  construction  of  that  section  preferable  to  that  put  upon 
it  by  the  Lord  Chancellor.  I  cannot  agree  with  him  ;  but 
the  Lord  Chancellor  (Lord  Hatherley)  did  express  an  opinion 
that  the  5th  section  was  applicable  to  proceedings  under  the 
3d  and  4th  sections,  and  was  intended  to  give  the  court  a 
discretionary  power  to  prevent  a  sale  under  these  sections  if 
the  opposing  party  was  willing  to  bind  himself  to  take  the  ap- 
plicant's  share  at  a  valuation ;  and  this  is  contrary  to  the 
opinion  I  have  just  expressed.  I  think  if  this  had  been  in- 
tended it  would  have  been  properly  expressed  in  the  form 
of  a  proviso  on  the  3d  and  4tli  sections,  and  not  by  a  fresh 
substantive  enactment ;  and  it  would  have  been  properly 
expressed  by  saying  that  the  court  shaU  not  direct  a  sale  ij 
the  other  parties  undertake,  &c.,  and  not  by  saying  that  the 
court  map  direct  a  sale,  unless,  &o.  But  1  cannot  think  it 
was  intended ;  a  sale  by  valuation  is  a  very  different  thing 
from  an  open  sale,  and  I  do  not  see  why  a  party  should  be 
forced  to  sell  his  property  at  a  valuation  ;  and  I  think  the 
words  used  here  give  him  an  option  to  accept  such  a  valu- 
ation, if  oflEered  to  him,  but  do  not  compel  him  to  do  so. 

I  therefore  come  to  the  conclusion  that  the  order  appealed 
against  is  right,  and  should  be  affirmed,  and  1  move  that 
the  decree  appealed  against  be  affirmed,  and  the  appeal  dis- 
mi^ed  with  costs. 

Lord  Watson  :  My  Lords,  this  appeal  is  taken  in  a  suit 
for  the  partition  of  certain  heritable  estate  in  Birmingham. 
The  appellants'  interest  in  the  property  extends  to  thirteen- 
sixteenths,  the  remaining  three-sixteenths  being  vested  in 
the  parties  now  appearing  as  respondents. 

0)  Law  Rep.,  10  Ch.  Ap.,  204.  («)  Law  Rep.,  6  Ch.  Ap.,  686. 
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The  respondents  desire  and  assert  their  right  to  have  a 
sale  of  the  property  and  distribution  of  the  proceeds  amongst 
the  parties  interested,  in  terms  of  sect.  3  of  the  Partition 
Act,  1868 ;  and  in  the  event  of  their  failing  to  obtain  that 
remedy,  they  insist  npon  their  common  law  right  to  have 
the  property  divided. 

661]  *The  appellants  hardly  dispute  that  the  circum- 
stances of  the  case  are  such  as  fairly  to  bring  it  within  the 
provisions  of  sect.  3;  and  I  understood  them  to  concede 
m  argument  that  had  that  clause  been  the  sole  enactment  of 
the  statute,  it  would  have  been  proper  for  the  court  to  direct 
a  sale.  They  contend,  however,  that,  under  sect.  6,  the 
court  possesses  the  power — which  it  ought  to  exercise — of 
directing  that  there  shall  be  no  sale,  in  respect  of  their  wil- 
lingness to  give  an  undertaking  to  purchase  the  respondents' 
shares  at  a  valuation. 

The  whole  contention  of  the  appellants  hangs  npon  the 
proposition  that  sect.  6  gives  the  court  a  discretionary  iK)wer, 
m  cases  falling  within  the  scope  of  sect.  3,  to  refuse  decree 
of  sale,  and  in  lieu  thereof  to  order  the  party  desiring  sale, 
to  sell  his  share  at  a  valuation,  to  one  or  more  of  the  other 
parties  interested,  provided  he  or  they  give  an  undertaking 
to  purchase.  It  therefore  becomes  necessary  to  consider 
how  far  that  proposition  is  well  founded. 

Before  the  passing  of  the  Partition  Act  the  respondents 
would  have  had  an  absolute  right  to  a  decree  of  partition  ; 
and  it  appears  to  me  that  the  leading  purpose  of  the  act,  as 
disclosed  in  sects.  3,  4  and  6,  was  to  enable  the  court  to 
substitute,  in  certain  cases,  sale  and  distribution  for  divi- 
sion, which  was  the  only  remedy  previously  competent. 
The  new  remedy  thus  given  is,  in  reality,  another  form  of 
partition,  those  interested  taking  their  individual  shares  in 
money  instead  of  in  specie.  Sect.  3  confers  upon  the  court 
power  to  direct  a  sale  whenever  it  is  satisfied  that  sale  will 
be  more  beneficial  for  the  parties  interested  than  division. 
Sect.  4  is  an  imperative  enactment  to  the  effect  that  if  parties 
interested  to  the  extent  of  one  moiety  or  upwards  request  a 
sale,  the  court  shall  order  a  ^ale,  ''  unless  it  sees  good  rea- 
son to  the  contrary."  This  section  will  obviously  apply  to 
a  large  class  of  cases  in  which  the  court  is  not  satisfied  that 
the  preponderance  of  benefit  is  in  favor  of  a  sale,  and 
which  cannot,  therefore,  be  brought  within  the  provisions  of 
sect.  3. 

Thus  far  the  construction  of  the  act  is  not  attended  with 
much  difficulty,  but  the  language  of  the  5th  section  is  suffi- 
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ciently  ambiguous  to  have  occasioned  a  difference  of  judi- 
cial opinion  in  regard  to  its'real  import.  The  point  raised  in 
this  appeal  has  not,  in  my  opinion,  been  previously  decided ; 
but  it  has  been  discussed  and  ^made  the  subject  of  [662 
judicial  comment  in  several  cases  arising  under  the  Parti- 
tion Act. 

The  view  taken  by  the  noble  Lord  now  on  the  woolsack 
(Lord  Hatherley),  when  deciding,  as  Lord  Chancellor,  the 
case  of  PeTriberton  v.  Barnes  (*)  was,  as  I  read  the  judgment, 
to  the  effect  that  sect.  5  is  in  substance  a  proviso  on  sects.  3 
and  4,  and  that  it  confers  upon  the  court  a  discretionary 
power,  when  it  thinks  that  a  sale  under  either  of  these  two 
sections  would  be  hard  upon  parties  who  are  anxious  to 
avoid  a  sale,  to  give  them  liberty  to  buy  the  shares  of  the 
parties  requesting  a  sale. 

A  contrary  opinion  was  expressed  by  the  Lords  Justices 
James  and  Hellish  in  the  subsequent  case  of  Williams  v. 
Games  (•),  and  by  the  Master  of  the  Rolls  (Sir  George  Jessel) 
in  the  still  later  case  of  Drinkwater  v.  Ratcliffe  (*).  These 
learned  judges  adopt  the  view  that  sect.  5  is  ^  independent 
clause  giving  an  entirely  new  power  to  any  party  who  is  pre- 
pared to  sell  his  own  interest,  to  insist  for  and  obtain  a  de- 
cree of  sale  unless  some  one  is  willing  to  buy  his  share,  but 
not  giving  power  to  the  court  to  compel  any  party  interested 
to  sell  his  share  at  a  valuation. 

In  the  present  case  the  Vice- Chancellor  (Malins),  following 
the  authority  of  the  noble  Lord  now  on  the  woolsack  (Lord 
Hatherley),  decided  in  favor  of  the  appellants'  contention. 
But  in  the  Court  of  Appeal,  the  Master  of  the  Rolls,  with 
the  concurrence  of  Lords  Justices  James  and  Bramwell,  ad- 
hered to  the  views  which  he  expressed  in  Drinkwater  v. 
Ratcliffe  ('),  and  accordingly  the  court  made  an  order  for 
the  sale  of  the  property,  witn  leave  to  any  of  the  parties  in- 
terested, not  having  the  conduct  of  the  sale,  to  bid  and  be- 
come purchasers  as  provided  for  in  sect.  6  of  the  act. 

The  question  raised  in  this  appeal  has  all  along  appeared 
to  me  to  be  one  of  great  nicety ;  but  having  now  fully  con- 
sidered it,  I  have  come  to  the  conclusion  that  the  construc- 
tion of  sect.  5  indicated  in  the  cases  of  Williams  v.  Oames  (") 
and  Drinkwaier  v.  Raicliffe  (')  is  the  correct  one.  In  form- 
ing that  opinion  I  have  been  mainly  influenced  by  these 
considerations : — first,  sect.  6  is,  in  form,  not  a  proviso,  but 
an  independent  enactment,  and  must  be  so  construed,  unless 

(»)  Law  Rep.,  6  Ch.  Ap.,  685.  («)  Law  Rep.,  10  Ch.  Ap.,  204. 

(8)  Law  Rep.,  20  Eq.,  528. 
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663]  its  terms  plainly  indicate  that  the  contrarT  *was  in- 
tended by  the  Legislature ;  secondly ,  without  doing  any 
Tiolence  to  its  language  the  clause  may  be  read  as  a  new 
and  substantive  enactment,  empowering  any  parly  who  has 
made  up  his  mind  to  sell  his  own  share  at  a  valuation,  to 
insist  for  and  obtain  a  decree  of  sale,  unless  some  of  the 
other  parties  give  an  undertaking  to  purchase  his  interest ; 
thirdly,  that  construction  not  only  brings  the  substance  of 
the  clause  into  accord  with  its  farm,  but  it  is  entirely  consist-* 
ent  with  the  main  purpose  of  the  act,  which,  as  I  under- 
stand it,  was  to  introduce  a  new  method  of  partition  by 
providing  for  the  sale  of  joint  property  and  distribution  of 
the  proceeds ;  and  fourthly,  tbeop^site  construction  neces- 
sarily implies,  in  my  opinion,  that  in  all  cases  where  parties 
whose  interest  is  less  than  a  moiety  come  into  court  request- 
ing a  sale,  the  court  has  power,  not  only  to  refuse  the 
remedy  which  they  ask,  but  to  force  upon  them  another  and 
a  different  remedy^  which  is  in  no  sense  partition.  It  ap- 
pears to  me  that  if  such  power  were  held  to  be  conferred 
upon  the  court  by  sect.  5  it  might  in  some  cases  impede  the 
operation  of  the  statute ;  because  parties  having  less  inter- 
est than  a  moiety  would  scarcely  venture  to  request  a  sale 
in  cases  clearly  falling  under  sect.  9;  seeing  they  would 
thereby  incur  the  risk  of  being  compelled  to  part  with  their 
shares  in  a  form  not  according  to  their  will. 

From  that  construction  of  the  clause  which  I  adopt,  it 
necessarily  follows,  in  my  opinion,  that  the  provisions  of 
sect.  6  cannot  be  enforced,  except  at  the  instance  of  a  party 
requesting  a  sale,  and  roluntarily  offering,  as  an  alternative^ 
to  sell  his  own  share  to  Ibe  other  parties  interested,  at  a 
price  to  be  fixed  by  the  court,  and  also  that  he  may  retract 
that  alternative  at  any  time  before  a  judicial  contract  has 
been  completed  by  these  parties,  or  any  of  them,  giving  the 
requisite  statutory  undertaking  to  purchase.  The  result  of 
retractation  will  be  to  deprive  him  of  the  right  to  insist  for  a 
sale  under  sect.  6,  leaving  him  to  seek  his  ren»edy,  either  by 
proceedings  under  sect.  3  or  4,  if  he  can  bring  his  case  with- 
in them,  or  by  decree  of  partition.      » 

In  the  present  case  the  appellants  neither  request  a  sale, 
nor  do  they  offer  to  sell  their  shares.  On  the  other  hand, 
the  respondents  have  never  offered  or  consented  to  sell  the 
shares  belonging  to  them,  and  in  these  circumstances  I  think 
664]  the  provisions  of  ^sect.  5  have  no  application,  and 
that,  the  case  being  clearly  within  the  provisions  of  secL  3, 
they  are  entitled  to  have  a  decree  of  sale. 
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I  am  accordingly  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed. 

Decree  complained  of  affi/rmed  ;  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  2l8t  Jane,  1880. 

Solicitors  for  appellants :  Letts  Brothers. 
Solicitors  for  respondents:   Spencer  Whitehead;  Oamlin 
A  Son  ;  Hodinsony  Preston  &  Stow. 
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The  Directors,  &c.,  of  the  City  Bank,  Appellants;  and 
Samuel  Barrow  and  Reuben  Barrow,  Respondents. 

Factors  Act — Canada  Code — Agent^EypotAecation  of  Property  of  Heal  Owner. 

Where  there  la  a  power,  by  law,  to  sell,  a  pnrchafier  may  obtain,  from  the  vendor, 
even  as  against  the  true  owner,  a  good  title,  out  that  cannot  extend,  by  implication, 
to  a  pledge; 

Barrow  was  a  leather  merchant  in  London.  Bonnell  was  a  tanner  in  Canada. 
Barrow  agreed  to  pay  Bonnell  1  \d.  per  pound  for  every  hide  tanned  by  Bonnell  in 
the  mode  of  the  country,  and  Bonnell  was  to  procure  freight,  and  send  back  the 
hides.  Barrow  sent  out  a  large  number  of  the  hides;  they  were  tanned,  and  freight 
was  procured  for  then,  but  in  the  meantime  Bonnell  had  obtained  from  the  Toronto 
Bank  bank  advanees,  oo  Ids  own  account,  on  bills,  and  hypothecated  the  hides  to  the 
bankers,  as  securitj  for  such  advances,  engaging  to  hand  over  to  them  the  bills  of 
ladine  if  his  bills  of  exchange  were  not  dnly  honored.  They  were  not  duly  honored, 
and  the  bankers  (who  had  acted  in  entire  i^orance  o(  the  transactions  between  Bar- 
row and  Bonnell)  claimed  to  retalh  the  bille  of  lading  and  the  hides  until  tiieir  de- 
mands were  satisfied : 

Held,  that,  under  the  circumstances  of  the  case,  Bonnell  could  not,  under  any  law, 
Engliah  or  Canadian,  claim  to  be  a  fector  or  agent  of  Barrow  entitled  to  pledge  Bar- 
row*8  goods,  and  that  consequently,  the  bankers  could  not  set  up  any  title  to  the 
goods,  as  derived  from  him,  against  the  real  owners. 

Appeal  against  a  decision  of  the  Conrt  of  Appeal  which 
had  reversed  a  judgment  of  the  Common  Pleas  Division,  in 
a  cause  *wherein  Messrs.  Barrow  were  the  plaintiffs,  [665 
and  the  directors  of  the  City  Bank  were  defendants. 

The  respondents,  Messrs.  Barrow,  carried  on  the  business 
of  leather  merchants  at  Bermoudsev.  The  appellants  were 
the  London  agents  of  the  Bank  of  Toronto,  in  the  dominion 
of  Canada.  At  the  time  of  the  transactions  out  of  which 
the  present  appeal  arose,  Walter  Bonnell  carried  on  the 
bnsiness  of  a  tanner  in  the  province  of  Quebec.  He  was 
also  a  dealer  in  leather  at  Montreal;  he  had  besides  an 
office  in  London,  and  traded  under  the  name  of  Walter  Bon- 
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nell  &  Co.  There  was  a  mode  of  tanning  leather  in  Canada 
which  was  supposed  to  be  less  expensive  and  better  than  that 
practiced  in  England,  and  by  letters  which  passed  between 
the  parties,  it  was  agreed  that  in  consideration  of  Messrs. 
Barrow  paying  l^d.  English  currency  for  every  pound  of 
tanned  sole-leather,  Bonnell  should  tan  all  hides,  sent  from 
them  to  him,  at  the  tannery  station  near  Montreal,  not  ex- 
ceeding in  number  250  a  week,  and  should  also  exercise  his 
best  ability  in  obtaining  for  Messrs.  Barrow  freight  for  the 
leather  from  the  same  station  to  England.  In  the  course  of 
1875  the  plaintiffs  sent  to  Bonnell  1816  hides,  weighing 
38,359  lbs.  They  were  not  sent  back  as  expected,  and  a 
correspondence  ensued  on  the  subject.  It  was  then  discov- 
ered that  Bonnell  had  transferred  the  bills  of  lading  of  the 
hides  to  the  Toronto  Bank,  to  which  he  had  pledged  them 
to  cover  advances  on  his  own  bills  of  exchange.  The  ship- 
ping and  other  documents  were  in  the  hands  of  the  present 
appellants  as  agents  for  the  Toronto  Bank.  The  charge  for 
tanning  these  hides  was  alleged  to  be  £559  7^.  llrf.,  payment 
of  which  was  duly  tendered  with  an  offer  made  (through 
Barrows*  solicitor)  to  pay  such  farther  amount  in  respect 
of  freight  and  other  cnarges  as  might  be  due.  The  offer 
was  refused,  and  an  action  was  then  brought  by  the  plain- 
tiffs (now  respondents)  to  recover  the  documents  under 
which  possession  was  held  and  also  the  hides  themselves. 
The  defence  was  that  Bonnell  carried  on  at  Montreal  the 
business  of  a  factor,  warehouseman,  and  consignment  agent 
as  well  as  that  of  a  leather  tanner,  and  that  in  the  former 
character  he  had  pledged  the  goods  in  question. 

The  case  came  on  for  trial  before  Mr.  Justice  Lindley 
(without  a  jury)  in  December,  1878,  and  was  heard  on  far- 
666]  ther  consideration  *in  May,  1879.  Samuel  Barrow 
deposed  that  Bonnell  had  never  bad  in  his  possession  any 
goods  of  the  plaintiffs  for  any  other  purpose  than  that  of 
being  tanned,  and  then  returned,  in  accordance  with  the 
agreement  already  stated.  The  effort  on  the  other  side  was 
to  show  that  Bonnell  had  sold  hides  to  or  for  the  plaintiffs, 
and  that  he  was  to  be  regarded  in  the  light  of  a  factor  or 
agent.  A  commission  to  take  evidence  in  Canada  had  been 
issued,  and  six  professional  witnesses  were  examined  as  to 
the  law  of  Canada,  three  of  whom,  Mr.  Badgeley,  Mr.  Day, 
and  Mr.  Barnard,  gave  evidence  for  the  plaintiffs,  and  Mr. 
Laflamme,  Mr.  Ritchie,  and  Mr.  Kerr  for  the  defendants. 
Mr.  Justice  Lindley  held  that  Bonnell  was  not  an  agent  for 
consignment  within  the  meaning  of  the  English  Factors  Act, 
nor  within  the  meaning  of  the  corresponding  articles  of  the 
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Civil  Code  of  Lower  Canada,  but  that  ihe  defendants  were 
according  to  Canadian  law  entitled  to  the  goods  and  pro- 
ceeds as  pledged  to  them  for  valuable  consideration  by  the 
apparent  owner  of  the  goods.  On  appeal  this  decision  was 
reversed.     This  appeal  was  then  brought. 

Mr.  Cohen^  Q.C.,  and  Mi*.  Roland  Vaughan  Williams^ 
for  the  appellants  :  They  contended  that  under  certain  ar- 
ticles in  the  Canadian  Code,  1487  (*),  1489  0,  2268  ('),  and- 
Tinder  the  provisions  of  certain  Colonial  Acts  which  had  fol- 
lowed in  a  great  measure  the  provisions  of  the  English  Fac- 
tors Acts,  the  appellants  were  entitled  to  retain  these 
securities  until  their  claims  in  respect  of  the  bills  of  ex- 
change *were  satisfied.  This  was  clearly  a  commer-  [667 
cial  matter,  which  brought  the  case  within  the  words  of  one 
of  the  articles  of  the  Code,  and  Bonnell  was  within  another 
of  the  articles  of  the  Code  a  trader  dealing  in  similar  arti- 
cles, and  the  Code  showed  that  the  spirit  of  Canadian  law 
protected  transactions  of  this  kind,  since  possession  under 
Buch  circumstances  was,  after  three  years,  not  merely  in  a 
case  like  the  present,  where  every  act  of  the  appellants  had 
been  of  an  honorable  commercial  character,  but  "even  when 
the  loss  of  possession  has  been  occasioned  by  theft,"  made 
complete  by  prescription.  Bonnell  exactly  tilled  the  char- 
acter of  a  "/ac^cz^r"  under  the  Canadian  law,  or  a  factor 
or  agent  under  the  English  law,  he  was  a  dealer  in  leather, 
he  was,  within  the  words  of  the  Canadian  Act,  an  "  agent 
intrusted"  with  these  hides,  he  was  allowed  to  have  the 
actual  possession  of  them  ;  he  was  expressly  authorized  to 
ship  them  on  freight.  He  was  in  all  respects  a  mandatory, 
and  the  1701st  article  of  the  Code  described  mandate  as  a 
contract  by  which  a  person  called  the  mandator  commits  a 
lawful  business  to  the  management  of  another.  That  was 
precisely  what  had  been  done  here.  To  all  the  world  he  ap- 
peared, therefore,  as  the  person  having  authority  to  dispose 
of  these  hides  at  his  pleasure.     Now,  as  it  was  not  pre- 

C)  "  The  sale  of  a  thing  which  does  creates  a  presamption  of  lawful  title, 
not  belong  to  the  seller  is  null,  subject  to  Prescription  of  corporeal  movables  takes 
the  following  exceptions.  .  .  .  14§8.  place  after  the  lapse  of  three  years  (reck- 
The  sale  is  valid  if  it  be  a  commercial  oning  'from  the  loss  of  possession),  in 
matter."  favor  of  possessors  in  good  faith  (even 
,  C)  •*  If  a  thing  lost  or  stolen,  be  bought  wlien  the  loss  of  possession  has  been  oc- 
in  good  faith,  in  a  fair  or  market,  or  at  a  casioned  by  theft).  This  prescription  is 
public  sale,  or  from  a  trader  dealing  in  not,  however,  necessary  to  prevent  re- 
similar  articles,  the  owner  cannot  reclaim  claimer,  if  the  thing  has  been  bought  in 
it  without  reimbursing  the  purchaser  the  good  faith,  in  a  fair  or  market,  or  at  a 
price  he  has  paid  for  it."  public  sale,  or  from  a  trader  dealing  in 

O  "  Actual  possession  of  a  corporeal  similar  articles  (nor  in  commercial  mat- 

muvable,    by   a    perjiou    as     proprietor,  ters  generally)." 
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tended  on  the  other  ;}ide  that  the  bankers  had  the  smallest 
reason  to  snspect  that  he  had  not  the  absolute  control  and 
dominion  af  this  property,  they  were  entirely  justified  in 
accepting  the  transfer  of  it  from  him  to  cover  the  advances 
which  they  had  in  perfect  good  faith  made  to  him. 

Patersonv,  TashQ)\  Bell's  Commentaries  O;  Cole  v.  The 
North  Western  Bank  (") ;  Hatfield  v.  PhiUips  C) ;  Trop- 
longO;  Moyce  v.  Nemington{^)\  Cassils  v.  Cratc/brd{^) ; 
Johnson  v.  Credit  LyonTiais  Company  and  Johnson  v. 
Blumenthali^) ;  and  HeyTnan  v.  Flewker  (')  were  cited  and 
commented  on. 

TTie  Solicitor  OeneraZ  (Sir  F.  Herschell),  and  Mr.  J.  Home 
668]  Payne^  *were  for  the  respondents,  but  were  not  called 
on  to  address  the  House. 

Thb  Lord  Chancellor  (Lord  Selborne):  My  Lords, 
this  case  has  been  argued  very  carefully  and  very  elabo- 
rately and  with  much  ability  both  by  Mr.  Cohen  and  by  Mr. 
Yanghan  Williams ;  and  the  fullness  with  which  they  have 
argued  it  has  enabled  your  Lordships  to  consider  it  during 
the  progress  of  the  argument,  and  I  believe  the  result  is 
that  none  of  your  Lordships  entertains  any  doubt  that  the 
judgment  appealed  from  is  right. 

My  Lords,  I  find  that  all  the  judges,  Mr.  Justice  lindley, 
and  the  judges  of  the  Court  of  Appeal,  were  agreed  as  to 
the  effect  of  the  clauses  which  have  been  called  "factors' 
clauses^'  in  the  Canadian  Code,  to  which  we  have  been  so 
frequently  referred.  I  entirely  concur  in  their  view  of  those 
clauses ;  and  it  appears  to  me  that  the  case  really  depends 
upon  those  clauses,  and  upon  nothing  else.  I  will,  how- 
ever, reserve  what  I  have  to  say  upon  those  clauses  for  the 
present,  because  the  judgment  of  Mr.  Justice  Lindley  pro- 
ceeded upon  a  different  ground,  and  that  other  ground  has 
been  perhaps  more  than  anything  else  the  foundation  of  the 
argument,  at  least  of  Mr.  V aughan  Williams,  at  your  Lord- 
ships' bar. 

If  I  rightly  understand  it,  Mr.  Justice  Lindley  thought 
that  there  was  difficulty,  upon  the  evidence  as  to  the  Cana- 
dian law  (as  to  which  there  were  three  learned  witnesses 
upon  one  side,  and  three  learned  witnesses  upon  the  other), 
in  coming  to  a  satisfactory  conclusion  ;  treating  that  foreign, 

(>)  2  Str.,  1178.  O  In  the  Q.  B.,  at  Montreal,  March, 
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or  rather  colonial  law,  as  matter  of  fact,  to  be  proved  by 
evidence.  That  being  so,  he  thought  the  balance  was  tnrned 
by  the  reference  found  in  the  evidence  to  the  case  of  Cassils 
V.  Oravf€Td{'),  decided  by  the  Court  of  Queen^s  Bench  in 
Canada ;  in  which  (althoagh  the  point  which  arises  in  this 
case  was  not  really  the  ground  of  the  decision)  dicta  of  the 
judges  were  found  tending,  if  correct,  to  establish  this  prop- 
osition, that  under  other  articles  of  the  Canadian  Code  (not 
being  those  contained  in  the  factors*  clauses),  ^there  [669 
was  a  power  for  a  person  having  possession  of  goods,  in  the 
circumstances  in  which  Mr.  Bonnell  had  possession  of  the 
leather  in  this  case,  to  pledge  such  goods,  in  a  commercial 
transaction,  to  a  body  such  as  the  appellant  bank. 

My  Lords,  I  must  own  that  upon  looking  at  that  decision, 
or  rather  at  those  opinions,  given  by  the  learned  judges  in 
the  case  of  Cassils  v.  Cravtfcrd  Q,  I  cannot  discover  in 
them,  or  in  the  articles  of  the  Canadian  Code  to  which  they 
refer,  any  sufficient  ground  for  the  conclusion  arrived  at  by 
Mr.  Justice  Lindley.  They  seem  to  me  to  have  been  opin- 
ions, unnecessary  for  the  purpose  of  the  judgment  then  de- 
livered, not  supported  by  any  sound  reason  or  satisfactory 
authority,  and  not  justified  by  the  articles  of  the  Code  to 
which  reference  was  made.  The  particular  case  was  this : 
The  clerk  of  a  merchant  had  stolen  some  of  his  master^s 
goods,  and  had  pledged  them  to  a  person  who  was  in  that 
case  the  plaintiff.  In  some  way  they  got  out  of  his  posses- 
sion, and  he  brought  an  action  for  them  ;  and  by  three  to 
one  the  court  determined  that  the  thief  did  not,  under  any 
of  the  articles  of  the  Canadian  Code,  give  a  good  title  to  the 
pledgee.  But  in  the  course  of  those  judgments,  two  of  the 
learned  judges  (Mr.  Justice  Tessier  and  Chief  Justice  Do- 
rion)  expressed  opinions  to  the  effect,  that  under  certain 
very  general  words  in  Article  2268  of  the  Canadian  Code  a 
person  taking  a  pledge,  from  someone  dealing  commercially 
with  another  man's  goods  without  his  authority,  and  with- 
Qut  being  in  any  sense  his  agent,  might  obtain  a  good  title 
as  pledgee.  The  other  two  judges  laid  down  broadly  the 
principle,  that  whatever  was  true  of  sale  under  the  articles 
of  the  Code  relative  to  that  subject,  ought  to  be  extended 
also  to  pledge ;  that  pledge  was  implied  in  sale ;  that  the 
reason  in  the  one  case  was  the  same  as  in  the  other. 

It  appears  to  me,  my  Lords,  that  the  general  doctrine  to 
which  I  have  last  referred,  and  which  seems  to  be  inde- 
pendent of  anything  in  the  terms  of  Article  2268  or  any 
other  express  article  of  the  Code,  is  altogether  untenable.    If 

(0  In  the  Q.  B.  at  MoDtreal,  March,  IS'lre. 
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The  respondents  desire  and  assert  their  right  to  have  a 
sale  of  the  property  and  distribution  of  the  proceeds  amongst 
the  parties  interested,  in  terms  of  sect.  3  of  the  Partition 
Act,  1868 ;  and  in  the  event  of  their  failing  to  obtain  that 
remedy,  they  insist  upon  their  common  law  right  to  have 
the  property  divided. 

661]  *The  appellants  hardly  dispute  that  the  circum- 
stances of  the  case  are  such  as  fairly  to  bring  it  within  the 
provisions  of  sect.  3 ;  and  I  understood  them  to  concede 
m  argument  that  had  that  clause  been  the  sole  enactment  of 
the  statute,  it  would  have  been  proper  for  the  court  to  direct 
a  sale.  They  contend,  however,  that,  under  sect.  6,  the 
court  possesses  the  power — which  it  ought  to  exercise — of 
directing  that  there  snail  be  no  sale,  in  respect  of  their  wil- 
lingness to  give  an  undertaking  to  purchase  the  respondents' 
shares  at  a  valuation. 

The  whole  contention  of  the  appellants  hangs  upon  the 
proposition  that  sect.  6  gives  the  court  a  discretionary  power, 
in  cases  falling  within  the  scope  of  sect.  3,  to  refuse  decree 
of  sale,  and  in  lieu  thereof  to  order  the  party  desiring  sale, 
to  sell  his  share  at  a  valuation,  to  one  or  more  of  the  other 
parties  interested,  provided  he  or  they  give  an  undertaking 
to  purchase.  It  therefore  becomes  necessary  to  consider 
how  far  that  proposition  is  well  founded. 

Before  the  passing  of  the  Partition  Act  the  respondents 
would  have  had  an  absolute  right  to  a  decree  of  partition  ; 
and  it  appears  to  me  that  the  leading  purpose  of  the  act,  as 
disclosed  in  sects.  3,  4  and  6,  was  to  enable  the  court  to 
substitute,  in  certain  cases,  sale  and  distribution  for  divi- 
sion, which  was  the  only  remedy  previously  competent. 
The  new  remedy  thus  given  is,  in  reality,  another  form  of 
partition,  those  interested  taking  their  individual  shares  in 
money  instead  of  in  specie.  Sect.  3  confers  upon  the  court 
power  to  direct  a  sale  whenever  it  is  satisfied  that  sale  will 
be  more  beneficial  for  the  parties  interested  than  division. 
Sect.  4  is  an  imperative  enactment  to  the  effect  that  if  parties 
interested  to  the  extent  of  one  moiety  or  upwards  request  a 
sale,  the  court  shall  order  a  pale,  "  unless  it  sees  good  rea- 
son to  the  contrary."  This  section  will  obviously  apply  to 
a  large  class  of  cases  in  which  the  court  is  not  satisfied  that 
the  preponderance  of  benefit  is  in  favor  of  a  sale,  and 
which  cannot,  therefore,  be  brought  within  the  provisions  of 
sect.  3. 

Thus  far  the  construction  of  the  act  is  not  attended  with 
much  difficulty,  but  the  language  of  the  6th  section  is  suffi- 
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ciently  ambiguons  to  have  occasioned  a  differeDce  of  judi- 
cial opinion  in  regard  to  its'real  import.  The  point  raised  in 
this  appeal  has  not,  in  my  opinion,  been  previously  decided ; 
but  it  has  been  discussed  and  *made  the  subject  of  [662 
judicial  comment  in  several  cases  arising  under  the  Parti- 
tion Act. 

The  view  taken  by  the  noble  Lord  now  on  the  woolsack 
(Lord  Hatherley),  when  deciding,  as  Lord  Chancellor,  the 
case  of  Pemberton  v.  Barnes  (*)  was,  as  I  read  the  judgment, 
to  the  effect  that  sect.  6  is  in  substance  a  proviso  on  sects.  3 
and  4,  and  that  it  confers  upon  the  court  a  discretionary 
power,  when  it  thinks  that  a  sale  under  either  of  these  two 
sections  would  be  hard  upon  parties  who  are  anxious  to 
avoid  a  sale,  to  give  them  liberty  to  buy  the  shares  of  the 
parties  requesting  a  sale. 

A  contrary  opinion  was  expressed  by  the  Lords  Justices 
James  and  Mellish  in  the  subsequent  case  of  Williams  v. 
Games  ('),  and  by  the  Master  of  the  Bolls  (Sir  George  Jessel) 
in  the  still  later  case  of  DrinJcwater  v.  Ratcliffe  (").  These 
learned  judges  adopt  the  view  that  sect.  6  is  ^  independent 
clause  giving  an  entirely  new  power  to  any  party  who  is  pre- 
pared to  sell  his  own  interest,  to  insist  for  and  obtain  a  de- 
cree of  sale  unless  some  one  is  willing  to  buy  his  share,  but 
not  giving  power  to  the  court  to  compel  any  party  interested 
to  sell  his  share  at  a  valuation. 

In  the  present  case  the  Vice- Chancellor  (Malins),  following 
the  authority  of  the  noble  Lord  now  on  the  woolsack  (Lord 
Hatherley),  decided  in  favor  of  the  appellants'  contention. 
But  in  the  Court  of  Appeal,  the  Master  of  the  Eolls,  with 
the  concurrence  of  Lords  Justices  James  and  Bramwell,  ad- 
hered to  the  views  which  he  expressed  in  DrinJcwater  v. 
Raicliffe  (*),  and  accordingly  the  court  made  an  order  for 
the  sale  of  the  property,  with  leave  to  any  of  the  parties  in- 
terested, not  having  the  conduct  of  the  sale,  to  bid  and  be- 
come purchasers  as  provided  for  in  sect.  6  of  the  act. 

The  question  raised  in  this  appeal  has  all  along  appeared 
to  me  to  be  one  of  great  nicety  ;  but  having  now  fully  con- 
sidered it,  I  have  come  to  the  conclusion  that  the  construc- 
tion of  sect.  5  indicated  in  the  cases  of  Williams  v.  Oames  (') 
and  DrinJcwater  v.  Ratcliffe  (*)  is  the  correct  one.  In  form- 
ing that  opinion  I  have  been  mainly  influenced  by  these 
considerations : — first,  sect.  5  is,  in  form,  not  a  proviso,  but 
an  independent  enactment,  and  must  be  so  construed,  unless 

0)  Law  Rep.,  6  Oh.  Ap..  685.  (»)  Law  Rep.,  10  Ch.  Ap.,  204. 
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found.  It  is  all  about  sale.  "The  sale  is  valid  if  it  be  a 
commercial  matter."  That  has  no  reference  at  all  to  pledg- 
ing, and  none  of  these  things  is  referred  to  under  the  title 
*' pledge,"  which,  as  I  have  said,  is  a  separate  title. 

In  connection  with  this  I  take  the  other  article,  on  which 
the  chief  stress  seems  to  have  been  laid  in  this  portion  of  the 
argument:  Article  2268,  under  the  head  of  " irrescriptlon/* 
That  article  provides  that  prescription  shall  take  place,  after 
three  years  corporeal  possession  as  proprietor;  and  then  it 
excepts  from  the  necessity  of  proving  prescription,  cases  in 
which  the  law  gives  a  title  without  it.  That  is  the  whole 
effect  of  the  words  upon  which  so  much  stress  has  been  laid. 
*'Thi8  prescription  is  not,  however,  necessary  to  prevent  a 
thing  from  being  reclaimed  by  the  original  owner,  if  it  has 
been  bought  in  good  faith  in  a  fair,  or  market,  or  at  a  pub- 
lic sale,  or  from  a  trader  dealing  in  similar  articles"  (which 
your  Lordships  will  observe  are  the  words  of  Article  1489). 
Then  it  goes  on  in  words  which  appear  to  be  new,  and  which 
(though  I  do  not  think  that  very  material)  were  not  part  of 
the  original  draft  of  the  Code  ;  "nor  in  commercial  matters 
generally,"  saving  an  exception  contained  in  the  next  para- 
graph. 

These  words,  "nor  in  commercial  matters  generally,"  ap- 
pear to  me,  my  Lords,  to  have  been  added  in  order  to 
mention  in  this  place  the  subject  of  Article  1488  in  connec- 
tion with  the  subject  of  Article  1489 :  whatever  Article  1488 
may  mean,  that,  also,  my  Lords,  I  apprehend  these  inter- 
jected words  mean ;  that,  and  nothing  else.  And  whatever 
else  is  clear  about  Article  1488,  this  at  all  events  is  so,  that 
it  relates  only  to  a  sale,  and  does  not  relate  to  a  pledge. 

I   do  not  think   that,  under   these  circumstances,   it  is 

necessary  to  endeavor  to  determine  what  the  apparently 

wide  words,  "if  it  be  a  commercial  matter,"  may  or  may 

fiot  comprehend.     My  impression  is,  that  those  words  do 

^ot  mean  to  sweep  in  all  sales,  in  all  kinds  of  commercial 

dealings,  without  limit,  which  probably  would  have  made 

^  ^Unnecessary  to  provide  for  many  things  which  are  specially 

P^'ovided  for  elsewhere  in  the  Code— but  that  they  only  mean 

yjiph  sales  as,  either  in  the  ordinary  course  of  commercial 

iJi^^S]     *bu8ines8,  according  to  the  law-merchant,  or  under 

t|^  ^  J^  special  provisions  of  the  Code  as  to  commercial  transac- 

^/^tis  (such  as  the  factors'  clauses),  would  give  a  good  title, 

^^gainst  the  true  owner,  to  a  bona  fide  purchaser. 
^^  'l^'or  these  reasons  it  appears  tome  that  the  arguments, 
Y    Mich   are  independent  of  the  factors'  clauses,  wholly  fail, 
may  add    that  the  argument  founded  upon  the  article 
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aboat  prescription,  labors  under  this  additional  infirmity, 
tbat  it  transforms  into  a  positive  enactment  of  the  most  wide, 
vague,  sweeping,  and  general  character,  that  which  is  no  en- 
actment at  all,  but  merely  a  statement  that  prescription  is 
not  to  be  necessary  in  certain  classes  of  cases  m  which  there 
may  be  a  title  without  it.  But  under  what  circumstances 
there  shall  be  a  title  without  it,  that  article  manifestly  does 
not  determine.  You  must  go  elsewhere  to  answer  that 
question. 

I  have  said  so  much  with  regard  to  these  matters  because 
I  think,  that  when  they  are  disposed  of,  the  whole  case  is 
disposed  of.  It  was  so,  not  only  in  the  opinion  of  the 
learned  judges  in  the  Court  of  Appeal,  but  in  the  opinion 
of  Mr.  Justice  Lindley  also.  When  the  question  is  reduced 
to  one  upon  what  have  been  called  the  factors'  clauses,  it  is 
manifest  that  their  operation  under  the  Canadian  Code,  in 
such  a  case  as  this,  is  the  same  as  the  operation  of  the 
Factors'  Acts  in  England  in  a  similar  case.  They  are  taken 
almost  entirely  from  the  English  Factors'  Acts.  If  you  look 
at  the  French  translation  you  will  find  that  the  word  "/ac- 
fot^r,"  which  is  used  throughout  where  you  have  '* agent" 
in  the  English,  is  expressly  defined  to  be  "an  agent  for  buy- 
ing and  selling."  Independently  of  that,  it  seems  to  me 
tbat  the  general  scheme  of  these  articles  would  lead  to  the 
same  conclusion.  One  thing  is  quite  clear,  and  that  is, 
that  an  '/agent  intrusted"  means,  not  somebody  else's 
agent,  but  the  agent  of  the  particular  principal  intrusted 
by  him  as  such  agent.  In  this  particular  case  there  was  no 
such  agent  intrusted.  It  is  not  alleged  that  there  was  an 
*' agent  intrusted"  with  regard  to  the  principal  business, 
out  of  which  the  whole  transaction  arose,  namely,  the  tan- 
ning of  the  leather.  That  comes  under  quite  a  different 
head — the  head  of  *' Lease  and  Hire"  which  precedes  this 
head  of  "  Mandate"  in  the  Canadian  Code. 

*It  is  admitted  that,  as  long  as  the  tanning  opera-  [674 
tion  was  going  on,  there  was  no  agency  at  all  within  the  mean- 
ing of  these  factors'  clauses.  But  it  is  contended,  that  because 
the  tanner,  who  had  a  lien  on  the  goods  for  his  labor,  also 
undertook  to  procure  freights  and  send  the  leather  home, 
which  he  did,  taking  for  his  own  security  bills  of  lading 
made  out  in  his  name,  which  he  sent  to  his  agents  in  Liver- 
pool, this  made  him,  in  that  stage  of  the  transaction,  after 
the  tanning  was  done,  and  when  he  was  sending  the  goods 
home  under  his  contract  to  the  owner  in  England,  an  agent 
within  the  meaning  of  these  factors'  clauses.  My  Lords,  it 
appears  to  me  that  such  a  view  of  the  word  '* agent"  would 
34  Eng.  Rep.  4 
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be  directly  at  variance  with  the  authorities,  which,  as  far  as 
I  can  see,  are  for  this  purj)03e  quite  as  applicable  upon  the 
construction  of  the  words  in  the  Canadian  Code  as  upon  the 
construction  of  the  corresponding  words  in  the  English  acts. 
The  authorities  are  thus  summed  up  by  Mr.  Justice  Willes 
in  the  case  of  Heyman  v.  Flewker  (*).  He  says,  after  refer- 
ring to  certain  cases,  "All  that  these  cases  decide  applicable 
to  the  present  purpose  may  be  stated  thus :  that  the  term 
*  agent'  does  not  include  a  mere  servant  or  care-taker,  or 
one  who  has  possession  of  goods  for  carriage,  safe  custody, 
or  otherwise,  as  an  independent  contracting  party,  but  only 
persons  whose  employment  corresponds  to  that  of  some 
known  kind  of  commercial  agent  like  that  class  (factors) 
from  which  the  act  has  taken  its  name.'' 

I  apprehend  that,  although  perhaps  the  words,  "posses- 
sion for  carriage,  safe  custody,  or  otherwise,  as  an  indepen- 
dent contracting  party,"  may  not  exactly  describe  the 
position  of  one,  who,  having  been  employed  to  do  work 
upon  goods,  has  also  undertaken  <o  find  freights  and  send 
them  home  to  the  owner  when  the  work  is  done ;  yet,  in 
substance,  the  principle  expressed  in  those  words  does  ap- 
ply to  such  an  employment ;  and  that  a  person  who  under- 
takes an  agency  or  that  kind  is  no  more  brought  within  the 
act  than  any^  of  the  persons  whom  Mr.  Justice  Willes  men- 
tions. He  IS  not  a  person  "  whose  employment  corresponds 
to  that  of  some  known  kind  of  commercial  agent,  like  that 
class  (factors)  from  which  the  act  has  taken  its  name." 

But  perhaps,  my  Lords,  it  is  unnecessary  to  refer  to  any 
675]  *authorities  for  that  principle,  when  we  find  that  in 
this  Canadian  Code  the  French  translation  uses  throughout 
the  word  ^^facteur^^  where  that  word  ''agent"  is  used  in 
the  English,  and  expressly  defines  the  word  ^^facteur^^  in 
a  manner  which  corresponds  with  Mr.  Justice  Willes'  words. 

I  do  not  propose  to  dwell  longer  upon  the  case.  The 
Bankers  Act  seems  to  me  to  carry  it  no  farther.  It  is 
true  it  refers  to  the  Consolidated  Statutes  and  not  to  the 
Code ;  but  the  Code  is,  on  this  point,  only  a  repetition  of 
the  Consolidated  Statutes,  and  is  a  legislative  declaration 
of  the  true  meaning  of  those  former  statutes  which  are  in- 
corporated in  it.  On  the  whole,  the  conclusion  which  I  ar- 
rive at  is,  that  the  judgment  under  appeal  is  right.  I 
therefore  move  your  Lordships  that  it  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  am  of  the  same  opin- 
ion.    I  have  listened  with  great  interest  to  the  argument 
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which  has  been  oflFered  to  us  on  the  part  of  both  the  learned 
counsel  who  appeared  in  support  of  this  appeal.  It  was  a 
very  elaborate  and  carefully  considered  argument,  and  it 
brought  forward,  I  apprehend,  every  point  which  could  be 
of  any  value  in  bringing  the  House  to  a  conclusion  in  favor 
of  the  appellants,  ^ut  the  difficulties  of  the  appellants' 
case  were  insuperable.  The  argument  could  not  succeed 
unless  an  extension  could  be  given  to  the  Code  before  us, 
which  would  have  brought  in  a  remedy  in  respect  of  this 
particular  matter  as  regarded  dealings  with  a  factor,  which 
remedy  is  not  to  be  found  in  the  provisions  of  the  Code, 
because,  as  has  been  well  observed  by  my  noble  and  learned 
friend  who  preceded  me,  there  is  apparently  a  distinction 
carefully  kept  up  in  the  Code  between  the  case  of  sale,  and 
the  case  of  pledging,  all  through,  on  the  one  hand ;  and  on 
the  other  hand  as  regards  the  remedies  which  are  extended 
apparently  by  this  act,  in  conformity  with  the  legislation 
which  took  place  in  this  country,  and  which  may  liave  been 
adopted  to  a  certain  extent  by  Canada  from  the  mother 
country ;  that  remedy  does  not  appear  to  have  been  given 
(at  least,  not  to  the  full  extent)  which  has  been  given  by 
some  of  the  English  acts.  The  construction  of  the  clauses 
which  have  been  referred  to  is  for  the  *most  part    [676 

¥laiQ  and  clear,  namely,  Articles  1488  and  1489  and  2268. 
he  last  of  those  articles  refers,  in  one  sense,  to  those  former 
articles,  pointing  out  the  particular  cases  and  referring 
again  to  those  particular  cases  which  have  been  dealt  with 
by  those  previous  clauses.  Sale  and  pledge  are  carefully 
separated ;  a  sale  is  confirmed  in  certain  events  by  those 
clauses,  but  nothing  is  said  about  a  pledge. 

A  great  deal  of  argument  was  brought  to  bear  upon  those 
clauses,  with  respect  particularly  to  one  doubtful  clause, 
which,  in  the  view  I  take  of  the  case,  does  not  seem  after  all 
to  be  that  which  really  determines  the  whole  matter,  namely, 
a  clause  containing  words  to  this  effect:  the  transaction 
when  assailed  is  protected  in  matters  of  commerce,  or  if  the 
person  from  whom  the  purchase  is  made  is  a  trader  dealing 
in  similar  articles  to  the  one  in  question.  One  easily  sees 
the  care  and  precaution  which  have  been  used  in  framing 
the  Code  in  that  particular,  because  one  of  the  strong  indi- 
cia  of  fraud  on  the  part  of  one  person  dealing  with  another, 
would  be  that  the  seller  was  not  a  person  who,  in  the  ordi- 
nary and  natural  course  of  his  business,  sold  the  article 
with  respect  to  which  the  question  arose,  and  as  to  which  it 
would  be  impossible  for  a  person  coming  to  purchase  from 
Lim,  to  make  inquiry,  without  imposing  on  the  purchaser 
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more  trouble  than  he  was  bound  to  take,  for  the  purpose  of 
distinguishing  between  the  articles  he  was  selling  on  his  own 
account,  and  those  which  were  intrusted  to  him.  Therefore, 
in  commercial  matters,  an  exception  is  made  in  this  case. 
They  must  be  such  commercial  matters  as  would  take  place 
between  a  person  so  situated  on  the  one  hand  as  a  pur- 
chaser, and  a  person  so  situated  on  the  other  hand  as  a  sel- 
ler. It  provides  for  transactions  where  the  seller  had  goods 
which  were  partly  his  own  and  partly  belonging  to  other  peo- 
ple, which  he  was  minded  dishonestly  to  dispose  of,  and 
when  the  purchaser  would  approach  him  as  an  undistin- 
guishing  buyer  of  goods  as  to  which  he  would  have  no  reason 
to  suppose  that  the  ownership  was  different  in  the  one  case 
from  what  it  was  in  the  other. 

Now,  my  Lords,  if  one  could  have  seen  anything  in  any 
one  part  of  this  voluminous  Code  which  has  been  produced 
before  us,  which  dealt  in  the  same  manner  with  a  case  of 
pledge,  of  course  that  would  have  been  the  one  import- 
677]  ant  point  to  discover  in  the  *whole  Code;  but,  from 
first  to  last,  after  the  case  had  been  opened  so  that  one  was 
able  to  obtain  a  conception  of  what  tne  precise  point  of  it 
was,  the  great  difficulty  of  it  appeared  to  me  to  be  to  deal 
with  this  in  any  way  as  cases  of  sale  are  dealt  with,  when 
the  Code  from  beginning  to  end  seems  carefully  to  separate 
these  two  things  and  to  deal  with  them  in  a  different  fashion. 
That,  my  Lords,  is  really  the  short  point  to  which  the  whole 
case  is  reduced.  In  trying  to  overcome  the  difficulties  which 
present  themselves,  Mr.  vaughan  Williams  has  been  com- 
pelled to  proceed  into  an  analysis,  but  in  the  total  result 
there  has  not  been  found  any  clause,  as  it  appears  to  me,  in 
which  protection  is  thrown  around  a  pledge  obtained  under 
the  circumstances  under  which  this  pledge  was  given  in  the 
transaction  we  have  before  us.  I  concur  in  the  judgment 
now  proposed. 

Lord  jBlackburn  :    My  Lords,  I  am  of  the  same  opinion. 

If  this  had  been  an  English  case,  I  mean  a  case  to  be 
governed  entirely  by  English  law,  I  should  have  thought  it 
necessary  to  say  no  more  than  that  it  is  decided  by  the  case 
of  Cole  V.  The  North  Western  Bank  ('),  which  I  have  not 
the  slightest  reason  to  suppose  to  be  impeachable  in  any 
way  whatever.  But  in  point  of  fact  it  is  not  to  be  decided 
according  to  English  law,  because  the  pledge  upon  which 
the  defendants  claim  was  made  in  Canada  in  respect  of 
goods  then  in  Canada.     I  take  it  therefore  that  there  is  no 
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doubt  that  the  validity  of  the  pledge  depends  upon  the 
Canadian  law,  and  we  have  to  see  what  the  Canadian  law  is. 
First  of  all,  my  Lords,  I  may  observe  that  I  quite  assent  to 
what  has  been  said,  and  for  which  the  passage  in  BelPs 
Principles  (*)  was  cited,  that  the  rule  not  merely  of  English 
common  law,  but  I  take  it  of  Roman  civil  law,  and  I  ap- 

J)rehend  of  all  the  old  laws  of  Europe,  by  which  I  mean  the 
aws  existing  before  the  Code  Napoleon,  that  do  man  could 
confer  a  greater  title  than  he  himself  had,  has  been  found 
in  modern  practice  to  be  inconvenient  to  its  full  extent  in 
commercial  transactions,  especially  since  *the  prac-  [678 
tice  of  advancing  money  upon  the  security  of  goods  and 
merchandise  came  to  be  so  important  as  it  is ;  and  I  quite 
agree  that  there  have  therefore  been  modifications  of  that 
principle  introduced  into  the  law  of  this  country  and  into 
the  law  of  Canada,  and  I  dare  say  into  the  laws  of  other 
countries. 

Those  modifications  were  introduced  in  England  and  in 
Scotland  too  by  the  Factors  Acts,  which  define  and  regulate, 
and  show  to  what  extent  the  modifications  are  given  ;  they 
at  once  modify  the  law  and  show  how  far  it  is  to  be  modi- 
fied. It  is  sufficient  to  say,  briefiy,  that  the  decision  in 
Cole  V.  The  North  Western  Bank  (")  comes  to  this :  that  an 
agent  who  can  pledge  or  sell  must  be  an  agent  of  that  class 
which,  like  factors  (taking  almost  the  words  of  Mr.  Justice 
Willes  in  the  case  which  has  already  been  referred  to  of 
Heyraan  v.  Flewker  (*) )  have  a  business,  which,  when  carried 
to  its  legitimate  result,  would  probably  end  in  selling  or  in 
receiving  payment  for  goods.  That  would  be  a  kind  of 
class ;  factors  and  agents,  in  the  class  of  factors.  If  such  a 
person  is  "intrusted"  and  is  intrusted  in  that  capacity, 
then,  in  the  absence  of  bad  faith  on  the  part  of  the  pledgee, 
the  pledge  is  good.  If  it  is  not,  you  must  fallback  on  some 
other  principle  to  make  it  good  in  law. 

Now,  how  is  it  in  Canada  ?    In  the  first  place,  before  I  go 
farther,  I  will  observe  that  there  is  not  in  all  the  mass  of 
evidence  which  has  been  put  together  here,  a  suggestion 
that  the  old  law  of  France  contained  any  such  provision  as 
that  all  sales  in  matters  of  commerce  were  to  be  good  whether 
the  man  had  authority  to  make  them  or  not.     It  did  contain 
this  provision,  that  the  rule  which  says  that  you  could  not 
confer  a  better  title  than  your  own,  was  subject  to  these  ex- 
ceptions; if  it  was  a  sale  in  public  market — market  ouverty^ 
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or  if  the  article  was  purchased  at  a  public  sale,  or  if  it  was 

1)urchased,  according  to  what  I  understaad  the  old  French 
aw  to  have  been,  in  a  shop,  if  it  was  purchased  from  a 
marchand^  that  is  to  say,  not  a  merchant  in  our  sense,  but 
a  shopkeeper  dealing  in  articles  of  that  sort.  That  is  an  ex- 
tension of  the  law  of  market  ouvert^  but  I  may  observe  not 
an  extension  going  much  beyond  (not  the  ordinary  English 
679]  common  law  but)  *the  custom  of  London,  according 
to  which  every  shop  in  London  is  a  market  ounert^  and 
therefore  so  far  as  the  city  of  London  goes,  that  which  I 
understand  to  have  been  the  old  French  law  would  not  be 
more  extensive  than  our  English  law. 

But  the  Code  here  has  altered  that,  and  the  Code  here 
when  introducing  that  exception  makes  it  not  merely,  ia 
public  market,  at  a  public  sale,  or  from  a  shopkeeper,  but 
It  specially  says  from  a  *^  trader,"  it  changes  the  word 
marchana  into  commerqanl.  I  have  no  doubt  whatever 
that  the  effect  is  that  in  Canada,  by  the  Code,  they  have  ex- 
tended the  principle  into  saying  that  a  purchase  from  a 
merchant,  in  our  modern  sense,  dealing  with  these  articles 
may  be  good  enough.  But  that  is  but  a  part  of  the  princi- 
ple of  market  outerL  Now  this  case  cannot  be  brought  ia 
any  sense  whatever  within  the  word  ^^  purchase." 

Now,  my  Lords,  we  have  to  see  what  is  the  effect  of  the 
change  in  the  Canadian  law  brought  about  by  the  Factors 
Acts.  Those  acts  were  embodied  in  the  Canadian  law,  or 
rather  were  transferred  to  Canada  almost  in  their  terms,  and 
quite  in  their  meaning.  The  Canadian  lawyers  who  gave 
evidence  in  this  case  tell  us,  and  I  should  bave  expected 
that  it  would  be  so  even  if  I  had  not  been  told  so  by  them, 
that  in  construing  the  effect  of  the  Canadian  law  when  taken 
from  the  English,  they  look  to  English  decisions,  and  say  the 
English  law  is  to  be  understood,  and  is  meant  by  these  acta 
to  be  carried  over,  bodUy,  to  Canada,  and  consequently  Cole 
V.  North  Western  Bank  (')  is  a  good  authority  in  Canada 
npon  the  construction  of  the  Canadian  acts.  I  should  cer- 
tainly have  expected  it  to  be  sa  and  they  say  it  is  so. 

But  then  the  argument  which  is  here  used  is  that  there  are 
some  things  in  the  Canadian  Code  which  give  a  different 
effect  to  it,  and  one  must  see  what  they  art^.  First  of  all, 
there  is  the  section  which  has  been  rvpeatedly  mentioned, 
sect-  226S,  which  begins  by  saying  that  where  you  have  got 
actual  possession,  three  years  shall  give  vou  a  prescription. 
Now  that  section  might  very  well  have'stopped  there,  but 
they  thought  it  as  weU  to  go  on  and  say  what  I  should  have 
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thought  would  have  been  implied,  namely,  prescription  is 
not  necessary  to  give  a  man  a  title  when  the  circamstances 
under  which  he  has  acquired  possession  are  such  as  to  give 
*him  a  title  without.  If  he  nas  a  title  at  once,  he  [680 
need  not  wait  for  three  years.  And  then  they  did  refer  to 
the  old  French  law  with  the  alteration  which  has  been  before 
pointed  out.  ''This  prescription  is  not,  however,  necessary 
to  prevent  reclaimer,  if  the  thing  h^d  been  bought  in  good 
faith  in  a  fair  or  market,  or  at  a  public  sale,  or  from  a  trader 
trading  in  similar  articles."  I  must  observe  that,  as  I  said 
before,  a  "trader"  is  here  put  in,  that  is  to  say,  a  ^^ com- 
mergant^^  instead  of  a  ^^ Tnarchand  :^^  and,  if  I  am  right  in 
my  notion  of  what  the  old  French  law  meant,  it  does  con- 
siderably extend  it.  "Nor  in  commercial  matters  gener- 
ally." What  does  that  mean  1  I  take  it  that  it  means  that 
where,  according  to  the  commercial  law,  either  as  it  existed 
in  Canada  before,  or  as  it  has  been  made  by  the  Civil  Code, 
and  the  subsequent  enactments  which  have  been  brought  in, 
a  title  has  been  acquired,  you  do  not  need  to  wait  for  three 
years.  What  occurs  to  one  upon  that  at  the  first  blush  of 
the  matter  is,  that  where  it  is  a  negotiable  security,  such  as 
a  promissory  note  or  a  bill  of  exchange,  or  the  like,  vou 
certainly  do  not  need  prescription  to  give  you  a  right  to  that, 
and  there  would  be  other  cases  which  would  be  included. 
Whatever  is  included  within  the  Factors'  Acts  I  think  would 
be  "commercial  matters,"  and  would  come  in;  and  what- 
ever has  been  sold  or  pledged  in  such  a  way  that  the  sale  or 
pledge  would  be  good  under  the  Factors'  Acts,  is  understood 
m  Canada  to  be  brought  in  there.  In  these  cases  you  do 
not  want  your  prescription,  because  you  have  your  right  at 
once.  That  is  the  sense  to  be  put  upon  those  words  "nor 
in  commercial  matters  generally."  It  could  not  be  for  a 
moment  contended  that  they  meant  that  wherever  anybody 
had  got  hold  of,  had  corporeal  possession  of,  goods  in  a 
commercial  transaction,  he  should  instantly  have  as  good 
title  to  them  as  if  he  had  kept  them  for  three  years.  That 
would  be  quite  an  impossibility.  The  law  could  not  have 
meant  that.  I  think  it  may  be  limited  in  the  way  I  have 
explained. 

Now  let  us  turn  back  to  the  other  clause  which  has  been 
80  much  relied  on  with  regard  to  sale.  The  general  rule  as 
laid  down  is  perfectly  right,  "  that  the  sale  of  a  thing  which 
does  not  belong  to  the  seller  is  null,  subject  to  the  exceptions 
declared  in  the  three  next  following  articles."  Off  these 
three  following  articles  we  have  nothing  to  do  with  the  third. 
The  second  *article,  No.  1489,  is  that  upon  which  I    [681 
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have  already  dwelt — it  contains  the  exception  of  an  article 
"  bought  in  good  faith  in  a  fair  or  market,  or  at  a  public 
sale,  or  from  a  trader  dealing  in  similar  articles/'  in  which 
case,  even  though  it  be  stolen,  it  cannot  be  reclaimed  with- 
out tendering  the  price  which  was  actually  paid.  But  then 
Article  1488,  which  is  the  section  upon  which  reliance  is 
mostly  placed,  is  this,  "  The  sale  is  valid  if  it  be  a  commer- 
cial matter.''  •  That,  to  my  mind,  does  plainly  mean  to  say 
that  a  sale  is  valid  if  it  bne  a  '^commercial  matter,"  and  the 
transaction  is  such  that  the  sale  is  according  to  the  law* mer- 
chant or  according  to  the  other  provisions  of  this  Code,  or 
probably  according  to  the  general  French  law  existing  in 
Canada  at  the  time.  If  it  would  be  good  according  to  that 
law,  then  it  shall  be  valid.  Still  it  does  not  say  the  con- 
trary. I  have  already  said,  and  this  is  the  principal  reason 
why  I  call  attention  to  it,  that  there  is  no  ground  given  in 
the  course  of  this  case,  that  I  can  see,  for  supposing  that  in 
the  Canadian  law,  antecedent  to  the  introduction  of  this 
Civil  Code,  there  was  any  law  which  would  have  made  a  sale 
under  circumstances  like  the  present,  that  is  to  say,  a  sale 
by  a  tanner  who  had  got  possession  of  his  customer's  leather, 
and  was  requested  by  that  customer  to  send  home  the  goods 
he  had  been  tanning  by  sea  to  him.  There  was  no  law  in 
Canada  that  would  have  made  that  good  in  the  way  even  of 
a  sale,  and  still  less  of  a  pledge. 

Then  I  think,  in  order  to  put  sense  upon  that  article,  we 
are  driven  to  look  at  other  parts  of  the  Code  and  see  what 
light  they  throw  upon  it.  iNow,  in  the  chapter  upon  Man- 
date, chapter  5,  "of  brokers,  factors,  and  other  commer- 
cial agents,"  we  have  cases  which  make  very  good  sense 
of  this.  Article  1739  commences  by  saying  that  "any  one 
may  safely  purchase  from  an  agent  who  is  intrusted  with 
the  possession  of  goods,"  and  an  agent  intrusted  with  goods 
may  pledge  them.  Then  it  says  that  an  agent  intrusted 
with  goods  has  power  to  do  a  variety  of  things,  and  there 
are  several  similar  provisions  all  worded  "an  agent  intrusted 
with  the  possession  of  goods;"  and  pointing  to  sale  and 
pledge,  which  would  be  in  this  matter  (which  would  be  a 
commercial  matter)  made  valid  in  the  eye  of  the  law.  That 
seems  to  me  completely  to  satisfy  the  meaning  of  Article 
1488. 

Now,  my  Lords,  there  remains  only  a  word  or  two  to  be 
682]  said  *upon  the  rest  of  the  case.  The  judgment  in 
the  Canadian  case  of  Cassils  v.  Crawford  {^\  which  was  so 
much  relied  upon,  has  not  the  same  effect  as  a  decision  here. 

(>)  In  the  Q.  B.  at  Montreal,  March,  1876. 
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Decisions  of  the  coarts  in  Canada  have  not  the  same  effect 
as  we  are  in  the  habit  of  giving  to  decisions  in  our  courts 
here.  It  is  explained  in  the  course  of  the  evidence  that  a 
judgment  in  Canada  is  a  matter  which  the  courts  afterwards 
may  consider  as  much  as  they  like,  but  it  has  no  binding 
authority  at  all.  And  when  I  look  at  the  reasons  given  for 
the  judgment  in  Cassils  v.  Crawford  I  cannot  agree  with 
them  in  the  least.  It  appears  to  me  that  some  of  tliose 
judges  irrelevantly  (for  it  was  not  the  point  before  them) 
assuming — which  I  have  already  pointed  out  is  not  my 
opinion — that  this  would  be  a  good  sale  because  it  would 
be  a  matter  of  commerce,  they  say  it  follows  necessarily 
that  a  pledge  would  be  so  too,  for  pledges  must  be  so, 
wherever  sales  would  be  so.  The  first  of  the  judges,  who 
seems  to  be  the  only  one  whose  decision  was  overruled,  has 
very  fairly  and  well  stated  the  objection  to  that ;  he  said 
that  a  purchase  from  a  trader  might  very  well  be  held  to  be 

food  inasmuch  as  it  is  fairly  and  openly  done,  yet  a  pledge 
y  a  trader  was  a  matter  in  which  there  was  not  the  same 
degree  of  openness  according  to  practice,  and  which  was  not 
so  much  considered.  He  states  that  as  a  very  powerful  argu- 
ment against  him,  but  he  does  not  answer  the  reasoning  but 
overrules  it.  That  being  so,  I  certainly  pressed  Mr.  Vaughan 
Williams  several  times  for  an  answer  to  that  reasoning,  and 
he  was  obliged  at  last  to  own  that  he  could  not  supply  any. 
I  do  not  blame  him  at  all — there  is  none  to  supply — the  ar- 

fument  was  unanswerable.     There  was  no  right  to  require 
[r.  Vaughan  Williams  to  do  that.     I  do  not  think  anything 
in  the  slightest  degree  could  be  said  upon  that  point. 

As  to  the  other  suggestions  which  follow  from  it,  taking 
the  Canadian  law  of  factors  to  be  the  same  as  our  own,  to  sug- 
gest that  a  man  who  shipped  goods,  as  Bonnell  did  here, 
could  in  any  sense  be  said  to  be  an  agent  for  the  sale  of  the 

foods,  seems  to  me  impossible ;  and  I  could  not  compre- 
end  or  see  any  ground  lor  the  other  suggestions  which  were 
made.  Consequently,  I  perfectly  agree  in  the  conclusion 
which  has  been  come  to  by  the  noble  and  learned  Lord  on 
the  woolsack  and  the  noble  and  learned  Lord  Qpposite.  , 

*LoRD  Watson  :  My  Lords,  I  have  no  hesitation  [683 
whatever  in  agreeing  with  your  Lordships  upon  all  the 
points  of  this  case  which  have  been  so  largely  discussed  at 
the  bar.  It  does  not  appear  to  me  that  with  reference  to 
the  terms  of  the  Canadian  Code,  or  of  those  laws  which  intro- 
duce the  Factors  Acts  into  Canada,  there  can,  upon  the 
construction  of  th#^m  taken  by  themselves,  be  any  doubt 
whatever  that  Mr.  Bonnell  was  not  an  agent  of  the  plaintiffs 
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(the  respondents)  in  this  case  within  the  meaning  of  the 
Code  and  of  those  statutes.  I  quite  agree  in  the  observation 
which  has  been  made  by  your  Lordships,  that  the  decisions 
of  the  English  courts  may  be  fairly  looKed  to  as  authorities 
in  construing  those  enactments,  and,  when  thus  regarded,  I 
think  they  leave  no  doubt  whatever  upon  the  point,  if  indeed 
a  doubt  would  have  existed  apart  from  them. 

But  a  great  deal  has  been  made  of  a  general  clause  of  the 
nature  of  an  exception  introduced  into  the  2268th  article  of 
the  Code.  My  Lords,  it  is  a  somewhat  singular  circumstance 
that  in  the  evidence  of  those  gentlemen  learned  in  the  law 
of  Canada,  who  were  examined  as  experts,  there  is  only  to 
be  found  one  reference  to  this  question,  which  has  been  so 
largelv  argued  here.  All  the  three  experts,  witnesses  on 
behalf  of  the  appellant,  put  his  case  entirely  upon  that  title  8, 
chapter  6  of  the  Code,  which  deals  with  tne  case  of  the 

Sowers  of  brokers,  factors,  and  other  commercial  agents, 
'nly  one  of  them,  Mr.  Kerr,  refers  to  sect.  2268,  and,  as  was 
pointed  out  by  Lord  Justice  Cotton  in  his  opinion  in  the 
court  below,  he  only  refers  to  it  incidentally,  and  does  not 
rely  upon  it  as  a  ground  for  sustaining  the  appellant's  case. 
My  Lords,  I  think  it  quite  out  of  the  question  to  endeavor 
to  put  such  a  construction  upon  that  clause  as  has  been  put 
upon  it  by  two  of  the  judges  of  the  Canadian  Court  of 
Queen's  Bench,  in  the  case  of  Cassils  v.  CrawfordQ),  I  do 
not  think  tho^e  judges  were  unanimous  in  the  view  which 
they  took  of  it,  for  whilst  two  of  their  number,  including 
Chief  Justice  Dorion,  seemed  to  regard  it  as  a  separate  and 
substantive  enactment  upon  the  subjects  of  sale  and  pledge 
(which  are  fully  dealt  with  in  other  parts  of  the  Code)  two 
regard  it  (one  of  them  was  Mr.  Justice  Ramsay)  as  a  defect 
684]  *in  the  formation  of  Article  2268,  and  another,  Mr. 
Justice  Sanborn,  regards  it  as  cumulative  and  reiterative. 
In  that  observation  I  rather  agree  with  the  learned  justice, 
if  he  meant  to  suggest  that  it  referred  back  to  a  previous 
part  of  the  Code,  not  creating  in  itself  an  exception,  but  re- 
ferring to  those  exceptions  which  had  already  been  created. 
My  Lords,  it  seems  to  me  to  be  very  plain  that  there  was 
no  intention  in  introducing  that  sentence  to  create  excep- 
tions, but  merely  to  refer  to  the  fact  that  exceptions  did 
exist.  It  was  not  intended  to  make  a  new  law  of  sale,  or  a 
new  law  of  pledge,  or  to  alter  the  law  already  made.  I 
think  it  was  simply  intended  to  state  that  prescription  was 
not  necessary,  either  in  the  enumerated  cases  or  in  any  other 
case  where  the  possessor  of  a  corporeal  movable  had  already 

(»)  In  the  Q.  B.  at  Montreal,  March,  1876. 
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got  a  good  title  accordiog  to  commercial  law,  leaving  it  to 
the  law  to  determine  whether  that  good  title  existed  or  not. 
But,  my  Lords,  the  grounds  upon  which  I  have  arrived  at 
that  opinion  have  been  so  thoroughly  explained  by  the  noble 
and  learned  Lord  on  the  woolsack,  that  I  merely  indicate 
my  entire  concurrence,  not  only  with  the  result,  but  with  all 
the  observations  which  have  fallen  from  your  Lordships. 

JudgTToent  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords*  Journals,  June  25th,  1880. 

Solicitors  for  appellant :  Ingle^  Cooper  &  Holmes. 
Solicitor  for  respondent :  H.  Montagu. 


See  16  £ng.  Rep.,  405  note ;  19  id., 
243  note  ;  24  id.,  357  note  ;  25  id.,  514 
not« ;  27  Id. .  462  note ;  27  id. ,  726  note  ; 
28  id.,  678  note ;  29  id.,  298  note  ;  29 
id.,  702  note ;  30  id.,  815  note  ;  38  id., 
785  note. 

An  agent  to  sell  cannot  pledge  :  Lor- 
ing  9.  Brodie,  184  Mass.,  453. 

C.  &  Co.,  cotton  brokers,  falsely  rep- 
resented that  tliey  had  orders  from  cer- 
tain manufacturing  companies  to  buj 
cotton,  and  proposed  to  purchase  plain- 
tiffs' cotton,  which  offer  was  accepted, 
and  plaintiffs  sold  100  bales,  as  they 
supposed,  to  said  companies  on  a 
credit.  Bought  and  sold  notes  were 
delivered  as  usual,  and  the  bales  were 
delivered  to  C.  &  Co.,  to  be  shipped  to 
said  companies.  C.  &  Co.  stored  the 
bales,  raised  money  on  warehouse  re- 
ceipt issued  to  P.  &  Co.,  and  afterwards 
absconded.  P.  &  Co.  sold  the  bales  to 
R.  Sl  Co.  .  who  paid  for  them  at  market 
rates  and  stored  them  with  defendant. 

Held,  that  C.  &  Co.  obtained  posses- 
sion by  larceny,  and  that  defendant,  al- 
though an  innocent  purchaser,  obtained 
no  title  as  against  the  true  owner: 
Hentz  tj.  Miller,  18  Weekly  Dig.,  224, 
94  N.  Y.,  64 

A  fraudulent  purchaser  of  real  or 
personal  property  may  deal  with  it  as 
the  owner,  and  whoever  purchases  the 
property  or  takes  a  mortgage  thereon 
from  him  or  under  him  in  good  faith, 
in  reference  thereto,  will  be  protected 
against  the  claim  of  the  defrauded  ven- 
dor :  Simpson  f>.  Del  Hoyo,  94  N.  Y., 
189,  18  N.  Y.  Weelcly  Dig.,  144. 

One  G.,  who  was  a  member  of  the 
board,  defendant  herein,  as  attorney  for 
it,   received   $3,600.84  of  its   money, 


which  he  wrongfully  appropriated  to 
his  own  use  ;  he  subsequently  procured 
from  plaintiff  on  a  forged  mortgage 
$4,129.34,  which  he  deposited  in  a  bank 
to  his  credit,  and  on  the  same  day  drew 
his  check  on  said  bank  to  defendant's 
order  for  the  amount  so  appropriated, 
and  delivered  the  same  to  de fen- 
ant,  who  received  it,  without  notice  or 
knowledge  of  the  fraud  perpetrated 
upon  plaintiff,  and  gave  O.  credit  there- 
for ;  the  check  was  paid  and  the  money 
received  thereon  ns^  by  defendant. 

In  an  action  to  recover  the  amount 
so  received  by  defendant  from  Q.,  held 
that  defendant  having  received  the 
money  in  good  faith  and  in  the  ordinary 
course  of  business,  for  a  valuable  con- 
sideration, was  not  liable. 

The  possession  of  money  vests  the 
title  in  the  holder  as  to  third  per- 
sons dealing  with  him  and  receiving  it 
in  due  course  of  business  and  in  good 
faith,  upon  a  consideration  good  as  be- 
tween the  parties. 

The  doctrine,  that  an  antecedent 
debt  is  not  such  a  consideration  as  will 
cut  off  the  equities  of  third  parties,  in 
respect  to  negotiable  securities  obtained 
by  fraud,  has  no  application  to  money 
so  obtained. 

It  seems,  that  while  money  remained 
on  deposit  in  tlie  bank,  plaintiff  could 
have  compelled  the  bank  to  restore  it, 
but  having*  paid  it  out,  without  notice 
of  any  defect  in  the  title  of  G.,  it 
was  thereafter  protected  :  Stephens  v. 
Board,  etc.,  79  N.  Y.,  183. 

A  mere  bailee  for  hire,  though  in 
possession,  cannot  give  title  to  a  third 
person. 

Where  there  is  a  lease  of  personal 
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property  and  delivery  of  possession  to 
the  lessee,  if  there  are  no  other  consid- 
erations entering  into  the  transfer,  the 
lease  confers  no  such  right  as  will  pro- 
tect bona  fide  purchase  from  the  lessee. 

But  where  the  title  has  been  qitali- 
Jiedly  passed  with  the  possession,  and 
the  lien  of  the  vendor  is  not  reserved 
according  to  the  condition  of  the  stat- 
ute requiring  a  written  instrument  of 
incumbrance  duly  recorded,  the  vendor 
parts  with  the  possession  at  his  peril, 
and  if  an  equity  in  the  property  by  pur- 
chase, concurring  with  the  possession, 
is  found  in  one  who  sells  in  open  mar- 
ket to  a  bona  fide  purchaser,  such  sale 
carries  title. 

M.  obtained  possession  of  a  buggy 
and  harness  by  virtue  of  the  following 

Eaper  :  "  This  is  to  certify,  that  I  have 
ired  of  J.  F.  Bridget  a  buggy  and  har- 
ness for  the  term  of  three  months  from 
date,  for  the  sum  of  $25  per  month, 
together  with  a  cash  payment  of  $50, 
making  in  all  $125.  The  said  John  F. 
Bridget  agreeing,  at  the  end  of  the  time 
above  mention^,  to  give  me  the  privi- 
lege of  purchasing  the  above  named 
buggy  and  harness  by  paying  an  addi- 
tional sum  of  $125.'' 

Held,  that  the  equity  of  the  property 
passed  with  the  possession  to  M.,  and 
that  subsequent  bona  fide  purchaser  in 
open  market  for  full  value  obtained 
title. 

Whether  a  demand  is  necessary  in 
the  case  of  a  mere  detention  under 
claim  of  right  before  replevin  can  be 
maintained,  quaere :  Bridget  tJ.  Cor- 
nish,  1  Mackey's  Rep.,  29. 

H. ,  the  owner  of  chattels,  relying  on 
the  representations  of  R.,  that  he  was 
the  agent  of  L. ,  agreed  to  sell  the  same 
to  L.  on  credit,  and  H. ,  in  the  belief 
that  R.  was  such  agent,  delivered  the 
chattels  to  him,  when  in  fact  he  was 
not  such  agent  nor  had  he  autliority  to 
purchase  for  L.,  as  he  well  knew  : 
Held,  that  the  property  in  the  chattels 
did  not  pass  from  H. ,  and  that  L.  who 
bought  the  chattels  of  R.  and  con- 
verted them  to  his  own  use,  without 
knowledge  of  the  fraud,  was  liable  to 
H.  for  their  value  ;  and  the  fact  that 
R.  at  the  time  the  chattels  were  de- 
livered to  him  paid  H.  part  of  the  price 
agreed  on,  would  make  no  difference 
except  as  to  the  amount  of  recovery 
against  L.  In  this  case  the  seller  never 
intended  to  pass  any  title  to  R,  and  none 


to  L.,  except  on  a  direct  sale  by  H.  to 
L.;  no  title  was  intended  to  l>e  vested  in 
the  fraudulent  purchaser :  Hamet  «. 
Letcher,  37  Ohio  St.  R.,  856,  15  Cent. 
L.  J.,  50. 

1.  In  an  action  for  the  price  of  cer- 
tain goods,  the  vendor,  in  order  to  prove 
shipment  of  the  goods  to  the  vendee, 
offered  in  evidence  a  shipping  receipt 
of  the  articles,  addressed  to  the  vendee, 
which  he  testified  was  filled  out  by  one 
of  the  clerks  in  his  office,  sent  by  a 
drayman  with  the  goods  to  the  shipping 
office,  and  returnea  by  said  drayman 
signed  by  the  agent  of  the  carrier  in 
the  ordinary  course  of  business.  He 
did  not  call  any  other  evidence  as  to 
the  receipt.  Held,  that  it  was  not  sufiB- 
ciently  proved  to  be  admissible  in  evi- 
dence. 

2.  One  J.  W.  S.  called  on  A.  and  se- 
lected certain  goods,  which  he  desired 
to  purchase,  giving  references  to  cer- 
tain parties.  On  inquiry  A.  discov- 
erad  that  the  parties  in  question  did 
not  know  J.  W.  S.  but  did  know  J.  S., 
who  was  a  responsible  party.  J.  W.  S. 
beinff  informed  of  this,  stated  that  J.  S. 
was  his  father,  and  oridered  the  goods 
to  be  charged  and  shipped  to  him.  A. 
accordingly  charged  the  goods  to  J.  S. 
and  shipped  them  to  his  address.  On 
arriving  at  the  station  the  goods  were 
received  by  J.  W.  S.  and  carried  off  by 
him,  he  having  frequently  before  re- 
ceived goods  for  his  father.  An  action 
l>eing  subsequently  brought  by  A. 
against  J.  S.  for  the  price  of  the  goods, 
defendant  testified  that  his  son  J.  W.  S. 
had  no  authority  from  him  to  buy  the 
articles,  and  that  they  never  came  into 
his  possession.  The  court  charged  that 
if  J.  W.  S.  was  in  the  habit  of  receiv- 
ing and  receipting  goods  for  J.  S.  and 
so  received  these  goods,  then  J.  S.  is 
bound  to  pay  for  them,  although  he 
did  not  authorize  the  purchase.  Held, 
that  this  was  error.  The  court  should 
have  instructed  the  jury  that  the  act 
of  J.  W.  S.  in  charging  the  goods  to 
J.  S.  and  having  them  shipped  to  his 
address,  was  a  fraudulent  act,  and  that 
if  the  jury  found  from  the  evidence 
that  the  plaintiff  knew  or  had  reason  to 
believe  that  J.  W.  S.  was  buying  them 
for  himself,  J.  S.  was  not  responsible 
unless  he  actually  received  them  :  Ste- 
phenson «.  Grim,  100  Penn.  St.  R.,  70. 

Where  a  warehouseman  pledges 
goods,   the  person  to  whom  they  are 
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pledged  cannot  transfer  any  title  as 
against  the  owner,  and  is  liable  for  con- 
version if  he  assumes  to  do  so  :  Thatch- 
er V.  Moors,  134  Mass.,  156. 

One  who  innocently  obtains  the  prop- 
erty of  another  from  a  third  party,  may, 
when  informed  of  the  right  of  the  true 
owner,  lawfully  return  it  to  the  person 
from  whom  he  obtained  it,  provided  he 
does  this  before  demand  made  or  suit 
brought ;  but  if  he  asserts  any  title  in 
himself,  or  if  he  returns  it  after  de- 
mand made,  he  wiU  be  guilty  of  a  eon- 
version  :  Rembaughv.  Phipps,  75  Mo., 
422. 

Where  an  attorney,  after  the  seller 
had  exercised  the  right  of  stoppage  in 
transitu,  in  order  to  aid  the  purchaser 
to  defraud  the  seller,  intercepted  the 
goods  and  re-marked  them  to  the  pur- 
chaser, held  he  was  liable  to  the  seller. 
That  ^uch  acts  were  foreign  to  his 
duties  as  an  attorney  :  Poole  f>.  H.  T., 
etc.,  58  Tex.,  184. 

A.  bought  goods  under  a  contract  in 
writing,  by  which  the  title  to  the  goods 
was  to  remain  in  the  seller  until  paid 
for  by  instalments.     Subsequently,  A. 
bought  other  goods  from  time  to  time, 
and  at  each  time  a  schedule  of  the 
goods  was  entered  upon  the  original 
contract,  and  A.  signed  an  agreement 
upon  the  same  instrument,  stating  that 
he  authorized  the  additions  to  the  with- 
in "  upon  the  same  terms,  conditions 
and  agreements "  as  therein  contained. 
A.  made  payments  from  time  to  time, 
for  which  receipts  were  given  '*  as  per 
lease."    The  entire    amount  due  not 
having"  been  paid,  the  seller  took  pos- 
session of  the  goods  under  the  contract, 
and  A.   replevied  the  goods.     At  the 
trial  of  the  action,  there  was  no  evidence 
as  to  the  appropriation  of  any  of  the 
payments,  by  either  party,  to  any  par- 
ticular   portion  of  the  goods.     Held, 
that  these  facts  would  warrant  a  find- 
ing that  the  successive  purchases  were 
intended    to    be    separate    contracts  ; 
and  that  a  ruling  was  ri|fht,  that  the 
payments    should    be  applied  to  the 
earliest  items  of  the  account ;  and  that 
when  they  amounted  to  the  price  of  tlie 
goods  bought  at  any  one  time,  there 
was  a  payment  for  that  lot. 

A.,  who  had  possestion  of  chattels 
nnder  a  contract  of  sale  by  which  they 
were  to  become  his  property  on  pay- 
ment for  them,  assigned  his  interest  in 
the  contract  to  B.  and  took  a  writing 


from  B.,  which  stated  that  A.  was  to 
have  the  chattels  on  payment  of  an 
amount  advanced.  A.  retained  posses- 
sion of  the  chattels  and  paid  B.  the 
amount  advanced,  but  no  reassignment 
of  the  contract  was  made.  Subse- 
quently the  seller  of  the  chattels  took 
possession  of  them  for  an  alleged 
breach  of  the  contract  of  sale.  Held, 
that  the  transactions  between  A.  and  B. 
did  not  prevent  A.  from  maintaining 
an  action  of  replevin. 

A.  was  in  possession  of  chattels 
bought,  under  different  contracts,  from 
B.,  by  the  terms  of  which  the  chattels 
were  to  become  A.'s  property  when 
paid  for.  Being  notified  by  B.  that  he 
would  take  possession  of  the  chattels 
for  breach  of  the  contract,  A.  applied 
to  C.  for  assistance,  represeutiug  that  a 
certain  sum  was  due  on  account  of  the 
chattels,  but  saying  nothing  as  to  that 
sum  being  due  upon  a  particular  part 
of  them.  C.  declined  to  assist  A.,  and 
subsequently  boue^ht  B.'s  interest  in 
the  contracts  for  the  sum  which  A.  had 
represented  was  due,  and  took  posses- 
sion of  all  the  chattels  :  Held,  in  an 
action  of  replevin  by  A.  against  C,  that 
A.  was  not  estopped  to  deny  that  the 
amount  he  represented  as  due  did  not 
apply  to  any  particular  chattels. 

If  goods  are  sold  to  A.  nnder  an 
agreement  that  they  shall  l>e  paid  for 
by  instalments,  and  shall  become  the 
property  of  the  purchaser  when  paid 
for,  a  payment  made  by  a  third  person 
who  has  bought  the  interest  of  the  sel- 
ler in  the  contract  does  not  enure  to 
the  benefit  of  A. 

If  B.  sells  goods  to  A.  by  a  condi- 
tional sale,  and  afterwards  takes  pos- 
session of  them  for  an  alleged  breacn  of 
condition,  and  sells  them  to  C. ,  in  whose 
possession  they  are  when  taken  by  A. 
by  a  writ  of  replevin,  the  joinder  of  B. 
as  a  party  defendant  is  wrongful  : 
Sweet  V.  Boyce,  134  Mass.,  881. 

When  the  sale  and  delivery  of  per- 
sonal property  was  made  with  an  agree- 
ment by  the  purchaser  to  give  security 
for  the  purchase- money  or  do  some  act 
as  a  part  of  the  transaction,  such  sale 
is  conditional,  and  the  title  to  the  prop- 
erty does  not  pass  until  the  thing  is 
done  by  the  purchaser  or  is  waived  by 
the  vendor  :  Thorp  v.  Fowler,  57  Iowa, 
541. 

Mere  evidence  that  it  was  understood 
by  seller  and  purchaser  that  the  sale 
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was  to  be  for  cash,  without  evidence 
that  the  seller  at  the  time  of  delivering 
the  goods,  exacted  payment  or  attached 
any  other  condition  to  the  delivery,  is 
insufficient  to  overcome  the  prima  faeie 
case  of  an  unconditional  delivery. 
Where  there  is  an  absolute  and  uncon- 
ditional delivery  of  goods  sold  without 
exacting  the  performance  of  any  condi- 
tion precedent,  the  vendor  will  be  pre- 
sumed to  have  abandoned  the  security 
he  had  provided,  and  to  have  elected 
to  trust  to  the  personal  security  of  the 
vendee.  Martin  v.  Writs,  11  Bradw., 
667. 

Upon  a  sale  on  condition  that  the 
title  shall  not  vest  in  the  vendee  until 
payment  of  the  purchase-money,  he 
cannot,  as  against  the  vendor,  transfer 
title  to  a  purchaser  from  him  :  8  South- 
ern Law  Rev.  (N.S.),  228. 

Alabama:  Fairbanks,  etc.,  v.  Eu- 
reka, etc.,  67  Ala.,  109 ;  even  though 
notes  be  given  and  some  paid,  Sumner 
f>.  Woods,  Id.,  189. 

Canada,  Upper :  McDonald  v.  For- 
restal,  29  Grant's  Chy..  800. 

Michigan:  IngersoU  t).  Barnes,  47 
Mich.,  104  ;  Marquette,  etc.,  u.  Jeffery, 
13  N.  W.  Repr.,  592,  49  Mich.,  283,  7 
Vir.  L.  J.,  184. 

Nebraska :  McCormick  i;.  Stevenson, 
13  Neb.,  70. 

New  Hampshire:  Holt  v.  Holt,  58 
N.  H.,  276. 

New  York:  Hughes  v,  Baxter,  18 
N.  Y.  Weekly  Dig.,  91  ;  Jessup,  etc., 
«.  Burn,  16  id.,  415  ;  S.  C,  mem.,  29 
Hun,  480 ;  Brown  v.  Thurber,  1  City 
Cts.  Rep.,  822. 

But  see  Conner  «.  Cunningham,  77 
N.  Y.,  891  ;  Heintermister  v.  Lane,  27 
Hun,  497,  15  N.  Y.  Weekly  Diff.,  285. 

North  Carolina:  Vasser  v.  Buxton, 
86  N.  C,  335. 

Nova  Scotia:  Matter  of  Pyke,  8 
Nova  Scotia  Dec.,  342. 

Pennsylvania :  In  this  State  the  con- 
trary rule  is  held,  and  it  is  held  credi- 
tors of  the  vendee  may  levy. 

In  Penn^lvania  the  contrary  rule  is 
held,  and  it  is  held  creditors  of  the 
vendee  may  levy  upon  and  sell  the 
property:  Brunswick  v.  Hoover,  95 
Penn.  St.,  508. 

Vermont :  This  State  has  a  statute 
upon  the  subject.  The  recent  cases 
there  are  under  that :  McPhail  d.  Yerry, 
55  Verm.,  174;  Morgan  v.  Robinson, 
Id.,  367. 


In  a  contract  by  the  plaintiffs  to 
build  certain  machines  for  the  defend- 
ants, the  plaintiffs  covenanted  and 
agreed  to  construct  the  machines  in  a 
certain  manner,  and  that  the  machines 
would  do  certain  work  in  a  manner  de- 
scribed in  the  contract.  The  complaint 
in  an  action  to  recover  the  contract 
price  of  the  machines,  alleged  a  delivery 
and  acceptance  by  the  defendants  of 
the  machines  under  the  contract ;  and 
the  answer  alleged  that  the  plaintiffs 
had  failed  to  perform  the  agreement 
upon  their  part,  and  that  the  defend- 
ants had  refused  to  accept  the  machines 
manufactured  by  the  plaintiffs,  because 
they  failed  to  conform  to  the  agree- 
ment. Held,  that  an  instruction  to  the 
jury  that  if  the  defendants  absolutely 
accepted  machines  that  were  defective 
they  must  pay  for  them,  and  if  the 
machines  were  accompanied  by  a  war- 
ranty that  they  would  accomplish  a 
certain  result,  the  remedy  of  the  de- 
fendants was  for  a  breach  of  that  war- 
ranty, was  error,  for  which  a  judgment 
for  the  plaintiffs  mast  be  reversed, 
since  such  judgment  would  be  a  bar  to 
any  action  by  the  defendants  for  a 
breach  of  the  warranty  contained  in  the 
agreement :  Bliss  v.  Locke,  9  Daly,  626. 

If  a  chattel  is  sold  and  delivered  upon 
condition  that  it  shall  be  paid  for  on  a 
certain  day,  and  shall  remain  the  prop- 
erty of  the  seller  until  paid  for,  the 
seller  has  not  such  possession  or  right 
to  immediate  possession  as  will  support 
an  action  of  tort  in  the  nature  of  tro- 
ver ae-ainst  an  officer  who  has  attached 
the  chattel  as  the  property  of  the  pur- 
chaser, brought  before  the  day  named 
for  payment :  Newhall  v.  Kingsbury, 
181  Mass.,  445. 

The  rule  that  title  will  not  pass  to 
the  vendee  on  a  sale  conditional  that 
title  shall  not  pass  until  payment  there- 
for, does  not  obtain  where  the  property 
is  delivered  to  the  buyer  for  consump- 
tion, or  for  sale,  or  to  be  dealt  with  in 
any  way  inconsistent  with  the  owner- 
ship of  the  seller,  or  in  any  manner 
which  would  necessarily  destroy  his 
right  of  property  :  Brown  v.  Thurber, 
1  City  Cts.  Rep.,  822. 

Contra:  Lewis  v.  McCabe,  15  Re- 
porter, 141. 

Where  a  fixture  is  placed  upon 
realty  under  an  agreement  that  title 
thereto  shall  not  vest  in  the  owner  of 
such  realty  till  payment,  a  purchaser 
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of  the  realty  with  safficient  knowledge 
to  pnt  faim  on  inquiry  does  not  acquire 
title  as  against  the  vendor:  IngersoU 
fj.  Barnes,  47  Mich.,  104. 

In  Nona  Scotia,  it  seems  to  be  held 
that  the  seller,  on  reclaiming  property 
sold  conditionally,  must  pay  the  ven- 
dee what  he  has  paid  thereon  :  Matter 
of  Pyke,  3  Nova  Scotia  Dec.,  342. 

Though  the  purchaser  be  in  default, 
on  conditional  sale,  she  may  in  equity 
be  allowed  to  retain  the  property  on 
payment  of  the  amount  unpaid :  Mea- 
gher «.  Hollenberg,  9  Lea  (Tenn.),  393. 

A  mortgagee  of  goods  can  only  re- 
cover against  an  auctioneer  who  has 
sold  them  by  direction  of  the  mortga- 
gor, the  actual  damage  he  has  sustained 
by  the  injury  to  the  security:  Myers  f>. 
Marsh,  1  Cababe  k  Ellis,  116, 117  note. 

Where  the  manager  of  a  theatrical 
troupe  engaged  an  advance  agent  "  for 
a  season  of  twelve  weeks  or  more  if 
agreeable, "  it  was  held  to  be  an  em- 
ployment to  terminate  in  twelve  weeks 
unless  continued  by  mutual  agree- 
ment :  Gartlan  «.  Leach,  1  City  Cts. 
Rep.,  349. 

Plaintiff  sold  defendant  a  machine 
with  warranty,  to  be  paid  for  if  upon 
trial  it  proved  to  be  as  warranted. 
After  trying  it,  defendant  declined  to 
take  it  and  so  notified  plaintiff,  but 
continued  to  use  it  for  some  days.  He 
then  offered  to  return  it  to  plaintiff  but 
plaintiff  refused  to  receive  it,  and  de- 
fendant left  it  on  the  sidewalk  in  front 
of  plaintiff's  storeroom.  Held,  that 
these  facts  would  not  sustain  an  action 
for  conversion.  If  the  machine  was 
really  what  it  was  warranted  to  be, 
plaintiff's  remedy  was  by  action  on  the 
contract  for  the  purchase  money;  if 
not,  he  could  still  have  recovered  for 
the  use  of  the  machine  after  defendant 

Sive  notice  that  he  would  not  take  it : 
cCormack  v.  Qilliland,  76  Missouri, 
655. 

Defendant  sold  to  plaintiffs  a  quan- 
tity of  tea,  agreeing  that  if  there  was 
any  left  on  plaintiff's  hinds  at  a  cer- 
tain date  he  would  take  it  back  at  the 
advanced  price  of  ten  cents  per  pound. 
Held  an  entire  agreement,  consisting  of 
one  conditional  contract  of  sale  and  not 
of  two  contracts  ;  and  that  consequent- 
ly the  delivery  of  the  goods  by  defend- 
ant satisfied  the  statute  of  frauds,  and 
plaintiffis  were  entitled  to  recover  for 
defendant's  refusal  to  take  back  the 


quantity  left  unsold  :  Lumsden  t).  Da- 
vis, 46  U.  C.  Q.  B.,  1. 

Xn  consideration  of  a  parol  agree- 
ment by  defendant  to  deliver  to  plain- 
tiff, for  temporary 'keeping,  all  stock 
passing  eastward  on  its  road,  plaintiff 
conveyed  certain  lands  to  defendant. 
Defendant  having  repudiated  its  agree- 
ment, this  action  was  brought  for  the 
value  of  the  lands.  Held,  that  if  the 
agreement  was  one  to  continue  along 
to  the  satisfaction  of  defendant  and 
the  drovers,  defendant  could  not  put 
an  end  to  it  on  a  mere  caprice  or  wlrim, 
but  would  be  bound  to  allow  it  to  con- 
tinue as  long  as  plaintiff  performed  it 
as  required  ;  that  whether  defendant 
was  justified  in  its  conduct  by  the  fact 
that  the  yard  was  in  a  muddy  and  filthy 
condition,  would  depend  on  whether  it 
became  so  by  any  default,  improper 
conduct  or  failure  on  plaintiff's  part  to 
fulfil  his  obligations ;  that  to  entitle 
plaintiff  to  recover,  he  must  show  that 
he  would  have  been  able,  if  unmo- 
lested by  defendant,  to  reimburse  him- 
self for  the  value  of  the  land  or  some 
part  of  it,  and  that  it  was  for  the  jury 
to  determine  what  profits,  if  any,  would 
have  been  realized  by  plaintiff  under 
the  agreement  :  Day  v.  N.  Y.  Cent. ,  15 
N.  Y.  Weekly  Dig..  170;  S.C.,  mem., 
89  N.  Y.,  616. 

A  contract  for  a  machine,  if  it  is 
**  satisfactory,  or  does  what  is  claimed 
for  it,"  is  binding  if  the  machine  meets 
the  warranty,  whether  the  purchaser 
is  satisfied  or  not :  Clark  «.  Rice,  46 
Mich.,  308. 

Under  a  special  contract  of  employ- 
ment, by  which  it  was  left  to  the  de- 
fendant to  determine  and  fix  plaintiff's 
compensation  after  the  services  were 
performed,  at  such  price  and  amount 
as,  under  all  the  circumstances,  the 
defendant  should  consider  right  and 
proper,  the  defendant  having  deter- 
mined and  fixed  the  amount  pursuant 
to  the  contract ;  held,  1.  That  in  the 
absence  of  fraud  or  bad  faith  the 
amount  so  fixed  is  the  measure  of  the 
compensation  to  which  plaintiff  is  enti- 
tled ;  2.  That  the  mere  fact  that  de- 
fendant fixed  the  compensation  at  an 
amount  considerably  less  than  the 
trial  court  found  upon  the  evidence  be- 
fore it  the  services  were  reasonably 
worth,  is  not  of  itself  sufficient  to  jus- 
tify an  inference  of  fraud  or  bad  faith  : 
Butler  V.  Winona,  etc.,  28  Minn.,  205. 
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Plaintiff,  who  owned  certain  real 
estate  in  Brooklyn,  agreed  with  defend- 
ant to  exchange  it  for  property  of  the 
latter  located  in  Texas,  the  contract 
not  to  be  binding  on  plaintiff  and  to 
become  void,  unless  confirmed  and  ap- 
proved by  one  T.,  after  a  personal 
examination  of  defendant's  property 
made  by  him.  T.  went  to  Texas  but 
failed  to  find  the  property  and  did  not 
approve  the  exchange.  In  an  action 
brought  on  the  contract,  the  complaint 
demanding  damages  for  a  breach 
thereof,  for  the  amount  of  T.*s  bill  for 
services  :  Held,  that  the  want  of  T.'s 
approval  reduced  the  contract  to  a  nul- 
lity, so  that  the  parties  stood  in  the 
same  position  as  though  it  had  never 
existed,  and  plaintiff  could  therefore 
claim  nothing  for  breach  of  its  provi- 
sions :  Dey  v,  Nason,  17  N.  Y.  Weekly 
Dig.,  113. 

A  servant  was  employed  upon  trial 
for  a  week,  with  a  promise  that,  if  she 
suited,  the  employment  would  be  con- 
tinued through  the  summer  months 
and  until  September  1st.  Before  the 
end  of  the  week  the  employer  having 
declared  that  if  she  suited,  the  servant 
said :  **  Then  as  long  as  I  suit  you, 
there  is  no  fear  for  the  summer 
months ;"  to  which  the  employer  re- 
plied affirmatively.  Held,  that  there 
was  not  at  absolute  employment  until 
September  1st,  but  merely  a  condi- 
tional one,  dependent  upon  the  servant 
continuing  to  suit  the  employer  :  Dav- 
eny  t>.  Shattuck,  9  Daly,  60. 

Where  a  person  purchases  a  mare 
with  a  warranty  of  soundness,  and  the 
seller  agrees  that  if  the  mare  is  not 
what  she  is  warranted  to  be  that  he 
will  take  her  back,  or  make  the  matter 
satisfactory  in  some  other  way,  and 
the  mare  is  unsound  and  dies  soon  after 
the  sale,  but  before  she  dies  the  pur- 
chasers tenders  her  back  to  the  seller 
and  attempts  to  rescind  the  contract  of 
sale ;  held,  under  such  circumstances, 
that  the  purchaser  may  rescind  such 
contract:  Latham  v.  Hartford,  27 
Eans.,  249. 

A  stipulation  in  a  contract  of  sale 
that  it  shall  be  of  no  effect  unless  the 
goods  are  satisfactory,  is  to  be  con- 
strued, according  to  the  circumstances, 
as  reserving  to  tlie  purchaser  the  abso- 
lute right  to  reject  them  without  giv- 
ing any  reason,  or  as  binding  him  to 
decide  on  fair  and  reasonable  grounds. 


In  one  case  his  decision  cannot  be  re- 
viewed, but  it  can  be  in  the  other : 
Wood,  etc.,  t).  Smith,  50  Mich.,  565. 

A  contract  for  the  sale  of  a  machine 
may  be  made  to  include  a  stipulation 
that  the  contract  shall  be  of  no  effect 
unless  the  machine  works  to  the  pur- 
chaser's satisfaction :  Wood,  etc.,  v. 
Smith,  50  Mich.,  565. 

Where  goods  are  sold  on  trial,  to  be 
paid  for  upon  approval,  there  is  no 
sale  until  approval  is  given,  either  ex- 
pressly or  by  implication,  resulting 
from  keeping  the  goods  beyond  the 
time  allowed  for  trial,  where  no  period 
is  fixed  beyond  a  reasonable  time  : 
Shimp  V.  Hickman,  15  Lane.  Bar,  67, 
Chester  Com.  PL 

In  Grant  v,  Burch  (26  Han,  876), 
the  court  said  : 

**Tlie  last  objection  urged  by  the 
plaintiffs  is,  that  the  judge  refused  to 
charge,  at  their  request,  that  if  the  de- 
fendant took  the  reaper  on  trial  he  was 
bound  to  give  it  a  reasonable  trial. 
The  defendant  insisted  (and  that  pre- 
sented one  of  the  issues  and  the  prin- 
cipal issue)  that  the  bargain  was,  that 
the  reaper  should  be  left  there  for  him 
on  trial,  and  that  if  he  liked  the  ma- 
chine and  was  suited  with  it,  he  was 
to  keep  it  and  pay  for  it.  Tlie  plain- 
tiffs insisted  that  the  defendant  was  to 
purchase  the  machine,  and  that  if  it 
did  first  class  work  he  was  to  pay  for 
it ;  if  not,  he  was  to  notify  the  plain- 
tiffs, and  they  would  put  it  in  order. 
Now  we  cannot  say  that  the  judge 
erred  in  his  refusal.  If  the  maclune 
was,  as  the  defendant  claimed,  only 
left  on  trial,  and  was  to  be  kept  only 
if  the  defendant  was  suited  with  it, 
we  cannot  say  that  the  defendant  was 
under  any  obligation  at  all  to  make  a 
trial.  Such  an  arrangement  gives  the 
expected  purchaser  the  privilege  of 
trying  the  machine,  but  it  leaves  it 
quite  to  his  own  judgment  whether  he 
is  suited,  and  if  it  is  for  his  own  judg- 
ment to  decide  whether  he  is  suited, 
then  the  givinV  a  fair  trial  is  of  no  con- 
sequence. If  the  bargain  had  been,  that 
if  the  reaper  worked  well  the  defend- 
ant was  to  keep  it,  then  he  might  be 
bound  to  give  it  a  fair  trial.  But  if 
the  bargain  was  only,  that  if  it  suited 
him  he  was  to  keep  it,  then  the  keep- 
ing it  was  left  to  his  choice.  He  was 
to  determine,  and  not  a  jury,  whether 
or  not  it  suited  him." 
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Where  evidence  Is  given  on  both 
sides  as  to  whether  property  was  sold 
on  condition  that  it  worked  well,  such 
evidence  presents  a  question  of  fact  for 
the  inry:  De  Bevoise  «.  Providence, 
etc.,  89  N.  Y.,  614,  14  N.  Y.  Weekly 
Dig.,  547. 

In  an  action  for  the  parchase  price  of 
a  machine,  where  the  defence  is  that 
the  sale  was  with  warranty,  and  on 
condition  that  if  it  did  not  work  as  rep- 
resented, it  might  be  returned,  plaintiff 
is  entitled  to  the  benefit  of  any  admis- 
sions of  defendant  tendins;  to  establish 
satisfaction  with  the  machine,  and  it  is 
error  to  exclude  them. 

A  copy  of  a  letter  in  relation  to  the 
subject  of  the  action,  written  by  plain- 
tiff, is  admissible  to  be  read  in  connec- 
tion with  defendant's  letter  in  reply 
thereto :  Nnnn  v.  Reitsenthaler,  18  N. 
Y.  Weekly  Dig.,  114,  mem.,  29  Hun, 
616. 

Where  chattels  are  mortgaged  in  an- 
other State  and  left  in  the  mortgagor's 
possession,  and  he  brings  them  into 
Jilchigan,  the  record  of  the  mortgage  in 


the  other  State  is  not  notice  to  pur- 
chasers. 

Where  a  valuable  consideration  is 
paid  for  goods,  the  fact  that  it  is  much 
below  their  value  is  not  conclusive 
against  the  purchaser's  good  faith : 
l^ydson  e.  Goodrich,  49  Mich. ,  65. 

The  parties  must  assent  to  the  same 
thing  in  the  same  sense,  or  they  make 
no  contract :  Wagner  v.  Egleston,  49 
Mich.,  218 ;  Cowie  e.  Remfty,  8  Moore, 
Ind.  App. ,  448  ;  Atkins  o.  van  Buren, 
77  Ind.,  847. 

In  a  child's  action  for  negligent  in- 
juries to  him  in  the  street,  evidence 
that  he  and  his  sister  were  accustomed 
to  play  in  the  street  unattended  is  in- 
competent on  the  part  of  defendant. 
(People  c.  Bush,  3  Park.  Cr.  It,  553, 
overruled).  If  such  evidence  be  com- 
petent on  the  question  of  the  mother's 
knowledge,  the  offer  should  point  ex- 
plicitly to  this  purpose:  Smith  «. 
Grand  St.,  etc.,  11  Abb.  N.  C,  62.  citing 
Maciller  v.  Express,  etc,  61  N.  Y.,  816, 
and  Warner  v.  N.  Y.  Central,  44  id., 
465. 


[6  Appeal  Oases,  686.] 

RL.  (E.),  June  8,  4,  7,  8,  1880. 
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Liqnidator  thereof,  Respondents. 

Judicature  A6$,  Rules  and  Order*— LoU&rp^Penaltff—Mortffaffe— Accounts, 

*In  a  mortgage  bond,  given  to  secure  the  due  payment,  by  instalments,  [686 
of  a  sum  due,  a  provision  maldng  the  total  sum  due  enforceable  on  any  de&ult»  is 
not  to  be  considered  a  penalty. 

A  society  constitutea  (avowedhr)  for  the  benefit  of  its  members,  making  certain  of 
them  entitled  to  particular  Abenents  by  the  process  of  periodical  drawings,  does  not 
come  within  the  Lottery  Acts. 

A  general  allegation  of  fraud,  however  strong  the  words  used,  where  there  is  no 
statement  of  the  circumstances  relied  on  as  constituting  the  alleged  fraud,  is  insuffi- 
cient even  to  amount  to  an  averment  of  fraud  of  which  any  court  ought  to  take 
notice. 

Therefore,  an  account  directed  to  be  taken  in  this  case,  where  such  an  allegation 
had  been  made,  was  directed  to  be  taken  without  regard  to  this  insoificlent  allega- 
tion of  fraud. 

The  judgment  and  execution  were  ordered  to  stand  as  security. 

General  directions  as  to  the  mode  of  taking  the  account 

Appeal  against  a  decision  of  the  Court  of  Appeal  in  a 
matter  relating  to  orders  under  the  Judicature  Act,  1875. 
34  Eno.  Rep.  6 
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On  the  20th  of  September,  1868,  the  Mutual  Society  was 
registered  as  an  unlimited  company  under  the  Companies 
Acts  of  1862,  1867.  The  declared  object  of  the  society  was 
to  accumulate  capital  by  means  of  monthly  subscriptions 
from  members,  to  advance  such  capital  to  the  members  in 
rotation,  to  secure  payment  of  such  advances  by  taking  over 
and  holding  real  or  other  securities — and  ultimately  to  di- 
vide among  the  members  all  the  profits  that  had  been  made. 
The  directors  had  powers  to  do  all  things  necessary  to  ac- 
complish these  purposes.  The  appellant  (who  was  origin- 
ally the  defendant  in  the  action)  was  a  member  of  the 
society,  and  for  some  years  acted  as  its  agent.  The  mode 
of  operation  appeared  to  be  this :  To  obtain  subscriptions 
from  members,  to  advance  them  money,  on  interest,  upon 
** certificates  of  appropriation."  The  9th  "article  of  asso- 
ciation" declared  that  "an  appropriation  certificate  shall 
be  a  document  issued  to  every  such  member  on  his  entering 
the  society,  and  shall  certify  his  title  to  receive  an  advanc^e 
out  of  the  funds  of  the  society,  as  well  as  to  participate  in 
the  profits  pursuant  to  the  conditions  and  regulations  here- 
inafter contained."  Any  member  might  nominate  a  life 
upon  which  a  certificate  was  to  be  held,  and  the  members 
holding  these  life  certificates  Were  to  be  entitled  to  tontine 
-687]  bonusses.  An  *"  appropriation,"  or  advance  was  to 
be  made  (Art.  22  B.)  "according  to  the  number  of  certifi- 
cates held  by  the  member  successful  in  obtaining  the  appro- 
priation." 3y  Art.  27  it  was  declared  that  "appropriations 
shall  be  allotted  in  two  ways,  the  first  and  every  fourth  one 
thereafter,  by  drawing,  free  of  any  premium  or  interest, 
while  those  intermediate  shall  be  allotted  to  the  member  or 
members  tendering  the  highest  premium  for  the  same  re- 
spectively." All  appropriations  were  to  be  repaid  by  equal 
quarterly  payments  extending  over  twenty  years  from  the 
advance.  The  appellant  took  up  appropriation  certificates 
and  obtained  advances.  The  directors  complained  that  he 
did  not,  regularly,  make  the  required  payments.  He  gave 
them  certain  securities,  and,  among  others,  on  real  property, 
called  "mortgage  bonds."  On  the  3d  of  August,  1878,  an 
action  was  commenced  against  him  for  a  considerable  sum 
of  money  alleged  to  be  the  accumulation  of  loans,  interest, 
and  subscriptions.  The  action  was  by  writ,  which  was 
specially  indorsed  with  the  particulars  of  the  amount  claimed 
(£12,703  10^.)  pursuant  to  the  provisions  of  Order  iii,  rule  6, 
of  the  Judicature  Act,  1875.  The  appellant  entered  an  ap- 
pearance to  the  writ,  after  which,  under  Order  xiv,  rule  la, 
the  respondents  took  out  a  summons  for  leave  to  sign  judg- 
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metit  on  an  affidavit  that  there  was  ''no  defence"  to  the 
action  ('). 

The  appellant  alleged  generally  that  he  had  by  fraud  and 
misrepresentation  been  induced  to  enter  the  society,  bat  did 
not  give  particular  instances  of  the  alleged  fraud.  This 
charge  he  afterwards  withdrew.  He  also  alleged  disputed 
accounts^  and  counterclaims,  and  insisted  that  he  had  a 
good  defence  to  the  action. 

This  summons  was  heard  before  Master  Francis  (one  of 
the  *Ma8ters  of  the  Common  Pleas  Division)  who,  in  [688 
the  result,  made  an  order  that,  on  payment  by  the  appellant 
into  court,  within  ten  days,  of  £11,703  10^.,  or  giving  secu- 
rity to  that  amount,  the  appellant  should  have  leave  to  de- 
fend the  action.  The  appellant  took  out  a  summons  before 
Mr.  Justice  Manisty,  at  Chambers,  for  a  dismissal  of  this 
order,  and  Mr.  Justice  Manisty  varied  it  by  reducing  the 
sum  to  £6,000  payable  into  court  within  one  month.  By 
Order  Liv,  rule  6,  '*  Every  appeal  to  the  court  from  any  de- 
cision at  Chambers,  shall  be  by  motion,  and  shall  be  made 
within  eight  davs  from  the  decision  appealed  against."  By 
Order  lvii,  rule  6,  the  time  may  be  enlarged  bv  a  court  or 
judge,  and  such  enlargement  may  be  ordered,  although  the 
application  for  the  same  is  not  made  until  after  the  expira- 
tion of  the  time  appointed  or  allowed.  Nothing  was  done 
by  the  appellant  as  to  the  order  of  Mr.  Justice  Manisty  with- 
in one  month.  Judgment  was  signed,  and  on  the  10th  of 
October,  1878,  the  costs  were  taxed.  On  the  24th  of  Octo- 
ber, 1878,  ^fi.fa,  was  issued  to  the  sheriff  of  Hampshire  to 
levy  £7,091  14^.  6^.,  that  being  the  balance  then  claimed  as 
due,  after  giving  credit  for  the  securities  in  the  possession 
of  the  society.  Execution  was  levied.  On  the  26th  of  Oc- 
tober the  appellant  took  out  a  summons  for  time  to  appeal 
to  the  Divisional  Court  against  the  order  of  Mr.  Justice 
Manisty.  This  was  supported  by  an  affidavit  of  the  clerk 
to  the  appellant's  solicitors  stating  that  the  motion  required 
by  Order  liv,  rule- 6,  had  not  been  made  as  it  was  vacation 

(>)  Order  xrv,  rale  la : — *' WLen  the  judgment  for  the  amoant  so  indorsed, 
defendant  appears  to  a  writ  of  sum-  together  with  interest,  if  any,  and  costs, 
mons  specially  indorsed  under  Order  A  copy  of  the  affidavit  shall  accompany 
III,  mle  6,  the  plaintiff  may,  on  affida-  the  summons  or  notice  of  motion.  The 
Tit  made  by  himself,  or  by  any  other  coart  or  a  judge  may  thereupon,  unless 
person  who  can  swear  positively  to  the  the  defendant  by  affidavit  or  otherwise 
debt  or  cause  of  action,  verifying  the  satisfy  the  court  or  a  iudge  that  he  has 
cause  of  action,  and  stating  that  in  his  a  good  defence  to  the  action  on  the 
belief  there  is  no  defence  to  the  action,  merits,  or  disclose  such  facts  as  may  be 
call  on  the  defendant  to  show  cause  be-  deemed  sufficient  to  entitle  him  to  de- 
fore  the  ooart  or  a  judge  why  the  plain-  fend,  make  an  order  empowering  the 
tiff  should  not  be  at  liberty  to  sign  final  plaintiff  to  sign  j  udgmeot  accordingly. " 
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and  no  Divisional  Court  was  sitting.  There  was  an  affida- 
vit on  the  other  side  stating  all  the  circnmstances  of  the  case. 
The  summons  was  heard  before  Mr.  Justice  Field,  who  dis- 
missed it  with  costs.  On  the  2d  of  November  a  motion  was 
made  in  the  Common  Pleas  Division  to  review  the  decision 
of  Mr.  Justice  Manisty  on  the  ground  that  a  good  defence 
on  the  merits  had  been  shown  by  the  affidavits  before  him. 
It  was  also  treated  as  an  appeal  against  the  order  of  Mr. 
Justice  Field  refusing  the  extension  of  time.  The  Common 
Pleas  Divisional  Court  dismissed  the  summons.  The  case 
was  taken  to  the  Court  of  Appeal.  A  preliminary  objection 
was  then  taken  on  the  ground  that  the  Common  rleas  Divi- 
sion had  not  purported,  nor  had  power,  to  deal  with  the 
order  of  Mr.  Justice  Manisty,  and  that  therefore  the  appeal 
could  not  be  supported.  The  Appeal  Court  dismissed  the 
689]  *appeal  with  costs.  This  appeal  was  then  brought 
to  this  House.  The  irregularity  of  these  various  judicial 
orders  was  insisted  on,  and  it  was  urged  that  in  a  case,  like 
this,  of  complicated  accounts,  it  was  impossible  to  say  there 
was  no  defence.  It  was  also  urged  that  the  constitution  of 
the  society  itself  was  illegal,  as  its  promised  benefits  were 
to  be  given  to  the  members  by  drawings,  which  made  the 
society  illegal  under  the  Lottery  Acts,  whereby  the  respon- 
dents were  rendered  incapable  of  suing  the  appellant  under 
his  covenants,  and  also  that  the  right  to  enforce  payment  of 
all  that  was  due,  on  default  being  made  as  to  any  part,  was 
in  law  a  penalty  and  therefore  could  not  be  enforced. 

In  May,  1879,  the  appellant  commenced  an  action  against 
the  respondent  in  Chancery  for  an  account,  and  prayed  that, 
on  payment  of  what  might  be  found  to  be  justly  due,  he 
might  be  allowed  to  redeem  his  securities. 

On  the  8th  of  November,  1879,  an  order  was  made  for 
winding  up  the  society.  The  proceedings  in  the  action  in 
Chancery  were  suspended. 

Mr.  WiUs,  Q.C.,  Mr.  Edward  HadUy^  Mr.  Thrupp,  and 
Mr.  J.  Bradley  ^yri^,  appeared  for  the  appellant :  Orom 
V.  Samuels  (') ;  Fox  v.  Wallis  {*) ;  Burke  v.  R^oney  (*) ;  Oih- 
hons  V.  The  London  Financial  Association  (*) ;  Sell  v.  The 
North  Staffordshire  Railway  Company  {^) ;  Runtz  v.  Sh^- 
field  {^)\  Stirling  v.  Du  Barry  C),  on  the  subject  of  the 
Orders  and  Rules,  were  cited  and  commented  on  ;  and  Ex 
parte  Alston,  In  re  Holland  ('),  was  referred  to  on  the  sub- 

0)  2  C.  P.  D.,  21.  (»)  4  a  B.  D.,  206. 


'»)  2  a  p.  D.,  46.  (•)  4  Ex.  D.,  160. 

(»)  4  0.  P.  D.,  226.  O  6  a  B.  D.,  66. 

(*)  4  C.  P.  D.,  263.  (0  Law  Rep.,  4  Ch.  App.,  168. 
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ject  of  the  claim  to  have  an  account  taken  and  the  securitiea 
marshalled.  Fisher  v.  Bridges  (*)  and  Henderson  v.  Lor 
con  (")  were  also  cited ;  and  the  Lottery  Acts. 

Mr.  Joseph  Brovm^  Q.C.,  and  Mr.  Reginald  Brown^  wera 
for  the  respondents:  Bonafous  v.  Jiybof{*)^  Gowlett  v. 
Han/orth{%  James  v.  "^  TJwmas  {^\  and  Thompson  [690 
V.  Hudson  (•),  were  cited  to  show  that  enforcement  oi  the 
payment  of  all  that  was  due  when  one  default  was  made  was 
not  a  penalty.  MaMersonv.  Elderfield{!\  to  explain  the 
rights  of  a  member  of  a  society  of  this  kind,  on  accounts 
being  taken,  and  Smeeton  v.  Uollier{')  in  sapport  of  the 
power  of  a  judge  at  chambers  to  make  an  order,  with  refer- 
ence to  the  delivery  up  of  a  mortgage  deed. 

At  the  close  of  the  argument  the  Lord  Chancellor  read  a 
sketch  of  the  order  which  the  House  proposed  to  make  in 
this  case.  Some  verbal  alterations  were  afterwards  made, 
and  the  order  finally  stood  as  now  printed  at  the  end  of  their 
Lordships'  judgments. 

The  Lobd  Chancellor  (Lord  Selborne)  :(a)         *  * 

«  •  «  «  «  • 

*My  Lords,  it  may  be  right,  since  that  has  been  [696 
fully  argued,  to  express  an  opinion  upon  the  point,  whether 
the  appellant  has  shown,  that  in  this  case  the  mortgage  bond 
ought  to  be  regarded  as  making  the  total  sum  mentioned 
payable  merely  by  way  of  penalty,  to  secure  the  regular 
payment  of  the  instalments ;  so  that  the  debt  ought  to  be 
regarded  as  still  payable  by  those  instalments  only,  even 
after  default  had  been  made  in  the  payment  of  a  particular 
instalment.  Your  Lordships  will  not,  I  believe,  think  it 
necessary  to  make  any  declaration  upon  the  face  of  the 
order  on  that  point ;  but,  for  my  own  part,  I  feel  bound  to 
sa^  that  the  appellant  has  not  succeeded  in  satisfying  my 
mmd,  that  it  would  be  right  for  the  House  to  declare  that 
the  account  is  to  be  taken  on  any  such  footing.  The  real 
matter  seems  to  stand  thus.  These  mortgage  bonds  were 
given  to  secure  the  £6,000,  which  sum  was  treated  as  ad- 
vanced, although  money  did  not  pass,  and  also  the  premi- 
ums, which  would  become  due  by  instalments  according  to 
the  rules  of  the  society ;  and  the  payment  of  which  under 

Q)  8  EL  A  Bl.,  642.  (»)  5  B.  A  Ad.,  40. 

n  Law  Rep.,  6  Eq.,  249.  («)  Law  Rep.,  4  H.  L.,  1. 

(»)  8  Burr.,  1870.  n  Law  Rep.,  4  Ch.  App.,  iOY. 

O  2  W.  BL,  968.  (8)  1  Ex.,  467. 


(a)  The  portion  of  opinion  bearing  on  the  practice  under  the  English  Rule  Ib 
omitted.  N.  G.  M. 
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those  rales  was  liable  to  be  accelerated,  if  any  of  the  in- 
stalments were  not  punctually  paid.  I  cannot  think  that 
such  an  acceleration  of  payments  has  anything  in  common 
with  a  penalty.  It  was  a  contract  for  certain  payments 
which  were  debita  in  prcBsenti  although  solvenda  infuturo  ; 
and,  being  such,  it  is  consistent  both  with  principle  and 
with  authority  to  hold,  that  if  the  party  who  ought  to  have 
paid  them,  or  any  of  them,  at  the  proper  time  failed  to  do 
so,  the  default  was  his  own,  and  the  time  mighj;  lawfully  be 
accelerated  for  the  other  payments  which  were  originally 
deferred.  I  think,  therefore,  that  it  would  not  be  right  for 
your  Lordships  in  your  order  to  give  effect  to  that  conten- 
tion on  the  part  of  the  appellant ;  but  that  the  account  must 
go  at  large  upon  the  securities  as  they  stand. 

There  were  two  other  contentions,  going  to  the  whole  de- 
mand ;  one,  that  this  was  a  transaction  within  the  Lottery 
Acts,  and  the  other  that  it  was  a  fraud. 

With  regard  to  the  Lottery  Acts,  the  learned  junior  coun- 
sel for  the  appellant  referred  your  Lordships  to  the  terms  of 
697]  the  *acts  on  which  he  principally  relied.  One  of 
those  acts  plainly,  on  the  face  of  its  recitals,  (the  enacting 
part  not  departing  from  those  recitals,)  had  reference  to 
gambling  transactions  only ;  and  in  my  judgment  this  was 
not  a  gambling  transaction,  within  the  meaning  of  that  act. 
The  other  had  reference  to  persons  who  kept  lottery  offices, 
at  which  the  public  were  invited  to  pay  for  lottery  tickets  ; 
and  that  act  could  have  no  application  to  this  case.  No 
case  therefore,  in  my  judgment,  was  made,  worthy  of  a  mo- 
ment's consideration,  m  support  of  the  contention  that  these 
were  illegal  transactions  under  the  Lottery  Acts. 

With  regard  to  fraud,  if  there  be  any  principle  which  is 
perfectly  well  settled,  it  is  that  general  allegations,  however 
strong  may  be  the  words  in  which  they  are  stated,  are  insuf- 
ficient even  to  amount  to  an  averment  of  fraud  of  which  any- 
con  rt  ought  to  take  notice.     And  here  I  find  nothing  but  per- 
fectly general  and  vague  allegations  of  fraud.     No  single 
material  fact  is  condescended  upon,  in  a  manner  which 
w^ould  enable  any  court  to  understand  what  it  was  that  was 
alleged  to  be  fraudulent.     These  allegations,  I  think,  must 
t^^  entirely  disregarded;  and  the  conclusion  is,  that  it  is 
^^ly  for  the  purpose  of  taking  the  account  that  any  defence 
^Ught  to  be  admitted  in  this  case. 

,^  I  am  not  sure  that  it  is  necessary  to  say  anything  more. 

-^he  parties  have  been  informed  of  the  form  and  nature  of 

^ne  order  which  your  Lordships  think  it  would  be  right  to 

^^ake  for  the  purpose  of  doing  justice  in  this  case ;  and, 
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subject  to  the  qaestions,  which  yoar  Lordships  will  have 
decided,  whether  any  relief  at  all  should  be  given  to  the  ap- 
pellant, and  whether  an  account  should  be  directed  or  not, 
they  have  agreed  to  certain  terms,  which  I  think  are  per- 
fectly reasonable;  according  to  which,  in  the  account  to  be 
directed,  credit  is  to  be  given  for  a  certain  sum  as  the  value 
of  the  real  security  not  yet  realized ;  and  the  respondents 
are  to  pay  into  court  the  sum  which  they  levied  under  the 
execution,  namely,  £1,300. 

With  respect  to  the  execution,  a  few  words  seem  to  be 
necessary.  Upon  the  principle  of  your  Lordships'  judg- 
ment, if  you  snould  agree  with  what  I  have  said,  there  ought 
to  have  been  no  execution  issued  at  all,  because  there  ought 
not  to  have  been  a  judgment  upon  which  execution  could 
have  been  issued,,  *  without  the  leave  of  the  court  [698 
after  an  account  taken.  But  the  thing  having  been  actually 
done,  and  having  become  one  of  the  inextricable  elements 
of  the  case  with  which  your  Lordships  have  to  deal,  it  does 
not  appear  to  me,  and  I  think  it  will  not  appear  to  your 
Lordships,  to  be  necessary  for  the  purposes  of  justice,  that 
that  execution  should  be  treated  as  it  it  had  never  taken 
place.  For  some  purposes  it  cannot  be  so  treated,  because 
the  £1,300  must  be  paid  into  court ;  and  I  may  also  perhaps 
mention  that  I  hav^  myself  been  considerably  impressed 
with  the  sum  indorsed  for  the  levy  upon  the  writ  of  execu- 
tion as  evidence  that  the  original  order  ought  not  to  have 
been  made ;  because,  according  to  the  general  orders  of  the 
court  which  regulate  executions,  the  sum  actually  due  ought 
to  be  indorsed  for  levy  upon  the  writ ;  and  in  one  of  the 
affidavits  in  this  case,  language  is  used  which  seems  to  me 
to  signify  that  the  indorsement  really  represented  not  some 
voluntary  retrocession  of  the  respondents  from  the  extent 
of  their  full  right,  but  their  own  view  of  what  was  actually 
due  to  them,  at  the  time  when  the  judgment  was  signed  for 
a  much  larger  amount. 

In  that  state  of  circumstances  the  execution  itself  has  been 
an  element  tending,  at  least  in  my  view,  to  assist  the  appel* 
lant^s  case  ;  and  it  appears  to  me  that  full  justice  will  be 
done  if  the  execution,  now  that  it  has  been  actually  issued, 
as  well  as  the  judgment,  should  stand  as  security  for  what 
may  be  found  due  upon  the  footing  of  the  account  that  is  to 
be  taken. 

My  Lords,  I  apprehend  that  being  thus,  by  the  order  of 
your  Lordships'  House,  treated  as  a  mere  security  between 
these  parties,  no  other  court  will  act  upon  that  execution  for 
any  purpose  which  might  affect  the  interests  of  the  parties. 
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It  will  be  regarded  merely  in  the  same  light  in  which  a  judg- 
ment would  formerly  have  been  regarded,  when  entered  up 
by  order  of  a  court  of  equity  by  way  of  security,  until  it  be- 
comes, (if  it  should  ever  become,)  an  effective  execution  upon 
which  a  &rther  levy  may  be  made.  It  cannot  in  the  mean- 
time operate  (as  I  apprehend)  anywhere  to  the  appellant's 
preju^ce. 

I  think  it  is  unnecessary  to  say  more  except  to  more  your 
Lordships,  that  the  order  under  appeal  be  discharged  and 
that  an  order  be  made  in  the  terms  which  hare  been  read  to 
your  Lordships,  namely : — [His  Lordship  read  the  proposed 
699]  'orm  of  the  order,  *which  was  afterwards  settled  and 
entered  on  the  Journals  of  the  House,  see  post,  p.  711.] 

LoBD  Hatherlkt:  My  Lords,  I  concur  in  the  views 
which  have  just  been  expressed  by  my  noble  and  learned 
friend  on  the  woolsack,  and  I  6imf)ly  recapitulate  the  differ- 
ent heads  under  which  those  opinions  upon  the  case  have 
been  pronounced,  because  I  wish  to  show  that  I  have  not- 
omitted  them  from  my  consideration,  but  I  do  not  go  over 
them  for  the  purpose  of  attempting  to  strengthen  the  reasons 
which  have  already  been  assigned.  »  »  « 

701]  *There  is  the  question  of  fraud  upon  which  I  said 
I  should  touch  in  one  moment.  Now  I  take  it  to  be  as  set- 
tled as  anything  well  can  be  by  repeated  decisions,  that  the 
mere  averment  of  fraud,  in  general  terms,  is  not  sufficient 
for  any  practical  purpose  in  the  defence  of  a  suit.  Fraud 
may  be  alleged  m  the  largest  and  most  sweeping  terms 
imaginable.  What  you  have  to  do  is,  if  it  be  matter  of  ac- 
count, to  point  out  a  specific  error,  and  bring  evidence  of 
that  error,  and  establish  it  by  that  evidence.  Nobody  can 
be  expected  to  meet  a  case,  and  still  less  to  dispose  of  a  case, 
summarily  upon  mere  allegations  of  fraud  without  any  defi- 
nite character  being  given  to  those  charges  by  stating  the 
fkcts  upon  which  they  rest 

Then,  my  Lords,  we  come  to  another  point,  and  that  is 
with  reference  to  the  question  whether  this  is  or  is  not  a  lot- 
tery. I  will  only  observe  upon  that,  that  if  this  were  held 
to  be  a  lottery,  nearly  every  one  of  the  societies  I  have  re- 
ferred to,  namely,  building  societies,  and  a  great  many  other 
societies  framed  upon  a  similar  footing,  might  be  found  to 
fall  within  the  enactments  against  lotteries.  But  I  appre- 
702]  hend  that  this  is  entirely  wide  and  *far  apart  from  the 
statutes  which  have  been  referred  to.  I  do  not  think  it 
necessary  to  say  a  word  more  upon  that  farther  than  to  say 
that  I  entirely  agree  in  the  opinion  which  has  been  already 
pronoanced. 


I 
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The  other  question  which  was  much  argued  before  your 
Lordships  was  the  question  of  penalty.  I  apprehend  that 
there  again  the  case  is  quite  clear.  The  illustration  of  the 
form  adopted  in  mortgages  is  a  very  good  illustration,  I 
think,  of  what  the  true  principle  is.  The  form  adopted 
long  since — I  do  not  know  whether  it  is  still  continued  or 
not — in  mortgages,  was  when  you  wished  to  reserve  in  reality 
interest  at  4  per  cent,  to  reserve  the  interest  by  contract  at 
6  per  cent.,  but  to  mitigate  the  severity  of  that  contract  in 
the  event  of  the  money  oeing  paid  by  a  certain  day.  It  is 
not  a  penalty  on  non-payment  (though  it  seems  a  fine  dis- 
tinction) when  you  say  that  your  contract  shall  be  made  for 
interest  at  6  per  cent,  to  be  reduced,  in  the  event  of  your 
punctual  payment,  to  4  per  cent.;  but  it  is  a  relaxation  of 
the  terms  of  that  original  contract,  not  taking  it  by  way  of 
penalty  at  all,  but  a  relaxation  of  your  contract  which  you 
would  merit  and  purchase  by  paying  at  a  definite  and  fixed 
time.  If  that  definite  and  fixed  time  were  exceeded,  then 
the  original  contract  revived  in  all  its  force.  Sometimes 
mortgage  deeds,  being  somewhat  unskilfully  drawn,  interest 
at  4  per  cent,  was  reserved  by  the  contract  to  be  raised  to  6 
per  cent,  if  there  was  non-payment  at  a  particular  day ;  and 
although  that  brings  the  case  to  an  extremely  fine  and  nice 
distinction,  it  all  the  better  illustrates  the  rule  which  has 
been  applied  at  all  times  by  the  courts,  with  reference  to 
this  question  of  penalty.  If  there  had  been  indulgence  at 
any  time  upon  given  terms,  as  long  as  those  terms  are  ob- 
served, the  indulgence  lasts.  When  those  terms  are  de- 
parted from  the  indulgence  at  once  fails,  and  the  original 
contract  is  revived  in  full  force.  The  basis  of  the  whole 
transaction,  of  course,  is  contract,  and  in  this  particular  case 
we  have  before  us  a  sum  of  £6,000  in  money  or  money's 
worth  advanced  on  a  given  day,  and  the  contract  is  that  at 
a  distant  day  a  much  larger  sum,  exceeding  in  fact,  or 
nearly  amounting  to  double  the  original  sum,  is  to  be  paid 
by  quarterly  instalments,  of  which  there  are  to  be  eighty. 
That  contract  is  not  only  contained  in  the  deed,  but  it  is 
contained  in  the  rules  of  the  society  under  *which  [703 
that  mortgage  deed  is  made  as  a  security  for  the  perform- 
ance  of  those  rules.  There  is  nothing  to  prevent  that  con- 
tract being  carried  out  to  the  full  extent,  especially  now 
that  the  Usury  Laws  are  at  an  end,  and  no  question  can  pos- 
sibly, as  it  seems  to  me,  arise  upon  a  deed  framed  as  this  is, 
as  to  whether  or  not  it  is  a  case  of  penalty  or  contract.  The 
sum  is  plainly  secured  by  a  contract  and  that  contract  must 
be  observed.  « 
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My  Lords,  I  do  not  think  there  is  any  other  question 
which  has  been  discassed  before  us  which  I  need  advert  to. 
I  will  only  say  that  the  form  of  decree  which  has  already 
been  communicated  in  part,  or,  I  think,  almost  wholly  to 
the  parties,  as  being  the  form  of  judgment  which  your  Lord- 
ships would  be  invited  by  my  noble  and  learned  friend,  the 
Lord  Chancellor,  to  pronounce,  appears  to  me  a  correct  form 
of  decision  to  arrive  at  upon  this  case,  which  is  somewhat 
complicated  and  rather  tedious  in  its  nature  and  character. 
I  think  that  decree  will  render  ample  justice  to  all  the  par- 
ties concerned. 

Lord  Blackburn:        *  «  «  »  ♦ 

704]  *Looking  at  the  affidavits  (they  are  very  long  and 
I  will  not  jjo  through  them)  which  were  used  before  Mr. 
705]  Justice  Manisty,  I  *think  that  in  none  of  those  par- 
ticulars did  the  appellant  satisfy  the  burden  that  was  cast 
upon  him.  He  makes  general  statements  of  fraud,  but  no- 
where does  he  condescend  upon  any  {mrticular  of  fraud, 
such  as  in  my  mind,  if  I  had  been  in  Mr.  Justice  Manisty' s 
place,  would  have  made  me  think  that  it  was  at  all  fit  that 
he  should  be  allowed  to  defend  upon  that  ground.  There 
are  long  statements  resulting  in  saying  that  this  society  was 
illegal  upon  various  grounds,  which  I  cannot  follow  at  all. 
One  ground,  among  others,  is,  because  there  was  a  drawing 
of  lots  on  one  occasion,  therefore  it  was  illegal  as  coming 
under  the  Lottery  Acts.  I  cannot  think  that  that  was  a 
good  ground  of  defence. 

There  was  one  point,  and  only  one,  which  was  argued  a 
good  deal  here.  I  do  not  observe  that  it  was  urged  in  the 
courts  below,  but  it  was  argued  by  Mr.  Wills  here.  He 
said  taking  the  form  of  deed,  the  £11,000  and  odd  hundred 
pounds  should  be  considered  as  a  i)enalty  to  secure  the  re- 
payment of  the  different  instalments,  and  not  as  a  debt 
which  upon  the  non-payment  of  the  instalments  should  be 
recovered.  I  do  not  think  that  that  is,  tenable  for  the  rea- 
sons which  have  in  fact  been  assigned  before.  The  object 
and  the  nature  of  the  society  here,  and  the  whole  terms  of 
the  bargain  here  were  these : — If  you  choose  to  borrow  the 
money,  you  shall  name  a  sum  which  is  to  be  added  to  the 
principal  and  to  be  repaid ;  and  as  it  is  the  very  essence  of 
the  society  that  we  should  have  punctual  payments,  if  you 
make  default  in  paying  the  instalments,  the  whole  sum  shall 
become  payable  at  once.  Speaking  not  judicially,  but 
as  giving  my  own  opinion,  I  do  not  think  that  a  society 
framed  upon  a  principle  of  this  sort  could  have  gone  on 
anyhow,  even  if  the  instalments  had  been  punctually  paid ; 
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bot  it  is  self-evident  that  nnless  the  instalments  were  punct- 
ually paid  the  society  must  have  stopped  in  a  very  short 
time  indeed.  The  agreement  between  the  parties  was,  and 
it  is  obvious  that  what  they  meant  to  agree  was,  that  the 
£6,000  and  the  £6,000  odd  in  addition  as  the  premium  shall 
be  a  debitum  in  ymserdi  payable  by  instalments  if  the  in- 
stalments are  punctually  paid,  but  if  there  be  a  default  in 
paying  them,  then  all  is  to  be  paid  at  once.  That  being 
the  contract  between  the  parties  that  is  not  the  case  of  a 

Senal  sum.  It  is  not  necessary  for  the  House  probably  to 
ecide  *that  question,  but  if  it  were  necessary  to  de-  [706 
cide  it  I  should  say  that  it  was  not  a  penalty,  but  an  actual 
sum,  like  the  case  of  a  promissory  note  payable  by  instal- 
ments, the  whole  to  become  due  if  one  of  the  instalments 
is  not  punctually  paid.  «  *  »  * 

*LoRD  Watson  :    Mv  Lords,  I  agree  with  the  re-    [708 
suit  at  which  your  Lordships  have  arrived  upon  the  various 
matters  which  have  been  discussed  in  the  present  appeal. 
«  «  «  «  « 

*Mv  Lords,  it  is  a  well-known  and  a  very  proper  [709 
rule  that  a  general  allegation  of  fraud  is  not  sufficient  to  in- 
fer liability  on  the  part  of  those  who  are  said  to  have  com- 
mitted it.  And  even  if  that  were  not  the  rule  of  common 
law,  I  think  the  terms  of  Order  xiv,  would  require  the  par- 
ties to  state  a  very  explicit  case  of  fraud,  or  rather  of  facts 
suggesting  fraud,  because  I  cannot  think  that  a  mere  state- 
ment that  fraud  had  been  committed,  is  any  compliance 
with  the  words  of  that  rule  which  require  the  defendant  to 
state  facts  entitling  him  to  defend.  The  rule  must  require 
not  only  a  general  and  vague  allegation  but  some  actual  fact 
or  circumstance  or  circumstances  which  taken  together  im- 

Ely,  or  at  least  very  strongly  suggest,  that  a  fraud  must 
ave  been  committed,  those  facts  being  assumed  to  be  true. 

My  Lords,  the  only  part  of  the  case  upon  which  I  felt 
some  difficulty  during  the  discussion  was  that  which  re- 
lated to  the  character  of  the  mortgage  bond  ;  the  contention, 
I  mean,  on  the  part  of  the  appellant  tliat  the  sum  appearing 
to  be  due  on  the  bond  ought  to  be  split  into  two,  namely,  a 
sum  of  £6,000  as  representing  capital  money  advanced,  and 
the  sole  debt  due  *according  to  his  contention,  and  [710 
a  smaller  sum  of  £5,221  as  representing  interest  or  penalty, 
for  it  was  put  in  both  shapes. 

Now,  my  Lords,  whatever  the  law  might  have  been,  if 
the  appellant  could  have  shown  that  the  substance  of  the 
transaction  was  as  represented  by  him,  it  humbly  appears 
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to  me  that  the  contract  to  which  he  refers  as  supporting  his 
contention  does  not  support  it.  I  think  the  substance  of 
the  transaction  between  the  Mutual  Society  and  the  appel- 
lant was  this :  that  in  compliance  with  the  rules  of  the  so- 
ciety he  undertook  an  obligation  precisely  such  as  those 
rules  contemplated,  an  obligation  to  pay  a  sum  of  £11,221 
as  the  price  of,  or  consideration  for,  the  interest  which  he 
was  to  take^  in  return  in  the  society.  I  think  it  was  the 
plain  intention  of  these  contracting  parties  that  that  sum 
should  be  paid  and  received,  and  no  other  sum  is  stipulated 
to  be  paid  under  the  bond.  No  doubt  there  is  a  postpone- 
ment of  payment  in  certain  events ;  and  the  bond  mignt  be 
read  either  as  a  contract  for  payment  by  eighty  instalments, 
payment  being  accelerated  against  the  mortgagor  in  the 
event  of  his  default,  or  it  might  be  viewed  as  a  contract  for 
immediate  payment,  with  a  right  and  privilege  to  the  mort- 
gagor to  postpone  that  payment  by  making  regular  quar- 
terly payments  of  instalments,  each  equivalent  to  one-eight- 
ieth part  of  the  capital  sum  to  be  paid.  But,  my  Lords, 
whicnever  of  these  views  be  taken,  I  do  not  think  it  possi- 
ble to  bring  that  within  the  cases  of  penalty  or  to  bring  it 
within  the  rule  that  would  entitle  the  appellant  to  relief  in 
equity.  It  seems  to  me  to  be  a  plain  case  of  contract  to  re- 
pay that  capital  sum,  and  there  being  no  illegality  in  the 
contract,  it  does  not  appear  to  me  that  he  is  entitled  to  have 
it  held  to  be  penalty  or  to  ask  relief. 

My  Lords,  I  fully  agree  that  the  order  which  your  Lord- 
ships propose  as  that  which  should  be  made  by  this  House 
will  entirely  meet  the  justice  of  the  case.  I  think,  my 
Lords,  that  it  is  very  satisfactory  that  your  Lordships  have 
been  able  to  indicate  an  opinion  upon  points  which  it  is  not 
necessary  to  decide  in  this  case,  because  these  taken  alons 
with  the  admissions  which  have  been  made  at  the  bar  wiU 
narrow  to  a  very  great  extent  the  discussion  upon  the  mer- 
its of  the  case,  and  that  is  exceedingly  desirable,  as  other- 
wise the  sole  result  of  your  Lordships'  judgment  would  be 
711]  *to  find  that,  after  all  the  litigation  which  has  taken 
place,  the  appellant  is  entitled  now  to  begin  litigation  anew. 

Order  appealed/rom  reversed.  Cause  remitted  to 
the  High  Court  with  the  Declarations  and 
Directions  already  read  to  the  House. 

The  following  Order  was  afterwards  entered  on  the  Jour- 
nals : — 

It  is  Ordered  and  Adjudged,  That  the  said  Order  of 
Her  Majesty's  Court  of  Appeal,  of  21st  of  No- 
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vember,  1878,  complained  of  in  the  said  appeal, 
be  and  the  same  is  hereby  reversed :  And  it  ap- 
pearing to  this  House  that  the  motion  by  way  of 
apj)eal  before  the  Common  Pleas  Division  of  Her 
Maiesty's  High  Court  of  Justice  on  the  2d  day 
of  November,  1878,  was,  by  consent  of  the  par- 
ties, treated  as  an  appeal  from  the  order  of  Mr. 
Justice  Field,  dated  the  30th  day  of  October, 
1878,  as  well  as  from  the  order  of  Mr.  Justice  Ma- 
nisty,  dated  the  6th  day  of  September,  1878,  it  is 
Declared^  That  the  application  of  the  appellant 
to  Mr.  Justice  Field  to  enlarge  the  time  for  ap- 
pealing against  the  order  of  Mr.  Justice  Manisty 
ought  to  have  been  granted  ;  and  that  such  time 
ought  now  to  be  treated  as  having  been  enlarged 
till  the  2d  day  of  November,  1878,  when  the  mo- 
tion by  way  of  appeal  to  the  Divisional  Court  was 
made :  And  it  is  Declared^  That  the  order  of  Mr. 
Justice  Manisty,  dated  the  6th  day  of  September, 
1878,  ought  to  have  been  discharged  by  the  Divi- 
sional Court,  and  that  the  appellant  ought  to 
have  been  allowed  to  defend  the  action  without 
making  any  payment  into  court  or  giving  secu- 
rity to  the  satisfaction  of  the  Master,  but  only  for 
the  purpose  of  having  the  amount  due  to  the  re- 
spondents under  the  several  mortgage  bonds  on 
which  the  action  was  brought  properly  ascertained 
bjr  an  account  to  be  taken  *under  the  [712 
direction  of  the  court;  and  that,  if  judgment 
were  signed,  it  ought  to  have  been  as  security 
only  for  what  might  be  found  due  on  taking  such 
account :  And  it  is  Ordered^  That  the  Common 
Pleas  Division  of  Her  Majesty's  High  Court  of 
Justice  do  direct  such  account  to  be  taken  :  And 
it  is  Declared^  That  in  taking  such  account  credit 
ought  to  be  given  to  the  appellant  for  all  sums 
received  by  the  respondents,  or  which,  without 
their  wilful  default,  ought  to  have  been  received 
by  them  under  the  said  mortgage  bonds,  or  from 
any  of  the  securities  comprised  therein  ;  and  the 
appellant  and  respondents  respectively  consent- 
ing thereto :  It  is  hereby  Direcied,  That  the  sum 
of  £1,300,  levied  under  the  execution  issued,  J^e 
paid  by  the  respondents  into  court  to  abide  the 
result  of  the  said  account ;  and,  by  the  like  con- 
sent, it  is  Declared^  That  in  taking  the  said  ac- 
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count  credit  is  to  be  given  as  on  this  day  to  the 
appellant  for  the  sum  of  £2,000  as  the  value  of 
the  land  forming  part  of  the  security  under  the 
mortgage  bond  bearing  date  the  26th  day  of 
March,  1874,  which  land  is  to  be  taken  over  by 
the  respondents'  society  absolutely  at  that  price, 
the  appellant  undertaking  to  forego  all  rignt  to 
redeem  such  land,  and  to  execute  all  necessary 
assurances  to  confirm  the  respondents'  title  to  the 
same,  and  the  respondents  undertaking  to  pay 
to  the  appellant  in  cash  and  not  by  way  of  divi- 
dend any  sum  which,  on  taking  the  said  account, 
may  be  found  due  to  them,  to  an  amount  not  ex- 
ceeding the  said  sum  of  £2,000 ;  and,  by  the  like 
consent,  it  is  Ordered^  That  any  other  securities 
comprised  in  the  said  mortgage  bonds  which  may 
not  hitherto  have  been  realized  be  got  in  and  con- 
verted into  money,  under  the  direction  of  the 
court,  and  the  proceeds  thereof  applied  in  pay- 
713]  ment  *of  what,  if  anything,  may  be  found  due 
to  the  respondents  on  taking  the  said  account,  or 
otherwise,  as  may  be  just:  And  it  is  Declared^ 
That  the  judgment  signed  and  the  execution  is- 
sued in  the  action  ought  to  stand  as  a  security 
only  for  such  ultimate  balance,  if  any,  as  may  be 
found  due  to  the  respondents  upon  the  result  of 
the  said  account :  And  it  is  Declared^  That  the 
costs  in  this  House,  and  in  the  courts  below,  in- 
cluding the  costs  of  the  said  petition  presented 
by  the  appellant  to  this  House  on  the  23d  day  of 
February  last,  praying  that  certain  statements  in 
the  printed  case  of  the  respondents  might  be  ex- 
punged therefrom,  ought  to  abide  the  result  of 
taking  the  account,  and  that  such  costs  be  paid 
by  the  respondents  to  the  appellant  if  the  bal- 
ance found  to  be  due  at  the  time  of  the  execution 
issued  shall  fall  short  of  the  sum  indorsed  on  the 
writ  as  that  directed  to  be  levied  and  paid  by  the 
appellant  to  the  respondents,  if  such  balance  at 
the  time  last  aforesaid  shall  be  found  to  have 
amounted  to  or  to  have  exceeded  that  sum :  And 
it  is  Oi'dered^  That  the  amount  of  the  costs  in- 
^  curred  in  this  House  in  respect  of  the  said  ap- 

peal, and  of  the  said  petition  of  the  appellant  to 
expunge  certain  statements  in  the  respondents' 
printed  case,  be  certified  by  the  clerk  oi  the  Par- 
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liaments:  And  it  is  farther  Ordered^  That  the 
caase  be,  and  the  same  is  hereby  remitted  to  the 
Common  Pleas  Division  of  Her  Majesty's  High 
Court  of  Justice  to  do  therein  as  shall  be  just 
and  consistent  with  these  declarations,  directions, 
and  judgment. 

Lords'  Journals,  8th  June,  1880. 

Solicitors  for  appellant :  PurMs  &  Perry, 
Solicitors  for  respondents:  Linklater^  Hackwood^  Addi- 
son &  Brown. 


Where  a  bond  or  mortgage  payable 
in  instalments  contains  a  provision 
that  in  case  of  default  upon  any  in- 
stalment the  whole  sum  shall,  at  the 
option  of  the  holder,  become  due, 
equity  will  not  in  the  absence  of  fraud, 
trick  or  oppression,  relieve  the  obligor 
from  the  effect  of  such  default :  25 
Eng.  Rep.,  221  note. 

Otherwise  when  the  payee  is  guilty 
of  fraud,  trickery  or  oppression  :  Judd 
«.  Ensign,  6  Barb.,  258. 

It  is  the  duty  of  the  debtor  to  seek 
the  creditor  and  tender  to  him  if  with- 
in the  State :  Uoag  v.  Parr,  18  Hun, 
95,  99  ;  Qrussy  «.  Snyder,  55  How. 
Pr.,  188,  affirming  50  id.,  134  ;  Hale  «. 
Patton,  66  N.  Y.,  238. 

If  the  creditor  be  intentionally  or 
evasively  absent  from  his  house,  ten- 
der to  his  family  there  is  good  :  Judd  v. 
Ensi^pa,  6  Barb.,  258 ;  Hoajr  o.  Parr. 
13  Han,  95,  100  ;  Grussy  f).  Snyder,  55 
How.  Pr.,  188,  affirming  50  id..  134. 

In  an  action  upon  a  bond  which  au- 
thorizes the  obligee,  at  his  election, 
to  consider  the  principal  as  due  on 
failure  to  pay  the  interest,  the  com- 
plaint must  contain  an  allegation  that 
ne  so  elects,  or  he  can  only  recover  the 
interest:  Howard  «.  Farley,  3  Bob., 
599. 

A  mortgage  contained  a  clause  to  the 
effect,  that  if  any  of  the  instalments  of 
principal  or  interest  should  remain  un- 
paid for  ninetv  days  after  it  became 
due,  the  whole  amount  of  the  note 
sliould  become  due  immediately  at  the 
option  of  the  payee  or  holder. 

Upon  a  failure  to  pay  any  of  the  in- 
stalments of  the  note  according  to  its 


terms,  the  note  became  due  immedi- 
ately at  the  option  of  the  payee,  and  it 
was  not  necessary  for  the  payee,  before 
commencing  proceedings  to  enforce  it 
for  the  full  amount,  to  announce  his 
option  to  the  maker  by  notice  in  writ- 
ing that  he  elected  to  consider  the 
whole  amount  of  the  note  as  due ;  it 
was  sufficient  if  he  made  his  election 
and  demanded  payment  of  the  whole 
amount  before  the  commencement  of 
the  action :  Leonard  o.  Tyler,  60  Cal. , 
299. 

A  company  who,  under  a  contract 
with  a  city,  was  constructing  water- 
works, executed  a  mortgage  on  them, 
to  secure  certain  bonds  and  the  coupons 
thereto  attached,  which  stipulates  that 
if  the  company  shall  fail,  for  the  space 
of  ninety  days,  to  pay  the  coupons 
when  they  shall  become  due,  providedg 
such  failure  is  not  caused  by  the  cityl 
under  the  contract,  all  of  the  bonds 
shall  become  due,  and  the  lien  of  the 
mortgage  may  be  enforced  for  the 
wbole  debt.  Coupons  remained  due 
and  unpaid  for  the  specified  period. 
Held,  that  the  bill  need  not  negative 
the  failure  of  the  city,  bat  that  such 
failure,  if  it  existed,  must  be  set  up  as 
matter  of  defence  :  Waterworks  Co.  c. 
Barrett,  103  U.  S.  H.,  516. 

A  general  allegation  of  fraud,  without 
setting  out  the  facts  showing  its  exist- 
ence, is  bad,  as  merely  alleging  a  con- 
clusion of  law  without  naming  the  ex- 
istence of  facts  by  which  it  is  supported, 
and  as  presenting  no  fact  upon  which 
an  issue  can  be  taken :  McMurray  t. 
Gifford,  5  How.  Pr.,  14;  Barber  t>. 
Morgan,  51  Barb.,  116. 
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[6  Appeal  Cases,  714.] 

H.L.  (E.),  July  6,  6,  8,  1880. 

[HOUSE  OF  LORDS.] 

714]    *Henry  Pearks,  Appellant;  and  William  Mose- 
LEY  aad  Others,  RespondcTUs. 

{In  re  M0SELEY8  TRUSTS.) 
WUl—Bequeti  to  a  doM—Bematenew. 

In  ascertaining  whether  a  beqnest  falls  within  the  rule  against  remoteness*  the 
words  of  the  testator  are  first  to  be  taken,  and  their  meaning  determined ;  and  it  is  then 
to  be  considered  whether  that  meaning  brings  them  within  the  operation  of  the  rule. 

The  vice  of  remoteness  affects  a  class  as  a  whole,  if  it  may  affect  an  miascertained 
number  of  its  members. 

Per  Thx  Lord  Chanckllor  (Lord  Selborae) :  In  a  devise  to  a  class,  if  all  the 
shares  would  necessarily  be  ascertained  within  due  limits  of  time,  it  would  be  im- 
material that  in  a  later  pirt  of  the  will  there  were  found,  as  to  some  particular 
shares,  superadded  conditions  which  might  or  might  not  be  void  by  reason  of  re- 
moteness. 

A  will  contained  a  bequest  of  a  particular  sum  of  £8,000  to  the  testator's  daughter 
and  her  husband  for  life,  and  after  their  deaths  "  my  will  is  that  the  sum  of  £3,000, 
the  securities  for  the  same  and  the  produce  thereof,  shall  be  in  trust  for  all  the  chil- 
dren of  my  said  daughter  who  shall  attain  the  age  of  twenty-one  years,  and  the  law- 
ful issue  of  such  of  them  as  shall  die  under  that  age,  leaving  lawful  issue  at  his,  her, 
or  their  decease  or  respective  deceases,  which  issue  shall  afterwards  attain  the  age 
of  twenty-one  years,  or  die  under  that  age  leaving  issue  at  his,  her,  or  their  decease 
or  deceases  respectively,  as  tenants  in  common  if  more  than  one,  but  such  issue  to 
take  only  the  share  or  shares  which  his,  her,  or  their  parent  or  parents  respectively 
would  have  taken  if  living."  A  life  interest  in  another  sum  of  £8,000  was  given  to 
the  son  with  exactly  the  same  trusts  for  his  issue ;  in  defitnlt,  over. 

Held,  that  the  bequest  was  void  for  remoteness. 

Held,  also,  that  the  beqnest  being  to  a  class,  the  parts  of  it  could  not  be  severed, 
so  as  to  treat  one  portion  as  good,  though  the  other  was  void. 

Hale  V.  Haiti})  approved. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  affirmed  a  previous  decision  of  the  Master  of  the  Rolls  ('). 

Joseph  Moseley,  by  a  will  dated  in  April,  1831,  bequeathed 
his  personal  estate  to  trustees  to  convert  the  same  into 
money,  and  to  hold  the  produce  upon  trust  as  to  the  sum  of 
715]  £3,000,  part  thereof,  *to  pay  the  income  to  his 
daughther  Mary  Jordan  for  her  lire  for  her  own  separate 
use  and  benefit,  free  from  the  interference  or  engagements 
of  her  then  or  any  future  husband.  And  as  to  the  disposi- 
tion of  this  sum  after  her  husband's  death  and  her  own,  the 
trust  was  declared  in  the  following  words:  "And  from  the 
decease  of  my  said  daughter  my  will  is  that  the  sum  of 
£3,000,  the  securities  for  the  same,  and  the  produce  thereof, 
shall  be  in  trust  for  all  the  children  of  my  said  daughter 

O  8  Ch.  D.,  648;  18  Eng.  R.,  789.  («)  11  Ch.  D.,  555 ;  27  Eng.  R.,  774. 
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who  shall  attain  the  age  of  twenty-one  years,  and  the  law- 
ful issue  of  such  of  them  as  shall  die  under  that  age,  leav- 
ing lawful  issue  at  his,  her,  or  their  decease,  or  respective 
deceases,  which  issue  shall  afterwards  attain  the  age  of 
twentyone  years,  or  die  under  that  age  leaving  issue  at  his, 
her,  or  their  decease  or  deceases  respectively,  as  tenants  in 
common,  if  more  than  one,  but  such  issue  to  take  only  the 
share  or  shares  which  bis,  her,  or  their  parent  or  parents 
respectively  woul4  have  taken  if  living." 

The  will  then  proceeded  to  give  to  the  testator's  son  Wil- 
liam Moseley  the  interest  of  the  other  £8,000,  part  of  the 
said  money  so  directed  to  be  invested,  for  his  life.  *' And 
from  his  decease  I  declare  and  direct  that  the  said  sum  of 
£3,000,  or  the  aforesaid  trust  securities  thereof  and  their 
produce,  shall  be  upon  the  like  trusts  for  his  children  and 
issue,  as  are  hereinbefore  declared  of  the  trust  money  and 
fund  for  the  benefit  of  the  children  of  my  daughter  Mary 
Jordan,  and  in  default  of  such  issue  of  my  son  William, 
then  in  trust  for  my  grandson  Samuel  Moseley,  his  execu- 
tors and  administrators."  And,  after  certain  legacies,  &c., 
the  residue  of  the  personal  estate  was  bequeathed  to  the 
same  grandson. 

The  testator  died  in  May,  1831.  The  will  was  proved  in 
August  of  the  same  year,  and  the  two  sums  of  £3,000  were 
duly  raised  out  of  tue  testator's  estate.  The  testator's  son, 
William  Moseley,  married  and  had  three  children,  two  of 
them  died  young  and  without  having  been  married,  and  the 
third,  a  daughter,  Harriet,  came  of  age  in  1869,  and  on  the 
14th  of  April,  1863,  married  Henry  Pearks.  On  their  marriage 
a  settlement  was  executed  giving  them  a  joint  power  of  ap- 
pointment over  the  fund,  subject  to  which  it  was  to  be  for 
the  separate  use  of  Harriet  for  life,  and  after  her  death  for 
her  husband.  This  power  of  appointment  was  never  exer- 
cised. Mary  Jordan  had  several  children,  some  of  whom 
died  unmarried,  five  of  *them  attained  twenty-one  in  [716 
her  lifetime,  two  of  these  died,  and  the  remaining  three  sur- 
vived her.  In  December,  1870,  the  three  children  of  Mary 
Jordan  who  survived  her  and  the  representatives  of  her  two 
children  who  died  in  her  lifetime  presented  a  petition  pray- 
ing for  payment  of  the  legacy  of  £3,000  to  them.  The 
petition  was  served  on  Harriet  Moseley  who  was  the  repre- 
sentative of  the  residuary  legatee.  In  January,  1871,  the 
petition  was  heard  by  Vice-Chancellor  Malins,  who  held 
that  the  gift  was  not  void  as  infringing  the  rule  against  perpe- 
tuities, and  he  therefore  made  an  order  in  accordance  with 
34  Eng.  Rep.  6 
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the  prayer  of  the  petition  (*).     The  testator's  son,  William 
Moseley,  died  in  September,  1877.     The  money  was  paid 
into  the  Bank  of  England  on  the  Ist  of  December^  1877,  un- 
der the  provisions  of  the  Trustees'  Relief  Act.     On  the  14th 
of  December,  1877,  Harriet  Moseley,  the  representative  of 
the  residuary  legatee,  presented  a  petition  praying  for  pay- 
ment to  her  of  the  sum  so  paid  into  court.     In  the  same 
month  Henry  Pearks  presented  a  petition  that  the  money 
might  be  paid  out  to  him.     Both  petitions  came  on  to  be 
heard  by  the  Master  of  the  Rolls,  who,  thinking  on  the  au- 
thorities the  bequest  to  be  void,  ordered  the  money  to  be 
paid  to  Harriet  Moseley  as  the  legal  personal  representative 
of  Samuel  Moseley,  the  testator's  grandson,  the  residuary 
legatee  (*).    Mr.  Pearks  appealed  against  this  decision,  which 
was  affirmed  by  the  Lords  Justices,  who  held  (following, 
though  with  avowed  reluctance,  Smith  v.  Smith  (') ),  that  the 
gift  to  the  children  could  not  be  severed  from  the  gift  to  the  re- 
moter issue,  but  that  the  whole  gift  was  void  as  infringing  the 
rule  against  perpetuities  (*).    This  appeal  was  then  brought. 
Mr.  Chitty,  Q.C.,  and  Mr.  W.  Barber  (Mr.  Homer  was 
with  them),  for  the  appellant:    The  gift  of  the  £3,000  in 
favor  of  the  children  of  W.  Moseley  was  not  a  gift  to  the 
children  and  the  issue  as  one  undivided  and  indivisible  class ; 
there  were  two  gifts,  which  might  be  severed,  and  one  part 
remain  good,  though  the  other  might  not  be  capable  of  being 
sustain^.     The  class  of  the  children  was  ascertainable  at 
the  death  of  William  Moseley  the  tenant  for  life.     Their 
717]    interests  *then  became  absolutely  vested.     Harriet, 
bis  only  child  (who  married  Henry  Pearks),  then  took  an 
almoin te  vested  interest  iu  the  £3,000,  and  that  interest  was 
not  affected  by  the  subsequent  provisions  in  the  will.     Those 
provisions  which  related  to  the  after-born  issue  might  be 
separated  from  the  original  gift  to  the  children :  CatUin  v. 
JSrowai^).    Mrs.  Pearks'  interest  being  vested  and  inde- 
feasible was  taken  after  her,  in  succession  to  her.     The  rule 
Buppo^  to  be  established  by  Smith  v.  Smith  {*),  which 
^^ould  make  the  whole  gift  void,  because  one  part  (which 
<^o«/d  easily  be  separated  from  the  rest)  was  so,  was  itself 
^>Tooeous,  and  bad  not  met  with  the  approbation  of  all  snb- 
^^uent  judges.     Even  those  who  felt  themselves  bound  to 
r^^liow  11  expressed,  as  the  Lords  Justices  had  done  in  this 
^^^^  itself  ex  their  non  concurrence  with  it.     The  whole  ten- 

^      (')  I^w  Re|x,  11  Eq  .  499.  (*>  II  Ch.  R.  »8;  n  Bug.  R.,  774, 

<       (»)   1 1   Oh.  D.,  W5 ;  2T  Enff,  R,.  T74.  i»^  11  Haw,  87:1 

(^  Lm^m  R«f>c.  d  Ch.  Aftx.  541.  V*^  Uw  Rep.,  5  CK  Ape,  542. 

0)  U  Ck  a,  WS-W9 ;  2T  Eng.  R.,  7*4. 
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deiicy  of  the  reasoning  of  Mr.  Baron  Rolfe,  in  the  opinion 
given  by  him  as  one  of  the  consulted  judges  to  the  House  of 
liords,  m  the  case  of  Dungannon  v.  Smith  (*),  was  unfavor- 
able to  the  doctrine  now  asserted  to  be  established  by  Smith 
V.  Smith  {*),  although  in  the  case  in  which  he  was  speaking, 
the  words  of  that  particular  devise  were  in  violation  of  the 
law  against  perpetuities.  And  the  doctrine  stated  in  Smith 
V.  Smith  {*)  was  certainly  not  in  accordance  with  that  de- 
clared in  Oattlinv.  Browni^).  The  judgment  there  was  ex- 
pressly approved  by  the  late  Master  of  the  Rolls  in  Webster 
V.  Bod€Ungton{%  his  decision  in  which  proceeded  on  another 
^ound.  Nor  was  the  doctrine  now  contended  for  approved 
in  Salmon  v.  Salmon  (*).  In  Wilson  v.  Wilson  (*)  there  wias  a 
gift  by  will  to  the  present  and  future  children  of  J.  L,  who 
should  be  living  at  the  decease  of  the  testator's  wife,  with  a 
direction  that  the  shares  of  the  daughters  should  be  settled 
on  themselves  for  life  with  remainders  to  their  children,  and  it 
was  held  that  the  gift  was  not  void  for  remoteness  as  regarded 
the  share  of  a  daughter  bom  in  the  testator's  lifetime,  the 
bequest  being  treated  as  a  sejjarate  gift  to  each  child,  which 
absolutely  vested  in  each  within  due  limits  of  time,  and  which 
was  not  affected  by  any  condition  afterwards  provided. 

♦Effect  ought  to  be  given  to  what  is  the  plain  in-  [718 
tention  of  the  testator,  in  preference  to  a  very  strict  appli- 
cation of  the  rule  against  remoteness,  by  which  that  intention 
mnst  be  entirely  defeated. 

Mr.  WaUer^  Q.C.,  and  Mr.  Davey^  Q.C.  (Mr.  Rawlinson 
was  with  them^,  for  the  respondents,  insisted  that  the  rule 
as  to  perpetuities,  and  as  to  the  impossibility  of  separating, 
10  a  gift  to  a  class,  one  portion  from  another,  which  had  re- 
ceive its  final  exposition  in  Smith  v.  Smith  ('),  had  been 
well  established  by  previous  authorities  :  Jee  v.  Audlev{^); 
Leake  v.  Robinson  {) ;  Greenwood  v.  Roberts  (•) ;  Webster  v. 
Boddington  (") ;  Hale  v.  Hale  (") :  and  whatever  opinions 
might  exist  as  to  the  soundness  of  the  reasons  for  the  rule,  ic 
was  too  well  settled  to  be  now  called  in  question.  In  the 
earliest  edition  of  Jarman  on  Wills  it  had  been  recognized  as 
even  then  being  a  settled  rule("),  that  learned  writer  using 
.these  words  with  regard  to  it,  '*  It  is  to  be  observed  that 
where  a  gift  to  a  class  extends  to  objects  too  remote,  the 
fact  that  some  of  the  objects  eventually  comprising  the  class 

(1)  12  Cl.  A  F.,  at  p.  674.  O  1  Cox,  824. 

(»)  Law  Rep.,  5  Ch.  Ap.,  342.  («»)  2  Mer.,  868. 

(»)  11  Hare,  872.  (•)  15  Beav.,  92;  21  L.  J.  (Ch.),  262. 

(«)  26  Beav.,  at  p.  137.  C^)  26  Beav.,  128. 

(*)  29  Beav.,  27.  <")  8  Ch.  D..  648 ;  18  Eng.  R.,  789. 

(•)  28  L.  J.  (Ch,),  95.  (")  VoL  i,  p.  281. 
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were  actually  bom  within  the  period  allowed  by  the  rnle  of 
law,  will  not  render  the  gift  valid  quoad  those 'objects"  (*): 
and  in  another  place  he  saysO,  *'The  fact  that  the  gift 
might  have  included  objects  too  remote,  is  fatal  to  its  va- 
lidity." Seaman  V.  Ward  {*)  declared  that  where  there  is 
a  gift  to  a  class  some  of  the  objects  of  which. are  too  remote, 
and  some  not,  effect  cannot  be  given  to  the  latter  separated 
.from  the  former,  but  the  whole  ^ft  is  void. 

Mr.  Olasse^  Q.C.,  and  Mr.  Barley ^  appeared  for  other 
parties  interested,  but  did  not  address  the  House. 

Mr.  Chitty  replied. 

Thb  Lord  Chancellor  (Lord  Selbome):  My  Lords, 
this  case  raises  a  question  which,  speaking  for  myself,  I  am 
surprised  to  find  raised  at  this  time  upon  the  law  of  remote- 
719]  ness.  *As  I  regard  the  case,  the  question  so  raised  is 
one  which  has  been  long  since  conclusively  determined  by 
authority,  and  the  arguments,  by  which  it  is  attempted  to  dis- 
tinguish this  case  from  the  former  authorities,  do  not  appear 
to  me  to  be  capable  of  being  maintained. 

The  rule  which  has  always  been  applied  to  cases  of  re- 
moteness is  this  :  You  do  not  import  the  law  of  remoteness 
into  the  construction  of  the  instrument,  by  which  you  investi- 
gate the  expressed  intention  of  the  testator.  You  take  his 
words,  and  endeavor  to  arrive  at  their  meaning,  exactly  in 
the  same  manner  as  if  there  had  been  no  such  law,  and  as  if 
the  whole  intention  expressed  by  the  words  could  lawfully 
take  effect.  I  do  not  mean,  that,  in  dealing  with  words 
which  are  obscure  and  ambiguous,  weight,  even  in  a  ques- 
tion of  remoteness,  may  not  sometimes  oe  given  to  the  con- 
sideration that  it  is  better  to  effectuate  than  to  destroy  the 
intention ;  but  I  do  say,  that,  if  the  construction  of  the  words 
is  one  about  which  a  court  would  have  no  doubt,  though 
there  was  no  law  of  remotene^  that  construction  cannot  be 
altered,  or  wrested  to  something  different,  for  the  purpose 
of  escaping  from  the  consequences  of  that  law. 

So  understanding  the  rule,  the  first  question  in  every  case 
of  this  kind  is  that  of  pure  and  simple  construction^ — what 
is  the  meaning  of  the  words  which  the  testator  has  used  % 
Whiit  would  their  effect  be,  if  there  was  no  law  of  remote- 
ness ?  So  approaching  the  present  will,  I  cannot  avoid  com- 
ing to  the  conclusion,  that  the  words  upon  which  everything 
turns,  ("which  issue  shall  afterwards  attain  the  age  of 
twenty-one  years  or  die  under  that  age,  leaving  issue  living 
at  his,  her,  or  their  decease  or  deceases  respectively,")  are 
words  of  description,  and  not  words  of  superadded  condi- 

0)  VoL  i,  p.  28L  O  At  p.  288.  O  22  Beav.,  591. 
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tion.  If  70a  conld  find  in  this  will  a  gift  simply  to  ^^  all  the 
children  of"  the  testator's  ''daughter  who  shall  attain  the 
age  of  twenty-one  years"  (I  am  reading  that  gift  to  which 
the  present  is  referential),  ''and  the  lawful  issue  of  such 
of  them  as  shall  die  under  that  age  leaving  lawful  issue 
at  his,  her,  or  their  decease  or  respective  deceases" — if  you 
could  find  a  gift  in  those  terms,  unqualified  by  anytaing 
which  afterwards  follows,  no  doubt  there  would  be  no  re- 
moteness. All  the  shares  would  necessarily  be  ascertained 
within  due  limits  of  time  ;  and  it  wonld  be  immaterial,  if  in 
*a  later  part  of  the  will  you  found,  as  to  some  par-  [720 
ticular  snare  or  shares,  superadded  conditions  wnich  might 
or  might  not  be  void,  by  reason  of  remoteness  or  otherwise. 
But  in  this  case,  if  there  was  no  law  of  remoteness,  I  am 
satisfied  that  no  court  would  be  justified  in  omitting  the 
qualification  which  follows,  or  refusing  to  treat  that  q  ualifi- 
cation  as  entering  into  the  description  of  the  issue  who  are 
to  take;  "which  issue  shall  afterwards  attain  the  age  of 
twenty-one  years,"  and  so  on.  It  is,  to  my  mind,  the  same 
thing  in  effect  as  if  the  testator  bad  expressed  himself  thus : 
"For  all  the  children  of  my  said  daughter  who  shall  attain 
the  age  of  twenty-one  years,  and  the  issue  who  shall  live  to 
attain  that  age  of  such  of  them  as  shall  die  in  minority."  If 
that  were  so,  there  can  be  no  question  that  the  gift  to  the 
issue  would  be  void  for  remoteness ;  and  then  arises  the 
ulterior  question,  whether  it  is  possible  to  sever  the  gift  to 
that  issue  from  the  gift  to  the  cnildren,  so  as  to  enable  the 
one  to  stand,  while  the  other  must  fall. 

My  Lords,  I  find  that  the  Master  of  the  Rolls,  in  the  case 
of  Hale  V.  HaZe  ('),  expressed  an  opinion  upon  the  construc- 
tion of  this  very  will,  with  which  I  agree.     He  says  (') :  "As 
I  read  the  gift,  it  was  the  issue  which  should  afterwards 
attain  the  age  of  twenty-one  years.     That  was  a  part  of  the 
description  of  the  issue,  and  therefore  it  was  a  mistake  to 
say  you  could  divide  the  number  of  shares  into  as  many  as 
there  are  children  who  are  alive  and  children  who  died  leav- 
ing issue.    There  is  no  gift  to  the  issue  as  such — only  to 
such  as  attain  twenty-one."     And  he  points  out  that  Vice- 
Chancellor  Malins  in  the  case  of  Moseley* s  Trusts  ('),  which 
has  been  so  frequently  mentioned  in  the  argument,  made 
that  mistake  in  the  reasons  which  he  gave  for  his  decision. 
It  does  appear  to  me,  though  there  maybe  some  expressions 
iQ  yicft-Chancellor  Malins' s  judgment  in  the  case  of  Mose- 
ley's  Trusts  (')  which  may  perhaps  go  farther,  that  the  view 

O  8  Ch,  D.,  638;  18  Eng.  R.,  789.        («)  8  Ch.  D.,  at  p.  649;  18  Eng.  R.,  740. 
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I^hich  is  most  calculated  to  reconcile  all  parts  of  that  jnd^- 
ment  is,  that  he  thought  you  could  properly  treat  the  whole 
Class  ^  necessarily  ascertained  within  twenty-one  years  from 
the  death  of  the  testator,  and  the  ulterior  condition,  that 
the  issue  should  attain  twenty-one,  as  something  superadded, 
721]  and  not  forming  part  *of  the  description  of  the  issue. 
If  so,  I  cannot  agree  with  that  view  of  Vice-Chancellor 
Malins ;  I  am  obliged  to  agree  with  the  view  of  the  Master 
of  the  Rolls. 

Some  other  cases,  one  of  which  was  before  Vice-Chancellor 
Knight  Bruce,  Riley  v.  Oarnett  (*),  and  another  more  re- 
cent case  before  the  present  Master  of  the  Rolls,  Muskett  v. 
Eaton  ('),  were  referred  to ;  iu  which,  under  words  of  ap- 

})arent  contingency  more  or  less  like*  this,  it  was  neverthe- 
ess  held,  that  real  estate,  given  in  remainder,  vested  in  the 
whole  class  of  children  or  issue,  subject  to  be  divested  if 
they  should  not  fulfil  that  condition.  I  consider  that  whole 
class  of  cases,  which  is  very  well  known,  to  be  inapplicable 
to  the  construction  of  gifts  of  personal  property,  such  as 
you  have  to  deal  with  here.  There  are  some  peculiar  rules 
of  law  applicable  to  limitations  of  real  estate ;  one  of  which 
is,  that  a  contingent  remainder  must  take  effect  at  the  time 
of  the  termination  of  a  previous  freehold  estate,  or  not  at 
all,  unless  it  is  supported  by  a  fee  vested  in  trustees ;  and 
in  order  to  avoid  the  manifest  disappointment  of  the  inten- 
tion of  testators,  and  the  destruction  of  a  whole  series  of 
limitations  which  might  result  from  that  rule,  the  courts 
have  in  some  cases  leant  to  what  I  may  describe  as  a  rather 
violent  and  unnatural  construction  of  words  of  contingency 
of  this  kind,  and  have  treated  them  as  descriptive,  not  of  a 
condition  upon  which  the  property  was  to  vest,  but  of  a  con- 
dition subsequent,  on  non-fulfilment  of  which  it  was  to  be- 
come divested. 

In  Riley  v.  Oarnett  ('),  Vice-Chancellor  Knight  Bruce  re- 
ferred to  the  class  of  authorities  on  which  he  was  proceeding ; 
mentioning  one  of  them,  Doe  v.  Nowell  (').  The  report  of 
Doe  V.  Nowell  (')  refers  to  the  earlier  authorities,  beginning 
with  Boraston^s  Case  (*),  and  including  Edwards  v.  Ham- 
mond (*),  Bromfield  v.  Crowder  (•),  and  others,  extremely 
familiar  to  all  persons  conversant  with  the  law  of  real  prop- 
erty. The  rule  of  construction  adopted  in  those  authorities 
depends  partly  upon  the  law  as  to  contingent  remainders, 
and  partly  upon  the  principle,  that,  as  to  real  estate,  the 
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coorts  are  always  unwilling  to  hold  the  fee  to  be  in  abeyance. 
*Noue  of  these  considerations  properly  applies  [722: 
here ;  and  I  am  not  aware  that  they  have  ever  been  applied, 
to  gifts  of  personal  estate.  Therefore,  in  point  of  construc- 
tion, I  come  to  the  conclusion  that  these  words  which  raise 
the  question  are  words  of  description  ;  that  they  describe 
the  issue  who  are  to  take  ;  and  that  there  is  no  gift  to  any 
issue  who  do  not  fulfil  those  descriptions. 

My  Lords,  that  introduces  the  other  question,  which  was 
principally  argued  by  the  counsel  for  the  appellant ;  whether 
(as  Vice-chancellor  Malins  put  it  in  a  passage  of  his  judg- 
ment in  Re  Mo8eley*s  Trusts  {^\  which  really  points  out 
what  is  the  tf  ue  qdedtion  to  be  determined),  you  can  or  can- 
iiot  sever  the  shares,  whether  you  can,  within  proper  limits 
bf  time,  ascertain  the  whole  number  of  the  class-r-and  which  is 
the  same  thing  as  the  whole  number  of  shares — ^and  whether , 
it  is,  as  he  says  later  in  the  same  page,  ^Mn  effect  a  gift  of  a 
legacy  to  be  divided  into  as  many  shares  as  there  are  chil- 
dren."    If  that  were  so  it  would  be  good,  because  the 
children  must  necessarily  be  .ascertained  within  due  limits 
of  time;  and,  as  I  said  before,  it  would  npt  signify  what- 
afterwards  became  of  any  particular  share,  any  more  than  - 
in  the  case  of  Cattlin  v.  Brown  ("),  to  which  reference  was 
made.     But,  my  Lords,  the  question  is,  are  there  here  two 
classes,  or  is  there  one  class  compounded  of  persons  answer- 
ing one  or  other  of  two  alternative  descriptions  ?    Can  you. 
or  can  you  not  ascertain  the  number  of  shares  and  of  shar-. 
ers  within  the  necessary  limits  of  time  ? 
,  That  question  has  always  been  investigated  by  looking  to . 
the  state  of  things  as  it  was  at  the  testator's,  death  ;  and  if,  \ 
at  that  time,  the  whole  might  be  too  remote,  then  you  could 
not  rectify  it,  by.  looking  to  the  way  in  whic^i  the  events 
actually  turned  out  at  any  later  time.     The  gift  in  this  case^ 
is  to  all  the  children  of  William  Moseley  who  should  attain 
the  age  of  twenty-one  years,  and  the  lawful  issue  who  should 
attain  twenty-one  years  (taking  ^cr  stirpes)  ot  such  of  them, 
as  should  die  under  that  age.     At  the  death  of  the  testator 
William  Moseley  was  unmarried.     The  testator  died  in  May, 
1831,  and  William  Moseley  married  in  November  of  the 
same    year.     It   was   at    that  time  absolutely  uncertain,, 
whether  he  would  ever  have  any  child  who  might  live  to 
*attain  the  age  of  twenty-one  years.     The  whole  class    [723 
might  have  consisted  of  remoter  issue,  who  might  not  attain, 
the  age  of  twenty-one  within  twenty-one  years  from  the 
death  of  William  Moseley.     Not  only  could  you  not  know, 
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with  certaiQty  who  might  be  the  particular  members  of  the 
class,  and  say  they  must  come  into  existence  within  the 
necessary  limits  of  time ;  you  could  not  then  ascertain  so 
much  even  as  a  minimum  share  to  which  any  particular 
members  or  member  of  that  class  must,  at  all  events,  be  en- 
titled. It  was  uncertain  whether  the  whole  class  might  not 
eventually  consist  of  those  who  would  be  directly  affected 
by  the  vice  of  remoteness.  How  can  you  possibly  say  that 
there  were  any  shares  which  would  necessarily  be  ascer- 
tained, under  these  circumstances,  within  due  limits  of  time  i 
Still  more,  how  could  you  tell  how  many  such  shares  there 
would  be  ? 

The  argument  which  has  been  offered  is  really  this,  that 
where  a  class  is  so  defined,  that  certain  members  of  it,  if 
they  come  into  existence  at  all,  and  if  they  fulfil  the  required* 
conditions,  must  come  into  existence  and  fulfil  those  condi- 
tions within  due  limits  of  time,  then  those  persons,  if  there 
was  no  law  of  remoteness,  would  on  fulfilling  those  condi- 
tions within  those  limits  of  time,  be  entitled  to  a  share,  of 
which  vou  could  not,  indeed,  tell  what  the  full  amount 
would  be  till  all  the  other  shares  were  ascertained,  but  which 
at  all  events  never  could  be  less  than  a  certain  sum.  That, 
my  Lords,  is  true :  but  the  conclusion  sought  to  be  founded 
upon  it,  that  you  can  therefore  sever  such  shares  from  others 
which  may  not  be  capable  of 'being  ascertained  within  the 
same  limits  of  time,  seems  to  me  not  to  follow.  A  gift  is 
said  to  be  to  a  '^ class''  of  persons,  when  it  is  to  all  those  who 
shall  come  within  a  certain  category  or  description  defined  by 
a  general  or  collective  fdrmula,  and  who,  if  they  take  at  all, 
are  to  take  one  divisible  subiect  in  certain  proportionate 
shares ;  and  the  rule  is,  that  the  vice  of  remoteness  affects 
the  class  as  a  whole,  if  it  may  affect  an  unascertained  num- 
ber of  its  members. 

That  was  really  the  point  decided  in  the  case  of  Leake  v. 
Rohinsoii  (*),  because  there  I  think  four  members  of  the 
class  were  born  before  the  death  of  the  testator,  as  to  some, 
if  not  all,  of  whom  it  is  manifest  upon  the  report,  that,  as 
724]  things  stood  at  *the  time  when  the  testator  died,  they 
must  necessarily  have  attained  the  age  of  twenty-five  years 
(which  was  the  condition) — if  they  lived  to  attain  it  at  all — 
within  twenty- one  years  from  the  death  of  the  testator.  It 
was  strongly  argued  that  they  ought  to  be  severed  from  the 
rest ;  and,  in  fact,  the  very  same  argument  which  has  been 
addressed  to  your  Lordships  in  this  case  would  have  been 
equally  applicable  to  that ;  because  it  could  make  no  differ- 
ed) 2  Mer.,  363. 
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ence  in  principle,  that  they  stood  in  the  same  degree  of  re- 
lationship to  the  testator,  and  were  all  the  children  of  one 
father  and  mother. 

What  Sir  William  Grant  said  about  that  argaraent,  and 
the  way  in  which  he  disposed  of  it,  was  this (') :  "To  induce 
the  court  to  hold  the  beqoests  in  this  will  to  be  partially 
good,  the  case  has  been  argued  as  if  they  had  been  made  to 
some  individuals  who  are,  and  to  some  who  are  not,  capable 
of  taking.  But  the  bequests  in  question  are  not  made  to 
individuals,  but  to  classes,  and  wnat  I  have  to  determine  is 
whether  the  class  can  take.  I  must  make  a  new  will  for  the 
testator  if  I  split  into  portions  his  general  bequest  to  the 
class,  and  say  that,  because  the  rule  of  law  forbids  his  inten- 
tion from  operating  in  favor  of  the  whole  class,  I  will  make 
his  bequests  what  he  never  intended  them  to  be,  namely,  a 
series  of  particular  legacies  to  particular  individuals  or 
(what  he  had  as  little  in  his  contemplation)  distinct  bequests, 
in  each  instance,  to  two  different  classes,  namely,  to  grand- 
children living  at  his  death,  and  to  grandchildren  born  after 
his  death." 

Mutatis  mutandis^  that  passage  appears  to  me  to  be  ap- 
plicable here ;  because  it  can  make  no  difference,  in  prin- 
ciple, that  here,  the  class  being  per  stirpes^  some  of  the 
stirpes  are  represented  by  issue  of  one  generation,  and 
others  of  the  stirpes  are  represented  by  issue  of  anpther 
generation.  The  rule  as  to  vesting  must  be  exactly  the 
same,  which  would  have  been  applicable  if  the  gift  had  been 
in  this  form:  *'in  trust  for  all  the  children  of  my  said 
daughter  who  shall  attain  the  age  of  twenty-one  years,  or 
die  under  that  age  leaving  issue  who  shall  afterwards  attain 
the  age  of  twenty-one."  In  that  case  the  children,  and  the 
children  only,  would  have  taken ;  that  is  to  say,  if  there 
had  been  no  law  of  remoteness,  the  children  who  were  dead 
would  have  taken  transmissible  *interest8,  depending  [725 
upon  the  attainment  of  twenty-one  by  issue  whom  they 
might  leave  surviving  them ;  interests  which  would  have 
been  part  of  the  personal  estate  of  the  parent,  and  would 
not  have  gone  to  the  issue.  As  far  as  the  principle  of  class 
is  concerned,  it  makes  no  difference  whether  the  gift  might 
be  in  that  form,  in  which  beyond  all  controversy  it  would 
have  been  void,  or  in  the  form  in  which  you  find  it  here, 
where  the  parent  is  to  be  represented  by  the  issue,  and 
grandchildren  substituted  for  children — substituted,  that  is 
to  say,  as  original  takers  taking  original  shares,  and  not  iu 
the  sense,  which  is  extremely  different,  of  persons  taking  by 

(•)  2  Mer.,  at  p.  890. 
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way  of  gift  something  which  had  previously  vested  ia  their 
parent,  and  afterwards  had  been  divested. 

I  forbear  from  going  farther  into  the  matter,  for  this  rea- 
son ;  that  the  whole  question  raised  upon  this  will  has  been 
carefully  and  elaborately  considered  and  examined  by  the 
Master  of  the  Rolls  in  the  case  of  Hale  v.  Hale  (').  With 
every  part  of  that  judgment  I  agree ;  and  that  judgment  an- 
ticipates the  entire  argument  which  has  been  used  here.  He 
says  (*) :  **The  class  you  could  ascertain  in  one  sense ;  you 
could  say  that  at  the  death  of  the  widow  the  class  could  not 
exceed  a  given  number,  that  is  to  say, -it  could  not  exceed 
all  the  children  then  living  and  all  those  who  died  in  her 
lifetime  leaving  children ;  and  you  could  say,  at  the  testa- 
tor's decease,  that  in  no  case  could  the  whole  class  exceed 
the  whole  number  of  the  testator's  children,  because  grand- 
children would  only  come  in  the  place  of  children.  In  that 
sense  the  class  is  ascertainable  ;  but  in  the  other  sense  it  is 
not.  You  could  not  tell  how  few  there  would  be  to  take. 
You  might  have  a  division  according  to  the  number  of 
children  ;  then  a  child  might  die  leaving  a  son  who  might 
attain  twenty-four"  (that  was  the  age  in  the  case  of  Hale  v. 
Hale  (*) )  "  after  the  legal  period  ;  and  then  that  share  ought 
to  come  back  to  the  others  if  you,  could  divide  it ;  but  if 
you  could  not,  it  must  remain  absolutely  uncertain  what 
share  each  child  would  take  until  it  was  ascertained  whether 
the  grandchildren  attained  twenty- four  or  not."  *'The 
shares  were  not  necessarily  ascertainable  at  the  death  of  the 
tenant  for  life,  for  you  could  not  find  out  what  share  each 
child  would  take,  although  you  could  find  out  that  each 
726]  child  must  at  least  have  a  ^certain  share.  That  be- 
ing the  state  of  the  law,  could  you  sever  the  shares  \  That 
is,  could  you  say,  I  will  give  to  each  child  his  minimum 
share,  and  only  declare  so  much  to  be  void  for  remoteness 
as  he  may  possibly  take  beyond  the  legal  period  %  There 
again  you  would  have  to  wait  for  the  period  of  distribution 
to  find  out  the  share,  unless  you  took  the  minimum  share  to 
be  determined  by  the  number  of  shares  at  the  testator's 
death,  in  which  case  you  would  have  a  minimum  share  in 
the  sense  that  a  son  who  had  then  attained  twenty-four 
must  take  that  amount  at  all  events,  although  he  might  be 
entitled  to  more."  The  testator's  death  of  course  was  a 
much  more  favorable  period  for  that  argument  than  what 
we  have  to  deal  with  here.  Then  he  goes  on  :  '*  As  I  under- 
stand it,  Leake  v.  Robinson  (*),  and  the  whole  of  that  class 

(>)  8  Oh.  D.,  648 ;  18  Eng.  R.,  789.  («)  8  Ch.  D.,  at  p.  646  ;  18  Eng.  R.,  Y42. 
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of  cases,  negative  the  possibility  of  doing  so.  Yon  must  as- 
certain the  whole  share  in  order  to  get  out  of  the  decisions. 
According  to  the  other  mode  of  dealing,  the  minimum  share 
might  be  given  to  each  child  who  answered  the  description 
at  the  testator's  death,  leaving  the  law  as  to  remoteness  to 
take  effect  as  regards  the  difference  between  the  maximum 
and  the  minimum  share  ;  but  that  is  not  the  rule  laid  down 
by  this  court,  which  had  held  the  whole  gift  void  unless  you 
can  ascertain  the  shares  within  the  period.  The  rule  has 
been  acknowledged  in  every  case  on  the  subject."  The 
Master  of  the  Rolls  refers  to  some  of  them. 

I  must  own  that  I  feel  some  decree  of  surprise,  after  that 
very  careful  and  well  reasoned  ludgment,  that  encourage- 
ment should  have  been  given  tp  the  appellant  to  bring  this 
question  to  your  Lordships'  bar.  It  may  be  that  if  Jee  v. 
Avdley  (*),  Leake  v.  Robinson  (•),  and  a  long  series  of  cases 
which  have  followed  them,  had  never  been  decided,  the 
courts  might  have  reasonably  wished,  if  they  could,  to  find 
some  means  of  modifying  the  application  of  the  rule  of  re- 
moteness, so  as  to  preserve  as  much  as  possible  of  the  inten- 
tion of  testators,  and  sacrifice  only,  if  they  could  discover 
it,  the  real  excess.  But  whatever  one  might  have  thought 
of  the  possibility  of  doing  this,  if  the  question  had  been  en- 
tirely free  from  decision,  it  has  been  long  since  settled  and 
determined ;  and  I  apprehend  that  now  no  authority  less 
than  that  of  the  ^Legislature  can  alter  it.  I  must  [727 
therefore  move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 

Lord  Penzance:  My  Lords,  I  confess  that  upon  hear- 
ing this  case  opened  and  referring  to  the  judgment  which 
your  Lordships  are  now  asked  to  set  aside,  I  felt  consider- 
able difficulty  in  coming  hastily  to  any  conclusion  that  the 
case  of  Smith  v.  Smith  {*),  to  which  reference  was  made,  was 
one  that  ought  to  be  examined  with  regard  to  the  propriety 
of  the  reasoning  contained  in  it ;  for,  the  Lords  Justices  in 
the  judgment  from  which  this  appeal  is  made,  although  they 
felt  themselves,  as  they  said,  bound  by  that  case,  threw  out 
suggestions,  in  very  unmistakable  terms,  that,  but  for 
that  case,  they  would  have  been  of  a  contrary  opinion  ;  and 
the  great  respect  that  I  have  for  the  Lords  Justices  induced 
me  to  look  very  vigilantly  at  that  case  of  Smith  v.  Smith  ('), 
under  such  circumstances,  in  order  to  see  whether  there  was 
room  for  any  reconsideration  of  the  principles  contained  in 
that  case  with  a  view  to  their  alteration. 

(>)  1  Cox,  824.  (•)  2  Mer.,  868. 
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But,  my  Lords,  on  referring  to  the  judgment  of  the  Vice- 
Cbancellor  with  which  the  Lords  Justices  said  they  entirely 
agreed,  I  find  myself  in  great  difiicalty,  because  the  Yice- 
Chancellor's  judgment  appears  to  me  to  have  proceeded 
upon  a  supposition  that  the  language  of  the  will  was  differ- 
ent from  what  it  really  was.  The  learned  Vice-Chancel  lor 
says  '*  here  the  number  of  objects  must  be  ascertained  within 
twenty-one  years  after  the  death  of  the  testator."  "  It  is," 
he  says,  *'fo  the  children  uiho  aUain  twenty  one  and  the 
issue  of  those  who  die  under  that  age ;  so  that  necessarily 
vou  ascertain  the  whole  number  of  the  class  within  a  life  in 
Deing  and  twenty-one  years." 

But,  my  Lords,  it  is  not  so.  That  is  not  the  provision  of 
the  will.  The  provision  of  the  will  is  to  **the  children  of 
the  daughter  who  shall  attain  the  age  of  twenty-one  years 
and  the  lawful  issue  of  such  of  them  as  shall  die  under  that 
age,"  .  .  .  ^' which  issue  shall  afterwards  attain  the  age  of 
twenty-one  years."  It  is  those  words  that,  according  to 
those  who  wish  to  hold  this  gift  void,  bring  the  case  within 
728]  the  operation  of  the  law  against  perpetuities,  *and 
the  judgment  of  the  Vice-chancellor  omitting  those  words 
altogether  fails  to  meet  the  case  which  is  here  alleged  against 
the  gift. 

Now,  my  Lords,  that  being  the  case,  I  thought  it  desir- 
able  to  look  a  little  into  what  is  the  principle  upon  which 
all  previous  cases  have  proceeded.  We  are  asked  to  set 
aside  the  judgment,  or  at  least  to  differ  from  the  judgment, 
in  Smith  v.  Smith  V) ;  but  as  far  as  I  can  see  your  Lordships 
must  not  ohly  do  that,  but  you  must  differ  from  the  princi- 
ple contained  in  the  case  of  Hale  v.  Hale(^\  the  principle 
contained  in  the  case  of  Bentinck  v.  The  Duke  of  Port- 
land (*),  and  not  only  that  but  also  in  the  case  of  Leake  v. 
JRobinson  (*).  I  should  have  quoted  to  your  Lordships  the 
language  of  the  Master  of  the  Rolls,  Sir  William  Grant,  in 
Leake  v.  Iiobinson{*),  but  my  noble  and  learned  friend  the 
Lord  Chancellor  has  already  done  so,  and  I  do  not  repeat  it. 
It  is  quite  plain,  as  it  seems  to  me,  from  the  language  there 
used  that  the  principle  of  Leake  v.  Robinson  (*)  directly  ap- 
plies to  this  case.  My  Lords,  the  Master  of  the  Rolls  m 
Male  V.  Halei^\  dealing  with  that  principle,  says  this  :  "A 
will  takes  effect  at  the  death  of  the  testator,  and  any  gift 
made  by  it  is  void  for  remoteness  if  it  does  not  necessarily 
take  effect  within  twenty-one  years  from  the  termination  of 
any  life  then  in  being;"  in  other  words,  unless  the  objects 

(>)  Law  Rep.,  5  Ch.  Ap.,  842.  (»)  1  Ch.  D.,  693 ;  28  Eng.  R.,  820. 
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can  necessarily.be  ascertained  within  the  legal  period.  That 
I  take  it  is  a  proposition  which  nobody  disputes. 

Upon  that  it  is  contended  that  where  the  gift  is  to  a  class 
that  may  consist  of  several  members,  and  yon  can  ascertain 
the  maximnm  number  of  that  class,  you  should  hold  valid 
the  bequest  to  such  members  of  that  class  as  are  within  the 
period  prescribed  by  the  law  against  perpetuities,  and  in- 
valid with  regard  to  those  who  are  without  that  period. 
That  is  a  proposition  which,  as  the  Lord  Chancellor  has  al- 
ready said,  is  one  that  might  very  well  have  been  debated  a 
hundred  years  ago,  and  might  be  worthy  of  consideration 
now,  if  the  question  now  were  one  of  legislation  ;  but  in  the 
present  day,  after  all  that  has  passed,  after  the  decision  in 
Leake  v.  Robinson  (*)  and  all  tne  cases  that  have  followed 
it,  it  appears  to  me  that  that  is  a  contention  which  would 
*be  directly  in  the  teeth  of  those  cases,  for  it  was  [729 
not  only  Leake  v.  Robinson  (*)  which  enunciated  that  doc- 
trine, but  a  case  in  your  Lordships'  House  of  DunganTwn  v. 
Smith  (')  distinctly  adopted  it.  It  was  there  said  that  where 
a  testator  has  made  a  geneitil  bequest  embracing  a  great 
number  of  possible  objects,  there  is  no  authority  for  hold- 
ing that  a  court  can  so  mould  it  as  to  say  that  it  is  divisible 
into  two  classes,  one  embracing  the  lawful  and  the  other  the 
unlawful  objects  of  his  bounty.  Therefore,  your  Lordships 
have  a  decision  in  your  own  House  distinctly  adopting  the 
principle  of  LeaJce  v.  Robinson  (*). 

These  being  the  principles  on  which  the  matter  rests,  then 
comes  the  question  of  the  construction  of  this  will.  Now, 
under  the  will  could  the  objects  of  the  testator's  bounty  be 
ascertained  within  the  life  or  lives  in  being,  or  within  twenty- 
one  years  afterwards?  The  primary  object  of  his  bounty 
was  William  Moseley.  Well,  of  course,  he  was  ascertained. 
Then  there  are  the  children  of  William  Moseley.  William 
Moseley  was  the  life  in  being,  and  when  he  died  of  course 
his  children  could  be  ascertained.     Then  there  is  another 

Sortion  of  the  objects  of  his  bounty — there  are  these  chil- 
ten  of  the  children  who  died  under  twenty-one — ^so  many 
children  of  the  children,  or  in  other  words,  so  many  of  the 
grandchildren,  as  should  live  to  the  a^e  of  twenty-one.  It 
is  impossible  to  say  you  could  ascertain  the  number  or  the 
existence  of  such  persons  within  the  life  of  William  Mose- 
ley, or  of  any  other  life  in  being,  and  twenty -one  years  after- 
wards. Therefore,  supposing  that  the  will  received  its 
natural  construction,  and  the  words  upon  which  so  much 
has  been  said,  beginning  within  the  words  '^  which  issue  shall 
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afterwards  attain  the  age  of  twenty-one  ye^rs,"  be  consid- 
ered part  of  the  description,  it  is  unquestionable  that  you 
could  not  ascertain  of  how  many  memoers  that  class  would 
consist.  If  William  Moseley  had  three  children  (which  he 
had)  you  could  ascertain  that  there  never  could  be  more  than 
three  shares,  each  child  having  one;  but  you  could  not 
ascertain,  without  going  to  a  period  beyond  the  period  pre- 
scribed by  law,  how  many  of  those  children  would  leave 
children  that  would  attain  the  age  of  twentv-one,  them- 
selves dying  under  twenty-one.  Therefore  I  think  it  is  un- 
questionable that  although  you  might  ascertain  the  mini- 
730]  mum,  you  could  not  ascertain  *the  actual  share  of 
the  persons  entitled  under  this  description  to  the  testator's 
bounty. 

My  Lords,  that  being  so,  the  only  question  that  remains 
(and  indeed  that  seems  to  me  the  only  question  that  exists 
in  the  case)  is  whether  you  can  possibly  so  twist  (I  might 
almost  say)  the  language  the  testator  has  used,  as  to  con- 
sider that  the  first  part  of  that  bequest  contained  a  descrip- 
tion of  the  class,  and  that  the  words  which  follow,  *' which 
issue  shall  afterwards  attain  the  age  of  twenty-one"  were 
words  of  condition  subsequent  or  of  defeasance.  That  seems 
to  me  to  be  the  only  practical  question  and  the  only  way  in 
which  anv  question  could  be  raised  upon  this  will,  consist- 
ently with  the  decisions  that  have  gone  before. 

Now  it  was  very  ably  argued  by  Mr.  Chitty  that  cases  had 
existed  in  which  words  of  this  character  have  received  a  con- 
struction of  that  kind,  but,  as  my  noble  and  learned  friend 
on  the  woolsack  has  pointed  out,  those  cases  were  cases  of 
a  peculiar  description.  They  were  not  cases  applicable  to 
personal  property;  they  were  not  cases  in  any  degree  in 
pari  materiay  or  of  similar  character  with  the  present ;  and, 
above  all,  they  were  not  cases  in  which  this  law  of  perpetu- 
ities came  in  question,  in  respect  of  which  it  has  been  laid 
down  and  taken  as  an  axiom  of  interpretation,  that  you 
should  construe  the  will  first  according  to  its  natural  mean- 
ing, without  any  regard  to  the  effect  which  that  meaning 
might  have  according  to  the  law  of  perpetuities,  and  after- 
wards apply  that  law.  Therefore,  I  do  not  think  those  cases 
are  cases  which  your  Lordships  should  adopt  as  a  rule  for 
construing  this  will. 

But  the  case  of  Festing  v.  AllenQ),  to  which  allusion  has 
been  made,  is  a  very  strong  case  to  the  opposite  effect. 
There  the  words  were  not  *' which  issue  shall  attain  the  age 
of  twenty-one,"  but  ''who  shall  attain  that  age,"     Now  I 

(»)  12  M.  (k  W.,  279. 
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suggested  in  the  course  of  the  argument  that  whether  the 
words  "which  issue  shall  attain"  or  *'who  shall  attain" 
are  used,  the  meaning  cannot  be  different.  It  is  impossible, 
I  think,  to  suggest  that  there  is  any  difference  between  the 
meaning  which  naturally  flows  from  the  use  of  the  words 
"which  issue,"  and  the  meaning  which  flows  from  the  use 
of  the  word  "who,"  They  seem  to  me  to  be  alternative  ex- 
pressions *for  the  same  idea.  In  Festing  v.  Al-  [731 
len(^)  the  word  was  "who,"  and  there  was  a  most  distinct 
decision,  after  some  consideration,  pronounced  bv  Baron 
Rolfe  in  the  Court  of  Exchequer  in  that  case,  that  the  words 
"who  shall  afterwards  attain  the  age  of  twenty-one  years," 
formed  part  of  the  description. 

It  seems  to  me,  therefore,  my  Lords,  that  whether  you 
look  at  the  construction  of  this  will,  as  if  no  such  question 
had  arisen  before,  and  construe  the  language  according  to 
its  natural  meaning,  or  whether  you  look  at  a  case  like 
Festing  v.  Allen  (*),  where  the  matter  has  been  the  subject 
of  previous  decision,  your  Lordships  can  arrive  at  no  other 
conclusion  than  that  the  meaning  of  this  clause  in  the  will 
was,  that  a  class  should  be  created  to  consist,  in  the  first 
place,  of  the  children  of  William  Moseley,  and,  in  the  sec- 
ond place,  as  part  of  the  same  class,  of  their  children,  if 
those  children  should  attain  the  age  of  twenty-one  years. 
That  is  the  common  sense  meaning  of  the  clause,  and  it  is 
also  a  meaning  consistent  with  the  case  to  which  I  have  just 
drawn  attention. 

I  will  onljr  add  that,  as  regards  the  judgment  of  the  Vice- 
Cfaancellor  m  the  present  case,  that  judgment  is  in  entire 
accordance  with  a  previous  judgment  of  his  in  the  case  of 
Me  Moseley* 8  Thrusts  (•),  and  that,  on  that  case  being  cited 
before  the  present  Master  of  the  Rolls  in  Hale  v.  Hale  ('), 
the  Master  of  the  Rolls  dealt  with  the  judgment  of  the  Vice- 
Chancellor,  as  it  appears  to  me,  in  a  way  with  which  I 
should  have  entirely  agreed,  and  explained  that  that  judg- 
ment could  only  have  been  arrived  at,  and  was  arrived  at, 
by  omitting  the  most  material  part  of  the  will — I  mean  ma- 
terial in  the  sense  of  its  creating  the  dilSiculty  against  which 
the  appellant  has  now  struggled. 

Under  these  circumstances,  I  agree  that  the  decision  of 
the  court  below  should  be  affirmed. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

This  case  comes  in  a  peculiar  manner  before  this  House. 

O  12  U.  4  V^.,  279.  n  Law  Rep.,  11  Eq.,  499. 

(»)  8  Ch.  D.,  648 ;  18  Eng.  U.,  789. 


96  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  V. 

1880  Pearks  v.  Moseley.  U.L.  (£.) 

The  Master  of  the  Rolls,  when  he  had  it  before  him,  said, 
and  said  correctly,  that  the  case  of  Smith  v.  Smith  (')  was 
732]  precisely  in  *point,  and,  being  a  decision  in  the  Court 
of  Appeal,  he  must  follow  it.  In  the  Court  of  Appeal  the 
learned  judges  also  said  *'the  case  of  Smith  v.  milth  (*)  is 
precisely  in  point,  and  we  are  as  much  bound  to  follow  it  as 
the  Master  of  the  Rolls  was ;"  but  each  individual  judge  in 
the  Court  of  Appeal  said  that  he  did  not  agree  with  the 
reasoning  of  Smith  v.  Smith  (*),  but  they  did  not  enter  into 
the  details,  or  show  us  how  or  why  they  did  not  agree  with 
that  reasoning.  That  has  occasioned  to  me,  all  through, 
the  great  embarrassment  I  have  felt  in  this  case,  for  I  ap- 
prehend it  is  never  safe  to  say  that  a  man's  opinion  is  wrong 
until  you  appreciate  the  arguments  which  have  led  him  to 
that  opinion  ;  and  up  to  this  moment  I  am  unable  to  find 
out  what  were  the  arguments  which  led  the  judges  of  ap- 
peal to  say  that  they  thought  the  decision  in  Smith  v. 
Smith  (*)  was  wrong.    • 

I  could  perfectly  well  understand  that  it  might  be  said 
originally,  if  the  thing  were  beginning  de  novo^  that  it  oper- 
ates at  times  very  harshly,  and  in  this  particular  case  it  ooes 
operate  extremely  harshly,  that  where  part  of  a  class  are 
out  of  the  limits  of  perpetuity,  the  whole  interest  of  that 
class  should  be  void,  and  that  that  one — in  this  case  the  only 
one  who  existed  of  that  class,  and  who  was  not  beyond  the 
limits  of  perpetuity — ^is  to  take  nothing — ^the  whole  being 
void.  I  peruictly  understand  that  it  could  be  said  that  that 
was  a  thing  against  which,  although  it  was  originally  so  de- 
termined, there  was  a  great  deal  to  be  said,  but  there  would 
also  be  a  great  deal  to  be  said  in  its  favor.  But  then  I  do 
not  think  that  can  be  the  ground  upon  which  the  Lords 
Justices  of  appeal  went,  because  it  certainly  seems  clear  that 
that  has,  at  least  since  the  time  of  the  decision  of  Lord 
Kenyon,  or  at  all  events  since  the  decision  of  Sir  William 
Grant,  more  than  sixty  years  ago,  been  considered  positive 
and  settled  law,  and  there  has  been  no  dispute  at  all  about 
its  being  law ;  and  now  it  is  no  more  competent  to  your 
Lordships'  House  to  say  that  you  will  reverse  that  long- 
established  law  than  it  was  for  the  court  below,  the  Court 
of  Appeal,  to  do  it. 

But  I  do  not  think  that  it  could  have  been  upon  that 
ground  that  the  Court  of  Appeal  went,  for  Lord  Justice 
James  refers  to  the  reasoning  of  Vice-Chancellor  Malins  in 
733]    Jie  Moselejf  s  Trusts  O,  *and  says  that  but  for  Smith 
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y.  Smith  (*)  ^^I  shoald  without  any  doubt  or  hesitation  have 
concurred  in  that  conclusion,  and  I  rather  think  that  the 
Master  of  the  Bolls  would  have  done  so  too." 

Now,  my  Lords,  the  strange  and  peculiar  thing  there  is, 
that  when  we  look  at  the  reasonini^  of  the  Vice-Chancellor 
in  Re  Moseley* s  Trusts  (*),  in  which  Lord  Justice  James 
supposes  the  Master  .of  the  Rolls  would  have  concurred,  we 
find  that  in  Hdle  v.  Hale  (*)  the  Master  of  the  Rolls  gave  a 
long  and  elaborate  judgment,  the  pith  and  object  of  which 
was  to  show  that  he  did  not  agree  with  the  reasoning  of 
Vice-Chancellor  Malins  in  Me  Moseley' s  Trusts  ('),  and  I 
confess  myself,  upon  looking  at  the  matter,  I  have  been 

guzzled  to  make  out  what  was  the  ground  on  which  the 
ourt  of  Appeal  went. 

However,  my  Lords,  putting  that  aside,  I  at  once  agree 
with  what  my  two  noble  and  learned  friends  who  have 
spoken  before  me,  have  said.  It  seems  to  me  that  in  the 
first  place,  it  is  established  by  a  long  series  of  authorities, 
that  if  the  gift  be  to  a  class  some  of  whom  are  beyond  the 
limits  in  the  way  of  remoteness,  the  whole  is  void — I  regret 
that  it  is  so  in  this  case,  but  I  cannot  help  it — it  is  the  rule. 
Secondly,  I  think  it  has  been  established  by  a  long  series  of 
authorities  that  we  are  to  construe  the  will  just  as  if  there 
was  no  such  rule  of  law  as  that  of  perpetuity  or  remoteness, 
and  see  whether  the  gift  is  to  a  class,  and  afterwards  ascer- 
tain whether  the  class  is  one,  part  of  which  is  beyond  the 
limits  of  remoteness.  Construing  it  in  that  way  I  certainly 
do  agree  entirely  with  the  Master  of  the  Rolls  in  Hale  v. 
HcUe  O  that  Vice-Chancellor  Malins  does  construe  this  will 
contrary  to  what  I  should  have  thought  was  the  obvious 
construction,  and  does  so  entirely  by  ignoring, — in  all  he 
sajs  at  least,— he  may  have  had  them  present  to  his  own 
mind — I  cannot  tell  that, — the  words  which  occasion  the 
whole  difficulty  and  doubt. 

Taking  that  view  of  the  matter  I  do  not  think  it  is  neces- 
sary to  go  farther  into  the  question  than  to  say  that  I  quite 
agree  with  what  the  Master  of  the  Rolls  said  in  Hate  v. 
Hale  (') ;  and  taking  that  to  be  the  construction  of  the  will, 
and  taking  the  rule  as  I  have  previously  said  to  be  es- 
tablished by  authority,  the  only  *doubt  I  can  enter-  [734 
tain  as  to  the  propriety  of  affirmin^^  this  decision,  and  as  a 
conseauence  affirming  the  decision  in  Smith  v.  Smith  C),  is, 
what  I  said  at  the  beginning,  that  I  am  not  at  all  sure  that 
I  appreciate  the  grounds  on  which  persons  of  such  learning 

(>)  Law  Rep.,  6  Ch.  Ap.,  842.  {*)  Law  Rep.,  11  Eq.,  499. 

(»)  8  Ch.  D.,  648;  18  Eng.  R.,  789. 

34  Eng.  Rep.  7 
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as  the  three  Lords  Jnstices  of  appeal  thoaght  that  that  rea- 
soning was  not  satisfactory. 

Lord  Watson  :  My  Lords,  at  the  conclnsioo  of  the  ar- 
gument at  the  bar,  the  main,  I  may  say,  the  only,  difficulty 
which  I  felt  in  this  case  arose  from  a  suspicion  that  I  had 
failed  to  appreciate  the  grounds  of  judgment  assigned  by 
the  learned  Yice-Chancellor,  which  received  the  warm  ap- 
proval, apparently,  of  the  learned  judges  of  the  Court  of 
Appeal.  But  1  have  been  very  much  relieved  by  the  obser- 
vations which  have  fallen  from  your  Lordships,  and  I  am 
constrained  to  believe  that  the  error,  if  I  may  so  call  it,  upon 
which  that  judgment  of  theVice-Chancellor  is  based,  arises, 
I  will  not  say  from  his  ignoring  these  very  important  words 
in  Joseph  Idtbseley's  bequest  ^^  which  issue  shall  afterwards 
attain  the  age  of  twenty-one  years  or  die  under  that  age, 
leaving  issue  at  his,  her,  or  their  decease  or  deceases  re- 
spectively," but  at  all  events  from  his  having  failed  to  give 
their  due  and  proper  effect  to  these  words. 

My  Lords,  I  am  quite  satisfied  that  according  to  the  just 
construction  of  this  will,  the  words  must  be  read  as  part  of 
the  description  in  which  they  are  imbedded,  and  that  they 
do  aptly  express  this  qualification  that  no  grandchild  of  the 
testator  shall  take  who  does  not  attain  the  age  of  twenty- 
one,  or  who  dies  before  that  period  not  leaving  surviving 
issue  of  his  body. 

Now,  that  being  the  right  construction  of  the  will,  as  your 
Lordships  have  also  held,  I  think  that  the  legal  principles 
applicable  to  the  case  are  in  themselves  very  clear,  and  not 
only  so,  but  that  they  are  ])rinciples  established  by  a  long, 
weighty,  and  consistent  series  of  authorities. 

My  Lords,  it  would  be  a  waste  of  the  time  of  this  House 
were  I,  after  the  full  exposition  of  the  law  which  has  been 
given  by  your  Lordships,  to  make  any  comment  upon  those 
735]  cases.  Therefore  *I  content  myself  with  saying  that 
I  concur  with  your  Lordships^  views  both  as  to  the  construc- 
tion of  this  will  and  also  as  to  the  principles  of  law  which 

must  govern  the  case. 

Mr.  CAitff/:    Before  your  Lordship  puts  the  question, 

may  I  remind  your  Lordships  that  the  parties  agreed,  as  I 

^taited  in  oftening  the  case,  that  the  costs  in  any  event  should 

<X>aie  oat  of  the  fund. 

Thk  Lord  Chaxckllor:    I  had  recalled  that  to  mind, 
^thi  purposed  saying  that  under  those  circumstances  the 

V^  Law  Refu  *  CV  A|v.,  $4i 
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House  will  not  make  the  usaal  order  as  to  costs.     The  costs 
will  come  out  of  the  estate. 

Mr.  Chitty :  Yes ;  the  costs  of  both  parties  will  come  out 
of  the  fuud,  and  they  will  be  costs  as  between  solicitor  and 
client 

JudgToent  under  appeal  affirmed  i  and  appeal  dis- 
missed; the  costs  to  oe  provided  for  as  agreed 
between  the  parties. 

Lords'  Journals,  July  8,  1880. 

Solicitor  for  appellant :  Robert  Wood. 
Solicitors  for  respondents :  Crosse^  Sons  &  Riley. 


[6  Appeal  Cases,  754.] 

H.L.  (Sc),  June  14.  1880. 

[HOUSE  OP  LORDS.] 

*Steele  and  Others,  Appellants;  M'Kinlay,       [754 
Respondent 

BiU  of  Exehanffe—Aeeeptance^IndorgemefU — GoUakral  Obligation — Statutes  19 
ife*  VicL  c,  60,  M.  6,  11 ;  19  <fc20  Vict  c,  97,  «.  6;  a/Ml41  Vict.  c.  13,  s.  1. 

Sect  II  of  the  Mercantile  Law  Amendment  (Scotland)  Act,  1856.  is  in  the  same 
terms  with  sect.  6  of  the  corresponding  English  Act :  and  enacts  that  "  no  acceptance 
of  any  bill  of  exchange  .  .  .  shall  be  sufficient  to  bind  or  charge  any  person  unless 
the  same  be  in  writing  on  such  bill  .  .  .  and  signed  by  the  acceptor  or  some  per- 
son duly  authorized  by  him." 

On  the  2d  of  March.  1878,  in  Hindhaugh  v.  Bldkey  (8  C.  P.  D.,  186),  it  was  held 
that  an  acceptance  by  the  drawee  was  null  in  respect  Uiat  there  was  no  writing  ex- 
cept the  signature. 

On  the  16th  of  April,  1878,  was  passed  the  Bills  of  Exchange  Act,  which,  after 
reciting  the  above  quoted  section  of  tne  Mercantile  Law  Amendment  Acts  ;  and  that 
**  it  is  expedient  that  the  meaning  of  the  said  enactment  should  be  further  declared," 
provides  "  that  an  acceptance  of  a  bill  of  exchange  is  not,  and  shall  not  be  deemed 
to  be  insufficient  under  the  provisions  of  the  said  statutes  by  reason  only  that  such 
acceptance  consist  merely  of  the  signature  of  the  drawee  written  on  such  bill" 

A.  procured  from  B.  an  advance  of  £1,000  on  a  bill  of  exchange  at  twelve  months 
for  C.  and  D.,  his  two  sons.  B.  signed  the  bill  as  drawer,  and  addressing  it  to  C. 
and  D.,  handed  it  to  A.,  who  forwarded  it  to  G.  and  D.  They  signed  it  as  acceptors, 
and  sent  it  back  to  A.,  who  wrote  his  own  name  across  the  back,  and  gave  it  to  B. 
He  then  forwarded  the  amount  to  C.  and  D. 

Subsequently  G.  and  D.  became  bankrupt,  and  were  unable  to  pay  the  amount  of 
the  bill.  A.  and  B.  being  both  dead,  there  was  no  exact  evidence  why  A.  put  his 
name  on  the  bill.  G.  and  D.  had  previous  to  the  date  of  the  bill  obtained  money 
from  B.  on  their  own  security.  Tne  trustees  of  B.  claimed  from  A.'s  representative 
the  anoount  of  the  bill  on  the  ground  that  A.  indorsed  the  bill  as  "  joint  obligant " 
with  G.  and  D.,  "  and  as  co-acceptor  with  them  for  payment  of  its  contents  " : 

Jldd,  affirming  the  decision  of  the  court  below,  although  not  upon  the  same  rea- 
sons, that  A.'s  respresentative  was  not  liable,  because  tluit  A.  was  not  an  acceptor 
within  the  meaning  of  19  dc  20  Vict.  c.  60,  s.  11.  or  otherwise,  in  any  true  and  proper 
sense  of  the  word ;  and  that  his  liability,  as  insisted  upon  by  B.*s  trustees,  could  only 
be  established  by  proof  of  a  special  contract  to  be  answerable  to  the  drawer  for  the 
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acceptors,  which  contract,  being  different  from  that  which  the  law- merchant  would 
infer  from  his  mere  signature  as  it  appears  on  the  back  of  the  bill,  could  only  be 
proved  by  a  writing  properly  signed  under,  in  Scotland,  the  6th  section  of  19  ^  20 
766]  Vict.  *c.  60 ;  and  in  England  the  29  Car.  2,  c.  8,  s.  4,  which  writing  was 
here  absent 

Held,  also,  that  the  act  of  1878  was  in  effect  a  declaration  by  the  Leg^slatnre  that 
the  decision  in  the  case  of  Hindhaugh  v.  Bfakejf  was  erroneous ;  and  as  no  distinction 
whatever  was  made  by  the  terms  of  the  English  enactment  corresponding  with  the 
1 1th  section  of  the  Scottish  act  between  one  kind  of  acceptance  and  another,  the 
effect  of  that  declaration,  although  in  terms  confined  to  an  acceptance  by  the  drawee 
of  a  bill,  was  necessarily  to  displace  the  whole  construction  of  the  English  statute 
on  which  that  decision  was  founded. 

Per  Lord  Watson  :  The  character  in  which  A.  did  become  a  party  to  the  bill 
was  both  in  fact  and  law  that  of  an  indorser ;  and  in  determining  his  legal  position,  the 
fact  that  his  indorsement  was  written  before  the  bill  was  delivered  to  the  drawer, 
and  the  money  advanced  by  him,  was  quite  immaterial. 

The  doctrine  deduced  from  Dan  v.  Wali  (26  May,  1812,  F.  C,  vol  xvi,  647),  and 
Walters,  (7  March,  1818,  F.  C,  vol.  xix,  489),  by  Professor  Bell  in  his  Commentaries, 
vol.  1  (7th  ed.),  p.  425,  that  in  Scotland  a  signature  as  an  acceptor  by  a  person  not  a 
drawee  "  held  to  import  a  joint  undertaking  as  acceptor  of  the  bill  or  maker  of  the 
note**  not  approved  of;  see  Lord  Watson's  opinion  at  p.  779. 

Malihews  v.  Bloxaome,  1864  (88  L.  J.  (Q.B.),  209),  doubted  as  sound  law. 

Macdonald  v.  Union  Bank  of  ScotUuid  (Court  Sesa.  Cas.,  8d  Series,  vol.  ii,  p.  968), 
approved. 

Appeal  from  the  Court  of  Session,  Scotland. 

In  1874,  William  and  Thomas  M'Kinlay  commenced  busi- 
ness as  timber  merchants  at  Strabane,  Ireland,  under  the 
name  of  W.  &  T.  M'Kinlay.  Requiring  funds,  they  com- 
missioned their  father,  the  late  James  M'Kinlay,  horse 
dealer  in  Glasgow,  to  obtain  them  an  advance  of  £1,000. 
He  entered  into  communication  with  John  E.  Walker,  coach 
proprietor  in  Glasgow,  the  result  being  that  Mr.  Walker 
signed  as  drawer  a  bill  bearing  date  the  26th  of  May,  1874, 
for  £1,000  at  twelve  months,  addressed  to  "Messrs.  Wm. 
&  Thos.  M'Kinlay,  wood  merchants,  Strabane,"  which  he 
handed  to  James  M'Kinlay.  The  latter  sent  it  to  his  sons 
in  Ireland,  who  returned  it  duly  accepted  in  their  firm's 
name.  James  M  'Kinlay  then  wrote  his  own  signature  across 
the  back  of  the  bill,  and  handed  it  to  Mr.  Walker,  who  re- 
mitted its  amount,  less  discount,  to  the  drawees.  In  March, 
1875,  Mr.  Walker  discounted  the  bill  with  the  National 
Bank  of  Scotland,  but  W.  &  T.  M'Kinlay  failing  to  pay  it 
when  due,  he  retired  it. 

James  M'Kinlay  died  in  September,  1874,  and  his  repre- 
sentative is  the  respondent  Alexander  M'Kinlay.  J.  E. 
756]  Walker  died  in  ^September,  1875,  and  the  appel- 
limts  are  his  trustees.  Several  questions  arose  between  the 
parties  in  Scotland,  and  there  was  an  action  and  a  counter- 
action, which  were  heard  together.  But  the  sole  question 
in  this  appeal  was  whether  the  appellants,  the  trustees, 
could  recover  from   the  respondent,   as  representing    his 
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father,  the  sum  of  £1,000,  the  amount  of  the  bill  jof  ex- 
change. 
The  bill  of  exchange  was  in  the  following  form  :     ''.-:' 

"Stamp  10*.  "Due  28th  May,  1875.  -• -' 

''£l,000  8tg. 

"Glasgow,  25th  May,  1874. 
"  Twelve  months  after  date  pay  to  me  or  my  order  at  the 
National  Bank  of  Scotland's  office,  Queen  Street,  Glasgow, 
the  sum  of  one  thousand  pounds  sterling,  value  received. 

"John  E.  Walker, 
"W.  &T.  M'Kinlay. 
"To  Messrs.  William  &  Thomas  M'Kinlay, 

"  Wood  merchants,  Strabane." 
The  bill  was  indorsed  on  back  as  follows : 

"James  M*Kinlay, 
"JohnE.  Walker." 

Owing  to  the  death  of  James  M'Kinlay  and  J.  E.  Walker 
it  was  not  known  exactly  for  what  purpose  James  M 'Kin- 
lay  put  his  name  on  the  back  of  the  bill. 

The  appellants  averred  inter  alia : 

That  James  M'Kinlay  had  frequent  business  transactions 
with  Mr.  Walker,  and  had  induced  him  during  the  year 
1874  to  make  considerable  advances  to  his  sons  William  and 
Thomas  M'Kinlay.  ... 

(Gond.  3.)  These  advances  amounted  in  all  at  the  time  of 
Mr.  Walker's  death,  on  the  2d  of  September,  1875,  to 
£3,784  13*.  4d.,  exclusive  of  interest,  and  were,  to  the  ex- 
tent of  £3,676  3*.  6d.,  constituted  by  six  acceptances  of  W. 
&  T.  M'Kinlav  to  Walker. 

(Cond.  4.)  One  of  these  bills  was  dated  25th  May,  1874, 
and  was  drawn  by  Mr.  Walker  upon,  and  accepted  by,  W. 
&  T.  M'Kinlinr  for  £1,000,  and  was  payable  twelve  months 
after  date,  it  was  indorsed  by  James  M'Kinlay.  He  so 
indorsed  it  as  joint  obligant  with  the  acceptors,  and  co-ac- 
ceptor with  them  for  payment  of  its  contents. 

On  the  other  hand,  the  respondent  stated  inter  alia : 

The  late  James  M'Kinlay  carried  on  a  large  business  as  a 
horse  dealer  in  Glasgow,  and  he  also,  under  the  firm  name 
of  James  M^Kinlay  £  Son,  carried  on  the  business  of  a  tim- 
ber merchant  at  Strabane,  in  the  north  of  Ireland.  These 
♦businesses  were  entirely  separate  from  each  other.  [757 
The  defender  for  many  years  before  his  father's  death  man- 
aged and  conducted  his  Scotch  business  as  a  horse  dealer, 
and  the  defender's  brothers  William  and  Thomas  had  the 
management  of  the  Irish  business. 
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(Stat/»2.  V-Some  time  before  his  death  the  defender's  father 
transf^'ed  his  business  property  and  effects  in  Ireland  to 
defeftfleVs  brothers,  W.  h  T.  M'Kinlay ;  and  the  Glasgow 
-\lidfiihe8s  and  property  to  the  defender,  burdened  with  cer- 
-tsCin  provisions,  inter  alia  that  of  paying  his  debts. 
.  '  (Stat.  4.)  After  they  had  acquired  the  Irish  business  the 
said  W.  &  T.  M'Kinlay  made  large  additions  to  their  works, 
and  as  they  required  an  extra  supply  of  money  therefor, 
they  arranged  to  get  a  loan  of  £1,000,  and  on  the  25th  day 
of  May,  1874,  they  adhibited  their  names  of  the  document 
founded  on,  which  then  contained  the  whole  writing  now  on 
the  face  thereof,  except  the  subscription  ''J.  E.  Walker," 
but  contained  no  writing  on  the  back.  The  said  document 
was  delivered  by  W.  &  T.  M'Kinlay  to  their  father  James 
M'Kinlay  for  the  purpose  of  his  tilling  up  as  drawer,  and 
advancing  to  them  the  said  sum  of  £1,000.  The  said  J.  E. 
Walker  was  not  known  in  the  transaction  to  the  said  W.  & 
T.  M'Kinlay,  and  it  was  not  until  their  father's  death  that 
they  learned  that  the  name  of  Mr.  Walker  had  been  inserted 
in  the  bill  as  drawer. 

(Stat.  5.)  The  defender  (respondent)  is  not  aware,  and  can- 
not tell,  ho^  the  name  of  James  M'Kinlay  came  to  be  writ- 
ten on  the  back  of  the  said  document;  and  he  does  not 
admit,  and  does  not  believe  that  it  was  put  there  by  him  as 
acceptor.  ... 

(Stat.  6.}  The  said  W.  &  T.  M'Kinlay,  were  afterwards 
requiring  lurther  advances,  and  in  the  end  of  the  year  1874, 
when  on  a  visit  to  Glasgow  to  make  arrangements  for  ob- 
taining more  motiey,  they  learned  for  the  first  time  that  the 
name  of  Mr.  Walker  had  been  filled  in  on  the  said  bill  as 
drawer,  and  they  entered  into  arrangements  with  Mr.  Walker 
to  get  further  advances,  on  condition  of  their  giving  him 
certain  securities  over  their  property  in  Ireland,  covering 
the  £1,000,  and  the  other  advances  which  might  be  made  by 
him.  The  said  securities  consisted  of  a  mortgage  over  cer- 
tain of  the  property  and  effects  in  Ireland  belonging  to  the 
said  W.  &  T.  M'Kinlay. 

(Stat.  7.)  The  mortgage  is  dated  the  3d  of  February,  1875, 
and  it  is  therein  stipulated  *'  that  whereas  Mr.  Walker  had 
agreed  to  lend  to  the  said  firm  of  W.  &  T.  M'Kinlay  the 
sum  of  £5,000,  on  having  the  repayment  thereof  secured  to 
him  in  manner"  therein  mentioned,  and  that  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  receipt  of 
the  said  £6,000,  which  is  hereby  acknowledged,  and  of  the 
other  considerations  therein  mentioned,  and,  inter  alia^  the 
delay  mentioned  in  stat.  8,  the  said  W.  &   T.  M'Kinlay 
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granted  the  said  mortgage,  and  demised  the  subjects  therein 
mentioned  to  Mr.  Walker.  The  £1,000  is  included  in  the 
said  £5,000. 

(Stat.  8.)  By  the  mortgage  W.  &  T.  M'Kinlay  bound  them- 
selves that,  on  the  3d  of  May,  1875,  they  should  pay  to  Mr. 
Walker  the  sum  of  £5,000  with  interest,  and  if  the  said  sura 
of  £5,000  should  not  be  paid  to  them,  that  they  by  half- 
yearly  payments  on  the  3d  of  August  and  the  3d  of  Febru- 
ary  in  every  year  should  pay  interest  on  the  sum,  or  so 
much  thereof  as  still  remained  owing.  If  default  was  made 
in  the  said  payment  it  was  therein  provided  that  the  said 
J.  E.  Walker  should  have  power  to  enter  into  possession 
and  draw  the  rents  and  sell  the  subjects  mortgaged.  .  .  . 

*(Stat.  9.)  Before  the  date  of  the  document  [758 
founded  on,  Mr.  Walker  had  made  further  advances  to  the 
said  W.  &  T.  M'Kinlay  amounting  to  £2,672,  or  thereby, 
in  addition  to  the  £1,000.  By  Mr.  Walker  accepting  the 
mortgage  under  the  circumstances,  there  was  effected  a  no- 
vation of  the  said  debt  of  £1,000,  if  any  debt  was  consti- 
tuted by  the  document  containing  it,  and  any  liability 
attaching  to  the  defender  was  discharged. 

(Stat.  11.)  The  said  J.  E.  Walker  died  in  September,  1875, 
but  previous  to  his  death  he  gave  no  notice  requiring  pay- 
ment in  terms  of  the  said  mortgage,  and  the  pursuers  did 
not  give  any  such  notice  until  the  11th  of  October,  1876.  .  . 

(Stat.  12.)  On  the  28th  of  May,  1875,  Mr.  Walker,  both 
through  his  clerk  and  his  agents,  and  by  means  of  his  broth- 
ers, endeavored  to  get  from  the  defender  a  separate  ac- 
knowledgment for  the  said  £1,000,  but  the  defender  refused 
to  grant  the  same,  as  he  did  not  consider  himself  liable 
therefor ;  but  he  admitted  both  verbally  and  in  writing  that 
he  undertook  to  pay  his  father's  debts  so  far  as  they  re- 
ferred to  the  Scotch  business. 

In  the  proof  allowed,  William  M'Kinlay  said  that  his  firm 
intended  to  obtain  money  on  the  security  of  a  mortgage, 
his  father  promising  to  arrange  the  loan.  The  bill  he  signed 
as  a  preliminary  transaction.  His  father  got  the  bill,  but  it 
was  not  intended  that  he  should  be  liable  for  it.  Mr. 
Walker's  book-keeper,  Mr.  Black,  said  he  drew  out  the  bill 
on  Mr.  Walker's  instructions,  but  never  saw  James  M 'Kin- 
lay  in  connection  with  it.  He  saw  Mr.  James  M'Kinlay's 
signature  on  the  bill  about  six  weeks  before  it  became  due. 
jNor  did  Mr.  James  M'Kinlay's  name  appear  in  Mr.  Walker's 
account  books  until  after  the  bill  was  due. 

George  Steele,  one  of  the  appellants,  stated  that  Mr. 
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Walker  told  him  that  James  M'Kinlay  was  to  sign  a  bill 
for  £1,000  along  with  his  sons,  William  and  Thomas,  as  a 
secarityfor  them  ;  and  that  afterwards,  at  an  auction  on  the 
36t:h  of  May,  1874,  he  (witness)  saw  James  M^Kinlay  take 
what  he  supposed  to  be  a  bill  oat  of  his  pocket  and  give  it 
to  Mr.  Walker ;  and  shortly  afterwards,  on  the  same  day, 
in  the  Waverley  Hotel,  Glasgow,  Mr.  Walker  met  the  wit- 
ness and  said  to  him,  ''Do  yoa  know  what  James  M^Kinlay 
was  doin^  there?"  He  (the  witness)  said  *'He  was  giving 
yoo  a  biU."  "Yes,"  he  said,  and  he  took  it  out  of  his 
pocket.  ''  This  is  the  bill,  it  is  all  right ;  it  is  signed  by  the 
old  man,"  meaning  James  M'Kinlay. 

By  the  acconnt  renderd  to  W.  and  T.  M'Kinlayit  ap- 
peared that  Mr.  Walker  had  advanced  to  them,  on  the  12th 
of  May,  1874,  £300,  withont  the  intervention  of  the  father, 
James  M'Kinlay,  and  other  sums,  amounting  to  about 
£1,600. 

759]  *The  Lord  Ordinary  ('),  on  the  7th  of  June,  1878, 
pronounced  an  interlocutor,  in  which  he  found,  inter  alia^ 
that  the  appellants,  the  trustees  of  J.  B.  Walker,  were  en- 
titled to  recover  from  the  respondent,  Alexander  M'Kinlay, 
son  of  the  deceased  James  M'Kinlay,  the  sum  of  £1,000, 
contained  in  the  bill  libelled. 

The  respondent  reclaimed  to  the  Rrst  Division,  who,  after 
hearing  counsel,  ordered  the  case  to  be  tried  before  the 
judges  of  both  divisions. 

On  the  1st  of  July,  1879,  the  majority  of  seveq  judges  held 
that  James  M'Kinlay's  signature  constituted  no  liability 
against  him,  and  therefore  none  against  the  respondent. 
The  judges  in  the  minority  were  Lord  Giflford  and  Lord 
Shaad,  and  the  judges  in  the  majority,  the  Lord  Presi- 
dent ("),  the  Lord  Justice  Clerk  ('),  Lord  Deas,  Lord  Ormi- 
dale,   and  Lord   Mure.      The    majority  were  of  opinion, 
(a),  that  James  M'Kinlay,  though  not  a  drawee,  must  be 
regarded  as  an  acceptor  of  the  bill ;  and,  (&),  that  his  signa- 
ture did  not  constitute  a  valid  acceptance,  becaii^e  sect.  11 
of  the  Mercantile  Law  Amendment  (Scotland)  Act  requires, 
as  essential  to  the  validity  of  an  acceptance,  that,  besides 
the  signature  of  the  acceptor,  there  shall  be  written  on  the 
bill  words  indicative  of  his  intention  to  accept,  and  the  Bills 
of  Exchange  Act,  1878,  does  not  dispense  with  the  necessity 
of  these  ad^ed  words,  except  in  the  case  of  acceptors  who 
^re  drawees  (*). 

V)  Lord  Cnrriehia  (<)  Court  Sess.  Caa.,  4Ui  Serias,  voL  vi, 

(*)  Lord  Inglis.  p.  usi. 

C*J  Lard  Moncreift 
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On  appeal, 

May  13,  15,  24.  Mr.  Benjamin^  Q.C.,  and  Mr.  Bonier, 
maintained  for  the  appellants  that  the  late  James  M^inlay, 
by  signing  his  name  on  the  bill,  came  under  an  effectual 
legal  obligation  to  pa^r  its  contents.  A  preliminary  question 
was,  whether  the  admission  in  the  appellant's  condescend- 
ence that  James  M'Kinlay  *' indorsed  the  bill,"  "he  so 
indorsed  it  as  joint  obligant  with  the  acceptors,"  was  such  an 
affirmance  of  a  fact  as  to  nonsuit  them.  If  not,  then  the 
only  other  question  was,  whether  James  M'Kinlay  was 
bound  by  the  bill.  The  evidence  showed- (1)  that  he  signed 
his  name  with  the  intention  of  binding  himself,  and  that  it 
*was  part  of  the  agreement  before  the  money  was  ad-  [760 
vanced  that  he  should  do  so ;  (2),  that  Mr.  Walker  took  the 
signature  as  an  obligation  for  the  full  amount  of  the  bill; 
and  (3),  that  he  advanced  the  money  only  on  the  faith  of  this 
obligation.  The  argument  which  prevailed  with  the  ma- 
jority of  the  judges  below  was,  that  if  the  signature  means 
anything  at  all,  it  is  in  legal  sense  an  "acceptance,"  and 
that  it  is  insufficient  in  law  as  an  acceptance  in  resx)ect  of 
the  11th  section  of  the  Mercantile  Law  Amendment  (Scot- 
land) Act,  1856,  and  41  Vict.,  c.  13.  But  they  maintained 
that  James  M'Kinla^  did  not  become,  in  the  technical  sense, 
an  acceptor  of  the  bill,  but  a  collateral  obligant,  and  there- 
fore these  statutes  did  not  apply.  The  Lord  President  gave 
three  persons  who  were  liable,  besides  the  dmwee:  (1),  *'a 
party  accepting  for  honor ;  (2),  a  person  who  is  drawn  upon 
may  accept,  because  he  holds  the  fund  intended  to  be  trans- 
ferred to  the  payee  ;  and  (3),  according  to  the  law  of  Scot- 
land a  person  may  accept  and  will  make  himself  liable  after 
the  drawee  has  accepted.  He  may  make  himself  liable  as 
an  additional  acceptor  jointly  and  severally  liable  with  the 
drawee."  The  latter  was  this  case.  TherQ  was  no  explana- 
tion offered  of  the  fact  of  James  M^Kinlay's  signature  on 
the  back  of  a  bill  in  which  he  had  no  interest,  except  that 
it  was  adhibited  with  the  intention  of  binding  himself.  And 
Professor  Bell  says  (Commentaries,  7th  ed.,  vol.  i,  p.  428): 
*'A  collateral  engagement  may  be  undertaken  by  signing  as 
indorser  in  circumstances  which  do  not  admit  of  a  proper 
indorsement.  Thus,  no  one  can  properly  indorse  who  has 
no  right  to  the  bill,  but  the  subscription  as  indorser  with  the 
intention  of  giving  credit  to  the  bill  is  an  effectual  collateral 
undertaking."  In  Don  v.  Watt  (')  a  father  had  interposed 
his  credit  for- an  advance  of  money  to  his  son  by  signing  his 

(')  26th  May,  1812;  F.  C.,vol.  xvi,  p.  647. 
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name  on  the  back  of  an  iDstrament  to  which  he  was  not 
otherwise  a  party  ;  both  father  and  son  were  held  liable  on 
the  note.  Certainly  that  was  the  case  of  a  promissory  note, 
but  no  Talid  reason  existed  why  in  this  particular  a  differ- 
ent rnle  should  be  applied  to  notes  and  bills  of  exchange. 
In  Macdonald  y.  Union  Bank  <^  Scotland  ('),  A.  drew  a 
draft  upon  his  own  banker,  and  cashed  it  with  another 
761 1  banker  after  receiving  B.'s  *8ignature  on  the  back  of 
it ;  B.  was  held  liable :  see  also  Penny  t.  Innes  C)  and 
Jackson  y.  Hudson  ('X  there  A.  drew  a  bill  on  B.,  which 
was  expressly  accepted  by  B.  and  C. ;  Lord  Ellenboroagh 
held  that  the  signature  of  C.  did  not  niake  him  an  acceptor, 
but  imported  a  collateral  undertaking :  see  Byles  on  Bills, 
13th  ed.,  pp.  189, 190 ;  Watters's  Petition  C),  and  Matthetos 
V.  Bloxtome  (*),  where  the  drawer  was  held  to  have  a  right 
against  the  first  indorser  as  having  made  a  new  bill  with  the 
drawer. 

But  even  if  it  should  be  held  that  the  act  of  James 
M*Kinlay  came  within  the  l^al  category  of  an  acceptance, 
James  M'Kinlay's  signature  alone  fuLdlled  the  requirements 
of  the  statutes;  for  they  submitted  that  the  11th  section  of 
the  Mercantile  Law  Amendment  (Scotland)  Act,  1S56,  did 
not  require  any  writing  on  the  bill  signifying  acceptance  but 
the  signature  ' 

The^ decision  in  Hindhaxigh  y.  Blakey  O,  which  took  the 
commercial  world  by  surprise,  was  an  appeal  from  a  deci- 
sion of  the  County  Court  of  Xorthumberland  as  to  the 
drawee's  liability  as  acceptor  upon  a  bill  for  £20.  The 
judgment  was  that  according  to  the  Mercantile  Law  Amend- 
ment Act,  an  acceplance  must  consist  of  something  more 
than  a  mere  signature^  The  Legislature  immediately  passed 
41  Vict,,  c,  13C  simply  to  declare  that  the  law  laid  down  in 
that  decision  was  not' in  accordance  with  the  meaning  of  the 
Legislature  as  expressed  in  the  English  and  Scotch  Mercan- 
tile Law  Amendment  Acts.  Bui  the  signature  in  Hind- 
ha^.rj\  T.  Buik-rj  was  that  of  the  drawee,  and  thervifore  the 
srsiuite  41  Vict.,*  c.  li  in  obliterating  that  decision,  did  not 
need  to  go  beyond  the  case  of  a  proper  drawee.  Several  of 
the  judiTes  inthe  Sc\>ioh  court  had,  notwi;hsianding  this, 
h^ld  Hi:\d\a\'r,::\  y.  Bhikrv  lo  be  sound  law;  and  the  Lord 
President  had  held  that  41*  Vict.,  c.  loL  was  limited  strictly 
to  acceptances  by  the  drawee,  and  thai  acoeptance  by  aU 

C01.-8   S^^ss^  C^,  J^  S^T^^js^  vc;.  II.  '^  i  Oatr-r.    44^ 
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Other  persons  required  more  than  the  signature  (').  Bat  the 
appellants  submitted  that  this  was  not  the  law,  for  it  would 
be  introducing  into  the  Mercantile  Law  Amendment  Acts  a 
distinction  between  one  kind  of  acceptors  and  another,  of 
which  *there  had  previously  been  no  trace.  The  41  [762 
Vict.,  c.  13,  simply  declared  the  law,  and^  enacted  nothing 
new.  • 

Further,  if  words  were  required  over  the  signature  of 
M'Kinlay  to  bind  him,  his  banding  the  bill  to  Walker  with 
the  intention  of  being  bound,  was  a  mandate  to  Walker  to 
fill  up  the  bill,  or  to  prefix  to  M'Kinlay's  signature  any 
words  in  accordance  with  the  real  intentions  of  the  parties ; 
and  that  authority  being  given  you  must  take  that  to  be 
done  which  ought  to  have  been  done.  The  contention  that 
Mr.  Walker  being  the  drawer  is  liable  before  M'Kinlay,  was 
rebutted  by  the  evidence  that  Walker  would  not  advance 
the  money  unless  M'Kinlay  was  responsible.  Regarding 
the  fact  that  it  was  part  of  the  arrangement  that  James 
M'Kinlay^s  name  should  be  on  the  bill,  no  argument  under 
the  Stamp  Acts  could  be  successful.  Nor  did  they  intend 
to  argae  that  it  was  a  cautionary  undertaking ;  but  that  it 
was  a  principal  undertaking  for  the  payment  of  the  bill, 
and  therefore  the  6th  section  of  the  Mercantile  Law  Amend- 
ment (Scotland)  Act,  1856,  did  not  apply.  Therefore, 
whether  James  M'Kinlay  was  viewed  in  the  position  of  an 
acceptor  or  of  a  collateral  obligant,  they  were  entitled  to 
succeed. 

[They  also  cited  Sussel  v.  Langstaffe  (•) ;  Montague  v. 
PerJcins  (*) ;  Armfield  v.  Allport  (*) ;  Forster  v.  MacJciri' 
noil  (')  ;  London  and  South  Western  Bank  v.  Weiitvyorth  (*), 
where  cases  fully  reviewed.] 

Mr.  John  Pearson^  Q.C.,  and  Mr.  Scott  (with  them  Mr. 
Roger) ^  contended  for  the  respondent:  (a),  that  an  indorse- 
ment prima  facie  is  to  be  taken  as  an  indorsement  and 
nothing  more ;  (&)  and  if  an  indorsement  only  it  was  imma- 
terial at  what  time  it  had  been  put  on  the  bill ;  ((?),  it  rested 
with  those  who  say  a  simple  indorsement  means  more  than 
a  common  indorsement  to  prove  it  with  absolute  evidence. 
But  the  evidence  here  went  no  further  than  to  show  that 
Walker  desired  James  M'Kinlay's  name  on  the  bill  to  en- 
able him  at  a  future  time  to  discount  the  bill.  It  was  not 
to  bold  the  father  liable  if  the  sons  failed.     The  bill  was 

(>)  See  Court  Sess,  Cas.,  4th  Series,        («)  22  L.  J.  (C.P.),  187. 
Tol.  vi,  at  p.  1189.  (*)  27  L.  J.,  Exch.,  42. 

(«)  2  Doug.,  614.  (*)  Law  Rep.,  4  C.  P.,  704. 

(•)  6  Exch.  D.,  96;  81  Eng.  R.,  675. 


108  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  V. 

1880  Steele  v.  M'KinUy.  RL.  (Sc) 

763]    only  *a  temporary  obligation  for  one  of  several  sums, 
for  the  whole  of  which  there  was  to  be  a  permanent  obliga- 
tion in  the  way  of  a  mortgage,  which  was  arranged  for  so 
early  as  May,  1874,  and  granted  afterwards  by  W.  and  J. 
M'Kinlav  for  the  full  amount  of  advances,  viz.,  £5,000, 
which  admittedly  included  the  bill  for  £1,000 ;  besides  sums 
advanced  by  Mr.  Walker  to  the  two  sons  on  their  own  se- 
curity long  before  the  bill  was  drawn.     Matthews  v.  Blox- 
some  (*),  ifsound  law,  did  not  apply,  for  there  it  was  under 
the  man's  own  hand  that  he  intended  to  be  liable :  that  was 
not  the  case  here.    The  real  position  of  James  M'Kinlay 
was  that  of  indorser,  who  would  be  liable  to  a  bona  fide 
holder  who  had  discounted  the  bill :  see  dictum  of  Mr.  Jus- 
tice Byles  in  Foster  v.  Mackinnon  (*).     But  if  said  to  be  an 
acceptance,  then  James  M'Kinlay  not  being  the  drawee, 
the  signature  did  not  comply  with  the  11th  section  of  the 
Scotch  Mercantile  Law  Amendment  Act,  1856 ;  that  statute 
was  passed  to  correct  abuses  in  r^ard  to  bills  of  exchange, 
one  of  which  was  that  nearlv  every  bill  had  to  be  explained 
by  extraneous  evidence.    The  1  &  2  Geo.  4,  c.  78,  enacted 
in  respect  to  inland  bills,  that  no  acceptance  should  be  suf- 
ficient unless  ^Mn  writing  on  such  bill;"  the  words  added 
by  the  11th  section  that  there  must  be  a  signature  clearly- 
showed  the  purpose  of  the  Legislature  that  both  should  be 
required.     The  argument  that  since  the  statute  of  41  Vict., 
c.  13,  the  signature  of  all  acceptors  is  sufficient,  is  not  well 
founded.     That  statute  was  confined  entirely  to  the  case  of 
a  drawee,  and  was  limited  to  the  circumstance  which  had 
arisen  in  Hlndhaugh  v.  Blakey  and  with  good  reason  so 
limited  ;  for  the  words  of  addrt^  to  the  drawee  followed  by 
the  signature  could  leave  no  doubt  as  to  the  purpose  of  the 
signature.     A  party  may  be  a  drawee  who  never  accepts, 
and  whode  signature  never  appears  on  the  bill,  and  many 
persons  may  be  liable  on  a  bill  who  are  not  drawees,  such 
as  acceptor  for  honor,  and  formerly  by  the  law  of  Scotland 
a  person  whose  name  was  found  upon  the  bill,  although 
^'^^^oditMg  to  be  a  mere  cautioner,  was  held  an  acceptor,  but 
^oa/d  not  by  anj  conceivable  reasoning  be  held  a  drawee. 
^^ere/o*>*^  thenj  being  by  the  law  of  Scotland  such  a  thing 
r/5Li?  *^^^ptor  who  is  not  a  drawee,  the  act  41  Vict.,  c.  13, 
ofan3»        ^^  not  applv.     It  is  argued  that  *the  subscription 
but  a^  *^^  ^n  ^fa®  back  of  a  bill,  as  here,  is  not  an  acceptance, 
the  Af^^^^^^**"^!  obligation,  a.nd  is  therefore  not  struck  at  by 
^^"^c^ntile  Law  Amendment  Acts.     But  it  is  rendered 

^^    '•^  J.  (Q.B.).  209.  («)  lAW  Hep..  4  C  P..  at  p.  711. 
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Jaite  plain  by  Sharp  v.  Harvey  {^\  MacdougallY.  Foyer  (^\ 
)(m  V.  Watt  ("),  and  Watiers  (*),  that  in  Scotland,  previous 
to  the  act,  the  snperscription  of  bis  name  upon  a  bill  by  a 
person  who  had  no  right  to  it  might  pat  him  in  the  position 
of  acceptor,  having  full  liability  as  such  as  regards  the 
creditor  in  the  bill.  But  the  appellants  sought  to  call  this 
liability,  though  in  every  respect  identical  with  an  accept- 
ance* a  collateral  obligation,  this  was  a  distinction  without 
a  difference.  Further,  if  this  so-called  collateral  obligation 
can  be  distinguished  from  an  acceptance,  it  can  only  be  as  a 
kind  of  guarantee,  and  it  is  clearly  provided  by  the  6th 
section  of  19  &  20  Yict.,  c.  60,  that  guarantees  shall  have  no 
effect  unless  they  be  in  writing,  and  also  subscribed  by  the 
party.  Macdonald  v.  Union  Bank  of  Scotland  (*)  did  not 
apply  to  the  case  here.  In  the  circumstances  they  submitted 
that  the  respondent  was  not  liable  for  the  amount  of  the  bill 
as  representative  of  James  M^Kinlay. 

[They  also  commented  on  AnseUv.  Baker  {');  Chitty  on 
Contracts,  10th  ed.,  p.  496;  Case  of  Jackson  v.  Duchaire  {').] 

Mr.  Romer^  in  reply. 

The  Law  Peers  having  considered  their  judgment,  deliv- 
ered the  following  opinions. 

Lord  Blackburn  :  My  Lords,  this  is  an  appeal  against 
that  part  of  the  interlocutor  of  the  Ist  of  July,  1879,  by 
which  the  first  Division  of  the  Court  of  Session,  in  con- 
formity with  the  opinion  of  the  majority  of  the  seven  judges 
who  heard  the  case  argued,  found  ^'that  the  document 
founded  on  No.  6  of  process  constituted  no  obligation 
against  the  late  James  M'Kinlay,  and  therefore  constitutes 
none  against  *the  defender,  Alexander  M*Kinlay."  [765 
The  document  in  question  is  a  bill  of  exchange  in  the  follow- 
ing form :  THis  Lordship  read  the  bill  as  given  above  and 
continued  :j 

I  have  come  to  the  conclusion  that  this  interlocutor  is 
nght.  But  I  have  not  come  to  this  conclusion  on  quite  the 
same  grounds  as  any  one  of  the  judges  below.  And  as  all 
cases  relating  to  the  form  and  effect  of  bills  of  exchange  are 
in  this  commercial  country  of  very  great  consequence,  I 
think  it  desirable  to  state  my  reasons  fully.  I  will  first 
state  what,  according  to  my  view  of  it,  is  the  effect  of  the 
evidence  produced.     James  M'Kinlay,   the  person  whose 

0)  Morr.  Appex.,  voc.  BiU  of  Ex-  (*)  7  March,  1818  ;  F.  C,  vol,  xix,  489. 
change,  2.  (*)  Court  Seas.  Gas.,  Sd  Series,  vol  ii, 

(*)  18  Feb.,  1810;   F.  C,  vol  xv,  679.     p.  968. 
W  26  May,  1812 ;  F.  C,  vol.  xvi,    647.        (•)  15  Q.  B.,  20. 
O  8  T.  R.,  651. 
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signataru  appears  on  the  back  of  the  bill,  was  the  father  of 
William  and  Thomas  M'Kinlay,  and  had  assisted  in  setting 
them  up  in  business  as  wood  merchants  at  Strabane.  Wil- 
liam M'Kinlay  is  the  only  witness  who  knows  -anything 
about  the  arrangements  between  his  deceased  father  and  his 
firm  of  W.  &  T.  M'Kinlay;  and  his  evidence,  which  is  in  no 
way  contradicted,  is  as  follows :  *'  It  was  not  intended  origi- 
nally that  this  money  should  be  advanced  by  my  father. 
My  father  promised  to  arrange  a  loan  for  me  after  deliver- 
ing over  the  premises,  and  I  signed  this  £1,000  bill  as  a  pre- 
liminary transaction ;  but  in  what  way  he  intended  to  do  it 
at  that  time  I  was  not  aware.  Whether  I  signed  the  bill 
blank,  or  not,  I  donU  remember  the  contents  of  it ;  but  it  was 
my  father  who  got  it.  My  father  was  not  to  become  responsi- 
ble for  the  loan,  either  by  giving  it  himself,  or  becoming 
liable  to  the  party  who  should  ultimately  advance  it.  It 
was  intended  to  obtain  the  money  on  security  of  a  mort- 
gage. In  giving  the  bill,  I  did  not  understand  that  my 
father  would  become  a  party  to  it.  I  knew  by  the  letter 
remitting  the  money  that  Mr.  Walker  was  the  party  who 
had  advanced  it  1  had  no  doubt  that  was  the  money  for 
the  bill  in  question.  I  knew  that  the  money  came  from  him, 
but  under  what  circumstances  I  did  not  understand.^' 
James  M'Kinlay  did  enter  into  a  negotiation  with  John  £. 
Walker  respecting  an  advance  of  money  to  W.  &  T.  M 'Kin- 
lay.  Both  James  M'Kinlay  and  J.  £.  Walker  are  dead. 
And  what  passed  between  them,  except  so  far  as  it  was  re- 
duced into  writing,  must  be  to  a  great  extent  a  matter  of 
inferem^e.  Some  things  are  i)erfecily  clear.  J.  R  Walker 
remitted  to  William  &  Thomas  M^Kinlay  £^49  on  the  1st  of 
766]  June,  1874,  in  the  •following  letter :  **  1st  June,  1874. 
I  Send  you  herewith  letter  of  credit  in  jrour  favor  for  £949 
0*.  4rf.,  being  proceeds  of  your  acceptance  as  under  noted, 
of  which  you  will  be  kind  enough  to  acknowledge  receipt. 
Note. 

Amount  of  acceptance    ....    £1,000    0    0 
Interest    ....     £50    0    0 
Stamp      ....         0  10    0 


Bank  Commission .    .098 


60  19    8 


Remitted  by  L.  C £949    0 


And  this  document,  described  in  the  letter  as  ^''vour," 
le.,  Williaip  &  Thomas  M*Kinlav*s  acceptance,  was  the 
document  Xo,  6  of  process  in  theinterlooutor  mentioned. 
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And  it  is  also  clear  from  the  extract  from  J.  E.  Walker's 
ledger  that  on  varions  days,  beginning  on  the  12th  of  May 
and  ending  on  the  14th  of  October,  1874,  Walker  also  ad- 
vanced to  them  £1,600 ;  for  which  sum,  with  interest  and 
stamps,  in  all  £1,676  3^.  6d.,  William  &  Thomas  M'Kinlay, 
on  the  30th  of  November,  1874,  accepted  three  bills  for  £568 
14^.  6d,  each.  And  there  is  nothing  to  show  that  James 
M'Kinlay,  whose  death  took  place  in  September,  1874,  ever 
made  himself  liable  for  or  was  considered  by  J.  E.  Walker 
to  have  made  himself  liable  for  this  £1,600  or  any  part  of  it. 
And  it  is  material  here  to  observe  that  £300  was  advanced 
on  the  12th  of  May,  1874,  a  fortnight  before  the  bill  for 
£1,000  was  drawn.  That  sam,  at  least,  must  have  been  ad- 
vanced to  William  &  Thomas  M'Kinlay  on  their  own  credit, 
or  on  the  faith  of  the  mortgage  to  seonre  £5,000,  which, 
though  not  ^executed  till  the  3d  of  February,  1875,  must 
have  been  arranged  for  some  time  before  ;  it  does  not  any- 
where appear  when.  But,  as  far  as  regards  the  £1,000  bill 
of  the  26th  of  May,  1874,  there  does  appear  on  the  back  of 
it  the  indorsement  of  James  M*Kinlay. 

It  appears  from  the  evidence  of  Mr.  Black,  Walker's 
book-keeper,  that  he,  by  Walker's  directions,  drew  the  bill 
in  question,  the  body  of  which  is  in  his  writing,  that  he 
gave  it  to  J.  E.  Walker,  who  himself  sent  it  out  for  accept- 
ance. This  bill,  as  prepared  by  Black,  was  not  in  any  way 
addressed  to  James  ♦M'Kinlay.  The  next  thing  this  [767 
witness  speaks  to  is  that  Walker  told  him  that  he  had  re- 
ceived back  the  bill  accepted,  and  directed  him  to  remit  the 
money,  which  he  did  by  the  letter  which  I  have  already 
read.  He  further  states  :  ''  I  entered  the  bill  in  Mr.  Walk- 
er's books,  some  time  in  June,  1874,  to  the  debit  of  W.  & 
T.  M'Kinlay.  The  name  of  James  M'Kinlay  was  not  entered 
at  all  in  connection  with  it.  Mr.  Walker  was  in  the  habit 
of  looking  at  the  books  every  morning,  and  must  have  seen 
the  entry  as  to  the  bill.  I  remember  a  mortgage  being 
granted  by  W.  &  T.  M'Kinlay  to  Mr.  Walker.  It  was  not 
entered  in  the  books.  Mr.  Walker  said  to  me  that  what 
sums  he  had  advanced  to  W.  &  T.  M'Kinlay  were  covered 
by  the  mortgage.  Q.  Was  the  sum  in  the  bill  covered  by 
the  mortgage? — A.  It  was  understood.  Q.  Did  Mr.  Walker 
say  so) — A.  Decidedly.  There  were  subsequent  bill  trans- 
actions with  Y^.  &  T.  M'Kinlay,  the  sums  in  which  also 
went  into  the  mortgage." 

Now  it  seems  to  me,  with  great  respect  to  the  judges  be- 
low who  find  the  fact  otherwise,  that  it  is  not  a  proper  infer- 
ence of  fact  that  Walker  drew  the  bill,  and  sent  it  to  James 
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M'Kinlay  in  order  that  be  might  accept  it,  or  treated  the 
signatare  of  James  M'Kinlay,  after  he  got  it,  as  an  accept- 
ance. If  that  had  been  so  be  would  surely  have  caused 
Black  to  draw  the  bill  on  ^ames  M'Kinbiy,  and  he  would 
have  caused  James  M'Kinlay's  name  to  be  entered  in  his 
books.  But,  no  doubt,  when  James  M'KJnIay  put  bis  name 
on  the  back  of  the  bill,  and  banded  it  to  Walker,  he  must 
have  done  so  for  some  object,  and  it  may  be  conjectured 
that  it  was  in  consequence  of  some  request  from  Walker, 
which,  as  there  is  no  writing  proved,  must  be  taken  to  have 
been  verbal.  But  this,  I  think,  is  only  conjecture.  The 
only  evidence  produced  bearing  on  this  point  is  that  of 
George  Steele.  Taking  that  to  be  all  accurate,  it  leads  to 
the  conclusion  that  Walker  was  very  glad  to  get  the  signa- 
ture of  the  old  man,  which  he  thought  ma^e  his  security 
better ;  and,  if  I  were  to  indulge  in  conjecture,  I  should 
think  it  probable  Walker  had  said  something  fo  him  about 
this  being  a  large  sum  to  advance  on  the  faith  of  a  mort- 
gage being  executed  hereafter,  which  was  not  yet  prepared, 
and  that  James  M'Kinlay  promised  that,  if  for  any  reason 
that  mortgage  went  off,  he  would  see  that  bill  i^aid.  I  cer- 
768]  tainly  ^cannot,  especially  after  seeing  that  £300  had 
been  alresidy  advanced  on  the  12th  of  May,  and  that  £1,300 
more  was  advanced  afterwards,  draw  the  conclusion  which 
is  drawn  by  Lord  Shand,  that  the  money  was  advanced 
particularly  on  the  faith  of  the  signature  of  J.  M'Kinlay, 
without  which  the  loan  would  not  have  been  given. 

This  brings  us  to  the  question  whether  there  was,  under 
such  circumstances,  according  to  the  law  of  Scotland,  any 
obligation  constituted  against  J.  M'Kinlay  in  his  lifetime. 

The  Mercantile  Law  (Scotland)  Amendment  Act,  19  &  20 
Vict.  c.  60,  and  the  Mercantile  Law  (England)  Amendment 
Act,  19  &  20  Vict.  c.  97,  were  passed  for  the  purpose  of 
remedying  a  mischief  recited  in  the  preambles  of  both  acts 
in  the  same  language :  *'Whereas  inconvenience  is  felt  by 
jversons  engaged  in  trade  by  reason  of  the  laws  of  Scotland 
being  in  some  particulars  different  from  those  of  England 
and  Ireland  in  matters  of  common  occurrence.'* 

Now,  by  the  common  law  of  England  a  contract  to  an- 
swer for  the  debt  of  another  person  might  be  proved  in  the 
Fame  manner  as  any  other  contract  And  I  agree  with  what 
Lord  Gifford  in  this  case  intimates,  that  there  is  no  reason, 
either  of  justice  or  equity,  why,  when  sucn  a  contract  is 
proved  to  have  been  entered  into  by  word  of  mouth,  it 
should  not  be  carried  out  by  law.  But  he  proceeds  to  say 
that  there  is  no  statute  against  it ;  and  there  I  must  differ  from 
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liim.  It  was  thought  by  the  English  legislature  that  there 
was  danger  of  contracts  of  particular  kinds  being  established 
by  false  evidence,  or  by  evidence  of  loose  talk,  when  it  never 
was  really  meant  to  make  such  a  contract ;  and  therefore  it 
was  provided  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4, 
that  no  action  should  be  brought  inter  alia  "  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,"  ^'unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized." 

This  enactment  compels  the  courts  to  refuse  to  enforce 
such  a  promise,  however  clearly  it  may  be  proved,  unless 
there  be  the  statutable  evidence. 

*There  are  constantlv  cases  occurring  in  which  it  [769 
is  felt  that  it  is  morally  very  wrong  to  set  up  such  a  de- 
fence, and  in  which,  as  has  been  sometimes  said,  the  statute 
for  the  prevention  of  frauds  operates  as  a  statute  to  facili- 
tate fraud — nevertheless,  on  grounds,  not,  I  take  it,  of  jus- 
tice but  of  expediency,  this  statute  has  been  not  only  kept 
in  force,  but  extended.  It  did  not,  however,  before  1866, 
apply  to  Scotland.  And  the  consequence  was  that  the  va- 
lidity of  such  an  agreement  depended  upon  whether  it  was 
to  be  determined  according  to  English  or  Scotch  law.  This 
fell  precisely  within  the  inconvenience  recited  in  the  pream- 
bles of  19  &  20  Vict.  0.  60,  and  19  &  20  Vict.  c.  97.  The 
Legislature  might  have  remedied  it,  by,  in  19  &  20  Vict.  c.  97, 
altering  the  law  of  England  so  as  to  make  it  similar  to  that 
of  Scotland,  or  by  altering  both  laws  so  as  to  make  some- 
thing new  be  the  law  in  both  countries.  What  they  did  do 
was  by  19  &  20  Vict.  c.  60,  s.  6,  to  extend  the  law  of  Eng- 
land to  Scotland.  By  the  general  law  of  merchant  adopted 
with  some  modifications,  I  believe,  in  every  civilized  country, 
and  certainly  in  both  England  and  Scotland,  the  acceptor  of 
a  bill  of  exchange  comes  under  an  obligation  to  any  one  who 
becomes  the  holder  to  pay  him,  and  the  drawer  comes  un- 
der an  obligation  to  the  holder  to  pay  him,  if  the  person  on 
whom  the  bill  is  drawn  does  not  accept  and  pay  the  bill, 
and  the  drawer  has  due  notice  of  the  dishonor.  And  any 
one  who  indorses  that  bill  comes  under  an  obligation  to  all 
subsequent  holders  of  the  bill  precisely  similar  to  that  of 
the  drawer,  but  he  does  not  come  under  any  such  obligation 
to  prior  parties  to  the  bill. 

Pothier,  Contrat  de  Change,  No.  79,  speaking  of  the  con- 
tract by  the  indorser  to  his  indorsee,  says,  ''Ce  contrat  est 
34  Eng.  Rep.  8 
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enti^rment  semblable  a  celui  qui  iniervient  entre  le  tirenr  et 
le  donneur  de  valear.  II  produit  entre  Tendosseur  et  celni 
a  qui  I'ordre  est  passe,  soit  en  cas  de  refus  de  paiement,  soit 
en  cas  de  refus  d'acceptatJbn,  les  memes  obligations  et  les 
mfimes  actions  que  la  lettre  de  change  produit  entre  le  tireur 
et  le  donneur  de  valeur"  (*).  There  have  been  some  expres- 
sions in  English  cases  to  the  efifect  that  an  indorser  is  a  new- 
drawer.  Speaking  of  these  in  Owinell  v.  Herbeitf^)  Justice 
Littledale  says,  ''It  is  said  that  in  the  case  of  a  bill  of  ex- 
770]  change  *evenr  indorser  is  a  new  drawer.  But  even 
that  requires  qualification.  Bills  are  drawn  according  to 
the  custom  of  merchants  all  over  the  world ;  and  merchants 
would  be  much  surprised  at  being  told  that  an  indorser 
might  be  considered  as  a  new  drawer  in  all  respects.  It  may- 
be correct  to  say  that  an  indorsement  of  a  bill  is  in  the  na- 
ture of  a  new  drawing."  This  obligation  incurred  under  the 
custom  of  merchants  is  not  aflfected  by  the  Statute  of  Frauds ; 
and  it  has  been  very  properly  decided  in  Macdonald  v. 
Union  Barik  of  Scotland {^\  that  it  is  not  affected  by  the 
6th  section  of  19  &  20  Vict.  c.  60.  The  motive  or  object  of 
the  party  who  incurs  the  obligation  on  the  bill  may  be  to 
guarantee  a  third  person ;  and  that  may  be  known  to  the 
person  who  gives  value  for  the  bill,  but  the  obligation  is,  by 
the  custom  of  merchants,  on  the  bill. 

But  I  think  that  since  19  &  20  Vict.  c.  60,  s.  6,  the  law  of 
Scotland  is  as  the  law  of  England  was  before,  that  no  under- 
taking to  answer  for  the  debt  of  a  third  person  is  enforcible 
unless  there  is  a  writing  signed  as  the  statute  re(}uires.  The 
c^uestion  therefore  is  in  my  mind  whether  there  is  an  obliga- 
tion under  the  custom  of  merchants,  as  modified  in  Scotland, 
incurred  on  the  bill  by  J.  M'Kinlay  to  J.  E.  Walker. 

The  acceptor  does  incur  such  an  obligation  to  the  drawer. 
This  bill  was  drawn  by  J.  E.  Walker  on  William  and  Thomas 
M'Kinlay,  and  accepted  by  them,  and  J.  M'Kinlay  then 
wrote  his  name  on  it.  Can  he  be  treated  as  an  acceptor? 
Even  if  he  had  expressly  written  "Accepted,  J.  M'Kinlay," 
he  could  not  have  been  so  treated  according  to  English  law. 
This  was  expressly  decided  in  Jackson  v.  Hudson  (*),  Lord 
Ellenborough  says,  '*The  acceptance  of  the  defendant  is 
contrary  to  the  usage  and  custom  of  merchants.  A  bill 
must  be  accepted  by  the  drawee,  or,  failing  him,  by  some 
ime  for  the  honor  of  the  drawer."     I  observe  that  Mr.  Bell, 

0)  Works  of  Pothier,  by  Dupin,  toL  (^  Court  Sees.  Cas.,  8d  Scries,  vol  ii, 
IB,  p.  165.  p.  968. 

!•)  6  AA  A  E.,  439.  (*)  2  Camp.,  at  p.  448. 
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in  bis  commentaries  ('),  falls  into  an  error  here  as  to  the 

^  English  law.     He  says  that  by  it  there  can  be  no  proper  ac- 

'  ceptance  except  by  a  drawee,  ''bat  a  signature  as  acceptor 

will  raise  a  collateral  undertaking."    Lord  Ellenborongh  did 

not  say  so.  He  said  that  the  facts  which  the  counsel  offered  to 

Srove  might  have  *been  evidence  of  a  collateral  un-  [771 
ertaking,  if  the  declaration  had  been  so  framed.  And  so,  no 
doubt,  they  would  have  been  ;  and  if  there  had  been,  in  addi- 
tion, a  letter  signed  by  Hudson,  which  could  be  construed 
as  a  memorandum  of  the  contract,  he  would,  on  proof  of 
them,  have  recovered.  But  Lord  Ellenborongh  did  not  say- 
that  the  writing  of  the  words,  "Accepted,  J.  Hudson," 
across  the  bill  drawn  upon  Irving,  was  in  itself  a  collateral 
undertaking,  nor  that  it  was  in  itself  a  sijiflScient  memoran- 
dum within  the  Statute  of  Frauds.  And  I  apprehend  that 
neither  position  would  have  been  tenable.  Mr.  Bell  pro- 
ceeds to  say,  "In  Scotland  a  different  view  has  been  adopt- 
ed, and,  instead  of  a  collateral  undertaking,  the  subscription 
has  been  held  to  import  a  joint  undertaking  as  acceptor  of 
the  bill  or  maker  of  the  note."  For  this  he  cites  three 
cases  decided  in  Scotland^  from  which  he  draws  that  con- 
clusion. He  disapproves  of  it,  and  says,  "  The  English 
doctrine  is  consistent  with  mercantile  practice  and  under- 
standing, but  not  (juite  so  with  the  Stamp  law  ;  the  Scottish 
doctrine  is  not  quite  reconcilable  to  either."  All  the  seven 
judges  below  agree  that  the  signature  of  J.  M'Kinlay  in  this 
case  could  not  operate  as  an  acceptance ;  Lord  Gifford  and 
Lord  Shand  being  of  opinion  that  he,  not  being  the  drawee, 
and  not  intending  to  be  an  acceptor,  did  not  become  an  ac- 
ceptor at  all.  And  Lord  Shand  examines  at  lenj^th  the  four 
cases,  and  it  appears  that  there  are  no  more,  which  are  sup- 
posed to  support  the  doctrine  that  such  a  writing  of  the 
name  by  one  not  a  drawee  might,  in  Scotland,  operate  as  an 
acceptance,  and  shows  that  they  do  not  support  it,  and  my 
noble  and  learned  friend  opposite  (Lord  Watson)  in  his 
opinion,  which  I  have  had  the  advantage  of  reading,  does 
the  same,  I  shall  say  no  more  than  that  I  am  quite  satisfied 
by  their  explanation  of  these  cases.  This  is  the  reason  on 
which  I  base  my  judgment,  that  the  signature  was  not  and 
could  not  be  an  acceptance.  The  other  four  judges  hold 
that  before  19  &  20  Vict.  c.  60,  s.  11,  this  name  so  written 
might  have  been  treated  as  an  acceptance,  but  that  since 
that  act  it  can  no  longer  be  so.  I  should  have  great  diffi- 
culty in  agreeing  in  this  reasoning  after  the  passing  of  41 
Vict.  c.  13,  which  not  only  enacts  what  the  true  eonstruc- 

(>)  Vol.  i  (7th  ed.),  p.  426. 
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tioQ  of  the  act  shall  in  future  be,  but  declares  what  it  always 
has  been.     However,  though  not  for  the  same  reasons,  all . 
772]    seven  judges  *agreed  that  this  signature  could  not 
operate  as  an  acceptance ;  and  I  agree  with  them  in  that 
result. 

But  Lord  Shand  takes  another  view  of  the  effect  of  writ- 
ing the  name,  namely,  that  it  operated  as  an  indorsement 
by  J.  M'Kinlay  to  E.  Walker,  the  drawer  of  the  bill. 

An  indorsement  in  general  is  a  transfer  in  writing  by  the 
holder  of  the  bill  to  a  new  holder  on  whom  the  property  is 
thereby  conferred ;  and  it  is  clear  that  J.  M'Kinlay  was  not 
such  an  indorser.  But  I  quite  agree  that  by  the  custom  of 
merchants,  as  modified  by  English  law,  there  may  also  be 
an  indorsement  by  a  person,  not  a  holder  of  the  bill,  who 

Euts  his  name  on  the  bill  to  facilitate  the  transfer  to  a  holder. 
►y  the  old  foreign  law,  not  in  this  respect  entirely  adopted 
by  the  English  law,  this  might  be  done  by  what  was  called 
an  aval  (said  to  be  an  antiquated  word  signifying  '^  under- 
writing"), either  on  the  bill  itself  or  on  a  separate  paper; 
and  if  such  an  aval  was  given  by  any  one,  his  obligation  to 
all  subsequent  holders  or  the  bill  was  precisely  the  same  as 
that  of  the  person  to  facilitate  whose  transfer  the  aval  was 
given. 

It  appears  from  Pothier,  Du  Contrat  de  Change,  Part  T, 
chap.  4,  Article  VII,  De  T  obligation  qui  natt  des  avals  ('), 
that  the  aval  might  be  made  by  one  who  gave  his  name, 
either  by  wajr  of  incurring  responsibility  for  the  drawer, 
placing  the  signature  under  the  name  of  the  drawer,  or  for 
the  indorser,  placing  it  under  the  indorsement,  or  for  the 
acceptor,  placing  it  under  that  of  the  acceptance.  An  aval 
for  the  honor  of  the  acceptor,  even  if  on  the  bill,  is  not  effect- 
ual in  English  law,  as  appears  by  Jackson  v.  Biidson  ('). 
That  case  cannot  now  be  questioned  after  the  lapse  of  so 
many  years,  even  if  it  could  have  been  successfully  impugned 
at  the  time,  which  I  do  not  think  it  could.  But  the  indorse- 
ment by  a  stranger  to  the  bill  on  it  to  one  who  is  about  to 
take  it  is  efficacious  in  English  law,  and  has  the  same  effect 
as  an  aval.  The  effect,  according  to  English  law,  of  such  an 
indorsement  is  recognized  by  Lord  Holt,  in  Hill  v.  Lewis  (*), 
and  again  in  Penny  y.  Innes{*);  such  an  indorsement  cre- 
ates no  obligation  to  those  who  previously  were  parties  to 
the  bill ;  it  is  solely  for  the  benent  of  those  who  take  subse- 
773]    quently.     It  is  not  a  collateral  engagement,  *bnt 

(»)  Works  of  Pothier,  by  Dnpin,  toL        (*)  2  Camp.,  at  p.  448. 
iii,  p.  174.  (»)  I  Salk.,  at  p.  188. 

O  1  C.  M.  A  R,  489. 


Vol  v.} 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

117 

RL.  (Sc.) 

Steele  v.  M'Kinlay. 

1880 

one  on  tbe  bill ;  and  it  is  for  that  reason,  and  because  the 
original  bill,  by  the  custom  of  merchants,  has  incident  to  it 
the  capacity  of  an  indorsement  in  the  nature  of  an  aval  on 
it,  that  such  an  indorsement  requires  no  new  stamp.  The 
law  of  Scotland  also  gives  effect  to  such  an  indorsement. 
Indeed,  no  better  example  of  an  indorsement  having  the 
effect  of  an  aval  for  the  drawer  of  a  bill  can  be  given  than  is 
afforded  by  MacdonaM  v.  Union  Bank  of  Scotland  ('),  where 
tbe  cashier  of  the  Union  Bank,  having  refused  to  give  cash 
on  the  credit  of  a  cheek  drawn  on  another  bank,  agreed  to 
give  it  on  Macdonald  indorsing  his  name  on  it.  This  was 
held  to  make  Macdonald  liable  as  indorser  to  the  Union, 
Bank.  In  Penny  v.  Innes  (')  it  appeared  that  Innes  (who, 
as  I  think  we  must  understand  the  facts,  had  agreed  with 
the  plaintiff  to  become  indorser  in  the  nature  of  an  aval  for 
Wilson,  the  drawer  of  the  bill,  who  was  about  to  transfer 
the  bill  to  the  plaintiff),  did  not  actually  write  his  name  on 
the  bill  till  after  Wilson,  the  drawer,  had  written  his,  and  it 
was  decided  that  the  order  in  which  the  names  were  written 
was  immaterial. 

The  case  of  Matthews  v.  Bloxsome  (*)  was  much,  and 
properly,  relied  upon  by  the  counsel  for  the  appellants.  It 
was  one  very  peculiar  in  its  circumstances  :  the  defendant 
had  written  to  one  of  the  plaintiffs  a  letter  in  these  terms : — 
"Sir,  my  brother  Bichard  wishes  me  to  join  security  with 
Mr.  Edmands  for  £150.  I  beg  to  say  I  am  quite  agreeable 
to  do  so  on  the  conditions  entered  into  between  you  and 
him. — J.  Bloxsome.''  This,  it  appears,  was  thought  by  the 
court  not  to  be  a  sufficient  memorandum  in  writing  signed 
by  J.  Bloxsome  to  satisfy  the  Statute  of  Frauds,  because 
the  conditions  were  never  put  in  writing.  But  Richard 
Bloxsome  procured  three  bill  stamps  of  an  amount  sufficient 
to  cover  £60  each.  On  the  back  of  these  Edmands  and  J. 
Bloxsome  indorsed  their  names  in  order  to  enable  him  to 
obtain  the  £150  from  the  plaintiff.  Richard  Bloxsome  wrote 
across  them,  '*  Accepted,  Richard  Bloxsome,"  and  delivered 
them  in  that  state  to  the  plaintiffs,  who  gave  him  the  £150. 
It  was  perfectly  manifest  that  the  defendant  gave  authority 
to  fill  up  the  blank  stamp  paper  in  such  a  way  as  would 
make  him  liable  as  indorser  *to  the  plaintiffs,  and  [774 
meant  that  to  be  done;  if  the  blanks  had  been  filled  up  by 
the  plaintiffs  with  the  name  of  one  of  their  clerks  as  drawer 
of  a  bill  payable  to  bearer,  there  could  have  been  no  de^ 
fence.     But  by  a  blunder  of  the  plaintiffs,  it  was  filled  up 

(>)  Court  Sess.  Gas.,  8d  Series,  vol.  ii,  p.  9ft8. 
O  I  C.  M.  &  B.,  439.  O  S3  L.  J.  (Q.B.),  209.       . 


118 

HOUSE  OF  LORDS  AKD  PRIVY  COUNCIL. 

[Vol  V. 

ISSO 

Steele  v.  M'Kinlay. 

H.L.  (Sc) 

inserting  their  own  names  as  drawers.  No  one  could  help 
wishing  to  baffle  such  a  defence.  I  was  a  party  to  the  judg- 
ment of  the  Queen's  Bench  by  which  they  did  so,  but  I 
greatly  doubt  if  it  was  sound.  It  seems  to  me  to  be  a  very 
violent  thing  to  construe  a  document  which,  on  the  f^ce  of 
it,  purported  not  to  be  drawn  by  the  plaintiffs,  and  indorsed 
for  them  by  the  defendant,  who  purported  to  be  the  drawer, 
as  being,  in  consequence  of  extrinsic  evidence,  in  legal  effect 
drawti  by  the  defendant,  and  indorsed  to  the  person  who 
purported  on  it  to  be  drawer.  But  that  case,  if  good  law, 
can  only  be  authority  for  considering  a  bill  as  if  it  were 
atneiuled  so  as  to  be  what  it  was  intended  to  be,  when  the 
evidence  is  clear  what  the  intention  was,  and  that  the  bill 
was  drawn  up  in  its  actual  form  by  blunder.  In  the  pres- 
i^nt  case  the  bill  on  the  face  of  it  purports  to  be  drawn  by 
J.  £.  Walker  on  William  and  Thomas  M'Kinlay,  and  to  be 
payable  to  J.  R  Walker^ s  order.  So  far  is  that  from  a 
blunder,  that  I  think  it  clear  it  was  what  was  intended  from 
the  beginning.  J.  M'Kinlay  wrote  his  name  on  the  back, 
and  any  one  who  afterwards  took  the  bill  would  have  the 
right  to  bold  J.  M'Kinlay  liable  to  him  as  an  indorser,  in 
tlie  nature  of  an  oral  for  the  drawer.  But  it  does  not  pur- 
port to  be  an  indorsement  to  walker,  who  was  drawer,  but 
Uie  coutrary.  Even  if  it  was  intended,  which  I  think  is  not 
clearly  made  out,  that  J.  M'Kinlav  was  to  bind  himself  as 
a  suretv  for  his  sons  to  J.  K  Walker,  and  wrote  his  name 
on  the  lack  of  the  bill  with  that  intents  be  did  not  carry  out 
his  intention.  And  to  construe  the  bill,  by  the  aid  of  the 
excratieous  evidence,  as  operating  as  a  drawing  by  J. 
M  'Kinlay  on  William  and  Thomas  M^Kinlay,  and  an  indorse- 
rneni  brhim  as  drawer  to  Walker  would  not  be  a  rectifying 
a  blunder  made  in  drawing  up  the  instrument,  so  as  to  con- 
strue it  as  if  drawn  up  according  to  the  original  intention, 
bai  a  making  of  a  new  instrument,  because,  owing  to  their 
mistakes  of  law,  the  instmmeni  which  they  drvw  up  did  not 
operate  as  was  wished.  I  therefore  come  to  the  conclusion 
that  what  was  done  cannot  he  effectual  as  a  guarantee  for 
7153  Wiiliam  and  T,  M^Kinlay  ♦for  want  of  a  writing 
^gtt^^  and  that  it  cannv>t  he  effevsnal  as  an  oMiization  on 
ih^  hill,  either  as  an  acct*pn:nuv  or  as  an  inviors«ement  to  E. 
AValker,  who,  on  the  faot»  of  the  hilK  purports  to  be  the 
drawer,  who  wouKl  prrrc.^A^^'Jt  W  liable  to  indorsers,  and 

»t  eoiilKNj  lo  sue  ihenu 

n»  iwult  is  that  1  i!.:nk  the  appeal  shv^uli  he  dismissed. 

homM^  Hathkklky  :     My  U^rvis.":n  cv>ns\iering  this  case  I 
mo  double  immt\i^:elv  a::rr  the  hecirin^c,  xi*at  no  case 
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could  be  made  out  upon  this  claim  by  treating  the  docu- 
ment signed  by  M'Kinlay  the  elder  as  a  document  with  a 
guarantee,  owing  to  the  statute  in  the  way  of  such  a  con- 
struction. The  point  on  which  I  did  entertain  some  doubt 
was  as  to  what  was  the  effect  of  the  writing  by  M'Kinlay  of 
the  name  upon  the  bill,  seeing  that  it  was  necessary,  as  far 
as  one  could,  to  attribute  some  force  and  effect  to  the  signa- 
ture which  he  so  added  to  the  bill.  But  I  had  the  advan- 
tage, whilst  considering  the  case,  of  seeing  the  opinion  of 
my  noble  and  learned  friend  opposite  (Lord  Blackburn), 
who  has  just  delivered  that  opinion  to  your  Lordships,  and 
it  appeared  to  me  to  put  the  matter  in  so  clear  and  precise  a 
way  that  it  would  be  an  idle  form  and  ceremony  if  I  went 
over  the  same  ground  again  ;  and  also  if  I  did  so  I  might  be 
appearing  to  give  as  the  result  of  my  own  reasoning  that 
which  I  have  in  fact  finally  and  decisively  been  led  into  en- 
tirelj^  by  that  opinion.  Therefore  I  am  quite  content  to  rest 
my  judgment,  which  coincides  with  that  of  my  noble  and 
learned  friend  opposite,  npon  the  reasons  which  he  has  given 
in  the  opinion  which  he  has  now  delivered  to  the  House. 

Lord  Watson  :  My  Lords,  in  February,  1874,  William 
and  Thomas  M'Kinlay  commenced  business  as  timber  mer- 
chants at  Strabane,  in  Ireland,  under  the  firm  of  W.  &  T. 
M'Kinlay ;  and  shortly  thereafter  they  commissioned  their 
father,  the  late  James  M'Kinlay,  to  procure  for  them  in 
Glasgow,  where  he  resided,  an  advance  of  £1,000  on  the 
personal  credit  of  the  firm.  Some  communings  then  took 
place  between  James  M'Kinlay  and  the  late  James  Ewing 
Walker,  coach  proprietor,  in  Glasgow,  the  result  of  which 
was  that  Mr.  Walker  *signed,  as  drawer,  a  bill  bear-  [776 
ing  date  the  25th  of  May,  1874,  for  £1,000  at  twelve  months, 
addressed  to  "Messrs.  Wm.  &  Thos.  M'Kinlay,  wood 
merchants,  Strabane,"  which  he  handed  to  James  M'Kinlay. 
The  latter  forwarded  the  bill  to  his  sons,  who  returned  it 
duly  accepted  in  their  firm's  name.  James  M'Kinlay  then 
wrote  his  own  signature  across  the  back  of  the  bill,  and  de- 
livered it  to  Mr.  Walker,  who,  on  the  faith  of  the  document 
thus  completed,  remitted  its  amount,  less  discount,  to  the 
drawees.  The  drawer  kept  the  bill  until  the  10th  of  March, 
1876,  when  he  discounted  it  with  the  National  Bank  of 
Scot-land,  signing  as  indorse r.  The  drawees  failed  to  pay 
the  bill  at  maturity,  and  it  was  retired  by  Mr.  Walker. 

James  M'Kinlay  died  in  September,  1874,  and  Mr.  Walker 
in  September,  1875.  The  action  in  which  the  present  ap- 
peal 18  taken  was  raised  by  the  testamentary  trustees  of  Mr. 
Walker  (the  appellants)  against  Alexander  M'Kinlay  (the 
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respondent)  as  representing  his  father,  the  deceased  James 
M*Kinlay ;  and  its  conclusions  are  for  payment  of  tbe 
amoant  of  the  bill  and  interest,  subject  to  certain  specified 
deductions.  Besides  detailing  the  circumstances  in  which 
the  bill  was  signed  by  the  various  parties  whose  names  ap- 
pear upon  it,  the  appellants  endeavor  to  indicate,  in  their 
pleadings  in  the  court  below,  the  character  in  which,  and  tlie 
purpose  for  which,  James  M'Kinlay  adhibited  his  signature 
before  delivering  the  bill  to  the  drawee.  Their  record  ap- 
pears to  me  to  be  framed  u})on  the  footing  that,  in  signing 
his  name,  James  M'Kinlay  intended  to  undertake,  and  did 
incur  a  direct  obligation  to  the  drawee  in  the  event,  which 
has  occurred,  of  non-payment  by  the  drawees;  but  its 
framers  were  obviously  in  great  uncertainty  as  to  the  pre- 
cise legal  category  to  which  that  obligation  ought  to  be  as- 
signed. In  their  summons  the  appellants  libel  upon  the  bill 
as  ''indorsed  by  the  said  James  M'Kihlay,"  in  the  conde- 
scendence they  state  that  ''  he  so  indorsed  it  as  joint  obli- 
gant  with  the  acceptors  and  co-acceptor  with  them  for 
payment  of  its  contents ;"  and  again,  in  their  answer  to  the 
separate  statement  of  facts  for  the  respondent  they  aver  that 
his  name  was  ''put  upon  the  bill  as  an  acceptor  or  joint  ob- 
ligant  by  arrangement."  It  has  been  contended  by  the  re- 
spondents, and  several  of  the  judges  in  the  court  below  have 
777]  h^ld,  that  the  only  case  made  on  record  by  *the  ap- 
pellants is  that  James  M'Kinlay  was  an  acceptor,  and  con- 
sequently that  their  action  must  fail  if  that  allegation  is 
irrelevant  or  is  not  established.  I  think  that  is  far  too 
technical  a  view  of  the  appellants'  pleadings.  I  adopt  Lord 
Shand's  reasoning  upon  this  point,  and  concur  with  his 
Lordship  in  holding  that  the  record  fairly  raises  a  more 
general  issue,  and  that  the  case  as  it  stands  must  be  decided 
on  the  merits  of  the  question  whether  M'Kinlay  undertook 
liability  to  Mr  Walker  for  payment  of  the  bill. 

The  Lord  Ordinary,  after  the  record  was  closed,  allowed 
a  proof  before  answer ;  and  both  parties  led  proof,  which  ob- 
viously is  not  confined  to  facts  and  circumstances  attendant 
upon  the  making  and  issue  of  the  bill,  but  includes  evidence 
bearing  upon  the  existence  of  an  independent  agreement  be- 
tween James  M'Kinlay  and  Mr.  Walker  as  to  the  liability 
to  be  undertaken  by  M'Kinlay.  It  is  difficult  to  suppose 
that  the  respondent  would  have  permitted  evidence  of  that 
kind  to  be  led  without  objection,  had  he  then  read  the  record 
in  the  narrow  sense  for  which  he  contended  at  your  Lord- 
ships' bar. 

The  Lord  Ordinary  on  the  7th  of  June,  1878,  gave  judg- 
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ment  for  the  appellants,  and  in  his  interlocutor  for  the  same 
date,  the  first  finding  is  to  the  effect  that  the  appellants  *'  are 
entitled  to  recover  from  the  defender  (respondent),  Alex- 
ander M'Kinlay,  son  of  the  deceased  James  M'Kinlay,  the 
sum  of  £1,000  sterling  contained  in  the  bill  libelled,  with 
interest,"  &c. 

The  respondent  reclaimed  against  this  judgment,  and  the 
First  Division  of  the  court  appointed  the  cause  to  be  heard 
before  themselves,  with  the  addition  of  three  judges  of  the 
Second  Division,  on  the  question  whether  the  first  finding 
in  the  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to 
or  altered.  And  on  the  1st  of  July,  1879,  the  Lords  of  the 
First  Division,  in  conformity  with  the  opinion  of  the  ma- 
jority of  the  seven  judges,  found  that  the  bill  libelled  "con- 
stituted no  obligation  against  the  late  James  M'Kinlay,  and 
therefore  constitutes  none  against  the  defender  Alexander 
M'Kinlay,"  and  assoilzied  the  respondent. 

The  majority  of  the  seven  judges  consisted  of  the  Lord 
President,  the  Lord  Justice  Clerk,  Lords  Deas,  Ormidale, 
and  Muir;  Lords  Gifford  and  Shand  being  the  minority. 
The  reasoning  upon  which  the  judgment  of  the  majority  is 
rested  appears  to  be  *(1),  that  James  M'Kinlay,  though  [778 
not  a  drawee,  must  be  regarded  as  an  acceptor  of  the  bill, 
and  (2),  that  his  signature  did  not  constitute  a  valid  accept- 
ance, because  sect.  11  of  the  Mercantile  Law  Amendment 
(Scotland)  Act  requires,  as  essential  to  the  validity  of  an  ac- 
ceptance, that,  besides  the  signature  of  the  acceptor,  there 
shall  be  written  on  the  bill  words  indicative  of  his  intention 
to  accept,  and  the  Bills  of  Exchange  Act,  1878,  does  not 
dispense  with  the  necessity  for  these  added  words,  except  in 
the  case  of  acceptors  who  are  drawees.  Some  of  their  Lord- 
ships, e.g.,  the  Ix>rd  President,  treated  the  question  as  one 
of  relevancy,  holding,  irrespective  of  any  evidence,  that  the 
appellants'  case  failed  upon  their  own  statement  of  it, 
namely,  that  James  M^Kinlay  was  an  acceptor.  Others  of 
their  Lordships  decided  the  question  upon  its  merits,  hold- 
ing it  to  be  proved  that  James  M'Kinlay  put  his  name  upon 
the  bill  with  the  intention  and  result  of  his  becoming  an  ac- 
ceptor. But  the  judges  of  the  majority  were  unanimously 
of  opinion  that  it  is  settled  law  m  Scotland  that  James 
M'Kinlay,  though  not  a  drawee,  might  competently  become 
a  party  to  the  bill  qnd  acceptor. 

I  am  of  opinion  that  the  interlocutor  of  the  First  Division, 
so  far  as  appealed  from,  ought  to  be  afiirmed,  but,  with  all 
respect  for  the  learned  judges  of  the  majority,  I  am  unable 
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to  concar  in  the  reasons  which  they  have  assigned  for  their 
decision. 

Various  important  decisions  were  raised  and  argued  at 
your  Lordships'  bar,  but  the  only  question  which,  in  my 
opinion,  the  House  requires  to  determine  is  this:  What  lia- 
bility, if  any,  did  James  M^Kinlay  undertake  to  James 
Ewing  Walker,  the  drawer  of  the  bill  1 

In  considering  that  question,  it  is  necessary  to  distinguish 
between  the  liabilities  which  the  law-merchant  attaches  to  a 
person  who,  by  signing,  has  become  a  party  to  a  bill,  and 
those  liabilities  which  may  arise  out  of  an  understanding 
or  agreement  of  parties  extrinsic  of  the  bill.  In  some  cases 
the  precise  character  and  consequent  liabilities  of  parties  to 
a  bill  are  conclusively  fixed  by  the  tenor  of  the  document. 
The  person  who  draws  a  bill  of  exchange,  and  his  addressee 
who  accepts  it,  can  never,  according  to  the  principles  of  the 
law- merchant,  be  liable  otherwise  tnan  in  their  respective 
779]  characters  of  drawer  and  acceptor.  *In  other  cases 
the  character  and  liability  of  parties  to  a  bill  cannot  be 
ascertained  without  the  aid  of  proof,  as,  for  instance,  when 
a  dispute  arises  in  regard  to  the  order  of  time  in  which  in-  ' 
dorsements  were  made  upon  a  bill.  But  such  proof,  when 
it  is  admissible,  must  be  strictly  limited  to  facts  and  circum- 
stances attendant  upon  the  making,  issue,  or  indorsement 
of  the  bill.  On  the  other  hand,  it  is  undoubtedly  compe- 
tent for  parties  to  a  bill,  by  contract  inter  se,  express  or  im- 
plied, to  alter  and  even  invert  the  positions  and  liabilities 
assigned  to  them  by  the  law-merchant.  The  drawer  and 
acceptor  of  a  bill  may  agree  that,  as  between  themselves,  the 
acceptor  shall  have  the  rights  of  a  drawer,  and  that  the 
drawer  shall  be  subject  to  the  liabilities  of  an  acceptor,  and 
tliat  a^r*^enient  when  proved  will  be  binding  upon  them  both, 
although  it  can  have  no  effect  upon  the  obligations  to  third 
parties  interested  in  the  bill  imposed  upon  them  by  the  law- 
nierchant. 

This  leads  me  to  consider  whether  the  late  James  M'Kin- 
lay,  as  a  party  to  the  bill  in  the  sense  of  the  law-merchant, 
was  under  obligation,  failing  payment  by  his  two  sons  or 
their  firm,  to  pay  the  contents  to  Mr.  Walker ;  and  in  so  do- 
ing, I  assniue  as  legitimate  materials  for  inference  all  those 
facts  connected  with  the  making,  issuing,  and  discounting 
of  the  bill  to  which  I  have  already  adverted. 

Thn  tt*n<ir  of  the  bill  is,  in  my  opinion,  conclusive  against 
tlie  view  that  James  M*Kinlay  was  an  acceptor.  Save  in 
the  nise  of  acceptances  for  honor  or  per  procuration,  no  one 
can  becofue  a  party  to  a  bill  qiui  acceptor  who  is   not  a 
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proper  drawee,  or,  in  other  words,  an  addressee.  That  a 
person,  not  an  addressee,  who  signs  in  the  same  circnm- 
stances  as  James  M*Kinlay,  thereby  becomes  an  acceptor, 
has,  however,  been  held  in  the  court  below  to  be  authori- 
tatively settled  in  the  law  of  Scotland.  To  that  proposition, 
which  depends  npon  the  accuracy  of  a  statement  in  the 
Commentaries  of  Mr.  Bell(*),  and  which  is  repeated  by  Mr. 
Thomson  in  his  Treatise  on  Bills  of  Exchange,  I  cannot 
assent.  Mr.  Bell  infers,  from  the  cases  of  Don  v.  Watt  (*), 
and  Waiters^  Petitioner  ('),  that  in  Scotland  a  signature  as 
an  acceptor  by  a  person  not  a  drawee,  "  is  held  to  import 
a  joint  undertaking  as  acceptor  *of  the  bill  or  maker  [780 
of  the  note ;"  but  the  learned  author  frankly  concedes  that 
the  doctrine  is  not  quite  reconcilable  with  mercantile  practice 
and  understanding.  It  is,  in  my  opinion,  nnnecessary  to 
consider  how  much  authority  this  House  ought  to  require 
before  sanctioning  such  a  departure  from  the  principles  of 
the  law- merchant,  because  the  cases  cited  by  Mr.  Bell  do  not 
appear  to  me  to  support  the  doctrine  which  he  deduces  from 
them. 

The  case  of  Don  v.  Watt{*)  related  not  to  a  bill  of  ex- 
change, but  to  a  promissory  note ;  and  there  is  obviously 
no  principle  of  the  law-merchant  which  can  prevent  any 
number  of  persons  becoming  bound  as  promisors  along 
with  the  original  grantor  of  the  note.  This  distinction, 
which  is  a  very  material  one,  was  not  adverted  to  by  the 
court,  who  in  this  and  the  subsequent  case  of  Waiters  {*) 
seem  to  have  dealt  with  the  cases  of  an  acceptor  and  of  a 
promisor  as  identical.  But,  assuming  that  the  court  did 
deal  with  the  promissory  note  upon  principles  which  they 
hold  to  be  equally  applicable  to  bills  of  exchange,  it  does 
not  appear  upon  what  footing  they  held  the  defender  liable, 
whether  as  a  party  promisor  or  as  bound  by  implied  agree- 
ment to  the  payee.  The  Lord  Ordinary  expressly  found 
that  he  was  liable  as  indorsee,  but  the  Inner  House  recalled 
that  finding  and  decerned  against  him  in  general  terms, 
without  si)ecifying  in  what  character  liability  attached  to 
him. 

There  are  only  two  very  meagre  reports  of  the  case  of 
Walters.  One  of  these  is  in  the  form  of  a  note  by  Baron 
Hume,  which  runs  thus:  "A  person  who  was  meant  to  be 
aioint  acceptor  with  two  others  put  his  name  on  the  back 
of  the  bill.     He  is  found  liable  nevertheless  a.s  joint  acceptor, 

0)  BeU'8  Com.,  toI.  i  (7th  rd.).  p.  425.        (3)  7th  of  March,  1818 ;  Fac.  Col.,  vol. 
0  mh  of  May,  1812 ;  Fac.  C©1.,  vol.     xix,  p.  489. 
XVI,  p.  647. 
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the  purpose  being  plain.  The  bill  came  in  place  of  a  former, 
to  which  he  was  one  of  three  acceptors."  The  other  report 
is  in  the  Faculty  Collection,  and  the  whole  information 
given  by  the  reporter  as  to  the  facts  of  the  case  is  that  Wai- 
ters, along  with  two  others,  accepted  a  bill  drawn  upon  them 
by  one  Robert  Barrie ;  and  then  he  adds :  "Upon  becoming 
due  it  was  renewed,  but  Watters  wrote  his  name  upon  the 
back  of  the  bill."  It  is  by  no  means  clear  that  the  renewed 
bill  was  not  addressed  to  all  the  three  acceptors  of  the  origi- 
781]  Dal  bill,  including  *Watters ;  and  the  probability 
that  he  was  a  drawee  is  strengthened  by  the  report  of  the 
argument  for  the  petitioner,  who  did  not  defend  himself  on 
the  ground  that,  not  being  a  drawee,  he  could  not  by  his 
subscription  become  an  acceptor.  The  only  plea  urged  in 
defence  was  that  the  petitioner  was  liable  as  an  indorser, 
"because  he  had  signed  on  the  back  of  the  bill,"  a  very 
special  plea,  and  one  which  seems  to  involve  an  admission 
that  he  would  have  been  liable  as  acceptor  if  he  had  signed 
on  the  face  of  the  document.  But,  be  that  as  it  may,  the 
interlocutor  of  the  Lord  Ordinary,  which  became  the  judg- 
ment of  the  Inner  House,  and  which  is  quoted  at  length  m 
the  opinion  of  Lord  Shand,  contains  articulate  findings 
which  make  it  perfectly  plain  that  the  decision  went  upon 
considerations  quite  independent  of  Watters'  position  as  a 
party  to  the  bill. 

Neither  of  the  cases  of  Sharp  (')  and  MacdougaU  (*)i  which 
were  cited  in  argument,  has  any  bearing  upon  the  doctrine 
in  question.  These  are  cases  relating  to  the  liability  of  a 
drawee  who,  in  accepting,  added  to  his  signature  the  words 
"as  cautioner;"  and  Mr.  BellQ  thus  correctly  states  their 
import :  "Acceptance  as  a  cautioner  is  deemed  absolute  ac- 
ceptance ;  and  the  qualification,  whatever  effect  it  may  have 
in  a  question  of  relief  between  the  parties  themselves,  has 
none  at  all  as  against  the  holder  of  the  bill." 

If  James  M'Kinlay  cannot  be  regarded  as  an  acceptor,  no 
question  can  arise  in  regard  to  the  Mercantile  Law  Amend- 
ment (Scotland)  Act,  1856,  and  the  Bills  of  Exchange  Act, 
1878.  But  I  cannot  help  saying  that  if  James  M'Kinlay, 
apart  from  the  provisions  of  these  statutes,  could  or  did  be- 
come an  acceptor  according  to  the  law  of  Scotland,  I  could 
not  have  agreed  with  the  learned  judges  of  the  majority  in 
holding  that  his  acceptance  was  invalid  by  reason  of  the 
provisions  of  sect,  xi,  of  the  act  of  1856.     It  appears  to  me 

0)  1808.  Morr.  Diet.  App.,  voce  BUI  of  («)  18th  of  Feb.  1810;  Fac.  Col.,  vol 
Exchange,  No.  22.  xv,  p.  679. 

(3)  Bell's  Com.,  vol.  i  (7th  ed.),  p.  424. 
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that  in  construing  the  two  acts  together  their  Lordships 
have  misapprehended  the  true  character  and  effect  of  the 
act  of  1878.  They  have  dealt  with  that  statute  as  if  it  were 
a  repealing,  and  not,  as  it  professedly  is,  a  declaratory  act. 
They  ^assume  that  the  case  of  Hlndhaugh  v.  Bla-  [782 
key  (')  was  well  decided,  and  that  sect,  xi,  of  the  act  of  1866, 
requires  in  order  to  due  acceptance,  not  only  the  signature 
of  the  acceptor,  but  words  of  acceptance  to  which  the  signa- 
tare  must  be  appended,  and  they  read  the  act  of  1878  as  re- 
pealing the  provisions  of  sect,  xi,  in  so  far  onlv  as  these  apply 
to  acceptors  who  are  also  drawees,  leaving  them  still  opera- 
tive in  the  case  of  acceptors  such  as  they  have  assumed  or 
held  James  M'Kinlay  to  be.  Now  the  act  of  1878  seems  to 
me  to  be  equivalent  to  a  declaration  that  the  case  of  Hind- 
haugh  V.  Blakey  (')  was  wrongly  decided ;  and  seeing  that 
sect,  xi,  uses  precisely  the  same  language  in  regard  to  all 
acceptors  falling  within  its  scope,  I  should  have  found  it 
impossible  to  read  the  clause  as  requiring  words  in  the  case 
of  an  acceptor  in  the  position  of  James  M'Kinlay  which 
would  not  have  been  necessary  had  he  been  a  drawee. 

I  am  of  opinion  that  the  character  in  which  James  M^Ein- 
lay  did  become  a  party  to  the  bill  was,  both  in  fact  and  law, 
that  of  an  indorser ;  and  that  in  determining  his  legal  posi- 
tion the  circumstances  that  M'Kinlay's  indorsement  was 
written  before  the  bill  was  delivered  to  the  drawer  and  the 
money  advanced  by  him  is  quite  immaterial.  No  doubt  a 
proper  indorsement  can  only  be  made  by  one  who  has  a 
right  to  the  bill,  and  who  thereby  transmits  the  right,  and 
also  incurs  certain  well-known  and  well-defined  liabilities. 
But  it  is  perfectly  consistent  with  the  principles  of  the  law- 
merchant  that  a  person  who  writes  an  indorsement  with 
intent  to  become  party  to  a  bill,  shall  be  held — notwithstand- 
ing he  has  not  and  therefore  cannot  give  anv  right  to  its 
contents — to  be  subject,  as.  in  a  question  with  subsequent 
holders,  to  all  the  liabilities  of  a  proper  indorser.  I  fail  to 
see  upon  what  principle  James  M'Kinlay  can  be  interpo- 
lated as  a  party  to  the  bill  in  question  between  the  drawer 
and  the  acceptor.  To  hold  that  a  stranger  to  the  bill  who 
writes  his  name  across  the  back  of  it,  before  it  has  passed 
out  of  the  hands  of  the  drawer,  thereby  becomes  liable  to 
the  drawer,  failing  payment  by  the  drawees,  appears  to  me 
to  be  as  inconsistent  with  the  principles  of  the  law-merchant 
as  to  hold  that  thefe  may  be  a  drawer  other  than  the  origi- 
nal drawer  and  payee,  or  that  there  may  be  an  acceptor 
other  than  the  drawee  or  one  who  accepts  as  his  agent  or  for 

(')  8  C.  p.  D.,  186. 
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783]  liis  honor.  It  may  be  convenient  *in  some  cases  to 
describe  the  liability  of  a  person  whose  name  is  on  a  bill, 
and  who  is  neither  payee  nor  drawee,  as  being  the  liability 
of  a  drawer  or  acceptor,  but  in  these  cases  liability  cannot 
arise  from  such  person  being  either  a  drawer  or  an  acceptor 
in  tlie  sense  of  the  law-merchant,  but  from  some  agreement 
extrinsic  of  the  bill  itself. 

I  should  have  had  less  difficulty  in  holding  that  James 
M'Kinlay,  as  party  to  the  bill,  was  an  indorser,  and  there- 
fore not  liable  to  pay  Mr.  Walker,  the  drawer,  when  it  was 
dishonored  by  the  acceptors,  had  it  not  been  that  the  point 
seems  to  have  been  otherwise  decided  by  the  Court  of  Queen's 
Bench  in  Matthews  v.  Bloxsomei^).  The  report  of  the  case 
is  not  satisfactory,  and  leaves  room  for  doubt  whether  the 
decision  was  intended  to  go  so  far  as  the  report  states.  If 
it  was,  I  cannot  avoid  the  conclusion  that  the  decision  is  at 
variance  with  sound  principles,  and  that  whatever  may  now 
be  its  value  as  a  precedent  in  England,  it  ought  not  to  be 
taken  as  a  good  authorrity  in  a  Scotch  appeal. 

It  still  remains  for  consideration  whether  the  transactioa 
between  Mr.  Walker  and  James  M^Kinlay  was  completed 
on  the  footing  that  the  latter  was  to  be  bound  to  the  drawer 
failing  payment  by  the  drawees.  As  a  party  to  the  bill  he 
was  not  so  bound,  still  the  appellants  would  be  entitled  to 
decree  if  it  were  proved,  by  extrinsic  evidence,  that  their 
author,  Mr.  Walker,  advanced  his  money  upon  the  faith  of 
such  an  arrangement  as  they  aAege.  fiut  the  appellants 
have,  in  my  opinion,  failed  to  adduce  evidence  eitner  com- 
petent or  sufficient  for  that  purpose. 

It  appears  to  me  that  the  arrangement  which  the  appel- 
lants seek  to  prove  is  in  effect  an  undertaking  of  guarantee, 
and  accordingly  that  their  proof,  which  so  far  as  material 
consists  of  oml  testimony,  is  excluded  by  the  provisions  of 
the  6th  section  of  the  Mercantile  Law  Amendment  (Scotland) 
Act,  1856.  I  am  not  prepared  to  hold  that  an  obligation  to 
sign  a  bill  as  one  of  several  drawees  and  acceptors  necessa- 
rily constitutes  an  undertaking  of  guarantee;  but  in  this 
case  it  is  to  my  mind  perfectly  clear  that  James  M'Kinlay 
never  agreed  to  be  an  acceptor.  Greorge  Steele  deposes  that 
Mr.  Walker,  before  he  got  the  completed  bill,  tola  him  that 
"  the  old  man  "  (meaning  M'Kinlay  the  father)  *'  was  to  sign 
784]  *the  bill  along  with  his  two  sons,"  and,  after  he  got 
the  completed  bill,  that  it  was  "all  right;"  that  it  was 
signed  by  the  '*old  man."  But  there  is  no  evidence  what- 
ever that  M'Kinlay  was  to  sign  in  the  character  of  an  ac- 

Q)  88  L.  J.  (Q.B.),  209. 
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ceptor.  The  form  in  which  the  bill  was  drawn  and  sent  for 
acceptance  by  Mr.  Walker  contradicts  that  supposition,  and 
the  witness,  George  Steele,  states  that  Mr.  Walker,  two  or 
three  weeks  before  he  remitted  the  proceeds  of  the  bill  in 
question  to  Strabane,  told  him  (Steele)  ''that  James  M'Ki  nlay 
had  asked  him.  to  advance  £1,000  for  them"  (i.e.,  his  two 
sons,  the  drawees),  "upon  his  security,"  and  that  he  "had 
agreed  to  advance  it."  Had  James  M*Kinlay's  signature 
been  sufficient,  according  to  the  law- merchant,  to  make  him 
liable  to  the  drawer,  the  provisions  of  sect.  6  of  the  act  of 
1866  would  have  been  inapplicable,  notwithstanding  the  fact 
that  his  obligation  was  in  substance  a  guarantee  ;  but  when 
it  is  proposed,  as  in  the  present  case,  to  establish  by  ex- 
trinsic evidence  an  obligation  which  is  substantially  a  guar- 
antee, the  act  applies,  and  parol  proof  is  incompetent. 

If  the  appellants'  evidence  were  held  to  be  competent,  I 
am  of  opinion  that  it  is  not  sufficient  to  establish  any  agree- 
ment or  understanding  on  the  part  of  M'Kinlay  to  the  effect 
that  he  was  to  be  liable  to  the  drawer.  There  was  appa- 
rently no  third  person  present  at  their  communings  in  regard 
to  the  bill,  and  there  is  no  evidence  of  what  passed  between 
them  except  the  indirect  testimony  of  George  Steele  as  to 
certain  statements  made  to  him  by  Mr.  Walker.  These 
hearsay  statements  through  the  decease  of  Mr.  Walker  be- 
came admissible  in  evidence,  subject  always  to  these  quali- 
fications: (1.)  That  they  are  to  be  received  cum  nota^ 
because  the  respondents  had  no  opportunity  of  testing  their 
weight  or  credioility  by  cross-examination  of  the  person  who 
made  them ;  and  (2.)  That  when  ambiguous  they  must  be 
read  contra  prof erentem.  Whilst  these  statements  must  be 
held  to  express  Mr.  Walker's  view  of  the  transaction,  they 
do  not  necessarily  represent  the  understanding  of  Jarnes 
M'Kinlay.  There  is  nothing  in  the  ease  to  suggest  that 
either  of  them  was  unfamiliar  with  bill  transactions,  and  it 
is  nowhere  proved  that  the  liability  which  M'Kinlay  was  to 
incur  by  signing  his  name  was  ever  discussed  or  referred  to 
in  the  course  of  their  comratfnings.  It  lay  with  the  appel- 
lants to  prove,  and  I  think  they  have  failed  to  prove,  that  there 
♦ever  was  any  mutual  understanding  or  agreement  as  [785 
to  that  matter.  The  impression  which  careful  perusal  of  the 
proof  has  left  upon  my  mind  is,  that  nothing  more  was 
agreed  upon  between  the  parties  than  that  M'Kinlay  should 
write  across  the  back  of  the  bill,  and  that  there  was  no  con- 
sens7is  in  idem  as  to  the  effect  of  the  indorsement.  The  one 
agreed  to  give  and  the  other  to  take  his  signature  for  what 
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it  was  worth,  M'Kinlay  inteading  to  resist  and  Walker  to 
enforce  liability,  so  far  as  the  law  would  permit. 

Being  of  opinion*  that  James  M'Kinlay  was  not,  as  a  party 
to  the  bill,  under  any  obligation  to  the  drawer,  and  that 
there  is  no  competent  or  sufficient  evidence  of  his  agree- 
ment to  undertake  such  an  obligation,  I  think  the  appeal 
ought  to  be  dismissed. 

Lord  Selborne,  L.G.  :  My  Lords,  having  had  the  ad- 
vantage of  seeing  the  written  opinions  of  two  of  my  noble 
and  learned  friends  who  have  already  addressed  your  Lord- 
ships, and  finding  in  them  everything  which  I  could  myself 
have  desired  to  say  with  respect  to  ihis  case,  I  might  well 
content  myself  with  simply  expressing  my  entire  agreement 
with  them ;  but  as  the  decision  in  the  court  below  was 
mainly  rested  upon  the  view  taken  by  that  court  of  the 
proper  construction  of  the  Mercantile  Law  Amendment 
(Scotland)  Act,  1866,  s.  11,  and  the  subsequent  act  of  1878 
(41  Vict,  c.  13^,  I  think  it  right  to  add  the  expression  of  my 
own  clear  opinion  that  the  act  of  1878  is  in  effect  a  declara- 
tion by  the  Legislature  that  the  decision  of  the  English 
Common  Pleas  Division  in  the  case  of  Hindhaugh  v. 
Blakey  (^)  was  erroneous ;  and,  as  no  distinction  whatever 
was  made  by  the  terms  of  the  English  enactment  correspond- 
ing with  the  11th  section  of  the  Scottish  Act  between  one 
kind  of  acceptance  and  another,  I  think  that  the  effect  of 
that  declaration,  although  in  terms  confined  to  an  acceptance 
by  the  drawee  of  a  bill  (which  was  the  actual  case  in  Hind- 
haugh V.  Blakey)  is  necessarily  to  displace  the  whole  con- 
struction of  the  English  statute  on  which  that  decision  was 
founded. 

If,  therefore,  I  had  agreed  with  themajoritvof  the  judges 
786]    in  *the  court  below  that  James  M'Kinlay  ought  to  be 
held  to  have  signed  the  bill  in  the  present  case  as  an  ac- 
ceptor, in  the  sense  in  which  the  term  ^'acceptance''  is  used 
in  the  11th  section  of  the  Mercantile  Law  Amendment  (Scot- 
land) Act,  I  should  have  been  compelled  to  dissent  from  their 
conclusion  in  favor  of  the  respondent.     But,  for  the  reasons 
which  have  been  already  stated  in  the  opinions  of  my  two 
noble  and  learned  friends,  I  hold  it  to  be  quite  clear  that 
•^tties  M'Kinlay  was  not  an  acceptor,  within  the  meaning  of 
^hat  section  or  otherwise  in  any  true  and  proper  sense  of 
^Qe  word,  and  that  his  liability,  as  insisted  upon  by  the  ap- 
J^^Uants,  could  only  be  established  by  proof  of  a  special 
^^Dtract  to  be  answerable  to  the  drawer  for  the  acceptors, 
^'^iiich  contract,  being  different  from  that  which  the  law- 

0)  S  C.  p.  D.,  1S6. 
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merchant  would  infer  from  his  mere  signature  as  it  appears 
npon  the, face  of  the  bill,  could  only  be  proved  by  a  writing 
properly  signed  under  the  6th  section  of  the  statute,  which 
writing  in  tne  present  case  is  absent. 

Interlocutors  appealed  from  affirmed ;  and  appeal 
dismissed  with  costs. 

Lords'  Journal,  14th  June,  1880. 

Agents  for  appellants :  Simson  &  Wakeford. 
Agents  for  respondent :  Holmes ^  Anton  &  Ghreig. 


Most  of  the  States  have  statutes, 
fflmilar  to  the  ReTised  Statutes  of  New 
York,  provide  (1  R.  S.,  768,  §§  6-10, 
1  Edm.  St. ,  722)  as  follows  : 

§  6.  No  person  within  the  State 
shall  be  charged  as  an  acceptor  on  a 
bill  of  exchange,  unless  his  acceptance 
shall  be  in  writing  signed  by  himself 
or  his  lawful  agent. 

A  check  is  a  bill  of  exchange  within 
this  section  :  Risley  «.  Phenlx,  etc., 
83  N.  Y..  818. 

So  a  written  order  or  request  bj  one 
person  to  another  for  the  payment  of  a 
specified  sum  of  money  to  a  third  per- 
son, absolutely  and  at  all  events :  Luff 
t>.  Pope.  5  Hill,  418,  7  id.,  677. 

An  order  not  payable  on  its  face  in 
money,  and  drawn  on  a  particular 
fund,  is  not  a  bill  of  exchange  within 
this  statute  requiring  a  written  accept- 
ance, as  an  order  by  a  landlord  on  his 
tenant  to  pay  the  rents  accruing  during 
a  spedfied  period,  and  this  though  it 
appeared  aUnnde  the  rent  was  payable 
in  money :  Morton  «.  Nayler,  1  Hill, 


ed.). 


See  also  HaU  «.  Buffalo,  1 
193,  28  Eng.  Rep.,  828  note  ;  Id.,  470 
note ;  Tibbits  «.  George,  6  Nev.  ft 
Man.,  804,  5  Ad.  ft  Ellis,  107  ;  Ex  parte 
Shelland.  29  Law  Times  Rep.  (N.S. 
621 ;  1  DanieFs  Neg.  Instr.  (8d. 
§16a. 

An  oral  acceptance  of  such  an  order 
is  binding :  Tibbits  «.  George,  6  Ad.  ft 
Ellis,  107,  6  Nev.  ft  Man.,  804. 

The  mere  fact  that  the  drawee  has 
funds  of  the  drawer,  creates  no  obliga- 
tion to  accept  a  bill  which  a  payee  or 
indorsee  can  enforce :  New  York,  etc., 
«.  Gibson,  5  Doer,  574. 

Where  the  holder  of  a  bill  of  ex- 
change transmits  it  to  his  agent  for 
presentment  to  the  drawer,  such  agent 
has  no  right  to  receive  anything  short 

34  Eng.  Eep.  9 


of  an  explicit  and  unequivocal  accept- 
ance, without  giving  notice  to  tne 
holder,  as  in  case  of  non-acceptance, 
and  he  will  be  liable  for  any  loss  the 
holder  may  sustain  in  consequence  of 
his  neglect  so  to  do :  Walker  o.  Bank, 
9N.  Y.,682. 

A  verbal  promise  by  a  bank  to  pay  a 
check  does  not  create  a  cause  of  action 
thereon :  Risley  9.  Phenix,  88  N.  Y., 
818. 

The  acceptance  of  a  bill  of  exchange, 
in  order  to  bind  the  drawee,  must  be 
in  writing:  Luff  «.  Pope,  5  Hill,  418, 
7  Hill  577;  Pike  d.  Irwin,  1  Sandf., 
14 ;  Quin  «.  Hanford,  1  Hill,  82 ;  Loo- 
nie  «.  Hogan,  9  N.  Y.,  441,  affirming 
12  N.  Y.Leg.  Obs.,485. 

The  defendants,  in  consideration  that 
the  plaintiffs  would  furnish  to  one 
Ackley  such  coiU  as  he  might  from 
time  to  time  require,  promised  to  ac- 
cept the  bills  drawn  upon  them  by 
Ackley,  in  favor  of  the  plaintiffis,  for 
the  prices  of  coal  so  delivered.  A  bill 
for  $656,87  was  drawn  upon  them  by 
Ackley,  for  coal  so  furnished,  which, 
upon  its  presentment  by  the  plaintiffs, 
the  defendants  refused  to  accept. 

Held,  that  the  promise  of  the  de- 
fendants, not  being  in  writing,  was 
void,  under  §  6  of  the  Revised  Statutes 
relating  to  promissory  notes  and  bills 
of  exchange  : 

Held,  that  the  plaintiffs  were  not 
within  the  exception  created  by  §  10  of 
the  statute,  as  they  had  neither  drawn 
nor  negotiated  the  bill  in  question  : 

Held,  that  the  exception  only  applies 
to  those  who,  having  transferred  a  bill 
for  value,  have,  in  consequence  of  its 
non-acceptance,  been  rendered  liable  as 
drawers  or  indorsers :  Blakeston  9. 
Dudley,  5  Duer,  878. 

A  drawee  of  a  bill  of  exchange  may 
charge  himself  as  acceptor  by  simply 
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writing  his  name  across  the  face  of  it, 
and  this  notwithstanding  the  provision 
of  the  Revised  Statutes  (1  R.  S.,  757. 
§  6,  2d  ed.),  requiring  an  acceptance  to 
be  in  writing  and  signed  by  the  party  : 
Spear  v,  Pratt,  2  HiB,  582. 

An  authority  given  by  a  father  to  his 
son  to  accept,  in  his  name,  a  bill  of 
exchange  for  $2,000,  to  be  used  for  a 
particular  purpose,  will  not  warrant 
him  in  accepting  a  bill  for  a  part  of  the 
amount  given  for  another  purpose: 
Nixon  V.  Palmer,  8  N.  Y.,  898. 

An  authority  to  draw  must  be  strict- 
ly followed :  Ulster  v.  McFarlan,  5 
Hill,  432. 

g  7.  If  such  acceptance  be  written  on 
a  paper,  other  than  a  bill,  it  shall  not 
bind  the  acceptor,  except  to  a  person 
to  whom  such  acceptance  shall  have 
been  shown,  and  who,  on  the  faith 
thereof,  shall  have  received  the  bill  for 
a  valuable  consideration. 

1 8.  An  unconditional  promise,  in 
writing,  to  accept  a  bill  before  it  is 
drawn,  shall  be  deemed  an  actual  ac- 
ceptance, in  favor  of  any  person,  who, 
upon  the  faith  thereof,  shall  have  re- 
ceived the  bill  for  a  valuable  considera- 
tion. 

By  the  Revised  Statutes,  an  accept- 
ance of  a  bill  of  exchange  is  void  unless 
it  be  in  writing ;  but  before  this  statu- 
tory provision,  although  a  parol  ac- 
ceptance of  a  bill  already  drawn  was 
good,  a  parol  agreement  to  accept  a  bill 
to  be  drawn  in  future  could  not  be  en- 
forced by  an  indorsee  between  whom 
and  the  drawee  no  communication  had 
passed,  and  who  had  not  taken  the  bill 
upon  the  faith  of  such  promise.  So, 
although  after  the  bill  has  been  passed, 
the  drawee  gives  a  conditional  accept- 
ance in  writing  to  the  drawer,  which  is 
shown  to  the  holder,  such  holder  can- 
not maintain  an  action  upon  the  accept- 
ance, not  having  taken  the  bill  upon 
the  faith  of  the  acceptance.  Neither 
can  the  holder  of  a  bill  of  exchange 
maintain  an  action  upon  it  against 
the  acceptor,  where  he  has  taken  it 
for  a  pre-existing  debt,  if  there  exist 
equities  in  the  case  which  would  pre- 
vent a  recovery  in  an  action  by  the 
drawer  against  the  acceptor.  A  valid 
agreement  to  accept  may  be  declared  on 
as  an  acceptance :  Ontario  Bank  «. 
Worthington,  12  Wend.,  693. 

The  section  of  the  statute  providing 
that  an  unconditional  promise  in  writ- 


ing to  accept  a  bill,  before  it  is  drawn, 
shall  be  deemed  an  actual  acceptance 
in  favor  of  eveiy  person,  ifrho,  upon  the 
faith  thereof  shall  have  received  the 
bill  for  a  valuable  consideration,  is  to 
be  reasonably  construed  with  a  view  to 
accomplish  tbe  purposes  intended. 
Where,  after  a  bill  of  exchange  has 
been  negotiated,  upon  condition,  how- 
ever, of  its  acceptance,  tbe  drawer,  at 
the  suggestion  of  the  drawee,  writes 
upon  its  face  "payable  through  the 
clearing  house,"  such  an  alteration 
amounts  to  the  drawing  of  a  new  bill, 
within  the  meaning  of  said  statute,  so 
that  a  promise  to  accept,  made  after 
the  conditional  negotiation  of  such  bill 
and  ^ust  before  such  alteration,  is  to  be  • 
considered  as  made  "before  it  is 
drawn."  Upon  the  facts  of  this  case, 
held,  that  the  promise  of  the  defendants 
to  accept  the  bill  of  exchange  in  suit, 
was  an  unconditional  one,  and  that  de- 
fendants were  liable  thereon  :  Louisi- 
ana, etc.,  V  Scbuchardt,  15  Hun,  405. 

An  unconditional  promise  in  writing 
to  accept  a  draft,  made  before  it  is 
drawn,  is  deemed  an  acceptance  under 
the  statute  (§  8)  in  favor  of  a  person 
receiving  the  bill  for  a  valuable  con- 
sideration, on  the  faith  of  such  prom- 
ise :  Starr  v.  Murchison,  1  City  Ct& 
Rep.,  413. 

A  letter  of  credit  conferring  an  ab- 
solute authority  on  the  person  addressed 
to  draw  bills  on  the  writer,  amounts  to 
an  unconditional  written  promise  to  ac- 
cept, within  1  R.  S.,  768,  §  8  :  Ulster 
Bank  «.  McFarlan,  5  Hill,  432,  affirmed 
3  Den.,  553. 

See  also  Bumey  «.  Worthington,  37 
N.  Y.,  112,  4  Abb.  (N.S.),  205. 

A  written  promise  to  accept  is  valid, 
though  it  do  not  particularly  describe 
or  identify  the  bills  to  be  drawn  :  Ulster 
Bank  «.  McFarlan,  5  Hill,  432,  affirmed 
3  Den..  553. 

Defendant  executed  a  power  of  at- 
torney as  follows  :  "  I  hereby  authorize 
Horace  Loveland,  as  my  agent,  to  make 
drafts  on  me  from  time  to  time  as  may 
be  necessary  for  the  purchase  of  lum- 
ber on  my  account,  and  to  consign  the 
same  to  the  care  of  P.  W.  Scribner  & 
Co."  In  an  action  -upon  a  draft  drawn 
by  Loveland  in  his  own  name,  and  dis- 
counted by  plaintifiF,  upon  the  faith  of 
and  upon  the  delivery  of  the  Instru- 
ment,— 

Held,  that  the  authority  given  was 
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absolnte  within  the  preecribed  limits, 
and  was  equivalent  to  an  unconditional 
*}>romifle  to  pay  drafts  so  drawn  ;  that 
the  words  "  as  my  agent "  did  not  re- 
fer to  the  form  of  the  draft,  but  to  the 
capacity  in  which  Loveland  acted,  and 
if  he  drew  the  draft  as  agent,  it  was 
not  material  whether  he  described  him- 
self as  such  or  not ;  that  the  words  "as 
may  be  necessary  for  the  purchase  of 
lamber"  did  not  constitute  a  condition 
precedent  which  plaintiff  was  required 
to  show  had  been  performed,  but  it  was 
for  the  agent  to  determine  the  neces- 
sity ;  that  the  agent,  by  procuring  the 
discount,  represented  that  it  was  to  be 
used  in  the  business  and  that  the 
amount  was  necessary,  which  repre- 
sentation bound  the  principal  :  also, 
that  the  requirement  as  to  shipping  the 
lumber  was  not  a  condition  to  the  power 
to  draw ;  at  least,  the  presumption  was 
that  the  agent  observed  these  direc- 
tions, and  if  defendant  could  avail  him- 
self of  a  n^lect  so  to  do,  it  was  incum- 
bent upon  him  to  show  it. 

Also,  held,  that  the  facts  were  suf- 
ficient to  charge  defendant  as  acceptor, 
under  the  statute,  1  R.  S.,768,§8: 
Merchants  Bank  v.  Griswold,  72  N.  Y., 
472,  distinguishing  Nixon  v.  Palmer,  9 
id.,  388  ;  Bank  «.  Gibson,  5'Duer,  574  ; 
Schrippenrict  «.  Bayard,  1  Pet.,  264 ; 
Mulhaell  v.  Keenan,  18  Wall.,  842. 

The  promise  must  be  unconditional, 
and  if  conditional  when  made,  it  is  not 
rendered  binding  by  a  subsequent  per- 
formance of  the  condition :  N.  Y.,  etc., 
«.  Gibson,  5  Duer,  574. 

See  Read  v.  Wilkinson,  8  Wash.  C. 
C.  R.,  514. 

Under  the  statute,  an  acceptance  of 
a  bill  of  exchange  is  not  obligatory  un- 
less it  is  in  writing,  signed  by  the  ac- 
ceptor or  his  agent ;  and  if  it  be  written 
on  a  paper  other  than  the  bill,  it  does 
not  bind  the  acceptor  unless  the  fact  of 
acceptance  be  disclosed  to  the  person 
taking  the  bill,  and  he  receive  it  for  a 
valuable  consideration;  the  statute  is 
complied  with  if  the  fact  of  acceptance 
comes  to  the  knowledge  of  the  person 
taking  the  bill,  whether  such  knowl- 
edge  be  derived  from  actual  inspection 
of  the  acceptance,  or  from  written  or 
oral  information:  Bank  v.  Ely,  17 
W^end.,  508. 

Discounting  a  bill  in  the  expectation 
that  it  will  be  accepted  as  previous 
similar  bills  had  been,  is  not  discount- 


ing it  on  the  faith  of  an  acceptance : 
Farmers,  etc.,  «.  Empire,  etc.,  10  Abb. 
Rep.,  47. 

An  instrument  in  the  following  form, 
viz : — 
**  $500.        Columbus,  March  1st,  1858. 

"Messrs.  John  Steward,  Jr.,  &  Co.: 
Please  pay  to  the  order  of  Archibald  H. 
Lowery  the  sum  of  five  hundred  dol- 
lars, on  account  of  24  bales  cotton, 
shipped  to  you  as  per  bill  lading  by 
steamer  Colorado,  inclosed  to  you  in 
letter.  Strippleman  &  Boyce." 

is  a  bill  of  exchange. 

An  unconditional  order  upon  A.  to 
pay  a  sum  certain  to  the  order  of  a  per- 
son therein  named,  is  none  the  less  a 
bill  of  exchangee  beicaase  it  specifies  the 
account  which  forms  the  consideration 
of  the  other. 

In  the  State  of  New  York,  the  drawee 
of  such  an  order  is  not  liable  as  acceptor 
of  a  bill  of  exchange  if  he  have  not  ac- 
cepted the  same  in  writing. 

A  letter  written  to  the  drawers  of 
the  draft  above  described,  assuring 
them  that  such  draft  shall  be  honored 
from  the  proceeds  of  the  cotton,  does 
'  not  mi^e  the  drawees  liable  as  acceptors 
of  a  bill  of  exchange  to  the  payee,  to 
whom  it  was  subsequently  remitted  in 
payment  of  a  debt  due  by  the  drawers 
to  him. 

But  where  a  shipment  of  cotton  is 
made  to  J.  S.  &  Co.,  and  the  bill  of 
lading  is  forwarded  to  them  in  a  letter 
advising  them  of  the  shipment,  and 
also  advising  them  that  a  draft  has 
been  drawn  on  them  for  $500  in  favor 
of  A.  H.  L.,  payable  when  the  cot- 
ton is  sold  ;  and  thereupon  the  drawees 
and  conugnees  by  letter  promise  the 
drawers  that  the  draft  shall  be  paid 
out  of  the  proceeds  of  the  cotton,  and 
on  application  of  A.  H.  L.,  the  same 
promise  is  verbally  made  to  him,  and 
such  cotton  is  sold  and  the  proceeds  ex- 
ceed the  amount  of  the  draft,  the 
drawees  are  liable  without  any  formal 
acceptance  for  the  amount  of  the  draft 
to  A.  H.  L.,  although  the  drawees  in 
such  case  may  have  a  right  to  require 
the  production  and  presentation  of  the 
draft  by  A.  H.  L. ;  yet  mere  delav  in 
its  presentation  will  not  justify  them 
in  appropriating  the  proceeds  of  the 
cotton  to  other  uses,  even  with  the  con- 
sent of  the  consignors  by  whom  the 
draft  is  drawn. 

By  accepting  the  consignment  and 
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promising  to  apply  its  proceeds  to  the 
payment  of  the  draft,  they  became 
trustees  in  respect  to  such  proceeds 
and  bonnd  to  account  to  A.  H.  L.,  and 
the  consent  of  the  drawees  will  not 
justify  a  different  appropriation  of  the 
fund:  Lowery  v.  Steward,  8  Bosw., 
605,  affirmed  25  N.  Y.,  328. 

g  9.  Every  holder  of  a  bill  presenting 
the  same  for  acceptance  may  require 
that  the  acceptance  be  written  on  the 
bill.  A  refusal  to  comply  with  such 
request  shall  be  deemed  a  refusal  to 
accept,  and  the  bill  may  be  protested 
for  non-acceptance. 

§  10.  The  four  last  sections  shall  not 
be  construed  to  impair  the  right  of 
any  person,  to  whom  a  promise  to  ac- 
cept a  bill  may  have  been  made,  and 
who,  on  the  faith  of  such  promise, 
shall  have  drawn  or  negotiated  the 
bill,  to  recover  damages  of  the  party 
making  such  promise,  on  his  refusal  to 
accept  such  promise. 

Under  section  10,  no  action  can  be 
maintained  to  recover  damages  for  the 


refusal  to  accept  a  bill  except  by  the 
person  to  whom  the  drawee  had  prom- 
ised to  accept  it,  and  who  upon  the 
faith  of  such  promise  had  drawn  or 
negotiated  the  bill :  N.  Y.,  etc., «.  Gib- 
son, 5  Duer,  574. 

§  11.  Every  person  upon  whom  a  bill 
of  exchange  is  drawn,  and  to  whom  the 
same  is  delivered  for  acceptance,  who 
shall  destroy  such  bill,  or  "shall  refuse 
for  twenty-four  hours  after  such  de- 
liverr,  or  within  such  other  period  as 
the  holder  may  allow,  to  return  the 
the  bill  accepted,  or  unaccepted,  to  the 
holder,  shall  be  deemed  to  have  accepted 
the  same. 

This  section  only  applies  to  cases  in 
which  the  acts  of  the  drawee  are  of  a 
tortious  character,  and  simply  an  unau- 
thorized conversion  of  the  bill  by  the 
drawee,  and  not  to  cases  in  which  the 
bill  is  willingly  left  in  the  hands  of 
the  drawer  by  the  holder  and  no  de- 
mand therefor  is  made :  Matteson  «. 
MooltOD,  11  Hun,  268,  79  N.  Y.,  627. 


[6  Appeal  Cases,  820.] 
H.L.  (Sc),  July  12, 1880. 
(HOUSE  OF  LORDS.] 

820]  ^William  Dixon,  Limited,  and  Others,  Appel- 
lants; Caledonian  and  Glasgow  and  South  Western 
Railway  Companies,  Respondents  (*). 

Bafftoay — 3Rns8  and  MtnenUa — Statutory  Nctiee  to  purchase  h$  BaUtoay  Com- 
panff—RaUways  Clauses  Gonsolidation  (Scotland)  Act,  1845  (8  i£  0  Vict,  c  83), 
M.  70,  71,  72. 

Thouifh  a  mine-owner  may  give  notice  under  the  statutes  8  A  9  Yict,  c  20,  and 
c  88,  of  his  intention  to  work  out  the  minerals  under  a  railway,  the  railway  pro- 
prietors are  not  bound  to  any  fixed  period  after  that  notice  withm  which  they  must 
give  a  counter-notice.  They  can  stop  the  working  at  any  time  thereafter  that  they 
fear  danger  to  the  line,  by  a  notice  of  their  willingness  to  pay  compensation  for  the 
minerals  they  desire  left  standing. 

By  the  70th  section  of  the  Railways  Clauses  (Sootiand)  Act»  1845,  the  minerals 
under  a  railway  remain  the  property  of  the  owner  of  the  land,  unless  they  are  ex- 
pressly purchased  by  the  company. 

The  71st  section  proyides  that  if  the  owner  or  lessee  of  minerals  not  purchased  by 
the  company  is  desirous  of  working  them,  he  shall  give  the  company  notice  in  writ- 
ing of  his  intention  to  do  so  thirty  days  before  the  commencement  of  working. 
8§1]  Power  is  given  to  the  company  **  on  the  receipt  *of  such  noticed  to  inspect 
the  mines,  and  if  they  are  desirous  that  such  mine  or  parts  thereof  should  be  left  an- 
worked,  and  if  they  are  willing  to  make  compensation  therefor,  they  are  empowered 

(1)  Affirming  17  Scot  L.  Repr.,  102;  (X  Sees.  Gas.,  4th  Series,  vol.  yii,  p.  816. 
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to  giye  notice  to  that  effect.  If  snch  notice  is  given,  then  it  is  declared  that  the 
owner  or  lessee  shall  not  work  the  mines  or  minerals  comprised  iu  such  notico» 

The  72d  section  proTides  that  if  before  the  expiration  of  such  thirty  days  the  rail- 
way company  do  not  give  notice  of  their  desire  to  have  such  mines  left  nnworked,  it 
shall  be  lawful  for  the  owner  or  lessee  to  work  the  said  mines  in  such  mannei;as  such 
owner  or  lessee  shall  think  fit  for  the  purpose  of  getting  Uie  minerals  contained 
therein. 

A.  and  B.  were  the  lessees  of  the  minerals,  vix.,  limestone,  under  a  railway  passing 
through  CaldwelL  They,  on  the  8th  of  July,  1878,  gave  notice  in  terms  of  the 
abo?e  sections  to  the  proprietors  of  the  railway  that  ihe^  were  desirous  of  working, 
and  intended  to  work,  the  "mines  and  minerals  includmg  limestone"  lying  under 
the  railway.  The  proprietors  of  the  railway  did  not,  before  the  expiration  of  thirty 
days,  five  notice  to  A.  andB.  of  their  desire  to  have  such  mines  and  minerals  left 
nnworked,  but  they  did  give  such  notice  on  the  20th  of  February,  1879,  offering  com- 
pensation for  the  Ume-stone  nnworked.  A.  and  B.  contended  that  the  notice  of  the 
20th of  February,  1879,  was  too  late  to  prevent  them  working  out  the  limestone; 
such  notice  fo  l>e  valid  required  to  be  given  before  the  expiration  of  thirty  days 
from  the  date  of  thdr  notice  of  the  8th  of  July,  1878 : 

Beld,  affirming  the  decision  of  the  court  below,  that  the  notice  of  the  railway  pro- 
prietors was  valid* 

Held,  also,  that  the  incidental  dictum — ^that  after  thirty  days  had  expired  the  time 
had  passed  for  the  railway  proprietors  to  give  a  connter-notioe-— in  Smith  v.  Graat 
Wettem  Raihoay  Company  (3  App.  Cas.,  at  p.  182)  was  no  judicial  authority  here, 
beinf  said  where  it  was  in  no  way  material  for  the  decision,  and  where  the  point 
could  not  have  been  fully  argued ;  no  counter-notice  having  been  given  in  that  case. 

Appeal  from  a  judgment  of  the  Second  Division  of  the 
Coort  of  Session. 

The  appellants,  William  Dixon,  Limited,  are  the  lessees 
of  certain  minerals,  viz.,  limestone  rock,  on  the  estate  of 
Caldwell  Renfrewshire,  under  lease  dated  Whitsuntide, 
1870.  The  respondents,  the  Caledonian  and  Glasgow,  and 
South  Western  Railway  Companies,  are  the  joint  proprietors 
of  the  Beith  Branch  Railway,  which  passes  through  the  es- 
tate of  Caldwell.  The  respondents  purchased  in  1866  the 
land  occupied  by  the  railwajr  so  far  as  passing  through  the 
estate ;  but  the  mines  and  minerals  were  not  expressly  pur- 
chased by  them.  The  question  in  this  appeal  arises  mainly 
under  the  70th,  71st,  and  72d  sections  O  of  the  Railways 
^Clauses  Consolidation  (Scotland)  Act,  1845,  which  [822 
are  substantially  as  follows : 

(70.}  The  company  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land  pur- 
chased by  them,  ....  unless  the  same  shall  have  been  ex- 
pressly purchased,  &c. 

(71.)  If  the  owner,  lessee,  or  occupier  of  any  mines  or 
minerals  lying  under  the  railway,  or  any  of  the  works  con- 
nected therewith,  or  within  the  prescribed  distance,  or, 
where  no  distance  shall  be  prescribed,  forty  yards  there- 
from, be  desirous  of  working  the  same,  such  owner,  lessee, 

(■)  Snbetantially  the  same  as  the  77th,  78th  and  79th  sections  in  the   English 
fltotnte,  8  4fc  9  Vict,  c  20. 
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or  occupier  shall  give  to  the  company  notice  in  writing  of 
his  intention  so  to  do  thirty  days  oefore  the  commencement 
of  working ;  and  upon  the  receipt  of  such  notice  it  shall  be 
lawful  for  the  company  to  cause  such  mines  to  be  inspected 
by  any  person  appointed  by  them  for  the  purpose  ;  and  if 
it  appear  to  the  company  that  the  working  or  such  mines, 
either  wholly  or  partially,  is  likely  to  damage  the  works  of 
the  railway,  and  if  the  company  be  desirous  that  such  mines 
or  any  parts  thereof  should  be  left  unworked,  and  if  they  be 
willing  to  make  compensation  for  such  mines  or  minerals, 
or  such  parts  thereof  as  they  desire  to  be  left  unworked, 
they  shall  give  notice  to  such  owner,  lessee,  or  occupier  of 
such  their  desire,  and  shall  in  such  notice  specify  the  parts 
of  the  mines  under  the  railway  or  works  or  within  the  dis- 
tance aforesaid  which  they  shall  desire  to  be  left  unworked, 
and  for  which  they  shall  be  willing  to  make  compensation  ; 
and  in  such  case  such  owner,  lessee,  or  occupier  shall  not 
work  or  get  the  mines  or  minerals  comprised  in  such  notice ; 
and  the  company  shall  make  compensation  for  the  same,. 
....  and  if  the  company,  and  such  owner,  lessee  or  occu- 
pier, do  not  agree  as  to  the  amount  of  such  compensation, 
the  same  shall  be  settled  as  in  other  cases  of  disputed  com- 
pensation. 

(72.)  If  before  the  expiration  of  such  thirty  days  the  com- 
>any  do  not  give  notice  of  their  desire  to  have  such  mines 
eft  unworked,  and  of  their  willingness  to  make  such  com- 
pensation as  aforesaid,  it  shall  be  lawful  for  such  owner, 
lessee,  or  occupier  to  work  the  said  mines,  or  such  parts 
thereof  for  which  the  company  shall  not  have  agreed  to  pay 
compensation,  up  to  the  limits  of  the  mines  or  minerals  for 
which  they  shall  have  agreed  to  make  compensation,  in  such 
manner  as  such  owner,  lessee,  or  occupier  shall  think  fit,  for 
the  purpose  of  getting  the  minerals  contained  therein ;  and 
if  any  damage  or  obstruction  be  occasioned  to  the  railway  or 
works  by  the  working  or  getting  of  any  such  minerals  which 
the  company  shall  so  nave  required  to  be  left  unworked,  and 
for  whicn  they  shall  so  have  agreed  to  make  compensation, 
the  same  shall  be  forthwith  repaired  or  removed,  as  the  case 
may  require,  &c. 

Some  years  ago  the  appellants  commenced  to  work  the 
Caldwell  limestone;  and  in  March,  1877,  their  workings 
reached  to  within  forty  yards  of  the  respondents'  railway. 
After  verbal  communings  it  was  agreed  by  the  respondents, 
by  letter  dated  the  2d  of  May,  1877,  to  allow  the  limestone 
to  be  "  worked  up  to  within  ten  feet  of  the  centre  of  the  line 
of  rails,"  adding,  '*  that  when  the  working  came  up  to  that 


1^ 
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point  both  parties  will  see  *clearly  the  exact  position  [823 
of  matters,  and  be  better  able  to  decide  as  to  future  opera- 
tions." Under  this  arrangement  the  work  proceeded  until 
the  month  of  June,  1878,  in  the  course  of  which  month  the 
appellants'  workings  had  at  one  or  more  points  been  carried 
up  to  within  ten  feet  of  the  centre  of  the  railway. 

The  appellants,  under  their  lease,  have  right  to  work  the 
limestone  either  by  open  cast  works  or  by  mines,  and  for 
some  years  they  have  been  in  the  practice  of  working  it  by 
the  former  method.  It  is  alleged  that  it  has  always  been  a 
question  between  the  parties,  whether  the  appellants  were 
entitled  to  pursue  those  open  cast  workings  under  and  ad- 
jacent to  the  railway,  with  the  result  of  destroying  the  sur- 
face of  the  railway. 

The  appellants,  on  the  one  hand,  claiming  the  right  to 
continue  their  open  cast  workings  without  restriction ;  and 
the  respondents,  on  the  other,  disputed  this  right,  contend- 
ing that  the  appellants  were  bound  to  take  to  mining  near 
the  railway,  and  leave  enough  limestone  to  form  a  support 
for  the  line.  The  working  in  some  places  having  ai)proached 
to  within  ten  feet  of  the  railway,  and  this  question  being 
still  unsettled,  the  respondents,  for  the  purpose  of  obtain- 
ing a  judicial  decision  upon  it,  presented  a  note  of  interdict 
and  suspension  (which  is  not  this  action)  by  which  they 
sought  to  have  the  appellants  interdicted  from,  inter  aliUj 

S^uarrying,  by  means  of  open  cast  workings,  any  portion  of 
imestone  situated  under  the  Beith  Branch  Railway. 
This  litigation  continued  over  several  months,  and  was  not 
finally  decided  until  the  11th  of  February,  1879,  in  favor  of 
the  appellants.  But  while  it  was  still  proceeding  the  appel- 
lants, on  the  8th  of  July,  1878,  in  terms  of  the  70th  and  sub- 
sequent sections  of  the  Bailways  Clauses  Consolidation 
(Scotland)  Act,  1845,  gave  notice  to  the  respondents  that 
they  were  desirous  of  working,  and  intended  to  work,  "  the 
mines  and  minerals  including  limetone,"  lying  (as  far  as 
concerns  this  case}  under  the  railway,  and  intimated  that  if 
the  respondents  did  not,  within  the  period  of  thirty  days, 
give  notice  that  they  desired  that  ''such  minerals  or  parts 
thereof"  should  be  left  un worked,  and  that  they  were  will- 
ing to  make  compensation  for  such  minerals,  they  (the  ap- 
pellants) would  work  them  out. 

The  respondents  did  not  give  any  counter- notice  that  they 
*desired  the  limestone  under  the  railway  left,  until  [824 
after  the  above-mentioned  litigation  as  to  the  right  of  the 
appellants  to  work  by  open  castings  was  concluded  on  the 
lltn  of  February,  1879.     Being  unsuccessful  in  that  action, 
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they,  on  the  20th  of  Febrnarj,  1879,  gave  the  appellants  no- 
tice that  they  desired  the  limestone  under  the  railway, 
within  certain  limits  therein  specified,  should  be  left  un- 
worked,  and  that  they  were  willing  to  make  compensation 
therefor. 

The  appellants  refused  to  recognize  this  notice  as  a  valid 
or  competent  statutory  notice,  on  the  ground  that  it  had  not 
been  eiven  within  thirty  days  from  the  date  of  their  notice  of 
the  8tn  of  July  regarding  the  same  minerals ;  and  therefore 
that  the  respondents  had,  through  their  own  fault,  lost  their 
right  under  the  statute  to  give  any  such  notice  at  the  time 
they  did  so. 

lliey,  however,  expressed  their  willingness  to  consider 
any  terms  which  the  respondents  might  be  inclined  to  offer 
them  as  compensation  for  leaving  the  minerals.  The  respon- 
dents refused  to  submit  any  offer,  except  on  the  basis  of 
their  notice  of  the  90th  of  February  being  treated  as  a  valid 
and  subsisting  notice  under  the  statute;  and  in  order  to 
prevent  the  appellants  proceeding  with  their  workings,  and 
to  try  the  question  of  the  validity  of  the  notice  of  the  SOth 
of  February,  1879,  the  respondents  presented  the  not«  of 
suspension  and  interdict  against  the  appellants,  which  has 
given  rise  to  this  appeal. 

The  Lord  Ordinary  (')  pronounced  an  interlocutor  on  the 
18th  of  June,  1879,  refusing  the  interdict  sought  Against 
this  dedsion  the  respondents  reclaimed  ;  and  the  Lords  of 
the  Second  Division,  on  the  13th  of  November,  1879,  re- 
called the  Lord  Ordinary's  interlocutor,  and  interdicted  the 
appellants  from  working  certain  ^rts  of  the  minerals  lying 
under  and  adjacent  to  the  Beith  Branch  Railway;  holding 
that  the  notice  of  the  20th  of  February,  1879,  was  effectual ; 
being  of  opinion  that  ihe  object  and  limitation  of  the  thirty 
days  was  that  the  minerals  cannot  be  worked  for  that  period 
after  notice  is  given  ;  but  that  after  that  time  the  question 
comes  to  be  one  of  compensation  only,  and  if  the  railway 
company  resolve^  at  an^  future  time^'to  take  the  minerals 
in  order  to  pres^fve  their  line,  and  pay  compensation,  their 
825]  notice  to  *that  effect  is  sufficient  to  prevent  the  min- 
etal  owner  gmng  on  working  f). 

On  appeal, 

July  9,  li   Mr.  B.  B.  Kat/.  Q.C.,  and  Mr.  CAiY/y,  Q.C., 

cont<^nded  for  the  appellants  ihat  the  meaning  of  the  limit 

of  rhirtx  days  in  the  T^d  s^nion  of  the  statute  was  that  if 

the  railway  proprietors  did  not  give  a  notice  within  that  time 

<n  IT  ScoC  htkw  R*|v,  lOi;  Cx^sit  ^  :xxsaw  C^.  4tfci  S«kss.  Tvi.  vii,  n.  216. 
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that  they  desired  the  minerals  nnworked,  then  the  appel- 
lants had  a  positive  liberty  to  work  the  minerals,  jast  as  if 
the  railway  was  never  made.  This  interpretation  threw  no 
hardship  on  the  railway  proprietors,  for  having  neglected  to 
give  a  counter-notice,  they  now  either  would  have  to  deal 
with  the  mineral  owner  without  compulsory  power  of  pur- 
chase, or  deviate  their  line. 

The  appellants'  notice  admittedly  did  set  out  their  inten- 
tion to  work  the'*  mines  and  minerals,  including  limestone," 
under  the  railway,  though  they  had  only  the  right  to  the 
limestone  ;  but  no  question  had  been  raised  in  the  court  be- 
low as  to  the  notice  not  being  sufficiently  clear,  and  there- 
fore that  point  could  not  now  be  raised.  This  was  a  case 
of  sale  by  compulsory  compensation,  and  therefore  must  be 
construed  strictly  as  to  time  within  which  it  could  be  done : 
see  Brooke -w.  Garrod{'). 

,  They  further  relied  on  the  dictum  of  Lord  Cairns  in 
Smith  V.  Oreat  Western  Bailway  Company  (^)\  although 
that  dictum  was  not  necessary  for  the  decision  of  that  case 
it  was  a  strong  authority.  Lord  Cairns  there  said  that  if 
''Mr.  Smith's  notice  was  to  be  held  a  good  notice  entitling 
him  to  work  as  to  the  ironstone,  the  time  bad  passed  for 
the  railway  directors  to  give  a  counter-notice,  ana  he  would 
be  entitled,  whether  they  were  willing  to  compensate  him 
or  not,  now  to  work  the  ironstone." 

Their  further  argument  fully  appears  from  the  opinions 
of  the  Law  Peers. 

[They  cited  Wyrley  and  Essington  Canal  v.  Bradley  i^) ; 
XhidZey  Canal  Ifavigation  v.  Ch-azebrook  {*) ;  Stourbridge 
Navigation  v.  Earl  of  Dudley  {*) ;  Oreat  Western  Railway 
Company  v.  Fletcher  (•) ;  *  Birmingham  Canal  Com-  [826 
pany  v.  Earl  of  Dudley^  affirming  Birmingham  Canal  Com- 
pany-v.  Swindell  Q.] 

Mr.  Benjamin^  Q.C.,  and  Mr.  Mackintosh  (of  the  Scotch 
bar),  appeared  for  the  respondents,  but  were  not  called  on. 

Lord  Selbornb,  L.C.:  My  Lords,  the  Second  Division 
of  the  Court  of  Session  in  this  case  have  held  that  the  rail- 
way company  is  not  placed  by  the  Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845,  in  the  position  of  having 
thirty  days  after  the  receipt  of  a  notice  from  a  mine-owner 
and  no  more,  within  which  to  make  up  their  minds  whether 
they  will  give  a  counter-notice  to  prevent  the  working  of  the 

(1)  2  De  G.  <fc  J.,  62.  (*)  1  B.  A  Ad,  69. 

O  8  App.  Cr8.  166,  at  p.  182;  24  Eng.  (>)  8  E.  A  E.,  409;  80  L.  J.  (Q.B.), 
R.,  95.  108. 

(»)  7  East,  868«  (•)  6  H.  A  N.,  689. 

O  7  H.  A  N.,  969,  at  p.  980. 
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minerals  under  the  railway  and  for  a  certain  distance  from 
it  upon  the  terms  of  compensation  provided  by  the  act. 

There  appears  to  be  no  authority  upon  this  subject,  unless 
it  be  a  dictum  which  incidentally  fell  from  the  late  Lord 
Chancellor  in  this  House  in  the  case  of  Smith  v.  Oreat  West- 
ern BaUway  Company  {*).  Undoubtedly,  the  Lord  Chan- 
cellor did  in  that  case,  in  which  no  counter-notice  had  been 
given,  and  when  the  question  did  really  not  arise,  and  was 
in  no  way  material  to  the  decision,  say  this:  *^ There  is  no 
doubt  that  when  Mr.  Smith  gave  his  notice  to  the  directors 
of  his  intention  to  work,  he  stated  to  them  that  he  intended 
to  work  both  coal  and  ironstone,  and  if  that  notice  was  to  be 
held  a  good  notice  entitling  him  to  work  as  to  the  ironstone, 
the  time  has  passed  for  the  railway  directors  to  give  a  counter- 
notice,  and  he  would  be  entitled,  whether  they  were  willing 
to  compensate  him  or  not,  now  to  work  the  ironstone." 

Your  Lordships  will,  I  am  sure,  feel  great  respect  for  an^« 
dictum^  even  when  unnecessary  for  the  purpose  of  the  deci- 
sion of  the  particular  case  with,  reference  to  which  it  was 
said,  which  fell  from  so  eminent  a  judge :  at  the  same  time  I 
feel  perfectly  sure  that  that  very  learned  judge  would  be  the 
first  to  maintain  that  a  dictum  of  that  kind  is  not  to  be  con- 
founded with  a  judicial  authority,  when  the  question  can- 
not have  been  presented  in  argument  in  the  manner  in  which 
it  would  have  been  if  it  had  t>een  the  real  point  to  be  de- 
827]  cided.  At  the  most  it  indicates  the  prima  '^facie 
impression  of  a  very  eminent  and  learned  judge  which  cer- 
tainly, so  far  as  it  goes,  is  favorable  to  the  argument  of  the 
appellants  in  this  case.  On  the  other  hand  we  have  the  well- 
considered  and  deliberate  opinion  of  three  learned  judges 
since  expressed  in  the  Second  Division  of  the  Court  of  Ses- 
sion in  Scotland  upon  the  argument  of  the  particular  ques- 
tion as  arising  in  this  case,  and  that  opinion  differs  from  the 
view  so  incidentally  expressed  by  the  late  Lord  Chancellor. 

In  this  case  your  Loi^ships  have  had  the  assistance  of  au 
extremely  foil  and  able  argument  in  support  of  the  view 
which  the  Second  Division  thoaght  erroneous,  and  I  believe 
all  your  Lordships  are  of  opinion  that  the  result  of  the  care- 
ful examination  of  the  act  of  Parliament  which  has  now 
taken  place,  is  not  to  displace,  but  to  confirm,  the  c-onstruc- 
tion  of  that  act  of  Parliament  adopted  by  the  Second 
Division. 

The  matter,  shortly  stated,  seems  to  stand  thus: — ^This 
and  all  other  railways  made  under  acts  of  Parliament  are 
made,  not  only,  perhaps  I  may  say  not  principally,  for  the 

(')  S  A|»p.  C<Lv.  16^,  at  |v  ISa;  24  Eng.  R,  95. 
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private  beaefit  of  the  shareholders,  but  for  the  public  benefit 
as  furnishing  lines  of  traffic  which,  from  the  time  when  the 
railway  is  made,  the  public  have  a  right  to  use.  You  must, 
therefore,  consider  that  in  any  provisions  such  as  those  now  < 
1o  be  construed  in  such  acts  the  public  interest  and  the  pri- 
vate interest  are  impartially  and  justly  regarded  upon  the 
one  side  and  upon  the  other ;  and  if  upon  words  or  expres- 
sions at  all  ambiguous  it  would  seem  that  the  balance  of 
hardship  or  inconvenience  would  be  strongly  against  the 
public  on  the  one  construction,  or  strongly  against  a  private 
person  on  another  construction,  it  is  I  think  consistent  with 
all  sound  principles  to  pay  regard  to  that  balance  of  incon- 
venience in  determining  such  a  doubtful  question  of  con- 
struction. Here  it  does  appear  to  me  that  the  inconvenience 
to  the  public  and  to  the  railway  company  (if  the  railway 
company  is  to  be  regarded  apart  from  the  public)  would  be 
most  serious  if,  through  any  inadvertence,  or  misconcep- 
tion, or  from  any  other  cause  consistent  with  good  faitn, 
the  thirty  days  had  been  permitted  to  elapse,  and  if  that 
lapse  of  thirty  days  were  held  upon  the  construction  of  the 
act  to  be  fatal  to  the  power  of  the  railway  company  to  save 
*the  railway  from  destruction  by  afterwards  acquir-  [828 
ing  the  right  to  stop  the  working  of  subjacent  minerals.  On 
the  other  hand,  it  appears  to  me  that  no  injustice,  and  no 
serious  inconvenience,  would  occur  to  the  mine- owner  if  he 
is  liable  to  be  stopped  at  any  time,  before  the  mine  has  been 
actually  worked,  upon  the  terms  provided  by  the  act  of  full 
compensation  being  made  for  the  minerals  which  are  to  be 
left  unworked,  ana  for  all  loss  or  damage  occasioned  by  the 
non- working  thereof,  that  compensation  to  be  settled. as  in 
other  cases  of  disputed  compensation.  In  the  one  case  the 
full  equivalent  for  the  value  of  the  property  of  the  use  of 
which  he  is  deprived  is  to  be  given  to  the  mine-owner  ;  in 
the  other  case,  the  railway  company  and  the  public  repre- 
sented by  the  railway  company  are  left  entirely  at  the  mine- 
owner's  mercy,  who,  if  he  pleases  to  abuse  his  extreme 
rights  in  an  extreme  manner,  on  that  view  of  the  case  would 
be  at  liberty  absolutely  to  destroy  the  railway  in  a  manner 
which,  possibly,  might  be  irremediable,  or  if  remediable  at 
all  might  be  remediable  only  after  great  difficulty  and  after 
a  considerable  lapse  of  time.  Or,  on  the  other  hand,  he 
might  demand  any  terms,  however  extortionate,  which  it 
could  possibly  be  worth  the  while  of  the  railway  company 
to  consent  to,  in  order  to  avoid  the  destruction  of  the  line. 
If  the  language  of  the  clauses  is  such  as  to  justify  your 
Lordships  at  all  in  looking  at  the  consequences,  I  do  not 
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think  yoQ  can  hesitate  to  say  that  the  balance  of  the  con- 
siderations depending  upon  reason  and  convenience  woald 
be  against  any  constraction  in  re  ambigud  which  woald  ex- 
pose the  railway  company  to  those  consequences  ;  while,  on 
the  other  hand,  in  any  event  fall  provision  seems  to  be  made 
for  doing  jastice  to  the  mine-owner. 

My  Lords,  I  have  stated  this  in  the  outset,  not  by  any 
means  as  sapposing  that  those  considerations  would  have  a 
legitimate  place  in  your  Lordships'  decision  if  the  act  of 
Pari  ia  [Dent  were  clear  one  way  or  the  other,  or  if  there  were 
no  question  fairly  arising  as  to  its  constraction.    But  when 
I  cotne  to  look  at  the  terms  of  this  act,  it  does  appear  to 
tne  that  the  burden  of  proof  is  by  the  peculiar  structure  and 
langnage  of  these  clauses  thrown  upon  the  mine-owner  rather 
829]    than  upon  the  railway  company,  to  make  out  *that 
the  Legislature  has  so  ruled  the  case  in  his  favor  as  to  place 
the  railway  company  and  the  public  entirely  at  his  mercy. 
For  the  scheme  of  these  three  clauses  is  this: — ^The  first 
clause,  section  70,  says  that  an  ordinary  conveyance  of  land 
for  the  purposes  of  the  railway  shall  not  be  held  to  carry 
with  it  to  the  railway  company  a  right  to  subjacent  mines 
and  minerals  unless  the  same  shall  have  been  expressly  pur- 
chased,    I  need  not  more  particularly  refer  to  that,  and  I 
will  only  add  that  as  I  understand  that  clause  and  the  next 
there  would  be  nothing  in  those  sections,  if  they  stood  alone, 
to  deprive  a  railway  company,  purchasing  the  surface  from 
the  owner  of  the  land,  of  the  oroinary  right  to  support  from 
the  subjacent  strata,  though  those  subjacent  strata  were  re- 
served and  excepted  in  favor  of  the  landowner.     The  Tlst 
section,  it  is  admitted,  would,  if  it  stood  alone,  have  no  other 
effect  than  this,  that  the  mine-owner  before  he  proceeds  to 
work  any  mines  or  minerals  under  the  railway,  or  within  a 
prescribed  distance,  or,  if  there  is  no  prescribed  distance, 
^'ithin  forty  yards  from  the  centre  line  of  the  railway,  is 
'"^^q  aired  to  give  notice  of  his  intention  to  work  those  min- 
**raJs,  and  if  he  gives  that  notice  the  company  is  at  liberty 
*o  give  a  counter-notice  specifying  "the  parts  of  the  mines 
^*Dder  the  railway  or  works,  or  within  the  distance  afore- 
^aid*  which  they  shall  desire  to  be  left  unworked,  and  for 
"^IjiVh  they  shall  be  willing  to  make  compensation  ;"  and  if 
^hat  is  done  the  owner,  lessee,  or  occupier  is  not  to  "work 
^r  gt*t  tliH  mines  or  minerals  comprised  in  such  notice,"  bat 
^oni|>HnRition  is  to  be  made  for  them  as  is  before  stated. 

Tiiut  el:iuse  beyond  all  question  introduces  a  definition  of 
ttm-\  but  it  does  so  for  the  purpose  simply  of  determining 
lioir  long  the  mine-owner's  right  of  working  shall  be  kept 
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in  abeyance  or  suspense.  And  it  is  important,  my  Lords, 
to  observe  that  the  manner  in  which  it  reckons  time  is  such 
as  is  apt  and  appropriate  for  that  purpose  and  not  apt  or 
appropriate  for  the  opposite  purpose  of  putting  the  com- 

Sany  under  the  obligation  of  doing  something  within  a 
efinite  period.  If  a  notice  is  given,  and  time  is  to  be  reck- 
oned from  the  date  of  the  notice,  that  is  an  apt  and  reason- 
able mode  of  defining  the  period  within  which  something  is 
to  be  done  by  the  person  receiving  the  notice.  But  it  a 
notice  is  to  be  *given  not  less  than  a  certain  time  be-  [830 
fore  something  is  to  be  done  by  the  person  giving  the  notice, 
that  is  plainly  apt  for  the  purpose  of  suspending  his  power 
to  do  that  act  until  the  notice  shall  have  been  given  for  that 
period ;  but  it  does  not  fix  a  terminiLS  a  quo  convenient  for 
the  reckoning  of  a  time  within  which  something  is  to  be 
done  bv  the  person  receiving  the  notice.  That  mode,  there- 
fore, of  computing  time,  on  the  face  of  it  indicates  that  the 
object  which  the  Legislature  had  in  view  was  to  fix  the 
period  during  which  the  right  of  the  mine-owner  is  to  be  in 
suspense,  and  not  the  period  within  which  some  act  is  to  be 
done  by  the  railway  company. 

If  it  bad  been  intended  to  fix  the  time  within  which  the 
railway  company  must  necessarily  give  notice  or  be  forever 
])recluded  from  doing  so,  the  natural  place  for  fixing  that 
time  would  have  been  in  that  part  of  the  71st  section  where 
the  right  to  give  the  counter-notice  is  conferred  upon  the 
railway  company.  It  would  naturally  have  run  thus : — *'  It 
the  company  be  desirous  that  such  mines,  or  any  part  thereof, 
shall  be  left  unworked,  and  if  they  be  willing  to  make  com- 
pensation for  such  mines  or  minerals,  or  such  parts  thereof 
as  they  may  desire  to  pe  left  unworked,  they  shall  within 
thirty  days  after  the  receipt  of  such  notice,  give  notice  to  the 
owner,  lessee,  or  occupier,  &c."  That  is  the  manner  in 
which  you  would  have  expected  to  find  such  an  enactment, 
if  it  was  the  intention  of  the  Legislature  to  put  them  under 
those  terms.  But  neither  in  tne  71st  section,  nor  in  the 
introductory  part  of  the  72d  section,  to  which  I  shall 
presently  advert,  do  we  find  any  such  period  mentioned  as 
thirty  days  after  the  receipt  of  that  notice.  It  is  not  men- 
tioned in  any  portion  of  those  clauses,  nor  in  this,  which  is 
the  governing  clause,  as  to  the  right  of  the  railway  company 
to  §ive  notice,  is  any  time  whatever  fixed  within  which  such 
notice  must  necessarily  be  given. 

Bat  it  is  said  by  the  appellants  that  you  must  infer  that 
the  notice  is  to  be  given,  if  at  all,  within  thirty  days,  which 
must  mean  thirty  days  from  the  receipt  of  the  notice, 
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altfaongh  no  socta  period  of  time  at  all  had  been  mnntioried 
in  the  71  at  section,  or  is  mentioned  in  the  72d.  Th^y  say 
you  must  infer  that  this  counter- notice  of  the  company  must 
be  ^ven  within  thirty  days  from  the  receipt  of  the  notice, 
831]  because  the72d  section  is  introduced  *by  these  words : 
''If  before  the  expiration  of  such  thirty  days  the  company 
do  not  give  notice  of  their  desire  to  have  such  mines  left  un- 
worked,  and  of  their  willingness  to  make  such  compensation 
as  aforesaid,  it  shall  be  lawful  for  such  owner,  lessee,  or  oc- 
cupier to  work  the  said  mines."  I  omit  the  rest  for  the 
present,  though  I  shall  have  some  observations  to  make 
upon  it  presently.  Those  words  are  perfectly  consistent, 
sensible,  and  efficacious  if  they  are  understood  to  have  only 
the  same  motive  and  purpose  with  the  corresponding  men- 
tion of  thirty  days  before  the  commencement  oi  the  working, 
which  we  have  at  the  beginning  of  the  71st  section.  As 
those  words  in  the  71st  section  require  a  notice  which  is  to 
precede  the  working  by  thirty  days,  so  this  says  that  when 
such  thirty  days  have  expired  and  no  new  notice,  no  coun- 
ter-notice, has  been  given,  then  the  suspense  or  abeyance  of 
working  is  to  come  to  an  end,  and  the  mine-owner  will  be 
entitled  to  act  upon  his  ordinary  right,  as  an  owner  of  mines, 
to  work  them.  My  Lords,  it  is  not  true,  as  was  suggested, 
that  this  clause  if  so  construed  is  inofficious ;  because  that 
which  it  says  it  shall  be  lawful  for  the  owner  after  the  thirty 
days  to  do,  is  to  work  the  mines  ''in  such  manner  as  he 
shall  think  fit  for  the  purpose  of  getting  the  minerals  con- 
tained therein."  The  words  which  follow  show  that  he  may 
work  t\u^  mines  without  any  regard  to  the  support  of  the 
railway  and  the  railway  works  by  the  subjacent  strata.  It 
therefore  is  a  clause  which  has  the  ipost  important  office  of 
taking  away  that  right  to  support,  which,  if  there  had  been 
nothing  said  in  that  section,  would  have  remained.  So  con- 
strntd,  effect  is  given  to  every  word  in  the  clause ;  more 
effect  I  should  say  to  the  words,  **such  thirty  days,"  which 
still  mean  thirty  days  before  the  commencement  of  the 
workioj^,  than  woula  be  given  by  any  other  construction ; 
and  no  kind  of  necessity  arises  bv  implication  or  otherwise 
for  limiting,  in  a  manner  in  which  clause  71  has  not  limited 
it,  the  time  within  which  the  company's  counter-notice  shall 
be  gIretK 

I  umirted  to  mention  the  words  which  are  interjected  after 
«*lD  work  the  said  mines,"  namely,  **or  such  parts  thereof 
for  wliieh  the  company  shall  not  have  agreed  to  pay  com- 
pensation, up  to  the  limits  of  the  mines  or  minerals  for 
wbicb  they  shall  have  agreed  to  make  compensation."     If 
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we  had  foand  the  words  "  to  work  *the  said  mines"  [832 
withoat  the  addition  of  those  later  words,  it  might  posuibly 
have  been  argaed  that  their  meaning  was  that  it  shall  be 
lawful,  nof  merely  to  begin  working,  oat  to  go  on  working, 
and  to  work  oat  the  whole  of  the  mines,  though  that  would 
have  been  hardly  possible,  considering  the  power  to  give 
partial  as  well  as  complete  notice  previously  provided  for. 
feat  then  the  power  *'to  work  the  said  mines"  is  qualified 
by  the  addition  of  the  words  "or  such  parts  thereof  for 
which  the  company  shall  not  have  agreed  to  pay  compensa- 
tion." It  is  manifest  that,  whichever  way  the  clauses  are 
construed  as  to  this  limit  of  thirty  days,  those  words  are 
sensible.  If  the  companv  have  only  thirty  days  to  give 
their  notice  in,  of  course  their  agreement  to  pay  compensa- 
tion for  any  particular  parts  must  have  been  within  the 
thirty  days ;  but  if  the  company  are  not  limited  (as  by  the 
7l8t  section  they  are  not  limited)  to  the  thirty  days,  then 
those  words  would  still  be  perfectly  sensible;  because  if 
they  have  exercised  the  power  of  giving  the  notice  under  the 
71st  section  at  any  time  whatever  as  to  mines  not  at  that 
time  already  worked  by  the  mine-owner,  then  they  will  have 
agreed  to  pay  compensation,  and  the  words  "  or  such  parts 
thereof"  will  be  appropriate ;— that  is  to  say,  the  mine- 
owner  will  continue  to  have  the  right  to  work  any  mines  as 
to  which  for  the  time  being  no  notice  has  been  given  by  the 
company,  but  will  not  have  a  right  to  work  mines  as  to 
which  the  company  shall,  according  to  the  true  construc- 
tion of  the  act,  have  before  that  period  agreed-  to  pay  com- 
pensation. The  practical  result  of  the  whole  is  this,  that 
after  the  thirty  days  have  elapsed,  the  mine-owner  may  be- 
gin to  work,  and  may  go  on  working,  and  may  get  all  the 
minerals  that  he  can  nntil  he  is  stopped  and  intercepted  by 
a  notice  as  to  some  part  of  the  mine. 

Before  I  conclude  I  may  take  notice  of  the  extreme  rea- 
sonableness of  provisions  of  that  sort  when  we  regard  the 
nature  of  the  case,  and  the  kind  of  questions  which  are  lia- 
ble to  arise  in  such  a  case.  It  is  agreed  on  all  hands  that 
the  Liegislature  did  not  think  it  desirable  that  a  railway 
company  should  be  forced  to  purchase  a  mine,  or  a  mine- 
owner  to  part  with  a  mine,  when  the  acquisition  of  it  by  the 
railway  company  was  not  necessary  for  the  support  and  the 
safety  of  the  line.  It  does  not  appear  that  the  railway  com- 
pany, *even  when  they  have  paid  compensation,  [833 
would  have  any  power  of  working  such  mines ;  on  the  con- 
trary, I  should  rather  infer  the  reverse.  In  that  state  of 
things  it  cannot  be  supposed  to  have  been  likely  that  the 
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Legislature  should  have  wished  to  compel  the  company  to 
make  a  premature  decision  when  the  means  of  forming  a 
correct  judgment  as  to  what  would  be  necessary  for  the  sup- 

Eort  of  the  line  might  not  be  available  to  them.  It  can 
ardl^  be  conceived  that  thirty  days  would  necessarily  be 
sufficient  for  the  purpose,  even  with  the  right  of  inspection 
that  was  given.  The  circumstances  of  this  very  case  furnish 
an  illustration,  because  here  the  notice  was  ^iven  pending  a 
litigation  between  the  company  and  the  mine-owner  as  to 
the  extent  of  the  rights  of  mining,  and  the  manner  in  which 
those  rights  might  lawfully  be  exercised  in  the  absence  of 
an^  notice  by  the  company  or  by  the  mine-owner.  That 
litigation  was  actually  going  on,  and  as  far  as  it  had  pro- 
ceeded what  had  been  done  was  in  favor  of  the  company's 
contention,  although  ultimately,  long  after  this  notice  was 
given,  and  long  after  the  thirty  days  had  elapsed,  a  differ- 
ent decision  was  arrived  at,  and  it  was  determined  that  the 
mine-owner,  if  not  stopped  by  some  notice  from  the  com- 
pany, might  proceed  by  open  working  in  a  rasLnner  priTna 
facie  destructive  of  the  surface  on  wnich  the  lines  of  rail- 
way would  be  laid.  That  question  was  surely  one  which  it 
was  reasonable  to  take  into  a  court  of  justice  at  the  time, 
whether  it  was  rightly  determined  in  the  result  or  not ;  and 
to  QSLj  that  pending  a  question  of  that  kind,  and  a  litigation 
in  which,  for  the  time  being,  no  decision  adverse  to  the  com- 
pany had  been  made,  but  rather  the  reverse,  the  company 
were  bound  to  enter  into  a  contract,  within  thirty  days  or 
never,  to  make  compensation  for  the  whole  of  those  miner- 
als up  to  the  very  surface  of  the  rails  themselves,  would 
surely,  when  we  look  at  the  circumstances  of  the  particular 
case,  not  be  either  convenient  or  reasonable. 

And  those  circumstances  were  of  a  kind  which  might  arise 
in  various  forms  as  between  mine-owners,  generally,  and  rail- 
way companies.  There  might  even  be  questions  as  to  the 
right  and  title  of  a  mine-owner  to  give  any  notice  at  all.  There 
might  be  questions  of  many  kinds  affecting  the  mines,  affect- 
ing the  company,  affecting  the  mine-owner,  questions  upon 
834]  collateral  agreements,  such  as  that  *which  in  this  case 
is  said  to  have  existed ;  and  the  contention  upon  the  part  of 
the  appellants  is  that,  although  those  various  questions  might, 
from  the  nature  of  the  case,  exist  at  the  time  when  a  notice 
of  this  sort  was  given,  yet  still  there  was  a  hard  and  fast 
line  laid  down  by  the  Legislature  which  would  place  the 
railway  company  and  the  public  forever  at  the  mercy  of  the 
mine-owner,  unless,  without  waiting  for  the  decision  of  any 
0uch  questions,  the  company  bound  themselves  to  purchase 
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and  make  compensation  for  the  minerals  which  it  might  be 
necessary  to  leave  anworked.  My  Lords,  I  do  not  think  that 
it  would  have  been  a  very  convenient  or  very  reasonable 
thing  if  such  had  been  the  law.  If  the  language  of  the  act 
had  been  clear  that  way,  we  could  have  done  nothing  but 
give  effect  to  it.  But  those  considerations  do  certainly  ap- 
pear to  show  that  the  opposite  construction,  which  the  court 
below  has  adopted,  and  which  I  believe  your  Lordships  will 
be  prepared  to  alBlrm,  is  rational  and  convenient. 

I  say  nothing  about  the  notice,  because  it  does  not  seem 
that  the  question  of  the  sufficiency  of  the  notice  in  point  of 
form  was  made  the  subject  of  controversy  in  the  court  be- 
low. If  it  had  been  made  the  subject  of  controversy,  I  own 
for  myself  I  entertain  serious  doubt  whether  the  notice  itself 
was  one  which  ought  to  have  been  held  good.  Under  those 
circumstances  1  move  your  Lordships  to  dismiss  the  appeal 
with  costs. 

Lord  Blackburn:  The  question,  I  think,  turns  en- 
tirely upon  the  construction  of  three  sections,  the  70th,  Tlst, 
and  the  73d  of  the  Railways  Clauses  Consolidation  ^Soot- 
land)  Act.  The  70th  section  says,  in  plain  and  intelligible 
terms,  that  ^^  the  company  shall  not  be  entitled  to  any  mines 
unless  the  same  shall  nave  been  expressly  purchased."  The 
effect  of  that,  if  it  had  stood  alone,  would  no  doubt,  by  im- 
plication, although  it  is  not  expressly  said,  have  been  that 
the  mine-owner  would  have  been  entitled  to  work  his  mines 
just  as  if  anybody  else  owned  the  surface  instead  of  the  rail- 
way company,  and  would  have  been  under  the  same  obliga- 
tions, neither  more  nor  less,  to  support  the  surface.  But 
the  Legislature  obviously  thought  that,  although  the  com- 
pany were  not  to  be  required  to  ^purchase  them  in  [835 
the  first  instance  (and  that  was,  no  doubt,  a  boon  to  the 
company),  the  interests  of  the  public  were  concerned  in  the 
safety  of  the  railway,  because  life  and  limb  and  property 
would  suffer  if  the  railway  were  to  fall  down  or  sink  sud- 
denly; and,  therefore,  they  went  on  to  provide  that  if  the 
owner  wished  to  work  the  mines  within  forty  yards  of  the 
railway,  he  ^*  shall  give  to  the  company  notice  in  writing  of 
his  intention  so  to  do  thirty  days  before  the  commencement 
of  working."  That  does  not  in  terms  say,  but  it  evidently 
means,  that  he  shall  not  begin  to  work  them  until  those 
thirty  days  have  expired  after  the  notice. 

Then  comes  this  clause :  '*  Upon  the  receipt  of  such  notice 
it  shall  be  lawful  for  the  company  to  cause  such  mines  to 
be  inspected  by  any  person  appointed  by  them  for  the  pur- 
pose, and  if  it  appear  to  the  company  that  the  working  of 
34  Enq.  Bep.  10 
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such  mines,  either  wholly  or  partially,  is  likely  to  damage 
the  works  of  the  railway,  and  if  the  company  be  desirous 
that  such  mines,  or  any  -psLViQ  thereof,  should  be  left  un- 
worked,  and  if  they  be  willing  to  make  compensation  for 
such  mines  or  minerals,  or  such  parts  thereof  as  they  desire 
to  be  left  unworked,  they  shall  give  notice  to  such  owner, 
lessee,  or  occupier  of  such  their  desire,  and  shall  in  such 
notice  specify  the  parts  of  the  mines  under  the  railway  or 
works,  or  within  the  distance  aforesaid,  which  they  shall 
desire  to  be  left  unworked  and  for  which  they  shall  be  willing 
to  make  compensation,  and  in  such  case  such  owner,  lessee, 
or  occupier  shall  not  work  or  get  the  mines  or  minerals 
comprised  in  such  notice."  Now,  stopping  there,  it  is  ob- 
vious that  the  notice,  as  far  as  the  wording  of  that  clause 
goes,  might  be  given  at  any  time ;  it  does  not  say  that  the 
company,  if  they  make  up  their  minds  that  they  wish  to 
make  compensation  for  those  minerals,  are  to  do  so  within 
thirtv  days ;  it  says  nothing  of  the  sort.  By  implication, 
but  by  implication  only,  such  a  notice  would  be  wholly  in- 
operative after  the  mine-owner  had  taken  away  the  min- 
erals. If  the  railway  company  were  to  give  the  notice  then, 
and  say  that  they  were  desirous  of  making  compensation  for 
the  minerals  which  the  mine-owner  had  already  taken  away, 
that  would  obviously  be  too  late ;  but  that  exception  only 
results  from  the  notice  being  too  late  in  the  very  nature  of 
things.  Sect.  71  leaves  the  time  within  which  the  counter- 
notice  is  to  be  given  without  any  term  or  limit  at  all,  except 
836]  that  it  must  *be  before  tne  minerals  are  taken  away. 
If  it  had  stopped  there  I  think  it  would  have  been  clear. 

But  then  comes  sect.  72,  and  there  are  two  constructions, 
either  of  which  may  be  put  upon  it.  One  is  the  construction 
put  upon  it  by  the  Lord  Ordinary,  who  says  that  he  thinks 
the  construction  of  sect.  72  is  that  counter-notice  may  be 
given  within  the  thirty  days,  but  must  not  be  given  later — 
that  the  company  have  thirty  days  within  which  they  may 
give  it,  and  no  more.  If  that  be  right  of  course  the  appel- 
lants are  right. 

In  favor  of  that  construction  reference  is  made  to  the  only 
authority  upon  the  subject  at  all,  namely,  what  the  late 
Lord  Chancellor,  Earl  Cairns,  said  in  the  case  of  Smith  v. 
Oreat  Western  Hailway  Company  (*),  and  there  the  dictum 
was  not  relevant.  He  was  considering  whether  a  notice  to 
take  coal  and  iron,  when  the  man  who  gave  the  notice  had 
no  right  at  all  to  the  coal,  but  had  a  right  to  the  ironstone, 
was  a  good  notice  or  not,  and  in  thinking  about  and  de- 

{»)  8  App.  Cas.,  165 ;  24  Eng.  R.,  96. 
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termining  that,  be  said  that  the  lime  which  had  elapsed  in 
consequence  of  the  litigation  about  the  coal  in  which  the 
company  proved  to  be  in  the  right,  being  more  than  the  thirty 
days,  the  time  would  have  gone ;  if  this  notice  to  take  the 
ironstone  was  a  good  notice  it  was  too  late  for  the  company 
to  give  a  counter- notice.  Now  it  would  have  been  quite  as 
good,  for  the  purpose  of  the  argument  he  was  then  put- 
ting, if  the  late  Lord  Chancellor  had  said  there  would  have 
been  a  grave  doubt  whether  the  notice  then  given  would 
have  been  in  time  or  not,  and  I  do  not  think  it  can  fairly  be 
said  that  he  paid  more  attention  to  it  than  to  be  satisfied  that 
there  was  grave  doubt  on  the  point.  Looking  at  the  section 
without  having  heard  the  point  argued,  his  view  at  the  first 
blush  was  that  he  thought  that  it  did  mean  within  the  thirty 
days.  That  is  an  authority,  and  an  authority  of  course 
which  one  does  not  act  against  without  consideration ;  but 
it  is  not  a  decision  at  all,  and  I  do  not  think  it  would  be  at 
all  binding  upon  the  late  Lord  Chancellor,  Earl  Cairns,  if  he 
were  here.  He  would  say.  Upon  hearing  of  the  argument 
I  will  consider  whether  that  was  right.  I  did  say  it  at 
the  moment  without  having  heard  it  argued,  and  I  consider 
my  mind  quite  free  to  look  at  it  one  way  or  the  other  now. 
Still  I  do  not  *mean,  to  say  it  is  not  an  authority,  [837 
and  that  the  learned  counsel  for  the  appellants  were  not 
perfectly  justified  in  pressing  it. 

For  all  that,  however,  I  think,  looking  at  the  construction 
.of  sect.  72,  the  fair  construction  of  the  words,  taking  all  the 
circumstances  into  account,  is  the  other  way,  and  that  it 
means  that  the  mine-owner  may,  as  soon  as  the  thirty  days 
have  elapsed,  proceed  to  work,  not  only  (as  would  have 
been  implied  before  from  the  mere  fact  of  the  thirty  days 
elapsing)  taking  due  care  about  the  surface,  but  to  work  in 
any  manner  he  pleases.  The  section  proceeds  to  say  that 
distinctly.  But  I  do  not  think  there  is  any  necessity  to 
imply  and  interpolate  here  what  is  not  in  terms  expressed 
in  sect.  71,  that  be  shall  have  a  right  then  to  work  not  stop- 
pable  by  any  counter-notice  given  after  the  thirty  days  have 
expired.  The  words  are :  "If  before  the  expiration  of  such 
thirty  days  the  company  do  not  give  notice  of  their  desire 
to  have  such  mines  left  unworked"  (I  will  leave  out  the 
superfluous  words),  ''it  shall  be  lawful  for  such  owner 
to  work  the  mines,  or  such  parts  thereof  for  which  the 
company  have  not  agreed  to  pay  compensation,  in  such 
manner  as  he  shall  think  fit."  It  is  not  an  absurd  interpre- 
tation to  say  that  that  means  that  he  shall  have  an  inde- 
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think  3roa  can  hesitate  to  say  that  the  balance  of  the  con- 
siderations depending  upon  reason  and  convenience  would 
be  against  any  construction  in  re  ambigud  which  would  ex- 
pose the  railway  company  to  those  consequences  ;  while,  on 
the  other  hand,  in  any  event  full  provision  seems  to  be  made 
for  doing  justice  to  the  mine-owner. 

My  Lords,  I  have  stated  this  in  the  outset,  not  by  any 
means  as  supposing  that  those  considerations  would  have  a 
legitimate  place  in  your  Lordships'  decision  if  the  act  of 
Parliament  were  clear  one  way  or  the  other,  or  if  there  were 
no  question  fairly  arising  as  to  its  construction.  But  when 
I  come  to  look  at  the  terms  of  this  act,  it  does  appear  to 
me  that  the  burden  of  proof  is  by  the  peculiar  structure  and 
language  of  these  clauses  thrown  upon  the  mine-owner  rather 
829]  than  upon  the  railway  company,  to  make  out  *that 
the  Legislature  has  so  ruled  the  case  in  his  favor  as  to  place 
the  railway  company  and  the  public  entirely  at  his  mercy. 
For  the  scheme  of  these  three  clauses  is  this: — The  first 
clause,  section  70,  says  that  an  ordinary  conveyance  of  land 
for  the  purposes  of  the  railway  shall  not  be  held  to  carry 
with  it  to  the  railway  company  a  right  to  subjacent  mines 
and  minerals  unless  the  same  shall  have  been  expressly  pur- 
chased. I  need  not  more  particularly  refer  to  that,  and  I 
will  only  add  that  as  I  understand  that  clause  and  the  next 
there  would  be  nothing  in  those  sections,  if  they  stood  alone, 
to  deprive  a  railway  company,  purchasing  the  surface  from 
the  owner  of  the  land,  of  the  ordinary  right  to  support  from 
the  subjacent  strata,  though  those  subjacent  strata  were  re- 
served and  excepted  in  favor  of  the  landowner.  The  71st 
section,  it  is  admitted,  would,  if  it  stood  alone,  have  no  other 
effect  than  this,  that  the  mine-owner  before  he  proceeds  to 
work  any  mines  or  minerals  under  the  railway,  or  within  a 
prescribed  distance,  or,  if  there  is  no  prescribed  distance, 
within  forty  yards  from  the  centre  line  of  the  railway,  is 
required  to  give  notice  of  his  intention  to  work  those  min- 
erals, and  if  he  gives  that  notice  the  company  is  at  liberty 
to  give  a  counter-notice  specifying  '*  the  parts  of  the  mines 
under  the  railway  or  works,  or  within  the  distance  afore- 
said, which  they  shall  desire  to  be  left  unworked,  and  for 
which  they  shall  be  willing  to  make  compensation  ;''  and  if 
that  is  done  the  owner,  lessee,  or  occupier  is  not  to  "  work 
or  get  the  mines  or  minerals  comprised  in  such  notice,"  but 
compensation  is  to  be  made  for  them  as  is  before  stated. 

Tuat  clause  beyond  all  question  introduces  a  definition  of 
time,  but  it  does  so  for  the  purpose  simply  of  determining 
how  long  the  mine-owner's  right  of  working  shall  be  kept 
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in  abeyance  or  suspense.  And  it  is  important,  my  Lords, 
to  observe  that  the  manner  in  which  it  reckons  time  is  such 
as  is  apt  and  appropriate  for  that  purpose  and  not  apt  or 
appropriate  for  the  opposite  purpose  of  putting  the  com- 

Sany  under  the  obligation  oi  doing  something  within  a 
efinite  period.  If  a  notice  is  given,  and  time  is  to  be  reck- 
oned from  the  date  of  the  notice,  that  is  an  apt  and  reason- 
able mode  of  defining  the  period  within  which  something  is 
to  be  done  by  the  person  receiving  the  notice.  But  if  a 
notice  is  to  be  ^given  not  less  than  a  certain  time  be-  [830 
fore  something  is  to  be  done  by  the  person  giving  the  notice, 
that  is  plainly  apt  for  the  purpose  of  suspending  his  power 
to  do  that  act  until  the  notice  shall  have  been  given  for  that 
X)eriod ;  but  it  does  not  fix  a  terminus  a  quo  convenient  for 
the  reckoning  of  a  time  within  which  something  is  to  be 
done  by  the  person  receiving  the  notice.  That  mode,  there- 
fore, of  computing  time,  on  the  face  of  it  indicates  that  the 
object  which  the  Legislature  had  in  view  was  to  fix  the 
period  during  which  the  right  of  the  mine-owner  is  to  be  in 
suspense,  and  not  the  period  within  which  some  act  is  to  be 
done  bv  the  railway  company. 

If  it  nad  been  intended  to  fix  the  time  within  which  the 
railway  company  must  necessarily  give  notice  or  be  forever 
])recluded  from  doing  so,  the  natural  place  for  fixing  that 
time  would  have  been  in  that  part  of  the  71st  section  where 
the  right  to  give  the  counter-notice  is  conferred  upon  the 
railway  company.  It  would  naturally  have  run  thus : — "  It 
the  company  be  desirous  that  such  mines,  or  any  part  thereof, 
shall  be  left  unworked,  and  if  they  be  willing  to  make  com- 
pensation for  such  mines  or  minerals,  or  such  parts  thereof 
as  they  may  desire  to  jDe  left  unworked,  they  shall  within 
thirty  days  after  the  receipt  of  such  notice,  give  notice  to  the 
owner,  lessee,  or  occupier,  &c."  That  is  the  manner  in 
which  you  would  have  expected  to  find  such  an  enactment, 
if  it  was  the  intention  of  the  Legislature  to  put  them  under 
those  terms.  But  neither  in  the  71st  section,  nor  in  the 
introductory  part  of  the  72d  section,  to  which  I  shall 
presently  advert,  do  we  find  any  such  period  mentioned  as 
thirty  days  after  the  receipt  of  that  notice.  It  is  not  men- 
tioned in  any  portion  of  those  clauses,  nor  in  this,  which  is 
the  governing  clause,  as  to  the  right  of  the  railway  company 
to  ^ve  notice,  is  any  time  whatever  fixed  within  which  sucn 
notice  must  necessarily  be  given. 

But  it  is  said  by  the  appellants  that  you  must  infer  that 
the  notice  is  to  be  given,  if  at  all,  within  thirty  days,  which 
must  mean  thirty  days  from  the  receipt  of  the  notice, 


142  HOUSE  OF  LORDS  AKD  PRIVY  COUNCIL.  [Vol  V. 

1880  Dixon  v.  Caledonian  and  Glasgow,  Ac,  Ry.  Companies.        H.L.  (Sc.) 

although  no  sach  period  of  time  at  all  bad  been  mentioned 
in  the  71  st  section,  or  is  mentioned  in  the  72d.  They  say 
von  must  infer  that  this  counter-notice  of  the  company  must 
be  given  within  thirty  days  from  the  receipt  of  the  notice, 
831]  because  the72d  section  is  introduced  *by  these  words : 
'*  If  before  the  expiration  of  such  thirty  days  the  company 
do  not  give  notice  of  their  desire  to  have  such  mines  left  un- 
worked,  and  of  their  willingness  to  make  such  compensation 
as  aforesaid,  it  shall  be  lawful  for  such  owner,  lessee,  or  oc- 
cupier to  work  the  said  mines."  I  omit  the  rest  for  the 
present,  though  I  shall  have  some  observations  to  make 
upon  it  presently.  Those  words  are  perfectly  consistent, 
sensible,  and  efficacious  if  they  are  understood  to  have  only 
the  same  motive  and  purpose  with  the  corresponding  men- 
tion of  thirty  days  before  the  commencement  or  the  working, 
which  we  have  at  the  beginning  of  the  71st  section.  As 
those  words  in  the  71st  section  require  a  notice  which  is  to 
precede  the  working  by  thirty  days,  so  this  saj^s  that  when 
such  thirty  days  have  expired  and  no  new  notice,  no  coun- 
ter-notice, has  been  given,  then  the  suspense  or  abeyance  of 
working  is  to  come  to  an  end,  and  the  mine-owner  will  be 
entitled  to  act  upon  his  ordinary  right,  as  an  owner  of  mines, 
to  work  them.  My  Lords,  it  is  not  true,  as  was  suggested, 
that  this  clause  if  so  construed  is  inofficious ;  because  that 
which  it  says  it  shall  be  lawful  for  the  owner  after  the  thirty 
days  to  do,  is  to  work  the  mines  ^Mn  such  manner  as  he 
shall  think  fit  for  the  purpose  of  getting  the  minerals  con- 
tained therein."  The  words  which  follow  show  that  he  may 
work  the  mines  without  any  regard  to  the  support  of  the 
railway  and  the  railway  works  by  the  subjacent  strata.  It 
therefore  is  a  clause  which  has  the  lyost  important  office  of 
taking  away  that  right  to  support,  which,  if  there  had  been 
nothing  said  in  that  section,  would  have  remained.  So  con- 
strued, effect  is  given  to  every  word  in  the  clause ;  more 
effect  I  should  say  to  the  words,  ''such  thirty  days,"  which 
still  mean  thirty  days  before  the  commencement  of  the 
working,  than  would  be  given  by  any  other  construction ; 
and  no  kind  of  necessity  arises  by  implication  or  otherwise 
for  limilSng,  in  a  manner  in  which  clause  71  has  not  limited 
it,  the  time  within  which  the  company's  counter-notice  shall 
be  given. 

I  omitted  to  mention  the  words  which  are  interjected  after 
"to  work  the  said  mines,"  namely,  ''or  such  parts  thereof 
for  which  the  company  shall  not  have  agreed  to  pay  com- 
pensation, up  to  the  limits  of  the  mines  or  minerals  for 
which  they  shall  have  agreed  to  make  compensation."    If 
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we  had  foand  the  words  '*  to  work  *the  said  mines"  [832 
without  the  addition  of  those  later  words,  it  might  possibly 
have  been  argued  that  their  meaning  was  that  it  shall  be 
lawf  al,  not  merely  to  begin  working,  but  to  go  on  working, 
and  to  work  out  the  whole  of  the  mines,  though  that  would 
have  been  hardly  possible,  considering  the  power  to  give 

girtial  as  well  as  complete  notice  previously  provided  for. 
ut  then  the  power  *'to  work  the  said  mines"  is  qualified 
•by  the  addition  of  the  words  ''or  such  parts  thereof  for 
which  the  company  shall  not  have  agreed  to  pay  compensa- 
tion." It  is  manifest  that,  whichever  way  the  clauses  are 
construed  as  to  this  limit  of  thirty  days,  those  words  are 
sensible.  If  the  company  have  only  thirty  days  to  give 
their  notice  in,  of  course  their  agreement  to  pay  compensa- 
tion for  any  particular  parts  must  have  been  witbm  the 
thirty  days ;  but  if  the  company  are  not  limited  (as  by  the 
71st  section  they  are  not  limited)  to  the  thirty  days,  then 
those  words  would  still  be  perfectly  sensible;  because  if 
they  have  exercised  the  power  of  giving  the  notice  under  the 
71st  section  at  any  time  whatever  as  to  mines  not  at  that 
time  already  worked  by  the  mine-owner,  then  they  will  have 
agreed  to  pay  compensation,  and  the  words  "  or  such  parts 
thereof"  will  be  appropriate  ;— that  is  to  say,  the  mine- 
owner  will  continue  to  have  the  right  to  work  any  mines  as 
to  which  for  the  time  being  no  notice  has  been  given  by  the 
company,  but  will  not  have  a  right  to  work  mines  as  to 
whidi  the  company  shall,  according  to  the  true  construc- 
tion of  the  act,  have  before  that  period  agreed-  to  pay  com- 
pensation. Tlie  practical  result  of  the  whole  is  this,  that 
after  the  thirty  days  have  elapsed,  the  mine-owner  may  be- 
gin to  work,  and  may  go  on  working,  and  may  get  all  the 
minerals  that  he  can  until  he  is  stopped  and  intercepted  by 
a  notice  as  to  some  part  of  the  mine. 

Before  I  conclude  I  may  take  notice  of  the  extreme  rea- 
sonableness of  provisions  of  that  sort  when  we  regard  the 
nature  of  the  case,  and  the  kind  of  questions  which  are  lia- 
ble to  arise  in  such  a  case.  It  is  agreed  on  all  hands  that 
the  Legislature  did  not  think  it  desirable  that  a  railway 
company  should  be  forced  to  purchase  a  mine,  or  a  mine- 
owner  to  part  with  a  mine,  when  the  acquisition  of  it  by  the 
railway  company  was  not  necessary  for  the  support  and  the 
safety  of  the  line.  It  does  not  appear  that  the  railway  com- 
pany, *even  when  they  have  paid  compensation,  [833 
would  have  any  power  of  working  such  mines ;  on  the  con- 
trary, I  should  rather  infer  the  reverse.  In  that  state  of 
things  it  cannot  be  supposed  to  have  been  likely  that  the 


144  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

1880  Dixon  v.  Caledonian  and  Glasgow,  Ac,  Ry.  Companies.        H.L.  (Sc.) 

Legislature  should  have  wished  to  compel  the  company  to 
msike  a  premature  decision  when  the  means  of  forming  a 
correct  judgment  as  to  what  would  be  necessary  for  the  sup- 

Eort  of  the  line  might  not  be  available  to  them.  It  can 
ardly  be  conceived  that  thirty  days  would  necessarily  be 
suflScient  for  the  purpose,  even  wita  the  right  of  inspection 
that  was  given.  The  circumstances  of  this  very  case  furnish 
an  illustration,  because  here  the  notice  was  ^iven  pending  a 
litigation  between  the  company  and  the  mine-owner  as  to 
the  extent  of  the  rights  of  mining,  and  the  manner  in  which 
those  rights  might  lawfully  be  exercised  in  the  absence  of 
any  notice  by  the  company  or  by  the  mine-owner.  That 
litigation  was  actually  going  on,  and  as  far  as  it  had  pro- 
ceeded what  had  been  done  was  in  favor  of  the  company's 
contention,  although  ultimately,  long  after  this  notice  was 
given,  and  long  after  the  thirty  days  had  elapsed,  a  differ- 
ent decision  was  arrived  at,  and  it  was  determined  that  the 
mine-owner,  if  not  stopped  by  some  notice  from  the  com- 
pany, might  proceed  by  open  working  in  a  msLunev prima 
facie  destructive  of  the  surface  on  wnich  the  lines  of  rail- 
way would  be  laid.  That  question  was  surely  one  which  it 
was  reasonable  to  take  into  a  court  of  justice  at  the  time, 
whether  it  was  rightly  determined  in  the  result  or  not ;  and 
to  say  that  pending  a  question  of  that  kind,  and  a  litigation 
in  which,  for  the  time  being,  no  decision  adverse  to  the  com- 
pany had  been  made,  but  rather  the  reverse,  the  company 
were  bound  to  enter  into  a  contract,  within  thirty  days  or 
never,  to  make  compensation  for  the  whole  of  those  miner- 
als up  to  the  very  surface  of  the  rails  themselves,  would 
surely,  when  we  look  at  the  circumstances  of  the  particular 
case,  not  be  either  convenient  or  reasonable. 

And  those  circumstances  were  of  a  kind  which  might  arise 
in  various  forms  as  between  mine-owners,  generally,  and  rail- 
wav  companies.  There  might  even  be  questions  as  to  the 
right  and  title  of  a  mine-owner  to  give  any  notice  at  all.  There 
might  be  questions  of  many  kinds  affecting  the  mines,  affect- 
ing the  company,  affecting  the  mine-owner,  questions  upon 
834]  collateral  agreements,  such  as  that  *which  in  this  case 
is  said  to  have  existed ;  and  the  contention  upon  the  part  of 
the  appellants  is  that,  although  those  various  questions  might, 
from  the  nature  of  the  case,  exist  at  the  time  when  a  notice 
of  this  sort  was  given,  yet  still  there  was  a  hard  and  fast 
line  laid  down  by  the  Legislature  which  would  place  the 
railway  company  and  the  public  forever  at  the  mercy  of  the 
mine-owner,  unless,  without  waiting  for  the  decision  of  any 
euch  questions,  the  company  bound  themselves  to  purchase 
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and  make  compensation  for  the  minerals  which  it  might  be 
necessary  to  leave  anworked.  My  Lords,  I  do  not  think  that 
it  would  have  been  a  very  convenient  or  very  reasonable 
thing  if  such  had  been  the  law.  If  the  language  of  the  act 
bad  been  clear  that  way,  we  conld  have  done  nothing  but 
give  effect  to  it.  Bnt  those  considerations  do  certainly  ap- 
pear to  show  that  the  opposite  construction,  which  the  court 
below  has  adopted,  and  which  I  believe  your  Lordships  will 
be  prepared  to  affirm,  is  rational  and  convenient. 

I  say  nothing  about  the  notice,  because  it  does  not  seem 
that  the  question  of  the  sufficiency  of  the  notice  in  point  of 
form  was  made  the  subiect  of  controversy  in  the  court  be- 
low. If  it  had  been  made  the  subject  of  controversy,  I  own 
for  myself  I  entertain  serious  doubt  whether  the  notice  itself 
was  one  which  ought  to  have  been  held  good.  Under  those 
circumstances  1  move  your  Lordships  to  dismiss  the  appeal 
with  costs. 

Lord  Blackburn:  The  question,  I  think,  turns  en- 
tirely upon  the  construction  of  three  sections,  the  70th,  71st, 
and  the  72d  of  the  Railways  Clauses  Consolidation  (Soot- 
land)  Act.  The  70th  section  says,  in  plain  and  intelligible 
terms,  that  ^'  the  company  shall  not  be  entitled  to  any  mines 
unless  the  same  shall  nave  been  expresslv  purchased."  The 
effect  of  that,  if  it  had  stood  alone,  would  no  doubt,  by  im- 
plication, although  it  is  not  expressly  said,  have  been  that 
the  mine-owner  would  have  been  entitled  to  work  his  mines 
just  as  if  anybody  else  owned  the  surface  instead  of  the  rail- 
way company,  and  would  have  been  under  the  same  obliga- 
tions, neither  more  nor  less,  to  support  the  surface.  But 
the  Legislature  obviously  thought  that,  although  the  com- 
pany were  not  to  be  required  to  ^purchase  them  in  [835 
the  first  instance  (and  that  was,  no  doubt,  a  boon  to  the 
company),  the  interests  of  the  public  were  concerned  in  the 
safety  of  the  railway,  because  life  and  limb  and  property 
would  suffer  if  the  railway  were  to  fall  down  or  sink  sud- 
denly; and,  therefore,  they  went  on  to  provide  that  if  the 
owner  wished  to  work  the  mines  within  forty  yards  of  the 
railway,  he  ^^  shall  give  to  the  company  notice  in  writing  of 
his  intention  so  to  do  thirty  days  before  the  commencement 
of  working."  That  does  not  in  terms  say,  but  it  evidently 
means,  that  he  shall  not  begin  to  work  them  until  those 
thirty  days  have  expired  after  the  notice. 

Then  comes  this  clause :  ^^  Upon  the  receipt  of  such  notice 
it  shall  be  lawful  for  the  company  to  cause  such  mines  to 
be  inspected  by  any  person  appointed  by  them  for  the  pur- 
pose, and  if  it  appear  to  the  company  that  the  working  of 
34  Eno.  Bep.  10 
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ness  of  supply  stores.  The  chief  proprietor,  one  William 
Mackness,  was  the  holder  of  664  shares,  the  holdings  of 
shares  by  some  other  persons  being  only  of  a  nominal 
amount.  Among  these  small  shareholders  was  Mr.  Henry 
Edward  Longmore.  He  was  himself  a  duly  registered 
pharmaceutical  chemist,  but  he  appeared  also  to  be  a  sala- 
ried servant  of  the  association,  and  nis  especial  business  was 
that  of  superintending  the  sale  of  chemicals,  which  were 
among  the  articles  sold  at  the  stores. 

Certain  articles,  consisting  of  j)oi8on8,  had  been  bought  at 
the  stores,  and  in  respect  of  the  sale  of  them  an  action  was 
brought  against  the  association  for  having  infringed  the 
provisions  of  the  31  &  32  Vict.  c.  121  (*).  The  action  was 
brought  in  the  Bloomsbury  County  Court,  where  the  ques- 
tion discussed  was  whether  the  association,  being  a  corpora- 
tion, could  be  made  liable  under  the  prohibitory  clause  of 
the  statute,  in  which  the  word  "person"  alone  was  used. 
Mr.  George  Lake  Kussell,  the  learned  judge  of  the  county 
court,  had  decided  that  the  corporation,  as  such,  was  not 
liable,  and  that  the  sale  having  been,  in  fact,  conducted  by 
859]  Mr.  *Longmore,  who  was  a  duly  registered  pharma- 
ceutical chemist,  the  action  was  not  maintainable.  On  appeal 
the  Queen's  Bench  Division  overruled  this  decision  and  or- 
dered judgment  to  be  entered  for  the  plaintilBfs.  The  ap- 
peal court  had  reversed  the  decision  of  the  Queen's  Bench 
Division.     This  appeal  was  then  brought. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Lumley  Smithy  Q.C.,  for 
the  appellants:  The  fact  that  the  poisons  were  actually 
sold  by  a  duly  qualiHed  person  did  not  aSect  the  case.  The 
offence  was  that  of  keeping  an  open  shop  for  the  sale  of 
poisons,  and  that  offence,  being  the  one  described  in  the 
very  words  of  the  statute,  had  been  committed  by  this  cor- 
poration. The  Legislature  had  desired  to  secure  the  best 
possible  protection  for  the  public,  and  had  therefore  used 

0)  31   &  82  Vict   0.    121,  8.  1:  "It  who  shall  take,  nse,  or  exhibit  the  name  or 

shall  be  unlawful  for  any  person  to  sell,  title  of  chemist  and  druggist  or  chemist 

or  keep  open  .shop  for  retailing  or  dis-  or  druggist,  not  being  a  duly  registered 

p{.' rising  or  compounding  poisons,  or  to  pharmaceutical  chemist,  or  chemist  and 

jts^uuiG    or  use   the    tide    chemist   and  druggist,  or  who  shall  take,  use,  or  ex- 

ilru^t^ist,  or  chemist  or  druggist  or  phar-  hibit  the  name  or  title  pharmaceutical 

mafiftt  or  <lispensing  chemist  or  druggist,  chemist,   pharmaceutist,  or    pharmacist, 

\%\  (luy  part  of  Great  Britain,  unless  such  not  being  a  pharmaceutical  chemist.  Ac, 

iiorson  ^hnll  be  a  pharmaceutical  chem-  shall  for  every  such  offence  be  liable  to 

mt,  or  ck  chemist  and  druggist  within  the  pay  a  penalty  or  sum  of  £5."     And  the 

tiKwnui^  of  this  act,  or  be  registered  un-  mode  of  suing  for  it  was  provided. 

d(?r  Llna  act,"  Ac.  Sect.   17:  "For  the  purposes  of  this 

Blh^L  1 5  :  "  Any  person  who  shall  sell,  section,  the  person  on  whose  behalf  any 

or  ki<i?p  nri  open  shop  for  the  retailing,  sale  is  made  by  any  apprentice  or  ser-. 

dlsptfUtiini;,  or  compounding  poisons,  or  vant,  shall  be  deemed  to  be  the  seller." 
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expressions  which  prevented  the  exposure  for  sale  of  these 
medical  poisons,  except  by  properly  qualified  person^.  The 
corporation  kept  the  open  shop  and  sold  the  poisons,  and 
received  the  profits  oi  the  sale,  and  the  corporation  was 
therefore  liable  to  the  penalty  for  that  breach  of  the  law, 
for  it  was  not  pretended  that  a  share  of  the  profits  was  really 
taken  by  Mr.  Longmore,  who  was  in  truth  only  a  salaried 
assistant  at  the  stores. 

That  a  corporation  conld  be  liable  in  such  a  case  as  this 
was  shown  by  many  authorities.  It  did  not  matter  that  the 
word  "corporation"  was  not  used  in  the  statute,  the  word 
"person"  was  suflBcient.  It  was  a  settled  rule  of  law  that 
the  word  "person"  would  include  a  corporation,  Coke's 
Institutes  ('),  and  that  rule  had  been  applied  in  many  cases. 
It  had,  indeed,  been  questioned  in  argument  by  Mr.  Kin- 
dersley  in  The  Corporation  of  Newcastle  v.  The  Attorney- 
General  C).  But  that  doubt  was  eifectually  disposed  of 
both  by  Lord  Chancellor  Lyndhurst  and  Lord  Cottenham 
in  the  same  casef).  In  many  cases  since  then,  the  word 
"person"  had  been  treated  as  including  a  corporation: 
Tne  Mayor  of  Hereford  v.  Morton  (*).  The  Apothecaries 
Act  (65  Geo.  3,  c.  194,)  assumed  (s.  30)  that  actions  and  suits 
under  that  act  might  be  brought  against  "bodies  politic, 
corporate,  or  collegiate,"  and  it  required  such  suits  or  ac- 
tions to  be  brougnt  within  six  calendar  *months.  [860 
The  principle  had  been  applied  in  cases  of  civil  contracts  as 
well  as  those  of  a  different  sort.  Thus  in  Altman  v.  The 
Boyal  Aquarian  Society  (')  a  society,  was  held  liable  to  an 
injunction  for  its  manager  permitting  a  breach  of  an  agree- 
ment. In  The  Queen  v.  The  Great  North  of  England  Bail- 
way  Company  {*)  it  was  expressly  decided  that  a  corpora- 
tion aggregate  may  be  indicted  for  a  misfeasance.  The 
Legislature  itself  had  recognized  that  principle  of  construc- 
tion, for  in  the  7  &  8  Geo.  4,  c.  28,  the  14th  sect,  enacted 
that  "wherever  this  or  any  other  statute  relating  to  any 
oflfence,  whether  punishable  by  indictment  or  upon  sum- 
mary conviction,"  in  describing  the  offence  shall  use  the 
singular  number,  the  words  used  should  be  understood  to 
include.  "  bodies  corporate  as  well  as  individuals."  There 
the  words  "unless  there  is  something  repugnant  to  such  a 
construction,"  were  added.  Those  words,  which  seemed  to  es- 
tablish an  exception,  really  made  the  case  here  the  stronger, 
for  throughout  this  act  there  was  nothing  repugnant  to  the 

0)  2  Inst.,  722.  (4)  15  L.  T.  (N.S.),  187. 

(«)  12  CI.  A  F.,  402,  at  p.  411.  (*)  8  Ch.  D.,  228 ;  18  Eng.  R,  499. 

(«)  12  01.  A  F.,  at  419.  (•)  9  d  B.,  315. 
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construction  now  contended  for,  while  the  17th  section  used 
words  sfi  general  as  to  show  that  ^'person"  must  include 
both  natural  persons  and  persons  in  law.  Private  part- 
nerships woula  undoubtedly  be  within  the  mischief  of  the 
statute,  and  this  association  was  really  a  private  partnership, 
consisting  only  of  a  very  small  number  of  persons,  although, 
from  being  registered  under  the  Companies  Acts  of  1862  and 
1867,  it  assumed  the  technical  form  of  a  corporation.  In 
Boyd  V.  The  Croydon  Railway  Company  {^)  there  was  a 
provison  that  no  action  was  to  be  brought  against  an^  ;)er- 
son  for  anything  done  in  pursuance  of  the  Croydon  Railway 
Act  without  a  certain  notice  being  given^  and  it  was  held 
that  the  word  **i)erson"  included  the  company,  which  was 
therefore  entitled  to  the  required  notice.  So  in  Coriis  v. 
The  Kent  Waterworks  Company  (^)^  where  rates  were  au- 
thorized to  be  made  on  all  and  every  persons  or  person  who 
owned  or  occupied  land  in  the  parish,  a  corporation  was 
held  liable  to  be  rated,  and,  under  a  section  which  required 
a  personal  demand  of  the  rate,  a  demand  made  at  a  meeting 
of  the  corporate  body  was  held  sufficient. 

The  object  of  this  act,  which  was  to  secure  the  public 
against  incompetent  persons  selling  poisonous  drugs,  would 
861]  be  defeated  if  *corporations,  as  such,  which  must  be 
incompetent  to  perform  such  matters,  were  held  not  to  be 
within  the  meaning  of  the  statute. 

Mr.  WiUs^  Q.C.,  and  Mr.  FinZay^  for  the  respondents: 
The  whole  framework  of  this  act  and  all  its  provisions 
show  that  ** person"  here  meant  individual,  and  could  not 
be  applied  to  a  corporation.  There  was  no  doubt  that  there 
were  instances  in  wnich  the  word  "  person  "  used  in  a  statute 
would  mean  corporation,  but  there  the  nature  of  the  matter 
dealt  with  by  the  statute,  and  its  obvious  purpose,  would 
show  that  that  was  the  intention  of  the  Legislature.  Here 
both  reasons  were  opposed  to  such  a  construction.  The 
work  to  be  done  could  not  be  done  bv  a  corporation — the 
examinations  to  qualify  for  the  work  could  not  be  gone 
through  by  a  corporation,  and  the  certificate  of  fitness  and 
the  registration  could  not  be  granted  to,  or  made  for,  a  cor- 
poratioD.  Every  provision  in  the  statute,  as  had  been 
pointed  out  in  the  court  below,  applied  to  individuals. 
Selling  the  drugs,  and  not  keeping  a  shop  for  their  sale,  con- 
stituted the  oflfence,  and  here  the  individual  who  sold  the 
drugs  was  a  qualified  person.  Harrison* s  Case  (*)  and  Ray- 
nard  v,  Chace  (*),  were  referred  to  and  commented  on. 

(")  i  Binfif.  N.  C,  669.  (»)  Leach's  C.  C,  166. 

(*)  lU.  A  C,  814,  {*)  1  Burr.,  2. 
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Mr.  Benjamin  replied. 

The  Lord  Chancellor  (Lord  Selborne) :  My  Lords,  I 
cannot  say  that  this  case  appears  to  me  to  be  free  from  dif- 
ficulty, especially  as  we  have  two  courts  of  high  authority 
differing  from  each  other,  the  Lord  Chief  Justice  and  Mr. 
Justice  Mellor  having  taken  the  view  of  the  statute  for  which 
the  appellants  contend,  and  the  Court  of  Appeal  having 
taken  tne  opposite  view. 

The  question  really  comes  to  be  one  upon  the  construc- 
tion of  the  particular  words  of  the  1st  and  16th  sections  of 
the  statute,  having  regard  to  the  general  principles  on  which 
an  ambiguous  word,  such  as  "  person,''  ought  to  be  con- 
strued. There  can  be  no  question  that  the  word  "  person  " 
may,  and  I  should  be  disposed  myself  to  sav  prima  facte 
does,  in  a  public  statute,  include  a  person  in  law :  that  is,  a 
corporation,  as  well  as  a  natursil  person.  *But  [862 
although  that  is  a  sense  which  the  word  will  bear  in  law, 
and  which,  as  I  said,  perhaps  ought  to  be  attributed  to  it  in 
the  construction  of  a  statute  unless  there  should  be  any  rea- 
son for  a  contrary  construction,  it  is  never  to  be  forgotten, 
that  in  its  popular  sense  and  ordinary  use  it  does  not  ex- 
tend so  far.  Statutes,  like  other  documents,  are  constantly 
conceived  according  to  the  popular  use  of  language  ;  and  it 
is  certain,  that  this  word  is  often  used  in  statutes  in  a  sense 
in  which  it  cannot  be  intended  to  extend  to  a  corporation. 
That  accounts  for  the  frequent  occurrence  in  some  statutes, 
in  interpretation  clauses,  of  an  express  declaration  that  it 
shall  extend  to  a  body  politic  or  corporate ;  and  in  others, 
of  which  an  example  was  cited  during  this  argument  by  Mr. 
Benjamin,  I  mean  the  act  as  to  apothecaries,  there  will  be 
found  clauses  which  say  that  the  remedies  of  persons  who 
may  complain  of  acts  done  under  color  of  the  authority  of 
the  particular  act,  or  in  pursuance  of  it,  must  be  prosecuted 
within  certain  limits  of  time,  against  all  ^^  persons  and  bodies 
politic  and  corporate ;"  language  which  appears  to  treat  the 
word  "persons"  as  not  in  itself  includinjj  corporations. 

I  think  the  principle  laid  down  by  the  junior  counsel  for 
the  respondents  was  substantially  right ;  that  if  a  statute 
provides  that  no  person  shall  do  a  particular  act  except  on 
a  particular  condition,  it  i^^  prima  facie^  natural  and  rea- 
sonable (unless  there  be  something  in  the  context,  or  in  the 
manifest  object  of  the  statute,  or  in  the  nature  of  the  subject- 
matter,  to  exclude  that  construction)  to  understand  tlje 
Legislature  as  intending  such  persons,  as,  by  the  use  of 
proper  means,  mav  be  able  to  fullil  the  condition  ;  and  not 
those  who,  though  called  "persons"  in  law,  have  no  ca- 
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pacity  to  do  so  at  any  time,  by  any  means,  or  under  any  cir- 
cumstances, whatsoever. 

If  that  be  a  sound  observation,  it  goes  far  to  decide  this 
case  when  we  look  to  the  language  of  the  1st  and  15th  sec- 
tions. The  1st  section  (merely  transposing  the  place  in 
which  certain  words  are  used)  is  this; — "From  and  after  the 
31st  day  of  December,  1868,  it  shall  be  unlawful  for  any 
person  (unless  such  person  shall  be  a  pharmaceutical  chem- 
ist, or  a  chemist  and  druggist  within  the  meaning  of  this  act, 
and  be  registered  under  this  act)  to  do  certain  things." 
Prima  facie^  that  contemplates  individual  perspns,  such  as 
863]  ^may  or  may  not  be  pharmaceutical  cnemists  or  chem- 
ists and  druggists  within  the  meaning  of  the  act,  and  be 
registered  under  the  act.  •  What  kind  of  persons  can  be 
such  pharmaceutical  chemists  or  chemists  and  druggists,  and 
be  so  registered?    Can  a  corporation,  or  can  it  not? 

I  think  it  is  clear  from  the  sequel  of  the  act  that  a  corpo- 
ration cannot.  A  corporation  certainly  cannot,  under  the 
provisions  of  the  Pharmacy  Act,  be  a  pharmaceutical  chem- 
ist. Nor  can  it  be  a  chemist  and*  druggist  "within  the 
meaning  of  this  act,"  and  be  registered  under  this  act.  The 
3d  clause  says  that  "chemists  and  druggists  within  the, 
meaning  of  this  act  shall  consist"  (amongst  others)  "of  all 
persons  who  at  any  time  before  the  passing  of  this  act  have 
carried  on  in  Great  Britain  the  business  of  a  chemist  and 
druggist,  in  the  keeping  of  open  shop  for  the  compounding 
of  the  prescriptions  of  duly  qualified  medical  practitioners." 
That  indeed  might  have  applied  to  a  corporation,  if  a  corpo- 
ration could  be  registered.  But,  with  regard  to  that  class  of 
persons,  who  had  previously  carried  on  such  a  business,  the 
oth  section  requires  them  to  be  registered ;  and,  in  order  to 
be  registered,  requires  a  claim  to  be  made  by  notice  in  writ- 
ing signed  by  the  person,  which  notice  is  to  be  in  the  form 
set  forth  in  the  schedule.  I  do  not  see  myself  how  it  is  pos- 
sible to  suppose  that  the  Legislature  contemplated  that  any 
one  but  a  person  who  could  sign  the  claim  in  the  manner 
prescribed,  was  to  be  registered  under  those  clauses.  And, 
m  addition,  I  find  this  in  the  18th  section  :  "Every  person 
who  at  the  time  of  the  passing  of  this  act  is  or  has  been  in 
business  on  his  own  account  as  a  chemist  and  druggist  as 
aforesaid,  and  who  shall  be  registered  as  a  chemist  and 
druggist,  shall  be  eligible  to  be  elected,  and  continue  a  mem- 
ber of  the  Pharmaceutical  Society  according  to  the  by-laws 
thereof."  That  appears  to  me  plainly  to  show  that  the 
Legislature  required  and  provided  for  the  registration  of 
persons  who  before  the  act  carried  on  the  business  of  chem- 


Vol.  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  159 

H.L.  (E.)     PhArmaceutical  Society  v.  LoDdon,  Ac,  Supply  Association.  1880 

ists  and  druggists,  in  a  sense  applicable  only  to  those  who 
could  become  members  of  the  rharmaceutical  Society ;  in 
other  words,  only  to  individual  persons.  With  regard  to 
those  who  might  afterwards  carry  on  the  business  of  chem- 
ists and  druggists,  the  act  requires  them  to  undergo  certain 
examinations,  which  are  necessarily  ^inapplicable  to  [864 
a  corporation.  The  conclusion,  therefore,  which  I  come  to 
is,  that  these  words  '*  unless,"  and  so  on,  are  inapplicable 
to  corporations.  This  being  not  a  general  prohibition  of  the 
trade  or  business,  but  merely  an  enactment  that  it  shall  be 
unlawful  for  any  person,  unless  he  complies  with  certain 
conditions,  to  carry  on  these  otherwise  lawful  trades  or  busi- 
nesses (not  only  keeping  a  shop  for  retailing  poisons  or  sell- 
ing poisons,  but  also  *'to  assume  the  title  of  chemist  and 
druggist,  or  chemist  or  druggist"), — I  cannot  but  think  it 
the  sounder  construction  of  the  word  *' person"  to  hold, 
that  only  such  persons  are  contemplated  as  might,  by  the  . 
use  of  the  proper  means,  comply  with  the  condition,  and  so 
be  enabled  to  carry  on  the  trade. 

Exactly  the  same  observations  occur  upon  the  15th  sec- 
tion. There,  again,  transposing  only  some  words,  we  find 
this  description  of  the  class  of  offenders  on  whom  the  penal- 
ties in  question  are  imposed.  "  From  and  after  the  31st  day 
of  December,  1868,  any  person  (not  being  a  duly  registered 
pharmaceutical  chemist,  or  chemist  and  druggist)  who  shall 
sell  or  keep  an  open  shop  for  the  retailing,  &c.,  poisons,  or 
who  shall  take,  Ac,  the  name  or  title  of  chemist  and  drug- 
gist, or  chemist  or  druggist ;"  or  (again)  **  who  (not  being  a 
pharmaceutical  chemist)  shall  take,  use,  or  exhibit  the 
name  or  title  pharmaceutical  chemist,  pharmaceutist,  or 
pharmacist,"  snail  be  subject  to  certain  penalties.  The 
words  follow  shortly  afterwards;  *'or  who  shall  com- 
pound," &c. ;  having  reference  to  the  particular  act  of  com- 
pounding on  each  occasion  on  which  medicines  may  be 
made  up ;  fortifying  what  I  may  describe  as  the  individual, 
I  was  going  to  say  "i)ersonal"  construction.  The  very 
suggestion  of  that  word  exemplifies  the  difficulty  of  apply- 
ing the  word  "person,"  in  a  colloquial  and  popular  sense,  to 
any  but  individuals. 

My  Lords,  if  you  look  through  the  act  it  will  be  found, 
that  there  is  only  one  place  where  it  seems  to  be  necessary 
to  put  upon  the  word  "person"  a  wider  sense ;  and  that  oc- 
curs in  a  clause  which  is  in  several  respects  contrasted  with 
the  rest  of  the  provisions  of  the  act,  I  mean  the  17th  section. 
It  begins  with  a  general  prohibition  in  unequivocal  terms; 
not  "it  shall  be  unlawful  for  any  person,"  &c.,  or  "for  any 
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person  not  coming  within  a  certain  definition ;"  but'*  it 
o65]  shall  be  anlawfnl  to  sell," — unlawful  *generally,  ab- 
solutely, and  unequivocally, — "to  sell  any  poison  either  by 
wholesale  or  by  retail,"  as  to  which  certain  precautions  are 
not  observed.  That  form  of  prohibition  is  repeated  twice. 
First,  as  to  all  poisons  whatsoever,  and  then,  four  lines 
afterwards,  as  to  certain  particular  kinds  of  poison, — "it 
shall  be  unlawful  to  sell"  to  any  person  unknown  to  the  sel- 
ler, &c.  That  is  a  universal  prohibition,  not  qualified  by  any 
exception  as  to  any  description  of  person ;  though,  no  doubt, 
the  thing  is  only  made  unlawful,  if  done  otherwise  than  in  a 
certain  manner  and  without  the  observance  of  certain  condi- 
tions. The  penalty,  also,  imposed  by  that  section,  is  not  (like 
that  under  the  16th  section)  a  civil  debt,  to  be  recovered  bv  a 
civil  form  of  proceeding  or  action,  though  incurred  by  what 
is  called  an  "oifence";  but  it  is  a  penalty  to  be  recovered 
"upon  a  summary  conviction  before  two  justices  of  the 
peace."  The  words  are  added ;  "and,  for  the  purposes  of 
this  section,  the  person  on  whose  behalf  any  sale  is  made  by 
any  apprentice  or  servant  shall  be  deemed  to  be  the  seller." 
The  thing  being  made  universally  unlawful,  "person  "  must, 
I  think,  there  include  a  corporation,  if  the  sale  is  made  by 
any  apprentice  or  servant  on  behalf  of  a  corporation.  My 
Lords,  it  appears  to  me  that  the  difference  in  the  substance, 
as  well  as  the  phraseology,  of  that  section  from  the  rest,  is 
such  as  to  make  it  no  rule  for  the  construction  of  the  word 
"person"  in  other  sections  of  the  act. 

I  have  now  to  consider  the  main  argument  of  the  appel- 
lants ;  namely,  that  the  act  will  fail  to  accomplish  its  par- 
pose,  unless  a  corporation  as  well  as  an  individual  can  be 
included  in  these  sections.  It  seems  to  me,  my  Lords,  that 
this  argument  cannot  be  successfully  maintained.  The  act 
of  selling,  the  act  of  compounding,  and  every  other  definite 
and  particular  act  mentioned  in  the  Ist  section,  and  in  the 
sections  by  which  penalties  are  imposed,  are  struck  at, 
whether  the  person  who  does  them  is  a  principal  to  whom 
the  business  belongs,  or  any  one  whom  he  employs  to  carry 
on  the  business.  The  words,  "keep  open  shop,"  may,  per- 
haps, not  be  so ;  upon  those  words  I  will  make  an  observa- 
tion presently.  But  that  the  word  "sell"  is,  and  that  the 
word  "compound"  also  is,  seems  to  me  clear  from  that  very 
clause,  in  the  17th  section  which  I  just  now  read  ;  that  "for 
the  purposes  of  this  section,  the  person  on  whose  behalf 
866]  any  sale  is  made  by  anv  apprentice  or  servant  *shall 
be  deemed  to  be  the  seller."  That,  if  it  does  not  necessarily 
mean,  beyond  all  doubt  naturally  implies,  that  this  is  a  spe- 
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cial  construction  for  the  purpose  of  that  particular  section, 
and  that  it  is  not  to  be  extended  to  sales  generally,  when 
mentioned  in  other  sections  of  the  act. 

I  will  add,  that  regard  to  the  mischief,  which  beyond  all 
controversy  the  act  was  intended  to  prevent,  leads  necessa- 
rily to  the  same  conclusion;  namely,  that  he  who  sells^ 
whether  he  be  master  or  servant,  whether  he  be  the  principal 
or  a  person  to  whom  the  conduct  and  management  of  sales 
is  delegated,  is  struck  at  by  the  16th  section  ;  because,  other- 
wise, a  very  wide  door  would  be  opened  to  the  evils  which 
the  act  was  intended  to  guard  against.  If  it  were  otherwise, 
nothing  more  would  be  necessary,  according  to  the  appel- 
lants' own  argument,  than  that  the  business  should  belong 
to  a  person  who  does  not  himself  carry  it  on,  but  who  is 
qn^ified  under  the  act;  and  he  might  be  at  liberty  to 
employ  in  the  management  of  his  business  persons  not 
qualified,  by  whom  the  actual  sales  would  be  conducted ; 
and  then  the  public  would  be  exposed  to  all  the  dangers 
which  the  act  was  passed  to  prevent.  The  statue,  therefore, 
in  order  to  be  effectual,  must  strike  at  the  particular  acts  of 
those  who  actually  conduct  the  sales,  who  actually  compound 
the  medicines ;  and  it  does  strike  at  those  acts.  No  doubt 
the  words  *'keep  open  shop"  may  extend  to  something 
mora,  and  comprehend  a  person  who  keeps  an  open  shop 
for  the  sale  of  poison,  &a,  although  he  may  not  with  his 
own  hands  do  the  business  of  selling  or  compounding  medi- 
cines ;  one  who  is  only  the  master  or  the  proprietor  of  the 
business,  if  he  be  indeed  a  "  person"  within  the  proper  con- 
structioil  of  the  words  of  the  act.  But  to  say  tnat  the 
constmction  of  the  word  ^^ person"  must  be  enlarged  in 
order  to  prevent  a  corporation  from  "keeping  open  shop  for 
retailing  iK>ison8,"  to  say  that  this  is  necessary  for  the 
objects  of  the  act,  appears  to  me  to  be  really  begging  the 
question.  ''Keeping  shop"  is  prohibited,  not  as  a  thing 
apart  from,  but  as  a  thing  involving  the  particular  acts  of 
sale  and  compounding,  &c.,  within  the  shop.  If  a  corpora- 
tion, though  it  may  keep  open  shop,  cannot  itself  do  these 
particular  acts  otherwise  than  by  the  agency  of  persons  who 
come  within  the  act;  if  the  particular  mischief  which  the 
public  would  suffer  from  the  sale  of  things  which  ought 
*not  to  be  sold,  and  in  a  manner  in  which  they  ought  [SoJ 
not  to  be  sold,  is  sufficiently  guarded  against  by  the  prohi- 
bition of  such  sales,  and  by  the  conditions  to  which  they 
are  made  subject,  the  act  seems  to  be  strong  enough  for  its 
purpose  whether  a  corporation,  in  whose  name  and  for 
whose  profit  the  shop  is  kept  open,  is  included  or  not. 
34  Eng.  Rep.  11 
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My  Lords,  I  said  at  the  begioning  that  I  did  not  regard 
this  matter  as  free  from  diflScnlty,  bat  in  such  a  question  of 
constr action,  it  does  seem  to  me  to  be  best  to  remember  the 
principle,  that  the  liberty  of  the  subject  ought  not  to  be  held 
to  be  abridged  any  farther  than  the  words  of  the  statute, 
considered  with  a  proper  regard  to  its  objects,  may  require. 
It  was  open  to  Her  Majesty's  subjects  before  this  act  passed 
to  carry  on  the  business  of  chemists  and  druggists,  using 
the  title  of  chemists  and  druggists  for  the  purpose  of  that 
business,  and  to  keep  open  shop  for  the  sale  (amongst  other 
articles)  of  poisonous  drugs,  &c.  It  was  perfectly  lawful 
to  do  that  by  means  of  a  company  incorporated  under  the 
Joint  Stock  Companies  Acts,  and  there  is  nothing  to  show 
that  the  L^slature  had  any  ground  for  assuming  that  there 
could  be  no  such  companies.  In  jmint  of  fact,  there  was  at 
least  one  great  and  leading  company  of  sellers  of  drugs,  or 
^' pharmacopolists,"  incorporated  as  long  ago  as  the  reign 
of  James  I,  to  whom,  by  the  Apothecaries  Act,  the  Legis- 
lature had  given  large  disciplinary  powers  over  other  per- 
sons carrying  on  that  business,  and  in  whose  name  (as  is 
admitted)  the  business  of  selling  drugs  had  been  carried  on 
by  their  authority,  (though  not,  as  it  would  seem,  for  their 

?rofit,)  and  continues  to  be  so  down  to  the  present  time, 
hat  having  been  the  state  of  the  law  and  the  facts,  I  think 
it  would  be  wrong  for  your  Lordships,  without  necessity,  to 
impose  upon  the  word  *' person,"  used  in  such  a  context  as 
that  in  which  you  find  it  here,  a  construction  which  might 
render  illegal  that  mode  of  carrying  on  the  business  of  chem- 
ists and  druggists  by  such  corporations,  although  there  is 
no  direct  reference  from  the  banning  of  the  act  to  the  end 
to  any  such  bodies,  or  to  that  und  of  case ;  more  especially 
when  you  do  find  in  the  act,  in  the  16th  section,  a  special 
provision  for  individuals  carrying  on  that  kind  of  business 
who  might  die,  and  whose  executors  or  trustees,  not  being 
themselves  qualified,  mi^ht  desire  to  carry  it  on  after 
868]  *their  deaths.  It  is  true  that  the  Legislature  has,  in 
that  case,  required  for  the  benefit  of  the  public  this  safe- 
guard, that  there  shall  be  an  assistant  duly  qualified ;  but 
the  Legislature  shows  that,  having  that  case  in  view,  it  was 
not  thought  necessarily  inconsistent  with  the  object  or  the 

Eolicy  of  the  act,  that  the  principals  or  proprietors  of  the 
usiness,  the  persons  deriving  profit  from  it,  to  whom  those 
actually  selling  the  drugs  would  be  responsible,  might  be 
unqualified  persons,  provided  that  there  was  in  the  business 
a  duly  qualified  assistant.  It  by  no  means  follows  that  all 
the  drugs  would  necessarily  be  sold  by  that  duly  qualified 
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assistant ;  or  that  he  might  not  be,  as  in  this  case,  under 
the  general  saperintendence  of  a  manager  not  himself  duly 
qaalified;  all  that  is  left  open.  It  is,  at  least,  not  thought 
indispensable  that  the  persons  carrying  on  every  such  busi- 
ness should  themselves,  without  exception,  be  duly  qualified. 

If,  my  Lords,  there  had  not  been  adequate  safeguards 
against  the  sale  of  poisonous  drugs  in  a  manner  contrary  to 
the  provisions  of  the  act  by  the  persons  actually  carrying  on 
the  business  for  a  corporation,  then  I  think  the  argument 
would  have  been  extremely  strong  against  corporations 
being  permitted  to  carry  on  the  business  at  all ;  but  where 
you  find  that  there  are  such  safeguards,  and  that  every  one 
whom  they  employ  will  be  penally  answerable,  it  he  sells  or 
compounds  poisons  or  other  medicines  without  having  the 
qualification  required  by,  or  without  complying  with  the 
provisions  of,  the  act,  I  am  unable  to  conclude  that  the  pur- 
poses and  objects  of  the  act  require  a  larger  construction  to 
oe  placed  upon  the  word  "person"  in  the  1st  and  16th  sec- 
tiond  than  that  placed  upon  it  by  the  Court  of  Appeal.  I 
therefore  advise  and  move  your  Lordships  that  this  appeal 
should  be  dismissed  with  costs. 

LoBD  Blaokbubn  :  My  Lords,  I  am  of  the  same  opinion. 
The  question  really,  I  think,  when  it  is  cleared  of  all  super- 
fluity, is  reduced  to  a  very  short  point,  but  I  agree  that  it  is 
one  which  is  not  free  from  difficulty.  The  difficulty  which 
I  feel  about  the  case  is  not,  generally,  upon  those  things 
which  seem  to  have  troubled  most  of  the  members  of  the 
court  below.  I  own  I  have  no  great  doubt  myself,  for 
•instance,  that  the  word  "person"  may  very  well  [869 
include  both  a  natural  person,  a  human  being,  and  an  arti- 
ficial person,  a  corporation.  I  think  that  in  an  act  of  Par- 
liament, unless  there  be  something  to  the  contrary,  probably 
(but  that  I  should  not  like  to  pledge  myself  to)  it  ought  to 
be  held  to  include  both.  I  have  equally  no  doubt  that  in 
common  talk,  the  language  of  men  not  speaking  technically, 
a  "person"  does  not  include  an  artificial  person,  that  is  to 
say,  a  corporation.  Nobody  in  common  talk  if  he  were 
asked,  Who  is  the  richest  person  in  London,  would  answer, 
The  London  and  North  Western  Railway  Company.  The 
thing  is  absurd.  It  is  plain  that  in  common  conversation 
and  ordinary  speech,  "a  person"  would  mean  a  natural 
person :  in  technical  language  it  may  mean  the  artificial 
person :  in  which  way  it  is  used  in  any  particular  act,  must 
aepend  upon  the  context  and  the  subject-matter.  I  do  not 
think  that  the  presumption  that  it  does  include  an  artificial 
person,  a  corporation,  if  that  is  the  presumption,  is  at  all  a 
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Strong  one.  Circumstances,  and  indeed  circumstances  of  a 
slight  nature  in  the  context,  might  show  in  which  way  the 
word  is  to  be  construed  in  an  act  of  Parliament,  whether  it 
is  to  have  the  one  meaning  or  the  other.  I  am  quite  clear 
about  this,  that,  whenever  yon  can  see  that  the  object  of 
the  act  requires  that  the  word  *' person"  shall  have  the 
more  extended  or  the  less  extended  sense,  then,  whichever 
sense  it  requires,  you  should  apply  the  word  in  that  sense, 
and  construe  the  act  accordingly. 

My  Lords,  before  I  go  farther  I  may  say  that  my  view  of 
the  matter  is  that  it  is  the  question  of  what  the  word  *^  per- 
son" means  in  this  particular  act  that  gives  rise  to  the  whole 
diflSculty  in  the  present  case.  But  I  may  also  say  now,  in 
order  to  avoid  coming  back  to  it,  that  I  do  not  feel  the  least 
difficulty  arising  from  what  seems  to  have  troubled  some  of 
the  learned  judges  in  the  court  below.  If  this  word  does 
include  a  corporation — I  quite  agree  that  a  corporation  can- 
not, in  one  sense,  commit  a  crime — a  corporation  cannot  be 
imprisoned,  if  imprisonment  be  the  sentence  for  the  crime  ; 
a  corporation  cannot  be  hanged  or  put  to  death  if  that  be 
the  punishment  for  the  crime ;  and  so,  in  those  senses  a  cor- 
poration cannot  commit  a  crime.  But  a  corporation  may 
be  fined,  and  a  corporation  majr  pay  damages ;  and  there- 
fore I  must  totally  dissent,  notwitnstanding  what  Lord  Jus- 
870]  tice  Bramwell  said,  or  is  *reported  to  have  said, 
npon  the  supposition  that  a  body  corporate  or  a  corporation 
that  incorporated  itself  for  the  purpose  of  publishing  a 
newspaper  could  not  be  tried  and  fined,  or  an  action  for 
damages  brought  against  it  for  a  libel ;  or  that  a  corporation 
which  commits  a  nuisance  could  not  be  convicted  of  the 
nuisance  or  the  like.  I  must  really  say  that  I  do  not  feel 
the  slightest  doubt  upon  that  part  of  the  case.  If  you 
could  get  over  the  first  difficulty  of  saying  that  the  word 
** person"  here  may  be  construed  to  include  an  artificial 
person,  a  corporation,  I  should  not  have  the  least  difficulty 
npon  those  other  grounds  which  have  been  suggested. 

But,  my  Lords,  my  conclusion,  looking  at  this  act,  is  that 
it  is  clear  to  my  mind  that  the  word  "person"  here  is  so 
Ttsed  as  to  show  that  it  does  not  include  a  corporation,  and 
that  there  is  no  object  or  intention  of  the  statute  which  shows 
that  it  is  requisite  to  extend  the  word  to  a  sense  which  prob- 
ably those  who  used  it  in  legislation,  were  not  thinking  of 
it  at  all.  I  do  not  think  that  the  Legislature  was  thinking  of 
bodies  corporate  at  all.  Beginning  with  the  preamble  the 
act  says,  "Whereas  it  is  expedient  for  the  safety  of  the 
public  that  persons  keeping  open  shop  for  the  retailing,  dis- 


Vol.  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  165 

H.L.  (£.)     Pharmaceutical  Society  v.  London,  Ac,  Supply  Association.  1880 

pensiog,  or  compounding  of  poisons,  and  persons  known  as 
chemists  and  druggists,  should  possess  a  competent  practi- 
cal knowledge  of  their  business."  Stopping  there  it  is 
quite  plain  that  those  who  used  that  language  were  not 
thinking  of  corporations.  A  corporation  may  in  one  sense, 
tgr  all  substantial  purposes  of  protecting  the  public,  possess 
a  competent  knowledge  of  its  business,  if  it  employs  com- 
petent directors,  managers,  and  so  forth.  But  it  cannot 
possibly  have  a  competent  knowledge  in  itself.  The'meta- 
physical  entity,  the  legal  ''person,"  the  corporation,  cannot 
possibly  have  a  competent  Knowledge.  Nor,  I  think,  can  a 
corporation  be  supposed  to  be  a  ''  person  known  as  a  chem- 
ist and  druggist."  The  Legislature  was  not  thinking  of  a 
corporation  at  that  moment,  but  said  in  the  preamble  that 
henceforth  it  was  desirable  that  those  who  kept  open  shop 
for  the  sale  of  these  drugs,  those  who  were  known  as  chem- 
ists and  druggists,  should  have  a  competent  knowledge,  and 
it  afterwards  appears  that  the  Le^slature,  those  who  framed 
the  act,  were  persuaded  by  the  l^harmaceutical  Society  {I 
dare  say  very  rightly)  to  think  that  the  *best  test  of  [871 
having  a  competent  knowledge  was  that  they  should  be 
members  of  that  society. 

The  act  then  goes  on,  in  the  1st  section,  which  is  I  think 
really  very  important,  to  say  that  *'it  shall  be  unlawful  for 
any  person  to  sell  or  keep  open  shop  for  retailing,  dispens- 
ing, or  compounding  poisons,  or  to  assume  or  use  the  title 
of  'chemist  and  druggist,'  or  chemist  or  druggist,  or  phar- 
macist or  dispensing  chemist  or  druggist,  in  any  part  of 
Great  Britain,  unless  such  person  shall  be  a  pharmaceutical 
chemist,  or  a  chemist  and  druggist."  Now,  my  Lords, 
standing  there,  it  does  seem  to  me,  though  without  laying 
down  any  technical  rule,  that  the  plain  meaning  of  the 
words  is,  and  they  are  used  in  this  sense — such  a  person  as 
could  become  a  pharmaceutical  chemist.  A  corporation 
could  not ;  an  individual  can.  It  seems  to  me,  therefore, 
that  the  act  plainly  says  in  the  1st  section,  "It  shall  be 
unlawful  to  sell  or  keep  open  shop  or  assume  the  name  of  a 
chemist  or  druggist  for  any  person,"  that  is  to  say,  any 
natural  person,  "unless  he  becomes  a  pharmaceutical 
chemist." 

The  15th  section  imposes  a  penalty ;  and  the  15th  section 
in  imposing  the  penalty  repeats  the  words  which  make  the 
thing  unlawful.  I  think  those  two  sections  must  be  con- 
strued together  and  looked  at  together. 

Now,  is  there  anything  here  in  the  context,  or  in  the 
object,  to  show  that  we  must  take  that  word  "person," 
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which  I  think  mast  have  been  used  by  those  who  framed 
the  act,  and  understood  by  the  Legislature,  as  meaning  a 
natural  person,  is  there  anything  requiring  us  to  extend  it 
so  that  It  will  apply  to  a  corporate  person  1  I  cannot  see 
that  there  is.  If  there  had  been  anything  in  the  act  through- 
out, or  anything  in  the  nature  of  things,  which  made  it  rea- 
sonable that  it  should  be  provided  that  all  the  profits  to  be 
derived  from  selling  poisons  or  poisonous  drugs  should  be 
shared  amongst  those  who  were  pharmaceutical  chemists, 
and  that  nobody  else  should  meddle  with  that  trade,  if 
there  had  been  anything  of  that  sort,  then,  in  order  to  carry 
out  that  object  of  the  act  it  would  be  necessary  to  say  that 
the  word  '^person"  did  include  a  corporation,  and  not  a 
natural  person  only.  But  that  object  is  certainly  not  avowed 
upon  the  face  of  the  act.  Whether  an v  of  those  who  pro- 
moted the  act  had  or  had  not  such  an  idea  in  their  minds,  I 
872]  *cannot  tell ;  but  they  have  not  brought  it  forward, 
or  put  it  in  such  words  as  to  lead  the  Legislature  to  think 
that  they  were  doing  it.  And  if  it  had  been  boldly  said  : 
^^ Bodies  corporate  and  joint  stock  companies  shall  not  deal 
in  drugs,"  or,  if  you  like,  *'in  poisonous  drugs,  unless  they 
have  paid  black  mail  to  us  the  Pharmaceutical  Society,"  I 
think  it  is  exceedingly  improbable  that  the  Legislature 
would  have  enacted  that.  At  all  events  they  have  not  said 
that  in  distinct  terms  if  they  did  mean  it. 

Now,  is  there  anything  in  the  object  of  the  act  here  which 
would  require  that  we  should  so  read  the  act  1  I  quite  agree 
that  a  body  corporate  may  keep  an  open  shop,  and  no  mis- 
chief is  done,  if  for  the  puri)ose  of  conducting  the  sale  of 
drugs  they  keep  qualified  assistants,  and  if  those  qualified 

Eersons  perform  or  superintend  the  sale.  There  1  see  no 
arm  that  can  arise.  But  no  doubt  the  Legislature,  for 
what  reason  it  is  for  those  who  passed  the  act  to  say,  have 
thought  it  best  to  say  that  a  '^  person,"  which  I  take  to  be  a 
natural  person,  shall  not  only  not  sell,  but  shall  not  keep  an 
open  shop  for  the  sale.  I  myself  think  that  probably  one 
reason  for  that  was  to  facilitate  convictions,  and  another 
may  have  been  that  it  was  thought  if  there  is  a  person  who 
ket'ps  a  shop,  who  is  unqualifi^,  he  may  have  a  qualified 
assistant,  ana  he  will  be  able  to  overrule  the  qualified  assist- 
ant at  any  moment  he  pleases,  and  there  may  be  danger  in 
that-  At  all  events  those  would  be  intelligible  motives. 
But  neither  of  those  motives  applies  in  the  case  of  a  corpo- 
ration, for  the  corporation,  the  body  corporate  itself,  could 
not  interfere  and  however  much  and  however  little  the  body 
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corporate  may  be  UDqualified,  its  being  so  would  not  affect 
tbe  matter  at  all. 

Then,  my  Lords,  comes  another  objection.  It  is  said,  if 
you  put  that  construction  upon  it  you  defeat  the  act  alto- 
gether. That  I  cannot  agree  to.  I  hold  distinctly  that  there 
can  be  no  sale,  whether  a  corporation  be  the  ultimate  vendor 
or  not,  unless  a  ''person" — meaning  a  natural  person — 
manages  the  sale,  and  that  natural  person  if  unqualified 
would,  in  my  mind,  clearly  become  liable  to  tbe  penalty 
under  the  act ;  and,  although  I  am  not  so  clear  about  this, 
I  feel  strongly  inclined  to  think  that  if  a  corporation,  or  any- 
body else,  caused  an  unqualified  person  to  conduct  sales, 
if  it  could  be  brought  home  to  them  and  shown  that  they 
Mid  deliberately  cause  a  peraon  who  was  unqualified  [873 
to  conduct  sales,  they  would  be  liable  to  the  penalty  under 
sect.  15,  because  qui  facit  per  alium  facit  per  se.  I  do 
not  however  say  that  as  a  certain  thing,  but  I  think  it  neces- 
sary to  say  that,  because  in  the  argument  it  was  repeatedly 
assumed  that  if  ''person"  was  here  to  be  construed  natu- 
ral person, -a  corporation  was  out  of  this  act  altogether, 
which  is  not  at  all  my  ralio  decidendi.  I  say  that  a  corpo- 
ration is  entirely  out  of  the  clause  which  prohibits  persons 
keeping  an  open  shop,  but  I  do  not  go  farther  than  that  and 
say  anything  more. 

My  Lords,  I  do  not  think  that  there  were  any  other  of  the 
sections  of  the  act,  or  any  of  the  cases  cited,  or  any  general 
legal  principle,  which  requires  any  notice  to  be  given  to 
them.  It  seems  to  me  that  the  case  comes  round  after  all  to 
this.  Does  '*  person,"  which  may  include  a  corporation,  in- 
clude it  here  ?  For  the  reasons  I  have  given  I  think  it  does 
not.  Then  is  there  anything  in  the  context  or  anything  in 
the  object  of  the  Legislature  which  requires  that  although 
the  word  "person"  would  not  so  properly  include  a  corpo- 
ration, yet  in  this  particular  case  we  should  extend  it  and 
make  it  include  a  corporation?  I  think  there  is  not  in  this 
section.  In  sect.  17,  which  has  been  alluded  to,  there  is 
sufficient  reason  for  doing  so,  but  in  sects.  1  and  15  I  think 
there  is  not. 

Therefore,  my  LordSj  I  agree  in  the  motion  which  has 
been  made  by  the  noble  and  learned  Lord  on  the  woolsack. 

Lord  Watson  :  My  Lords,  it  is  impossible  to  disguise 
the  fact  that  this  statute  is  characterized  by  great  ambiguity, 
•  and  I  would  almost  go  the  length  of  saying,  confusion  of 
language.  That  probably  arises  from  the  circumstance  that 
the  framers  of  this  act  were  dealing  with  two  separate  mat- 
ters; the  one,  the  improvement  of  a  society  called  the  Phar- 
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maceutical  Society,  and  the  other  the  regulation  of  the  sale 
of  poisons  generally  throughout  Great  Britain.  That  so- 
piety  had  existed  from  1843,  when  it  was  incorporated  by  a 
Royal  Charter  for  the  avowed  purpose  of  "  advancing  chem- 
tstry  and  pharmacy,  and  promoting  an  uniform  system  of 
educating  those  who  should  practice  the  same,"  and  also  for 
the  protection  of  thoSe  who  carry  on  the  business  of  chem- 
874]  ists  and  druggists.  In  the  year  *1852,  the  Legisla- 
ture, by  the  statute  16  &  16  Vict.  c.  66,  made  various 
improvements  in  the  constitution  of  the  body  upon  a  recital 
that  it  was  ''expedient  to  prevent  ignorant  and  incompetent 
persons  from  assuming  the  title  of  or  pretending  to  be  phar- 
maceutical chemists  or  pharmaceutists  in  Great  Britain." 

But  when  you  come  to  the  act  of  1868,  the  act  with  which 
we  are  dealing,  you  not  only  have  farther  improvements 
made  in  the  character  of  the  body  and  its  constitution,  but 
you  have  very  important  changes  made  in  the  position  and 
the  privilege  accorded  to  their  body  by  statute.  Down  to 
1862,  and  subsequently  to  1862,  they  had  no  special  privi- 
lege— nothing  in  the  nature  of  monopoly  or  exclusive  privi- 
lege— and  the  act  of  that  year  was  simply  intended,  not  to 
prevent  other  persons  from  dealing  in  drugs  of  any  descrip- 
tion, but  to  prevent  other  persons,  when  dealing  in  drugs, 
from  assuming  the  title  to  which  the  members  of  the  society 
alone  were  entitled.  But  when  you  come  to  the  act  of  1868, 
the  provisions  of  that  statute  undoubtedly  give  to  the  mem- 
bers of  the  Pharmaceutical  Society  the  sole  right  to  sell 
drugs,  as  individuals,  or  to  keep  open  shops  for  the  sale  of 
poisonous  drugs,  as  individuals,  because  all  individuals  who 
are  not  possessed  of  the  qualification  of  membership  of  the 
society,  or  who  have  not  passed  the  requisite  examination 
and  have  their  names  upon  the  register,  are  prohibited  nn« 
der  penalties  from  dealing  by  retail  in  those  articles. 

Now,  mv  Lords,  I  must  say  that  when  I  come  to  deal  with 
what  is  called  the  intention  of  the  Legislature,  I  say  it  with 
all  respect,  I  find  the  greatest  possible  difficulty  in  making 
up  my  mind  as  to  what  it  should  be  held  to  be.  I  think  that 
the  considerations  of  policy  on  either  side  are  pretty  evenly 
balanced — in  fact,  I  snould  be  almost  inclined  to  hold  that 
the  considerations  of  policy  rather  preponderate  in  favor  of 
the  appellants'  argument.  But  that  is  not  enough.  It  is 
not  eftough  for  me  to  speculate  as  to  what  was  in  the  mind 
of  the  framer  of  this  statute,  whether  he  had  forgotten  the 
fact  that  there  were  corporations  which  either  were  dealing 
or  might  deal  in  poisonous  drugs ;  or  whether,  having  this 
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in  view,  he  framed  this  act  for  the  purpose  of  subjecting 
them  to  certain  disabilities. 

I  can  only  look,  my  Lords,  at  the  language  which  the 
L^islature  has  employed  in  the  enacting  sections,  sections 
1  and  15,  and  *I  can  only  say  this,  that  even  if  I  was  [875 
satisfied  that  it  had  been  the  intention  of  the  framer  of  these 
two  sections  to  give  to  individuals  registered  under  the  act, 
the  exclusive  privilege  of  selling  poisonous  drugs  by  retail, 
and  to  impose  penalties  on  corporations  keeping  open  shop 
for  that  purpose,  I  must  ^ay  I  come  to  this  conclusion  that 
it  would  have  been  a  very  simple  thing  for  the  Legislature 
to  have  said  so  in  express  terms,  and  I,  for  my  own  part, 
am  quite  satisfied,  apart  from  those  considerations  which 
have  led  your  Lordships  to  put  another  construction  on  the 
terms  of  the  statute,  that  the  framer  of  rt,  if  that  was  his 
intention,  has  entirely  failed  to  use  language  adequate  for 
the  purpose  he  intended  to  attain. 

Judgment  under  appeal  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  22d  Jul^,  1880. 

Solicitors  for  appellants :  Flux^  Slade  <£•  Co. 
Solicitors  for  respondents :   Crouch  &  Spencer. 

See  28  Eng.  R.,  783  note.  said  city:    Davidsburgh  9.   Knicker- 

A  corporation  is  a  person  within  the  booker  Life,  90  N.  Y.,  526  ;  Brauneck 

Btatate  of  NewTork(l  R.  S.,  768,  §8,)  v.  Knickerbocker  Life,  1  Abb.  N.  C, 

as  to  the  giving  of  notes  :  McCoUough  993. 

«.  Moss,  5  Den.,  567,  577.  The  United  States  is  a  person  within 

But  not  under  a  statute  giving  a  a  statute,  forbidding  the  cutting  of  tim- 

loeal  court  in  cases  where  any  of  the  berof  "another  person":  State  v.  Her* 

defendants  shall  reside,  or  l)e  person-  old,  9  Kans.,  104. 

ally  served  with  the  summons  within 
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H.L.  (E.),  June  29;  July  1,  2,  28,  1880. 

[HOUSE  OF  LORDS.] 

♦The  Stoomvaart  Maatschappt  Nederland,  Ap-  [876 
peUants;  and  The  Directors,  &c.,  of  the  Peninsular 
and  Oriental  Steam  Navigation  Company,  Bespon- 
dents. 

[THE  VOORWAARTS.  THE  KHEDIVE.] 
Begulatums  for  Preventing  CoUmons  at  Sea—BQ  <fe  87  Vict.  e.  85,  s.  17. 
The  "  Regulations  for  Prevcntinir  Collisions  at  Sea,**  made  under  the  anthority  of 
the  Merchant  Shipping  Acts,  1864  to  1873,  must,  under  tlie  17th  section  of  tlie  86  A 
S7  Vict,  c  85,  be  strictly  followed.  Actual  necessity,  not  considerations  of  discre- 
tion and  expediency,  even  though  sl^ilfuUy  acted  on,  can  alone  excuse  their  non- 
observance. 
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The  K.  and  the  V.,  two  large  steam  vessels,  covaine  in  opposite  directions,  sighted 
each  other  at  a  considerable  distance;  they  ultimately  came  into  collision.  Tne  K. 
alleged  that  when  the  two  vessels  were  fast  approaching  each  other  the  V.  improperly 
changed  its  course ;  that  the  master  of  the  K.  could  not  rely  on  the  V.  taking  a  par- 
ticular course  ;  that  to  meet  possible  contingencies  he  ordered  his  engineers  to  stand 
to  their  en^nes,  and  almost  instantly  afterwards  gave  the  order  to  starboard  the 
helm,  which  he  deemed  would  prevent  or  greatly  mitigate  the  collision,  and  then 
stopped  and  reversed  the  engines.  This  was  not  exactly  the  order  required  by  the 
regulations,  which  directed  that  in  such  a  case  the  engines  should  be  stopped  and 
reversed.  The  Court  of  Admiralty  had  deemed  both  vessels  to  be  in  fault,  and  had 
adjudged  accordingly ;  the  Court  of  Appeal  had  held  the  master  of  the  K.  to  be  ex- 
cused under  the  circumstances  of  the  case,  and  had  given  judgment  against  the  V. 
On  appeal  to  this  House : 

Ilm,  that  the  statutes  and  the  regulations  had  not  left  the  master  of  the  K  a  dis- 
cretion in  the  matter ;  that  he  was  bound  to  stop  and  reverse  the  eno^nes,  and  that 
as  he  had  not  done  so  at  the  first  moment  of  danger,  he  had  disregarded  the  regula- 
tions, and  consequently  that  the  K.  must  be  held  in  part  responsible. 

The  judgment  of  the  Court  of  Admiralty  was  restored. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Ap- 
peal which  had  varied  a  previous  decision  of  the  Court  of 
Admiralty.  The  appellants  were  the  owners  of  the  steam- 
ship, the  Voorwaarts,  the  respondents  were  the  owners  of 
877]  another  steamship,  the  Khedive.  *The  Voorwaarts 
was  a  scr8w  steamship  of  about  3000  tons  register,  the  Khedive 
was  a  screw  steamer  of  about  3740  tons  register.  The  ques- 
tion related  to  the  liability  of  the  owners  of  one  or  the  other 
vessel  in  respect  of  a  collision  between  them,  which  occurred 
on  the  23d  of  March,  1878,  off  Muka  Head,  in  the  island  of 
Penang.  The  evidence  was,  as  usual,  of  a  contradictory 
character  as  to  the  original  cause  of  the  mischief,  but  the 
general  effect  was  that  while  both  vessels  were  approaching 
each  other  nearly  on  opposite  lines  or  courses,  a  fault  in 
steering  was  committed,  the  Khedive  laying  the  blame  on 
the  Voorwaarts,  and  the  Voorwaarts  insisting  that  the  Khe- 
dive was  in  fault.  Each  seemed  to  he  in  doubt  as  to  the 
movements  of  the  other,  and  when  the  two  vessels  were  in 
dangerous  proximity  the  master  of  the  Khedive  ordered  his 
engineers  to  stand  to  their  engines,  then  starboarded  the 
helm,  and  then  stopped  and  reversed  the  engines;  immedi- 
ately after  which  the  collision  occurred.  The  facts  are 
stated  in  detail  in  the  judgment  of  Lord  Blackburn.  The 
Court  of  Admiralty  had  treated  both  vessels  as  having  been 
in  fault,  and  judgment  was  given  in  accordance  with  that 
view  under  the  provisions  of  the  36  &  37  Vict.  c.  85,  s.  17. 
On  cross  appeals  the  case  was  heard  before  Lord  Justices 
James,  Brett,  and  Cotton,  and  after  time  taken  to  consider, 
Lord  Justice  Brett  delivered  the  judgment  of  the  court  to 
the  effect  that  the  danger  of  collision  had  been  brought 
about,  in  the  first  instance,  by  the  negligence  of  those  on 
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board  the  Voorwaarts,  and  that  the  finding  of  the  Court  of 
Appeal  on  full  consideration  of  the  evidence  was  that  the 
master  of  the  Khedive  ought,  on  seeing  the  danger  of  col- 
lision, at  once  to  have  stopped  and  reversed  his  engines, 
whereas  he  did  not  do  so  for  an  appreciable  time  (only  or- 
dering the  engineers  to  stand  by  the  engines)  and  that  he 
thereby  broke  the  rule  of  navigation  contained  in  the  16th 
article,  but  that  such  a  finding  was  not  conclusive,  and  the 
court  therefore  asked  the  assessors  the  following  question  : 
^'If  this  order  which  he  gave  was  not  absolutely  right  under 
the  circumstances,  was  it  such  an  order  as  a  captain  of  ordi- 
nary care,  skill,  and  nerve  might  be  fairly,  as  a  seaman,  ex- 
cused for  giving  under  the  circumstances  in  which  the 
captain  was  placed  ?''  This  question  was  answered  by  the 
assessors  in  tne  affirmative.  The  Court  of  Appeal  then  ex- 
pressed the  ^opinion  that  the  Khedive  was  not  in  any  [878 
way  in  fault  for  the  collision  for  which  the  Voorwaarts, 
having  made  the  original  mistake,  was  solely  liable.  The 
judgment  of  the  Court  of  Admiralty  was  therefore  varied, 
and  judgment  was  given  against  the  Voorwaarts.  Hence 
this  appeal. 

The  appellants  now  relied  on  the  36  &  37  Vict.  c.  85, 
8.  17,  which  is  in  these  words :  *'  If,  in  any  case  of  collision, 
it  is  proved  to  the  court  before  which  the  case  is  tried,  that 
any  regulation  for  preventing  collisions,  contained  in,  or 
made  under,  the  Merchant  Shipping  Acts,  1854  to  1873,  has 
been  infringed,  the  ship  by  which  such  regulations  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown 
to  the  satisfaction  of  the  court  that  the  circumstances  of  the 
case  made  departure  from  the  regulation  necessary."  The 
appellants  contended  that  the  master  of  the  Khedive  had 
disregarded  the  regulations  made  under  the  authority  of  the 
statutes  for  preventing  collisions  at  sea. 

The  13th  Article  was  in  these  terms :  "If  two  ships  under 
steam  are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so 
that  each  may  pass  on  the  port  side  of  the  other." 

Art.  14 :  *'  If  two  ships  under  steam  are  crossing,  so  as  to 
involve  risk  of  collision,  the  ship  which  has  the  other  on 
lier  own  starboard  side,  shall  keep  out  of  the  way  of  the 
other." 

Art.  16:  ** Every  steamship  when  approaching  another 
ship,  so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  or,  if  necessarjr,  stop  and  reverse." 

Art.  19:  "In  obeying  and  construing  these  rules  due  re- 
gard must  be  had  to  all  dangers  of  navigation  ;  and  due  re- 


172  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  V. 

1880  Stoomvaart  Maatschappy  Nederland  v.  Peninsalar  NaT.  Co.       H.L.(E.) 

gard  must  also  be  had  to  any  special  circumstances  whicli 
may  arise  in  any  particular  case  rendering  a  departure  from 
the  above  rules  necessary  in  order  to  avoid  any  immediate 
danger." 

The  Solicitor 'Oeneral  (Sir  Parrer  Herschell),  and  Mr.  Mil- 
ward^  Q.C.  (Mr.  Webster^  Q.C.,  and  Dr.  PhilUmore^  were 
with  them),  for  the  appellants,  denied  that  the  evidence 
showed  the  Voorwaarts  to  have  been  originally  in  fault,  but 
even  assuming  that  to  be  the  case,  it  was  quite  clear  that 
the  collision  itself  had  been  occasioned  by  the  Khedive  not 
879]  strictly  observing  the  regulations  and  stopping  *and 
reversing.  Instead  of  that,  the  helm  of  that  vessel  had  been 
starboarded  when  the  two  vessels  were  very  near  each 
other,  and  the  collision  had  been  the  consecjuence  of  that 
error.  The  Regulations  for  Preventing  Collisions  had  not 
been  observed,  and  there  was  not  here,  within  the  terms  of 
the  86  &  37  Vict.  c.  86,  s.  17,  sufficient  to  show  to  the  satis- 
faction of  the  court  that  the  circumstances  of  the  case  made 
a  departure  from  the  regulations  necessary:  The  Hiber- 
nia  (') ;  Tlie  Fanny  Carvul{*). 

Mr.  a.  P.  Butt,  Q.C,  and  Mr.  Watkin  Williams^  Q.C. 
(Mr.  £!.  C.  Clarkson  was  with  them),  for  the  respondents, 
contended  that  the  evidence  showed  that  the  Voorwaarts  had 
committed  the  original  error,  had  not  kept  a  good  look-out, 
and  at  the  last  had  pursued  so  doubtful  a  course  as  to  leave 
the  master  of  the  Khedive  uncertain  what  to  do,  and  he  had 
therefore  done  the  best  in  his  power  by  ordering  his  men  to 
stand  by  the  engines  and  be  ready,  and,  as  soon  as  he 
thought  he  knew  the  course  the  Voorwaarts  would  take,  had 
given  orders  for  the  instant  reversal  of  the  engines,  and  they 
had  been  instantly  reversed.  He  had  therefore  done  what 
he  could  to  prevent  the  collision,  and  the  answer  given  to 
the  court  by  the  naval  assessors  was  a  full  justification  of 
his  conduct.  There  were  sufficient  circumstances  in  this  case 
to  excuse  the  want  of  a  literal  observance  of  the  regula- 
tions :  The  Magnet  ("). 

The  Solicitor 'Oeneral^  in  reply. 

Lord  Blackburn  :  My  Loras,  there  had  been  cross  ap- 
peals here,  and  the  judgment  of  the  Court  of  Appeal  varied 
a  judgment  of  the  Admiralty  Division. 

The  Voorwaarts,  a  large  steamer  belonging  to  the  appel- 
lants, came  into  collision  with  the  Khedive,  a  large  steamer 
belonging  to  the  respondents,  in  the  channel  that  lies  north 

(')  2  Asp.  Mar.  Law  Cos.,  464.  Rep.,  4  A.  <fe  E.,  42^;  on  appeal,  %  Asp. 

(")  2  Asp.  Mar.  Law  Cas.,  478 ;  Law    Mar.  Law  Cas.,  565. 
O  Law  llep.,  4  A.  &  E.,  417. 
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of  the  island  of  Penang.  Both  sustained  heavy  damage, 
and  each  asserted  that  the  misfortune  was  wholly  to  be  at- 
tributed to  the  misconduct  of  the  other  vessel,  and  that 
their  own  vessel  was  free  from  blame. 

*The  claim  and  counter-claim  were  tried  before  the  [880 
judge  of  the  Admiralty  and  two  nautical  assessors.  The 
judge  of  the  Admiralty,  in  giving  the  reasons  for  his  judg- 
ment, observed  that  the  evidence  was,  as  is  not  unusual, 
very  conflicting,  and  that  he  had  not  been  able  to  reconcile 
it  with  the  supposition  that  both  parties  intended  to  speak 
the  truth.  But  he  did  not  think  it  necessary  to  say  which 
story  was  true.  For,  taking  the  evidence  given  on  behalf 
of  the  Voorwaarts  to  be  honest,  he  and  his  assessors  came 
to  the  conclusion  that  the  conduct  of  the  second  officer,  who 
was  in  charge,  seeing  a  steamer  approaching  in  an  opposite 
direction,  relinquishing  such  charge  to  the  third  officer,  at 
the  very  time  wnen  his  vessel  was  actually  manoeuyring,  and 
going  below  to  his  dinner,  was  very  reprehensible ;  and  that 
the  Voorwaarts  was  to  blame  for  want  of  a  proper  look-out 
(which,  looking  at  the  evidence,  I  understand  to  mean  a 
proper  look-out  during  the  time  the  third  officer  was  in 
charge),  and  for  not  stopping  her  speed  after  the  change 
from  red  light  to  green  (which  of  course  means,  even  on 
the  supposition  that  there  was  such  a  change  on  the  part  of 
the  Khedive,  and  that  the  evidence  on  the  other  side,  which 
denied  that  there  was  any  such  change,  was  not  trustworthy). 
He  then  adds  (*) ;  **  With  respect  to  the  counter-claim  of  the 
Khedive,  we  are  of  opinion  that  it  is  unnecessary  to  con- 
sider whether  the  statements  of  her  witnesses  with  respect 
to  the  bearing  of  the  lights,  especially  of  the  green  light  of 
the  Voorwaarts,  be  or  be  not  accurate,  for  we  think  that  the 

Erovisions  of  Article  16  of  the  Regulations  for  Preventing 
ollisions  at  Sea  apply  to  the  Khedive  as  well  as  to  the 
Voorwaarts,  and  that  the  Khedive  ought,  in  the  circum- 
stances, to  have  stopped  and  reversed,  or  at  least  slackened 
her  speed,  at  a  distance  and  at  a  time  which  would  have 
prevented  the  collision.  The  poUicy  and  principle  of  the 
rule  in  question  is  clearly  to  inculcate  the  necessity  of  im- 
mediately taking  the  speed  oflf  the  vessel  when  in  such  prox- 
imity to  another  vessel  as  to  render  a  collision  probable.  I 
therefore  pronounce  both  vessels  to  blame." 

Both  parties  appealed  to  the  Court  of  Appeal,  which  also 
was  *a8sisted  by  nautical  assessors.     The  judges  of    [881 

Q)  The  case  in  the  court  below  ap-  not  reported.  The  quotations  here  in- 
peared  to  be  one  wholly  depending  on  troduced  are  taken  entirely  from  the 
the  evidence  of  facts,  and  therefore  was    printed  papers  of  the  parties. 
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Appeal  did  inquire  into  the  question  which  the  court  be- 
low had  thought  it  unnecessary  to  consider.  They  came 
to  the  conclusion  that  the  facts  were  more  accurately  de- 
scribed by  the  witnesses  for  the  Khedive  than  by  the  witnesses 
for  the  V  oorwaarts,  and  that  the  vessels  were  at  least  three 
and  a  half  miles  apart,  were  approaching  each  other  green 
light  to  green  light,  with  so  large  a  bearing  as  to  make  it 
certain  that  if  both  kept  their  course  they  would  have 
passed  without  any  danger  of  a  collision.  Lord  Justice 
Brett,  in  delivering  the  judgment  of  the  Court  of  Appeal, 
says :  "  We  are  of  opinion  that  those  vessels  continued  to 
approach  each  other  in  that  way  till  they  were  within  the 
vicinity  of  each  other,  not  farther  at  the  most  than  a  mile 
from  each  other.  Probably  they  were  somewhat  less  than  a 
mile,  and  being  in  that  position,  green  light  to  green  light, 
starboard  bow  to  starboard  bow,  on  opposite  and  parallel 
courses,  at  so  short  a  distance  as  that,  the  Yoorwaarts  sud- 
denly put  her  helm  hard-a-port,  and  so  came  suddenly 
towards  the  other  ship,  which  up  to  that  moment  had  been 
in  a  state  of  safety.  Up  to  that  moment  there  was  no  occa- 
sion whatever  for  the  other  ship  to  have  slowed  its  speed  or 
altered  its  manoeuvres  in  any  way.  The  Khedive  was  per- 
fectly justified  up  to  that  moment  in  continuing  at  full 
speed,  because  the  vessels  were  so  approaching  that  there 
was  no  danger  of  collision  if  they  had  kept  on,  but  the 
master  of  the  Voorwaarts,  from  want  of  lookout,  probably, 
and  then  from  fear  of  suddenly  finding  himself  in  the 
vicinity  of  another  ship,  performs  the  wrong  manceuvre,  the 
absolutely  wrong  manoeuvre — he  puts  his  h^lm  hard-a-port. 
It  was  noticed  by  those  gentlemen  who  advised  us  that  this 
was  not  merely  caused  by  his  want  of  look-out,  but  by  bis 
want  of  presence  of  mind ;  but  there  was  also  a  want  of  due 
care  in  navigation  in  this  case,  that  a  superior  officer  to  him 
having  been  on  the  deck  at  the  time  the  steamers  were 
approaching  each  other,  left  it,  whereas  in  their  judgment, 
in  which  we  entirely  agree,  a  senior  officer,  when  ships  are 
approaching  in  that  way,  ought  not,  being  on  the  deck,  to 
have  left  it.  However  that  may  be,  there  was  an  absolutely 
wrong  manoeuvre  by  the  Voorwaarts,  bringing  the  ships 
from  a  state  of  safety  into  one  of  sudden  ana  imminent 
danger.  The  captain  of  the  Khedive,  on  seeing  this 
882]  manoeuvre,  gave  orders  to  put  his  own  *helm  hard-a- 
starboard,  and  at  the  same  moment  he  gave  the  order  to 
stand  by  the  engines.  He  did  not  at  that  moment  give  the 
order  to  stop  the  engines,  or  to  reverse  them  at  full  speed. 
The  helm  was  put  harda-starboard,  the  engineer  did  stand 
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by  the  engines ;  it  was  not  for  the  space  of  a  minute,  or 
perhaps  somewhat  more  than  a  minute,  that  the  captain  of 
the  Khedive  ordered  the  engines  to  be  stopped  and  reversed 
at  full  speed.  Directly  that  order  was  given  they  were 
stopped  and  reversed  at  full  speed  and  they  were  reversing 
at  full  speed  at  the  moment  of  the  collision.  The  engines  of 
the  Voorwaarts  had  not  been  stopped  even,  but  were  going 
full  speed  ahead  until  the  two  ships  were  in  collision.  That 
the  Voorwaarts,  therefore,  was  to  blame,  and  greatly  to 
blame,  cannot  be  doubted.  The  question  must  remain 
-whether  those  on  board  the  Khedive  were  guilty,  within  the 
rule  that  I  have  endeavored  to  enunciate,  from  a  want  of 
ordinary  care  and  skill  in  what  they  did.  We  are  advised, 
and  we  are  of  opinion,  that  up  to  the  time  when  the 
Voorwaarts  put  her  helm  hard-a-port  and  brought  the  ships 
into  sudden  danger,  there  was  nothing  wrong  on  the  part  of 
those  who  were  in  command  of.  the  Khedive,  or  of  those  on 
board  of  her.  We  are  advised,  and  are  of  opinion,  that 
under  the  circumstances  and  in  the  position  of  those  two 
ships,  it  was  quite  right  that  the  helm  of  the  Khedive  should 
be  put  hard-a-starboard.  But  then  comes  the  question 
-whether  the  captain  ought  not,  at  the  time  he  gave  the  order 
to  put  the  helm  hard-a-starboard,  to  have  ordered  the 
engmes  to  be  stopped  and  reversed.  It  was  obvious  that  at 
that  moment  there  were  two  steamships  approaching  each 
other  in  great  danger  of  collision ;  it  is  obvious,  therefore,  that 
the  rule  of  navigation  applied,  unless  there  were  something 
which  made  it  necessary  for  the  safety  of  the  navigation 
that  the  rule  as  to  stopping  and  reversing  should  not  be 
acted  upon.  Upon  that,  of  course,  we  are  bound  to  consult 
the  gentlemen  who  advise  us,  and  the  question  which  we  put 
to  them  was,  'Was  it  a  right  manoeuvre,  under  the  circum- 
stances, on  the  part  of  the  captain  of  the  Khedive  to  order 
the  engineers  to  stand  bv  tne  engines,  or  was  the  right 
manoeuvre  then  to  order  tne  engines  at  once  to  be  stopped 
and  reversed?'  The  answer  was,  as  might  have  been 
expected,  that  the  right  manoeuvre  would  have  been  to  order 
the  engines  at  once  to  be  stopped  and  reversed." 

*My  Lords,  at  your  bar  there  was  a  lengthened  [883 
argument  on  the  evidence;  the  counsel  for  the  appellants 
urging  every  argument  that  could  be  produced  to  lead  your 
Xiordships  to  draw  the  conclusion  that  the  Voorwaarts  was 
not  to  blame,  to  the  extent  at  least  to  which  the  Court  of 
Appeal  thought  she  was,  or  at  least  that  the  Khedive  was 
not  free  from  blame  up  to  the  time  when  the  Voorwaarts 
put  her  helm  hard-a-port.    I  should  not,  even  if  my  own 
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judgment  would  have  been  the  other  way,  like  to  differ  on  a 
question  of  fact  from  those  who  had  the  assistance  of  nauti- 
cal assessors ;  but  as  far  as  I  am  able  to  form  an  opinion,  I 
agree  with  the  Court  of  Appeal.  I  will  indicate  the  princi- 
pal reason  why  I  do  so.  There  is  a  conflict  of  testimony  on 
this  point.  The  second  oflBcer  says,  that  exactly  at  7.30, 
that  is,  about  fifteen  minutes  before  the  collision,  he  saw  a 
blue  light  from  the  Khedive,  and  almost  at  the  same  instant, 
and  just  before  the  third  officer  relieved  him,  be  had  passed 
the  order  to  port,  having  just  then,  as  he  says,  seen  the  red 
light  about  naif  a  point  on  his  starboard  bow,  and,  as  he 
judged,  four  or  five  miles  off.  But  it  was  not  on  that 
account  that  he  gave  the  order  to  port,  but  because  his  ves< 
sel  had  fallen  a  couple  of  degrees  to  the  west  of  the  course 
he  was  steering  W.  J  N.,  and  he  ordered  the  helm  a  little 
bit  to  port  to  bring  her  back  to  her  course.  The  third  offi- 
cer who  was  coming  up  to  relieve  him  thought  the  order  to 
port  was  not  heard,  and  repeated  it  loudly.  This  brought  out 
the  captain,  who  also  says  he  saw  the  red  light,  but  on  his 

Sort  bow,  and  the  chief  officer,  who  was  there,  but  not  on 
uty,  also  says  that  he  saw  the  red  light  on  the  port  bow. 
It  is  to  be  observed  that  neither  captain  nor  the  chief  officer 
staved  long  enough  to  have  more  than  a  glimpse  of  this  red 
light,  but  still  there  were  four  witnesses  who  say  that  they 
then  saw  the  red  light,  and.if  they  are  believed,  the  head  of  the 
Khedive  must  at  this  time  have  been  more  towards  the 
Voorwaarts  than  the  captain  of  the  Khedive  had  desired, 
for  when  he  ran  down  towards  the  white  light,  which  he 
then  thought  might  be  the  stationary  light  of  a  pilot  boat, 
he  gave  orders  that  it  should  be  kept  half  a  point  in  the 
starboard  bow,  and  he  thought  this  order  was  obeyed ;  but 
I  do  not  myself  think  it  improbable  that  the  vessel  did  for 
a  short  time  head  a  point  farther  south  than  was  intended. 
But  even  if  the  third  officer  was  right  in  thinking  that  at  this 
884]  time  the  *Khedive,  then  at  a  considerable  distance, 
showed  her  red  light,  that  would  in  no  way  exonerate  him 
from  the  obligation  to  keep  a  good  lookout  on  the  Khe- 
dive's lights  whilst  they  were  approaching  nearer,  and  it 
was  on  the  manoeuvres  of  the  two  ships,  during  the  ten  min- 
utes or  so  that  elapsed  between  the  time  when  the  third 
officer  was  left  alone  in  charge  and  the  time  when  he  gave 
the  order  to  put  her  helm  hard  to  port,  that  all  depended. 
The  case  of  the  Khedive,  which  the  Court  of  Appeal  be- 
lieved, was  that  when  the  blue  light  was  burnt  out  the  ves- 
sels were  six  or  seven  miles  apart,  which  is  farther  apart 
than  the  officers  of  the  Voorwaarts  say,  and  that  the  head 
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of  the  Khedive  was  immediately  pat  on  her  old  course 
E.  J  N.,  whilst  they  watched  the  lights  of  the  Voorwaarts 
and  first  saw  for  an  instant  the  red  light  of  the  Voorwaarts 
and  directly  after  her  green  light,  tlie  vessels  being  then 
about  six  miles  apart  and  the  time  abont  7.28.  Then  the 
helm  was  put  to  starboard,  and  the  vessePs  head  bronght 
to  E.N.E.,  the  green  light  of  the  Voorwaarts  being  seen  two 
and  a  half  to  three  points  on  the  starboard  bow  ;  and  then 
the  vessels  for  ten  or  twelve  minutes  continued  to  run 
nearly  parallel,  green  light  to  green  light,  till  the  Voor- 
waarts suddenly  showed  her  red  light,  being  then  half  a 
mile  to  three  quarters  of  a  mile  ofF.  If  this  is  accurate,  the 
conclusion  is  irresistible  that  the  third  officer  of  the  Voor- 
waarts had  kept  no  look-out  at  all  during  these  ten  minutes, 
having  taken  it  for  granted  that  the  Khedive  was  continuing 
with  her  red  light  towards  him,  until  he  suddenly  saw  the 
green  light  and  then  lost  his  presence  of  mind  and  did  the 
very  worst  thing  he  could  do.  The  third  officer  says  he  did 
keep  a  look-out,  and  that  the  Khedive's  red  light  continued 
visible  till  a  blue  light  was  burned  on  board  the  Khedive ; 
that  whilst  it  was  burning  the  lights  of  the  Khedive  were 
obscured,  and  when  the  light  went  out  he  saw  the  green 
light  and  immediateljr  put  his  helm  hard  to  port.  The 
E^nedive  did,  it  is  admitted,  after  its  first  blue  light  proved 
a  failure,  bum  a  second  blue  light,  but  this  was  done  whilst 
they  were  yet  uncertain  whether  the  white  light  of  the 
Voorwaarts  was  the  moving  light  of  a  steamer  or  the  sta- 
tionary light  of  a  pilot  boat,  and  therefore  whilst  the 
vessels  were  several  miles  apart.  If  the  third  officer  speaks 
true  the  second  blue  light  was  burned  when  the  vessels  were 
within  a  mile  of  each  other.  This  I  think  incredible.  I  do 
not  know  if  all  the  *noble  and  learned  Lords  who  [885 
heard  the  argument  agree  with  me  in  attaching  so  much 
weight  to  the  time  when  the  blue  light  was  shown,  but  I  be- 
lieve they  all  agree  that  this  House  must  act  on  the  opinion 
of  the  Court  of  Appeal,  that  the  Khedive  was  not  to  blame 
until  after  the  collision  was  imminent,  or  perhaps  I  should 
eay  inevitable. 

out  there  arises  a  question  of  great  general  importance, 
on  which  the  judges  of  Appeal  have  reversed  tne  judg- 
ment of  the  Court  of  Admiralty.  In  what  follows  I  assume 
the  story  of  the  witnesses  of  the  Khedive  to  be  the  truth, 
and  that  everything  done  by  the  Khedive  was  right  until 
the  Voorwaarts  suddenly  ported,  being  then  within  three 
quarters  of  a  mile.  Captain  Steward  gives  this  evidence 
in  chief.  He  saw  the  red  light.  "JIfr.  Butt:  How  did 
34  Eng.  Rep.  12 
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she  bear  on  your  starboard  bow  at  that  time  ? — A.  About 
three  points.  Q.  Did  you  give  any  order  ?— A.  Yes. 
Q.  What  was  it  ?— A.  Hard-a-starboarcf.  Q.  What  would 
have  happened  supposing  you  had  hard-ported  instead? 
— A.  We  should  have  come  nearly  stem  on.  Q.  In  other 
words,  was  it  in  your  judgment  safe  then  to  port  ? — A.  My 
professional  judgment  was  that  it  was  not  safe  to  port. 
Q.  And  you  gave  the  order  hard-a-starbord  i — A.  Hard-a- 
starboard.  Q.  Did  she  keep  her  red  in  view,  or  did  you 
ever  see  the  green  again  before  the  collision  1 — A.  No ;  kept 
the  red  in  view.  Q.  Besides  ordering  harda-starboard,  did 
you  give  any  other  order  t— A.  Stand  by  below,  stand  by  the 
engines.  Q.  When  was  that  given  1— A.  At  the  same  time 
that  hard-a-starboard  was  given.  Q.  What  was  your  next 
order  1 — A.  About  a  minute  later  I  gave  the  order  to  full 
speed  astern.  Q.  Did  you  judge  at  the  time  you  gave  the 
order  full  speed  astern  that  the  collision  could  be  avoids 
or  not  ?— A.  I  considered  it  inevitable  then.  Q.  Wben  you 
ordered  your  helm  hard-a-starboard,  with  what  view  did 

?ou  give  the  order  ? — A.  With  the  view  of  endeavoring  to 
ring  the  ships  parallel,  or  as  nearly  as  possible  parallel^  to 
lessen  the  force  of  the  collision.  Q.  I  presume  you  knew 
when  she  changed  from  green  to  red  what  helm  she  was  un- 
der?—A.  Yes.  Q.  What  was  it?— A.  Evidently  hard-a- 
port.  Q.  You  have  said  that  you  gave  the  order  afterwards 
to  reverse  your  engines,  or  put  them  full  speed  astern ;  was 
that  order  obeyed?— A.  It  was,  the  telegraph  answered  im- 
mediately." 

886]  *  And  afterwards  on  cross-examination:  Q.  "You 
say  that  you  ordered  *  hard-a-starboard,'  and  von  at  the 
same  time  ordered  the  engineers  to  stand  by? — A.  Yes;  to 
Stand  by.  Q.  Is  that  so,  at  the  same  time  ?— A.  At  the  same 
time.  Q.  You  had  seen  then  that  the  Yoorwaarts  was  port- 
ing?— A.  Yes.  Q.  And,  according  to  your  account,  port- 
ing suddenly? — A.  Porting  suddenly.  Q.  Was  that  the 
only  order  which  you  then  gave  to  the  engines,  to  stand  by  I 
— A.  That  was  the  first  order  that  I  gave  to  the  engines. 
Q.  Was  that  the  only  order  you  then  gave  ? — A.  At  that 
moment,  yes.  Q.  Then  your  engines  continued  until  a 
•minute  later  *full  speed  ahead  M— A.  Yes,  two  minutes 
later.  Q.  Then  two  minutes  after  you  saw  she  was  porting 
you  continued  your  engines  full  speed  ahead  t  A.  Yes. 
Q.  What  for  ? — A.  In  the  hopes  of  going  off  in  parallel 
courses ;  my  head  was  going  off  sharp,  and  I  was  in  hopes 
by  continuing  on  my  course  that  we  should  come  parallel, 
or  at  any  rate  lessen  the  force  of  the  collision  ;  the  farther 
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» I  could  get  oflf  and  the  longer  I  could  keep  on,  the  more 
likely  it  was  that  we  should  pass  clear,  tte-examined  hy 
Mr.  BtUt:  Q.  One  word  upon  that  last  question.  You  say 
you  kept  your  engines  going  ahead  for  a  little  time  after  the 
order  to  stand  by.  She  was  swinging  round  under  her  star- 
board helm? — A.  Starboard  helm.  Q.  Will  she  continue 
to  swing  round  faster  under  that  starboard  helm  if  you  stop 
her,  or  if  you  keep  the  engines  going  ahead } — A.  Keeping 
the  engines  going  ahead  she  would  swing  faster ;  the  greater 
the  speed  the  faster  she  obeys  the  helm.  Q.  Whatever  the 
other  ship  di4^  you  did  stop  and  reverse  before  the  collision  1 
— ^A.  Yes,  s^  minute.  Q.  And  vou  were  going  astern  at  the 
time  of  the  collision  ?— A.  Yes.'' 

This  evidence  I  accept  as  quite  accurate.  The  phrase  "  a 
minute"  intheexaminationin-chief  and  **two  minutes"  in 
the  cross-examination  are  no  discrepancy.  The  captain  had 
other  things  to  think  of  than  the  precise  length  of  time. 
Allan,  who  was  in  the  engine-room,  and  who  would  have  to 
enter  the  times  in  his  log,  says  he  looked  at  the  clock  in  the 
engine-room,  and  that  by  it  the  order  to  turn  astern  full 
speed  was  ^iven  a  minute  and  a  half  after  the  order  to  stand 
by  the  engines,  and  that  the  collision  was  three  minutes  after 
the  order  to  stand  by  the  engines. 

As  I  stated  before,  the  judges  of  Appeal  had  the  advan- 
tage of  ^having  nautical  assessors  whose  advice  they  [887 
could  ask  on  anything  the  court  thought  important.  This 
House  has  not  that  advantage,  and  must  act  on  the  answers 
given  to  the  questions  actually  asked.  The  nautical  asses- 
sors, as  appears  by  what  I  quoted  before,  advised  the  Court 
of  Appeal  that  ,the  order  to  put  the  helm  hard  to  starboard 
was  right ;  but  that  the  order  full  speed  astern  ought  to  have 
been  given  at  once ;  by  which  I  understand  them  to  mean, 
not  merely  that^  to  go  on  full  speed  was  in  contravention 
of  the  16th  Article  of  the  Regulations  for  preventing  col- 
lisions at  sea,  but  that  it  was  bad  seamanship  in  itself ;  and 
this  was  in  conformity  with  the  opinion  of  the  pourt  of  Ad- 
miralty. But  the  judges  of  Appeal  thought  this  did  not 
dispose  of  the  case ;  and  they  asked  and  obtained  the  advice 
of  their  assessors  on  a  farther  question.  To  avoid  any  mis- 
take as  to  what  was  asked  and  what  was  answered,  I  will 
read  the  words  of  the  judgment  on  this  part  of  the  case. 
After  saying  that  the  assessors  said  that  the  right  manoBuvre 
was  not  to  order  the  engineer  merelv  to  stand  by  the  en- 
gines, but  the  right  manoeuvre  would  have  been  to  order  the 
engines  at  once  to  be  stopped  and  reversed,  Lord  Justice 
Brett  proceeds,  '^Therefore  at  that  moment  the  captain  of 
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the  Khedive  did  not  do  what  was  absolutely  the  right  thing. 
Moreover,  if  he  did  break  the  rule  of  navigation  by  break- 
ing that  rule  at  that  moment,  there  is  no  doubt  that  he  put 
the  property  and  the  liability  of  his  owners  into  the  greatest 
jeopardy.  We  do  not  desire  in  the  least  to  encourage  the 
idea  that  the  captain  of  a  steamer  when  there  is  danger  of  a 
collision  with  another,  should  break  from  this  rule  to  stop 
and  reverse ;  it  is  a  most  valuable  rul^,  and  must  be  obeyed 
if  it  possibly  can  be;  and  those  who  disobey  it  must  be 
made  liable  for  that  disobedience  unless  they  can,  under 
very  peculiar  circumstances,  excuse  themsel^^.  But,  hav- 
ing regard  to  what  I  have  before  stated,  we  then  asked  our 
advisers  the  following  question  : — If  this  order  which  he  gave 
was  not  absolutely  right  under  the  circumstances  (that  is, 
the  order  only  that  the  engineers  should  stand  by  the  en- 
gines), was  that  such  an  order  as  a  captain  of  ordinary  care, 
skill,  and  nerve,  might  be  fairly  as  a  seaman  excused  for  giv- 
ing under  the  circumstances  in  which  this  captain  was  placed. 
Those  circumstances,  as  was  well  known  to  those  who  advised 
888]  iiSi  were  that  at  a  *distance  of  not  more  than  a  mile  the 
ships  were  starboard  bow  to  starboard  bow,  approaching  on 
opposite  courses,  so  as  not  to  involve  risk  of  collision,  and 
at  that  distance  those  on  board  the  Voorwaarts  suddenly  put 
their  helm  hard-a-port  so  as  to  bring  them  suddenly  towards 
the  Khedive,  and  so  put  the  Khedive  into  a  position  of  sud- 
den, unexpected,  critical  danger.  Therefore  the  question 
comes  to  be  whether  the  captain  of  the  Khedive  being  so 
suddenly  placed  in  such  a  critical  position  it  can  be  said 
that  he  was  guilty  of  a  want  of  ordinary  care  and  skill  un- 
der such  circumstances  in  hesitating  for  the  space  of  a  min- 
ute whether  he  would  order  his  engines  to  be  reversed  full 
speed.  And  I  cannot  help  stating  that  that  hesitation  might 
involve  this  view,  the  ships  being  in  such  a  position,  if  those 
on  board  the  Voorwaarts  had,  from  doing  the  wrong  thing, 
resolved  in  a  moment  to  do  the  right  thing,  then  it  mi^ht 
be  that  the  gping  ahead  full  speed  of  the  Kh^ive  would  give 
them  more  room  to  get  right  again  from  what  they  were  do- 
ing ;  but  still  we  are  advised,  and  are  of  opinion,  that  he  did 
the  wrong  thing  under  the  circumstances.  But  in  answer  to 
that  last  question  those  advisers  have  advised  us  that  the 
captain  of  the  Khedive  might  be,  as  a  seaman,  fairly  excused 
for  that  hesitation  of  a  minute,  and  if  so  we  are  of  opinion 
that,  although  he  broke  the  rule,  and  although  he  did  not 
do  that  which  was  the  best  thing  to  do,  yet  in  respect  of 
that  hesitation  of  a  moment  (I  will  not  say  for  a  moment — 
for  a  minute)  to  do  the  best  thing  he  is  not  to  be  found  guilty 
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of  a  want  of  ordinary  care,  and  skill,  and  nerve  under  those 
difficult  circumstances  in  wliich  he  was  placed.  If  that  be 
Bo,  those  who  conduct  the  case  of  the  Khedive  have  proved 
that  those  on  board  the  Voorwaarts  were  guilty  of  negli- 
gence in  the  legal  sense,  and  have  satisfied  the  court  that 
those  in  charge  of  the  Khedive  were  not  guilty  of  negligence 
or  want  of  ordinary  care,  skill,  and  nerve  which  contributed 
to  the  accident.  I  may  say  that  those  who  advised  us  are  of 
opinion  that  the  vessels,  when  this  manoeuvre  of  the  Voor- 
waarts was  made,  were  so  close  that  considering  the  size  of 
the  vessels,  considering  the  speed  at  which  they  were  both 
then,  justifiably,  going,  considering  that  they  were  screw- 
ships  of  the  largest  calibre,  and  that  they  were  then  so  close, 
the  circumstances  of  stopping  and  reversing,  in  the  opinion 
of  our  advisers,  would  *not  have  bad  a  material  [889 
effect  on  either  ship."  I  may  observe  that  this  does  not 
ai>pear  to  have  been  the  opinion  of  the  judge  of  the  Ad- 
miralty and  his  assessors,  for  they  say  that  it  might  have 
prevented  the  collision.  Lord  Justice  Brett  process:  *'If 
so  the  collision  was  inevitable  when  the  Voorwaarts  per* 
formed  her  wrong  manoeuvre,  and  if  so,  even  if  the  captain 
of  the  Khedive  was  wrong,  he  would  not  be  wrong  in  any 
manner  contributing  to  the  accident.  But  without  differing 
from  those  ^ntlemen,  we  do  not  think  it  right  to  put  this 
decision  quite  alone  upon  that  view  of  theirs — rather  upon 
the  other ;  it  being  manifest  that  that  view  of  theirs  goes  a 
long  way  to  justify  the  other  view,  namely,  that  if  this  was 
done  at  a  time  when  the  vessels  were  so  close,  in  their  opinion 
a  collision  was  inevitable.  If  it  were  not  quite  inevitable  it 
is  obvious  that  it  was  done  at  a  time  that  Drought  the  cap- 
tain of  the  Khedive  suddenly  and  without  warning  into  a 
most  critical  position  of  danger.  It  is  upon  that  ruling  only 
that  we  desire  to  base  this  judgment ;  and  on  that  rule,  and 
on  our  decision  with  regard  to  that  rule,  we  are  of  opinion 
that  the  owners  of  the  Voorwaarts  are  solely  liable  for  this 
collision,  and  that  damages  must  be  awarded  accordingly." 
Lord  Justice  James  added,  ^*  The  Lord  Justice  has  commu- 
nicated to  us  what  the  judgment  would  be,  we  were  well 
aware  of  it,  and  1  need  not  say  that  that  is  the  judgment  of 
the  court.  I  may  perhaps  be  allowed  to  add  that  if  a  heavy 
van  drives  along  the  street  and  makes  the  horse  of  a  carriage 
unmanageable,  1  cannot  hold  that  the  coachman  is  to  blame 
if  he  pulls  the  wrong  rein." 

I  may  observe  that  the  terms  in  which  the  question  is 
asked  seem  to  me  hardly  to  do  Captain  Steward  justice. 
He  at  once,  on  seeing  the  red  light,  took  in  the  situation. 
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He  thought,  and  was  right  in  thinking,  that  the  Voorwaarts 
was  crossing  his  bows,  and  that  within  five  minutes  from 
that  time,  if  he  did  nothing,  he  must  come  stem  on  upon 
her  and  probably  send  her  to  the  bottom.  He  did  not  ht^si* 
tate,  but  at  once  made  np  his  mind  that  the  best  thing  to  do 
was  to  pat  his  helm  hard  to  starboard  with  a  view  to  en^ 
deavor  to  bring  the  ships  parallel,  or  as  nearly  as  possible 
parallel,  to  lessen  the  force  of  the  collision,  and  in  this  the 
nautical  assessors  say  he  was  right ;  and  as  far  as  I  am  com- 
petent to  form  an  opinion,  I  should  say  that  if  he  had  not 
890]  done  so  *the  Voorwaarts  would  probably  have  been 
sunk,  and  so  that  by  so  doing  he  probably  prevented  a 
great  loss  of  life,  and  diminished  the  loss  of  property.  He 
did  not  reverse  his  engines,  which  was  an  error ;  but  as  I 
think  I  must  understand  the  answer  of  the  assessors,  was 
such  an  error  as  a  seaman  might,  under  such  circumstances, 
commit  without  proving  thereby  that  he  was  deficient  in 
care,  skill,  or  nerve ;  and  this  the  judges  of  Appeal  thought 
•  justified  them  in  reversingthe  judgment  of  the  Court  of  Ad- 
miralty, and  finding  the  Khedive  free  from  blame.  I  am 
sorry  to  be  obliged  to  Bay  that  I  come  to  a  different  conclu* 
sion ;  I  feel  how  hard  it  is  when,  on  the  view  I  take  of  the 
facts,  Captain  Steward  showed  so  much  skill  and  nerve  and 
did  so  much  good,  to  say  that  his  owners  should  be  made 
liable  to  a  heavy  payment  in  consequence  of  a  venial  error 
on  his  part,  but  the  view  I  take  of  the  Merchant  Shipping 
Act,  1873,  36  &  37  Vict.  c.  86,  s.  17,  is  such  as  to  compel  me 
to  advise  your  Lordships  that  this  should  be  done. 

My  Lords,  in  the  Hiver  Wear  Commissioners  v.  Adam- 
son  (')  I  expressed  my  view  of  the  common  law  in  these 
terms  p:  *'That  the  owner  of  the  injured  property  must 
bear  his  own  loss  unless  he  can  establish  that  some  other 
person  is  in  fault  and  liable  to  make  it  good.  And  he  does 
not  establish  this  against  a  x>erson  merely  by  showing  that 
he  is  owner  of  the  carriage  or  ship  which  did  the  mischief, 
for  the  owner  incurs  no  liability  merely  because  he  is  owner. 
But  he  does  establish  such  a  liability  against  any  persons, 
who  either  wilfully  did  the  damage,  or  neglected  that  duty 
which  the  law  casts  upon  those  in  charge  of  a  carriage  on 
land  and  a  ship  on  water,  to  take  reasonable  care  and  use 
reasonable  skill  to  prevent  it  from  doing  injury,  and  that 
this  wilfulness  or  neglect  caused  the  damage,  and  if  he  can 
prove  that  the  person  who  has  been  guilty  of  either  stood  in 
the  relation  of  servant  to  another,  and  that  the  fault  oc- 
curred in  the  course  of  his  employment,  he  establishes  a 

(>)  2  App.  Cas.,  748;  21  Eng.  R.,  1.  (»)  2  App.  Cas.,  at  p.  76T. 
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liability  against  the  master  also."  I  should  add,  to  prevent 
possible  misapprehension,  that  althoagh  apart  from  statute 
law,  the  duty  which  the  court  casts  upon  him  who  has  the 
management  and  control  of  a  ship  at  sea  is  the  same  as  that 
which  the  law  casts  on  those  who  have  the  management  of 
a  carriage  on  shore,  viz.,  to  take  reasonable  care  and  to  use 
reasonable  *8kill  to  prevent  it  from  doing  injury,  yet  [891 
that  the  different  nature  of  the  two  things  makes  a  great  dif- 
ference in  the  practical  application  of  the  rule.  Much 
greater  care  is  reasonably  required  from  the  crew  of  a  ship 
who  ought  to  keep  a  looK-out  for  miles,  than  from  the  driver 
of  a  carriage  who  does  enough  if  he  looks  ahead  for  yards ; 
much  more  skill  is  reasonably  required  from  the  person  who 
takes  tlie  command  of  a  steamer  than  from  one  who  drives 
a  carriage. 
The  earlier  part  of  Lord  Justice  Brett's  judgment  ex* 
.  presses  the  rule  of  common  law  to  the  same  effect,  though 
m  other  language,  and  I  need  not  add  that  so  far  I  quite 
agree  with  him.  And  I  agree  also  in  what  he  says  that  a 
man  may  not  do  the  right  thing,  nay  may  even  do  the  wrong 
thing,  and  yet  not  be  guilty  of  neglect  of  his  duty>  which  is 
not  absolutely  to  do  right  at  all  events,  but  only  to  take 
reasonable  care  and  use  reasonable  skill ;  and  I  agree  that 
when  a  man  is  suddenly  and  without  warning  thrown  into  a 
critical  position,  due  allowance  should  be  made  for  this,  but 
not  too  much.    If,  to  take  the  example  Lord  Justice  James 

fives,  the  driver  of  a  van  cracking  his  whip  makes  the 
orses  of  a  carriage  suddenly  unmanageable,  the  fact  that 
the  driver  of  the  carriage  pulled  the  wrong  rein  would  be 
much  less  cogent  evidence  of  want  of  reasonable  skill  or  of 
reasonable  care  on  his  part,  than  if  he  did  the  same  thing 
when  driving  along  in  the  ordinary  way,  but  it  would  still 
be  evidence. 

It  was  on  the  application  of  this  last  principle  that  the 
Court  of  Appeal  reversed  the  judgment  or  the  Court  of  Ad- 
miralty in  the  ByweU  Castle  Q).  In  *that  case  no  question 
arose  as  to  the  infringement  of  any  of  the  statutable  direc- 
tions, and  the  question  was  entirely  one  of  degree,  how 
much  allowance  should  be  made  for  the  suddenness  of  the 
thing  when  determining  whether  there  was  a  want  of  reason- 
able care  and  reasonable  skill. 

But  the  Legislature  has  thought  fit  from  time  to  time  to 
make  enactments  as  to  what  vessels  shall  do ;  it  is  obviously 
desirable  that  one  ship  when  seeing  another  should  know 
what  it  is  to  be  expected  that  she  will  do.    These  directions 

{»)  4  P.  D.,  21V;   82  Eng.  R.,  260. 
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are  to  be  followed ;  and  to  secure  that  they  will  be  observed 
the  Legislature  made  provisions  which  have  been  varied 
892]  from  time  to  time.  That  in  *the  Merchant  Shipping 
Act,  1854,  sect.  298,  was  in  these  terms:  *' If  in  any  case  of 
collision  it  appears  to  the  court  before  which  the  case  is  tried 
that  such  collision  was  occasioned  by  the  non-observance  of 
any  rule,"  &c.,  **the  owner  of  the  ship  by  which  such  rule 
has  been  infringed  shall  not  be  entitled  to  recover  any  recom- 
I)ense  whatever  for  any  damage  sustained  by  such  ship  in 
such  collision,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary." 

On  the  construction  of  this  and  similarly  worded  enact- 
ments it  had  been  held  in  Tuff  v.  Warman  (')  that  though 
the  plaintiff  had  infringed  the  rules,  and  by  his  neglect  of 
duty  brought  the  vessel  into  dan^r,  yet  if  the  defendant 
could  by  reasonable  care  have  avoided  the  consequences  of  • 
the  plaintiff's  n^lect,  but  did  not,  and  so  caused  the  injury, 
the  plaintiff  could  recover,  as  under  such  circumstances  the 
collision  wa^s  not  occasioned  by  the  non-observance  of  the 
rule.  This  prevented  the  statute  from  producing  the  effect 
which  those  who  framed  it  wished ;  but  nothing  was  done 
till  attention  being  apparently  called  to  the  subject  by  tbe 
case  of  The  Fenhamif)^  in  the  Merchant  Shipping  Act,  1873, 
&  17  was  passed  in  the  following  words :  ^*  If  in  any  case 
of  collision  it  is  proved  to  the  court  before  which  this  case 
is  tried,  that  any  of  the  regulations  for  preventing  collisions 
contained  in,  or  made  und^,  the  Mercnant  Shipping  Acts, 
1854  to  1873,  has  been  infringed,  the  ship  by  wnich  such 
regulation  has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  departure  from  the  regula- 
tion necessary."  The  regulations  which  come  into  question 
in  this  case  are,  ^^Ships  under  steam  to  slacken  speed:  Art. 
16.  Every  steamship  when  approaching  another  ship  so  as 
to  involve  risk  of  collision  shall  slacken  her  speed,  or  if 
necessary,  stop  and  reverse ;  and  every  steamship  shall,  when 
in  a  fog«  go  at  a  moderate  speed.  Protiso  to  sate  special 
cases:  Art.  19.  In  obeying  and  construing  these  rules  due 
regard  must  be  had  to  all  dangers  of  navigation ;  and  due 
regard  must  also  be  had  to  any  special  circumstances  which 
mar  exist  in  any  particular  case  rendering  a  departure  from 
89^]  the  above  rules  necessary  in  orderto  *avoid  immedi- 
ate danger.    Ifo  ship  unilcT  any  circu:?istances  to  neglect 


Va  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  185 

H.L.  (E.)      Stoomvaart  Maatschappy  Nederland  v.  Peninsular  Nav.  Co.  1880 

proper  precautions :  Art.  20.  Nothing  in  these  rules  shall 
exonerate  any  ship,  or  the  owner,  or  master,  or  crew  thereof, 
from  the  consequences  of  any  neglect  to  carry  lights  or  sig- 
nals, or  of  any  neglect  to  keep  a  proper  look-out,  or  of  the 
iieglect  of  anj  precaution  which  may  be  required  by  the  or- 
dinary practice  of  seamen,  or  by  the  special  circumstances 
of  the  case." 

The  change  made  in  the  language  of  the  enactment  cannot 
have  been  made  without  an  object,  and  one  objV^ct  I  think 
must  have  been  to  take  away  what  was  the  ratio  decidendi 
in  Taffy.  Warman{') ;  and  another  to  render  it  unnecessary 
to  have  resort  to  an  artificial  rule  as  to  the  inference  to  be 
drawn  from  evidence  as  in  The  Fenham  (•). 

Since  that  statute  was  passed  there  have  been  two  impor- 
tant decisions  of  the  Privy  Council  upon  its  construction, 
The  Hiberniai^)  and  The  Fanny  M.  CarviUi^).  For  some 
unexplained  reason  they  are  not  reported  in  the  ^Law 
Heports.'  There  has  not  been,  as  far  as  I  can  learn,  any 
case  in  the  Court  of  Appeal  requiring  it  to  consider  the  case 
of  the  statute  till  the  present,  and,  most  unfortunately,  the 
reasons  which  induced  the  court,  in  the  present  case  to  pass 
it  over  as  irrelevant,  are  not  given.  It  is  never  satisfactory 
to  come  to  the  conclusion  that  the  opinion  of  another  is 
wrong  without  appreciating  the  reasons  which  led  to  that 
opinion :  here  your  Lordships  are  forced  to  do  so,  for  the 
Court  of  Appeal  has  not  given  those  reasons. 

In  The  Fanny  M.  CarvilH^\  it  is  said  in  the  Privy  Council, 
*^  In  construing  the  clause  in  question  it  is  to  be  observed 
that  the  act  of  1873  did  not  repeal,  nor  was  it  a  substitute 
for  the  Merchant  Shipping  Acts  of  1854  and  1862.  On  the 
contrary,  its  2d  section  declares  that  it  is  to  be  construed  as 
one  with  them.  Now,  the  298th  section  of  the  act  of  1854, 
and  the  29th  section  of  the  act  of  1862  provide,  each,  that  in 
certain  cases  of  the  infringement  of  the  sailing  regulations 
those  guilty  of  the  infringement  shall  incur  certain  conse- 
quences. But  each  contains  the  ^qualification  that  [894 
tlie  collision  shall  appear  to  the  court  to  have  been  occa- 
sioned by  the  non-observance  of  the  regulation  infringed. 
When,  therefore,  in  the  17th  section  of  the  act  of  1873  tlie 
Legislature  omitted  this  qualification,  it  must  be  presumed 
to  have  done  so  designedly,  and  at  all  events  to  have 
intended  that  it  should  no  longer  be  incumbent  on  the  oppo- 

(»)  2  C.  B.  (N.8.),  740;  26  L.  J.  (C.P.),  (»)  2  Asp.  Mar.  Law  Cas.,  454. 

263:  affirmed  6  C.  B.(N.S.),  678;  27  L.  (*)  Ibid,  478;    Law  Rep.,  4  A.  A  E.. 

J.  (C.P.),  822.  422 ;  on  appeal,  2  Asp.  Mar.  Law  Gas., 

(*)  Law  Rep.,  3  P.  C,  212.  665. 
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Bite  party  to  prove  that  the  non-observance  of  the  regula- 
tions in  part  contributed  to  the  collision.  Nor  does  it 
appear  to  their  Lordships  that  the  17th  section  of  the  act  of 
1873  can  be  taken  merely  to  shift  the  burden  of  proof  by 
raising  a  presumption  of  culpability  to  be  rebutted  Iby  proof 
that  the  non-observance  of  the  regulations  did  not  in  fact 
contribute  to  the  collision,  because  the  preceding,  the  18th 
section,  clearly  shows  that  where  the  Legislature  intended 
only  to  raise  a  presumption  capable  of  being  rebutted  by 
such  proof,  it  used  apt  words  to  express  that  intention. 
Their  Lordships  therefore  conceive  that  whatever  be  the  true 
construction  of  the  enactment  in  question  that  which  would 
take  the  case  out  of  its  operation  by  mere  proof  that  the 
infringement  of  the  regulation  did  not  in  fact  contribute  to 
the  collision,  is  inadmissible.  They  conceive  that  the  Legis- 
lature intended  at  least  to  obviate  the  necessity  for  the 
determination  of  this  question  of  fact  (often  a  very  nice 
one)  upon  conflicting  evidence." 

Tne  rest  of  the  judgment  proceeds  on  a  question  not 
raised  by  the  facts  in  the  present  case.  But  I  quite  agree  in 
this  view  of  the  law,  and  it  renders  it  unnecessary  to  con- 
sider the  last  finding  of  the  nautical  assessors  on  which  the 
Court  of  Appeal  did  not  act,  or  to  inquire  whether  they  or 
the  judge  of  the  Admiraltv  took  the  right  view  of  the  fact. 

I  think  farther,  that  wnere  a  sudden  change  of  circum- 
stances takes  ^lace  which  brings  a  regulation  into  operation 
though  the  thing  prescribed  bv  the  regulations  is  not  done 
by  the  person  in  chaise,  yet  the  re^^ulation  can  hardlv  be 
said  to  be  infringed  by  him  till  he  knows  or  ought  to  have 
known,  and  but  for  his  negligence  would  have  known,  of 
the  change  of  circumstances.  But  it  would  be  doing  Ca|>- 
tain  Steward  great  injustice  to  say  that  such  was  his  condi- 
tion. He  at  once  took  in  the  situation  and  was  aware  that 
there  was  risk  of  a  collision,  and  that  it  was  imminent  if 
not  inevitable,  and  he  acted  with  great  promptitude  and 
895]  skiU,  so  as  *greatly  to  alleviate  the  violence  of  that 
inevitable  collision.  Bbt  he  did  not  stop  and  reverse,  nor 
even  slacken  his  speed;  and  there  he  departed  from  the 
course  prescribed  by  Regulation  16 ;  nor  was  there  any  thing 
in  the  circumstances  rendering  a  departure  from  this  rule 
necessary  in  order  to  avoid  immediate  danger.  Even  if  it 
would  (in  the  absence  of  such  a  positive  rule)  be  better  sea- 
manship to  keep  way  on  the  ship  in  order  to  make  her  more 
manageable  (which  is  not  clear),  the  Legislature  has  thought 
it  better  to  prescribe  the  course  which  must  be  followed. 

1  feel  (though  for  the  reasons  stated  before,  very  sorry  for 
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it)  obliged  to  advise  yoar  Lordships  to  allow  this  appeal 
and  restore  the  order  of  the  Admiralty. 

Lord  Watson  :  My  liords,  in  this  case  it  is  not  disputed 
that  about  7.40  p.  m.,  on  the  23d  of  May,  1878,  two  steam- 
Tessels  of  large  burthen,  the  Voorwaarts  and  the  Khedive, 
came  into  collision  in  the  open  sea,  some  miles  to  the  north- 
ward of  Penanff  Island ;  and  the  qi^estion  to  be  determined 
is  whether  either  or  both  of  these  vessels  must  be  held 
responsible  for  the  consequences  of  the  collision. 

The  accounts  given  by  the  witnesses  from  the  two  vessels 
are  quite  irreconcilable,  although  they  have  certain  features 
in  common.  These  are,  that  the  masthead  lights  of  each 
vessel  became  visible  to  the  other  about  twenty  minutes, 
and  their  side  lights  at  least  ten  minutes  before  actual  colli- 
sion, and  that,  from  the  time  their  side  lights  opened,  they 
continued  to  approach  each  other  on  perfectly  safe  courses 
until  three  or  four  minutes  before  the  collision,  when  one  of 
them  executed  a  wrong  manoeuvre  which  brought  her  across 
the  bows  of  the  other ;  but  the  witnesses  of  the  Voorwaarts 
state  that  the  vessels  were  approaching  red  to  red,  and  that 
the  Khedive  wrongfully  starboarded  her  helm  and  showed 
her  green  light  on  the  port  bow  of  the  Voorwaarts— whereas 
the  witnesses  of  the  Khedive  allege  that  they  were  approach-  . 
ing  green  to  green  when  the  Voorwaarts  wrongf ullv  ported 
her  helm,  and  showed  her  red  light  on  the  starboard  bow  of ' 
the  Khedive.  Again,  the  witnesses  on  both  sides  are  agreed 
that  after  the  vessels  had  sighted  each  other  the  Khedive 
sent  up  two  blue  signal  lights  in  succession  ;  but  according 
to  the  Khedive  ^witnesses,  the  second  of  these  blue  [896 
lights  had  burned  out  at  or  before  7.30,  whilst  according  to 
those  of  the  Voorwaarts,  the  first  blue  light  was  not  ignited 
until  7.30,  and  the  second  disappeared  shortly  before  the 
collision,  just  as  the  Khedive  showed  her  green  light  upon 
the  port  bow  of  the  Voorwaarts. 

It  appears  to  be  a  matter  of  reasonable  certainty,  that  of 
these  contradictory  versions  of  what  took  place  before  the 
collision,  one  or  other  must  be  substantially  true,  and  in 
these  circumstances  I  have  no  hesitation  in  giving  credence 
to^  the  story  told  by  the  witnesses  of  the  Khedive,  because 
it  is  in  my  opinion  the  more  consistent  and  the  more  proba- 
ble of  the  two.  I  do  not  think  it  necessary  to  criticise  the 
evidence  in  detail,  but  I  shall  indicate  the  main  considera- 
tions which  have  led  me  to  form  that  conclusion. 

On  board  the  Khedive,  three  of  the  ship's  officers  were  on 
the  bridge ;  the  captain  and  fifst  officer  taking  charge  of  the 
navigation,  the  fifth  officer  being  stationed  on  the  port  side 
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for  the  parpose  of  telegraphing  the  captain's  orders  to  the 
engineer  below,  and  they  all  remained  at  their  posts  from 
the  time  when  the  bright  light  of  the  Voorwaarts  was  first 
seen  until  the  collision.  On  board  the  Voorwaarts  during 
that  period,  a  very  different  state  of  matters  prevailed. 
When  the  bright  light  of  the  Khedive  first  became  visible 
the  captain  and  second  officer  were  on  the  bridge,  bat  shortly 
afterwards  the  captain  went  down  to  his  dinner  in  the  chart 
room  leaving  the  second  officer  alone  in  charge.  Imme- 
diately after  seven  bells  had  struck  (7.30  p.  m.)  tnree  of  the 
ship's  officers  joined  the  second  officer  upon  the  bridge. 
The  third  officer,  who  had  dined,  came  up  to  relieve  tne 
second  officer  of  his  watch,  in  order  that  he  might  dine. 
The  captain  and  the  first  officer  were  attracted  by  an  order 
to  **bakbord"  or  port,  which  it  seems  had  been  given  by 
the  second,  but  was  repeated  in  a  loud  tone  by  tne  third 
officer.  The  assemblage  dispersed  almost  as  soon  as  it  met. 
The  second  officer,  although  his  watch  continued  until  eight 
P.M.,  went  off  to  his  dinner,  the  captain  returned  to  nis 
chart  room,  whilst  the  first  officer  went  to  change  his  clothes 
for  the  night,  leaving  the  navigation  of  the  Voorwaarts  from 
that  time  until  the  collision  took  place  in  the  sole  charge  of 
the  third  officer.  The  gentlemen  of  skill  in  the  Admiralty 
897]  Court  *appear  to  have  been  of  opinion  that  the  con- 
duct of  the  second  officer  in  relinquishing  his  charge  to  one 
of  inferior  rank,  at  a  time  when  his  vessel  was  actually 
manoeuvring  in  order  to  keep  clear  of  an  approaching 
steamer,  was  very  reprehensible,  and  of  itself  constituted 
fault  on  the  part  of  the  Voorwaarts.  Whilst  I  do  not  ven- 
ture to  differ  from  that  conclusion,  I  do  not  find  it  necessary 
to  rest  my  judgment  upon  it,  because,  apart  from  all  ques- 
tions involving  nautical  skill,  I  take  it  to  be  clear  that  a  con- 
sistent narrative  by  three  officers  who  were  present  and 
observing  throughout  the  whole  course  of  events  is,  cceterU 
paribuSj  more  reliable  than  an  account  given  by  four 
officers,  one  of  whom  was  the  sole  observer  during  the  first 
half  of  the  period,  and  another  the  sole  observer  during  the 
critical  ten  minutes  preceding  the  collision,  the  other  two 
having  no  opportunity  for  observation  between  7.20  and 
7.40  p.  M.,  except  on  one  brief  occasion  about  the  middle  of 
the  period. 

I  also  think  that  the  account  given  by  the  Khedive  wit- 
nesses of  the  time  at  which  her  blue  lights  were  burned  is 
favored  by  all  the  probabilities  of  the  case.  The  only  pos- 
sible object  of  her  captain  in  making  these  signals  was  to 
attract  the  notice  of  a  pilot  vessel,  or  of  what  he  believed 
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to  be  a  pilot  vessel.  It  is  certain  that  there  was  no  pilot 
vessel  in  sight,  and  that  what  he  mast  have  believed  to  be  a 
pilot  vessel  was  none  other  than  the  Voorwaarts.  Whilst 
it  was  perfectly  nataral  that  he  should  mistake  the  bright 
light  of  the  Voorwaarts,  when  first  seen  at  a  distance  of 
seven  or  eight  miles,  for  the  masthead  light  of  a  pilot  vessel 
four  or  five  miles  away,  it  is  in  the  last  degree  improbable 
that  he  should  have  fallen  into  that  error  exactly  at  half- 
past  seven,  the  time  of  sending  up  the  first  blue  light,  as 
stated  by  the  second  officer  of  the  Voorwaarts,  fully  ten 
minutes  after  the  vessels  came  into  sight  of  each  other :  sev- 
eral minutes  after  their  side  lights  became  visible  according 
to  the  second  officer,  and  when  they  were  only  about  three 
or  four  miles  apart  according  to  the  third  officer  of  the  Voor- 
waarts. And  if  it  be  once  conceded  that  the  Khedive's  ac- 
count of  these  blue  lights  is  the  correct  one,  the  story  told 
by  the  third  officer  of  the  Voorwaarts  of  what  occurred  dur- 
ing the  ten  minutes  preceding  the  collision,  becomes  abso- 
lutely incredible. 

*But,  assuming  it  to  be  proved,  as  I  think  it  is,  [898 
that  the  Voorwaarts  was  guilty  of  fault  in  unjnstinably 
steering  across  the  bows  of  the  Khedive,  the  appellants  con- 
tend tnat  the  Khedive  must  also  be  held  to  have  been  in 
fault,  and  that  th<$  decree  of  the  judge  of  the  Admiralty  Di- 
vision ought  therefore  to  be  restored.  They  do  not  assert 
that  the  officers  navigating  the  Khedive  were  guilty  of  neg- 
ligence or  fault  in  the  sense  of  the  common  law  ;  but  they 
do  assert  that  the  Khedive  infringed  the  16th  Article  of  the 
Regulations  for  Preventing  Collisions  at  Sea,  by  failing  to 
slacken  speed,  or  stop  and  reverse,  at  a  time  when  the  ves- 
sels were  in  imminent  danger  of  collision.  And  they  main- 
tain that,  under  the  provisions  of  sect.  17  of  36  &  37  Vict. 
c.  85,  the  legal  consequence  of  such  infringement  is  that,  for 
the  purposes  of  the  present  case,  the  Khedive  must  be 
deemed  to  have  been  in  fault. 

The  facts  of  the  case  bearing  upon  this  question  are 
shortly  these,  that  the  Voorwaarts  having,  a  few  minutes 
before  the  collision,  suddenly  opened  her  red  light  upon  the 
starboard  bow  of  the  Khedive,  the  captain  of  the  Knedive, 
at  7.37  P.M.,  starboarded  his  helm  with  the  view,  as  he 
states,  '^  of  endeavoring  to  bring  the  ships  parallel,  or  as 
nearly  as  possible  parellel,  to  lessen  the  force  of  the  colli- 
sion," and  at  the  same  time  signalled  to  his  engineer  to 
^' stand  by;"  that  at  7.38i  p.m.  the  captain,  considering 
that  collision  was  then  inevitable,  gave  the  order  to  stop 
and  reverse,  which  was  promptly  obeyed,  and  that  the  en- 
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gines  of  the  Khedive  bad  been  going  f  nil  epeed  astern  for 
nearl  V  a  minute  when  the  vessels  collided  at  7.40  p.m. 

Wnat  effect  the  Khedive's  maintaining  her  full  speed  for 
the  minute  and  a  half  intervening  between  the  orders  to 
"stand  by"  and  to  stop  and  reverse,  had  in  the  collision, 
it  is  not  easy  and  perhaps  not  necessary  to  ascertain  witli 
any  degree  of  precision.  The  gentlemen  of  skill  who  as- 
sisted the  judge  of  the  Admiralty  Court  seem  to  have  ad- 
vised that  the  Khedive ''ought,  in  the  circumstances,  to 
have  stopped  and  reversed,  or  at  least  slackened  her  speed, 
at  a  distance  and  at  a  time  which  would  have  prevented  the 
collision."  Seeing  that  the  Khedive  could  not  be  under  any 
possible  duty  to  slacken  speed  so  long  as  the  vessels  were 
approaching  each  other  green  to  green,  that  finding  appears 
to  me  to  imply  that,  in  tne  opinion  of  these  experts,  tne col- 
899]  lision  might  have  *been  avoided  if  the  captain  of  the 
Khedive  had  stopped  and  reversed,  or  even  slackened  speed, 
at  the  time  when  he  starboarded  and  gave  the  order  to  stand 
by.  The  g^tlemen  who  advised  the  Court  of  Appeal  ap- 
pear to  have  been  of  opinion  that  at  the  time  when  the  Voor- 
waarts  made  her  wrong  manoeuvre  the  vessels  were  "so 
close  that  the  circumstance  of  stopping  and  reversing  would 
not  have  had  a  material  effect  on  either  ship."  ^  The  result 
of  these  views  seems  to  be  that  it  is  not  possible  to  deter- 
mine, with  any  degree  of  certainty,  what  the  effect  of  the 
unexecuted  manoeuvre  would  have  been ;  but  that  it  is  cer- 
tain that  it  would  have  been  to  some  appreciable  extent  ben- 
eficial. 

The  experts  in  the  Court  of  Appeal  are  of  opinion  that 
the  absolutely  right  manoeuvre  on  the  part  of  the  captain  of 
the  Khedive  would  have  been  to  stop  and  reverse  immedi- 
ately after  the  red  light  of  the  Voorwaarts  was  seen.  They 
are  of  opinion  that  the  captain  did,  for  the  minute  and  a 
half  after  that  light  became  visible,  adopt  not  the  better,  but 
the  less  expedient  manoeuvre,  although  they  do  not  think 
the  adoption  of  the  better  would  have  materially  affected 
the  collision. 

I  nitist  now  advert  to  those  statutory  provisions  in  respect 
of  which  it  is  contended  that  the  Khedive  must  be  deemed 
to  have  been  in  fault.  The  enactments  especially  founded 
on  by  the  appellants  are  to  be  found  in  Article  16  of  the 
Begijlations  embodied  in  the  act  of  1862,  and  sect.  17  of  the 
Merchant  Shipping  Acts  Amendment  Act  of  1873.  In  con- 
struing these  enactments,  I  think  it  may  be  useful  to  con- 
eider  wliat  has  been  the  course  of  legislation  for  the  avowed 
purpose  of  preventing  collisions  at  sea. 
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The  Merchant  Shipping  Act  of  1864  (17  &  18  Vict.  c.  104), 
enacted  certain  rules  in  regard  to  lights,  fog  sfgnals,  and  the 
courses  to  be  steered  by  vessels  meeting  and  passing  each 
other,  and  for  enforcing  the  observance  of  these  statutory 
rules  it  was  provided  (sect.  298)  that  where,  in  any  case  of 
collision,  it  appeared  to  the  court  that  the  collision  was  oc- 
casioned by  tne  non-observance  of  any  of  them,  the  owner 
of  the  ship  by  which  the  rule  was  infringed  should  not  be 
entitled  to  recover  any  recompense  for  the  damage  sustained 
by  his  ship,  unless  it  were  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  *rendered  a  [900 
dei)arture  from  the  rule  necessary.  The  Legislature  had 
not,  as  yet,  made  any  regulation  touching  the  speed  of  meet- 
ing vessels. 

The  Amendment  Act  of  1862  (25  &  26  Vict.  c.  63),  repealed 
by  sect.  2,  and  relative  T^ble  A.,  the  rules  and  also  sect.  298 
of  the  act  of  1854,  and  by  sect.  25  and  relative  schedule  C, 
enacted  a  new  code  of  regulations  for  preventing  collisions 
at  sea,  power  being  ^iven  to  Her  Majesty  to  alter  or  add  to 
them,  from  time  to  time,  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade.  The  16th  article  of  the 
regulations,  which  is  still  in  force,  provides  that  ^^  every 
steamship  when  approaching  another  ship,  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary, 
stop  and  reverse ;  and  every  steamship  shall,  when  in  a  fog, 
go  at  a  moderate  pace." 

By  sect.  29  of  the  act  of  1862  it  was  enacted  that  '4f  in 
any  case  of  collision  it  appears  to  the  court  before  whom  the 
case  is  tried  that  such  collision  was  occasioned  by  the  non- 
observance  of  any  regulation  made  by  or  in  pursuance  of 
this  act,  the  ship  by  which  such  regulation  nas  been  in- 
fringed shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that  the  circumstances  of  the 
case  made  a  departure  from  the  rule  necessary." 

The  Amendment  Act  of  1873  (36  &  37  Vict.  c.  85),  made 
no  change  upon  the  regulation  as  to  speed,  but  it  repealed 
(sect.  33)  sect.  29  of  the  act  of  1862,  and  in  lieu  thereof  en- 
acted (sect.  17)  as  follows :  *'  If  in  any  case  of  collision  it  is 
proved  to  the  court  before  which  the  case  is  tried  that  any 
of  the  regulations  for  preventing  collisions  contained  in,  or 
made  under,  the  Merchant  Shipping  Acts,  1864  to  1873,  has 
been  infringed,  the  ship  by  which  such  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown 
to  the  satisfaction  of  the  court  that  the  circumstances  of  the 
case  made  departure  from  the  regulation  necessary." 

I  think  it  is  impossible,  upon  a  careful  consideration  of 
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these  successive  enactments,  to  avoid  the  inference  that  the 
Legislature  did  not  intend,  in  certain  specified  circum- 
stances, to  leave  mariners  to  decide  for  themselves,  but  on 
the  contrary,  intended  to  prescribe  rules  to  be  observed  by 
all  in  these  circumstances ;  and  that  no  one  was  to  be  ex- 
cused for  non-compliance,  or  exempted  from  the  statutory 
901]  *consequences  of  non-compliance  with  the  rules,  in 
circumstances  to  which  they  were  applicable,  unless  he 
could  bring  himself  within  a  statutory  exception.  I  am  also 
of  opinion  that  in  enacting  these  regulations,  and  in  fencing 
them  with  provisions  as  to  the  consequences  of  non-observ- 
ance, the  Legislature  was  not  declaring  or  even  relying  upon 
any  known  principle  of  law,  but  was  deliberately  creating 
many  new  duties,  with  correlative  responsibilities,  unknown 
to  the  common  law.  It  is  farther  apparent  that  the  repeal 
of  sect.  29  of  the  act  of  1862,  and  the  substitution  for  it  of 
sect.  17  of  the  act  of  1873,  must  have  been  intended  to  in-* 
crease  the  stringency  of  the  statutory  regulations. 

The  interpretation  of  sect.  17  of  the  more  recent  act,  so 
far  as  required  for  the  decision  of  the  present  case,  does  not 
appear  to  me  to  be  attended  with  difficulty.  If  a  vessel  at 
or  about  the  time  of  collision  with  another,  infringe  a  statu- 
tory rule  which  was  in  the  circumstances  applicable,  and  if 
it  be  not  established  that  a  necessity  existed  for  departing 
from  the  rule,  the  vessel  so  infringing  must,  in  terms  of  the 
statute,  be  held  to  have  been  in  fault.  Now  on  the  assump- 
tion that  the  Khedive  did  infringe  Article  16  of  the  Regula- 
tions, it  has  not  been  suggested,  and  it  is  certainly  not 
proved,  that  the  captain  of  the  Khedive  was  constrained  to 
depart  from  it  by  any  necessity,  real  or  supposed :  and  if 
that  which  I  have  assumed  were  conceded,  I  should  have  no 
hesitation  in  applying  the  provisions  of  sect.  17  to  the  case, 
and  holding  that  the  Khedive  was  in  fault.  It  therefore  be- 
comes necessary  to  consider  whether  the  16th  regulation 
was  or  was  not  infringed  by  the  Khedive. 

Apart  from  statutory  qualifications  or  exemptions,  to 
which  I  shall  immediately  refer,  it  does  not  seem  doubtful 
that  during  the  period  of  a  minute  and  a  half  which  elapsed 
between  the  order  to  "stand  by^'  and  the  order  to  stop  and 
reverse,  the  Khedive  was  within  the  rule  established  by  the 
16th  article,  and  disobeyed  it.  At  the  time  the  order  to 
*' stand  by"  was  given,  the  two  vessels  were  not  only  ap- 
proaching each  other,  '*8oas  to  involve  risk  of  collision," 
but  were  seen  and  known  to  be  so  by  the  captain  of  the 
Khedive.  Had  it  been  possible  to  hold,  npon  the  evidence, 
that  the  period  in  question  was  so  brief,  and  the  Voorwaarts' 
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Badden  change  of  coarse  so  startling,  that  the  captain  coald 
not  be  fairly  *expected  to  suppose,  and  did  not  be-  [902 
lieve  the  fact  that  a  collision  was  imminent  before  he  gave 
the  order  to  stop  and  reverse,  I  should  in  that  case  have  ac- 
quitted the  Khedive  of  fault,  on  the  ground  that  the  16th 
article  could  not  reasonably  be  held  to  apply  before  the 
moment  at  which  it  was  actually  obeyed.  But  the  captain' s 
own  testimony  excludes  that  inference,  because  he  distinctly 
avows  that  he  at  once  saw  the  risk  of  the  collision,  but, 
instead  of  giving  obedience  to  the  rule,  he  steered  so  as  to 
diminish  the  violence  of  the  concussion  which  he  anticipated. 

The  16th  article  is  expressed  in  terms  absolute  and  un- 
qualified; but  it  is  rightly  contended  for  the  Khedive  that 
it  must  be  read  in  connection  with  the  19th  article,  which 
runs  as  follows:  ^^In  obeying  and  construing  these  rules 
due  regard  must  be  had  to  all  dangers  of  navigation,  and 
due  regard  must  also  be  had  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  rendering  a  depart- 
ure from  the  above  rules  necessary  in  order  to  avoid  imme- 
diate danger."  This  article  undoubtedly  introduces  certain 
important  qualifications  of  the  rule  enacted  by  article  16 ; 
but  I  do  not  think  the  case  of  the  Khedive  can  be  brought 
within  either  of  the  exceptions  -which  it  creates.  There  is 
nothing  in  the  case  to  suggest  the  existence  of  any  danger 
of  navigation,  a  due  regard  to  which  would  have  led  to  a 
disregard  of  the  16th  rule.  The  only  existing  danger  was 
the  ver^  danger  to  which  the  ride  applies,  and  to  prevent 
which  It  was  enacted.  And  there  is  just  as  little  room  for 
the  suggestion  that  there  existed  any  special  circumstances 
which  rendered  it  necessary  for  the  Khedive  to  continue  at 
full  speed,  instead  of  slowing,  or  stopping,  or  reversing,  in 
order  to  avoid  immediate  danger. 

I  am  accordingly  of  opinion  that  the  Khedive,  being 
within  the  rule  of  article  16,  and  not  within  any  of  the  statu- 
tory exceptions  to  that  rule,  infringed  it ;  and,  seeing  it  has 
not  been  proved  to  my  satisfaction  that  the  circumstances 
of  the  case  made  a  departure  from  the  rule  necessary,  I  con- 
sider myself  bound  by  the  provisions  of  the  act  of  1873  (sec- 
tion 17)  to  hold  that  the  Khedive  was  in  fault. 

It  was  not  without  hesitation  that  I  ventured  at  first  to 
differ  from  the  opinions  expressed  by  the  learned  judges 
of  the  Court  of  Appeal.  But  fuller  consideration  of  the 
case  has  satisfied  me  that  *the  principle  upon  which  [903 
their  Lordships  decided  in  favor  of  the  Khedive  is  incon- 
sistent with  the  policy  and  provisions  of  the  Merchant  Ship- 
ping Acts.  The  principle,  as  I  understand  it,  may  be  thus 
34  Eng.  Rep.  13 
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formulated  : — When  two  vessels,  A.  and  B.,  are  approach- 
ing near  to  each  other  under  steam,  each  steering  a  proper 
course,  and  A.  is  suddenly,  by  a  wrong  manoeuvre  placed  in 
a  position  of  critical  danger,  and  exposed  to  the  obvious  risk 
of  collision,  A.  shall  not  be  deemed  to  be  in  fanlt  by  reason 
of  her  captain  not  having  given  the  order  to  slacken  speed 
or  to  stop  and  reverse,  as  required  by  the  16th  regulation, 
provided  it  is  established  to  the  satisfaction  of  the  court 
that  a  captain  of  ordinary  care,  skill,  and  nerve  might  be 
fairly  excused  in  the  circumstances  for  not  having  given 
such  order. 

I  have  possibly  failed  to  give  adequate  expression  to  the 
principle  which  is  so  elaborately  expounded  m  the  opinion 
of  the  Lord  Justice  Brett,  who  in  this  case  delivered  the 
judgment  of  the  Court  of  Appeal ;  but  I  think  I  am  justified 
in  stating  that  his  Lordship  did  not  decide  in  favor  of  the 
Khedive  because  she  was  not  within  the  16th  regulation,  or 
because  she  was  within  any  exception  expressed  in  the  stat- 
utes, but  solely  because  he  held  it  to  be  proved  that  depart- 
ure from  the  rule,  in  the  circumstances  in  which  the  captain 
of  the  Khedive  was  placed,  did  not  imply  such  want  of  care 
and  forethought  as  would  constitute  negligence  or  fault  at 
common  law  on  the  part  of  a  seaman  of  average  skill  and 
nerve.  I  cannot  accept  the  principle  thus  affirmed  by  the 
Court  of  Appeal,  because  it  practically  substitutes  for  the 
statutory  definition  of  fault  the  old  rule  of  the  common  law, 
which,  in  my  opinion,  the  statutory  enactments  were  in- 
tended to  supersede.  The  result  of  adopting  the  principle 
must  be  that  whenever  the  risk  of  collision  has  been  occa- 
sioned by  the  faulty  manoeuvre  of  one  of  two  approaching 
vessels,  the  other  vessel  will  be  exempted  from  the  statutory 
test  of  liability.  Antecedent  fault  on  the  part  of  one  of  the 
colliding  vessels  must  characterize  a  very  considerable  pro- 

Eortion  of  the  cases  of  collision  at  sea ;  and  I  think  it  may 
e  assumed  that  sudden  and  imminent  risk  of  collision  is 
frequently  due  to  that  cause.  To  abrogate  the  statutory 
rule  in  such  cases  would  be  tantamount  to  defeating  the 
leading  purpose  of  its  enactment.  It  was  enacted  with  a 
904]  view  to  obviate  the  risk  and  *minimize  the  results  of 
collision  ;  and  the  more  imminent  the  risk  the  more  impera- 
tive is  the  necessity  for  implicit  obedience  to  the  rule.  The 
argument  was  very  fairly  pressed  upon  us,  that  the  Legis- 
Litare  cannot  have  intended  to  push  the  rule  to  such  harsh 
i-xtremities,  as  to  hold  that  a  vessel  was  in  fault,  whose 
captain  had  done  all  that  could  be  expected  of  a  seaman  of 
ordinary  nerve  and  skill.     With  that  argument  I  cannot 
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agree.  It  appears  to  me  that  it  was  the  deliberate  policy  of 
the  Legislature  to  compel  sea  captains,  when  their  vessels 
are  in  danger  of  collision,  to  obey  the  *rule  and  not  to  trast 
to  their  own  nerve  and  skHl ;  and  that  it  was  an  essential 
part  of  the  same  policy  to  admit  of  no  excuse  for  non- 
observance  of  the  rule  short  of  satisfactory  evidence,  either 
that  the  captain  was  constrained  to  disobey  it  by  other  perils 
of  the  sea,  or  that  he  adopted  a  course  which,  in  the  circum- 
stances, was  better  than  that  prescribed  by  the  rule.  And, 
tor  my  own  part,  I  cannot  think  the  Legislature  has  acted 
unwisely  in  applying  a  uniform  statutory  test  to  all  such 
cases,  instead  of  leaving  them  to  be  decided  by  the  variable 
test  of  faulty  as  ascertained  in  each  case  with  the  aid  of 
nautical  opinion. 

The  present  question  does  not  appear  to  be  directly  ruled 
by  any  previous  decision  of  the  Court  of  Appeal ;  and  I 
therefore  regret  that  the  Lords  Justices  did  not  criticise,  or 
even  refer  to,  the  provisions  of  the  Merchant  Shipping  Acts  ; 
because  it  may  be  that  the  grounds  upon  which  their  Lord- 
ships set  aside  these  enactments,  as  inapplicable  to  the  case 
of  the  Khedive,  have  not  been  brought  fully  under  the  no- 
tice of  the  House.  In  the  cases  of  The  Ilibernia  (*)  and 
TJie  Fanny  M,  Carvill  (*)  the  point  did  arise  for  decision 
before  the  J  udicial  Committee  of  the  Privy  Council ;  and  it 
is  very  satisfactory  to  find  that  in  both  these  cases,  the  view 
taken  by  the  learned  Lords  of  the  policy  and  effect  of  the 
safety  clauses  of  the  Merchant  Shipping  Acts,  was  in  com- 
plete accordance  with  the  judgment  proposed  to  be  pro- 
nounced by  your  Lordships,  in  which  I  concur. 

Lord  Hatherley  :    My  Lords,  in  this  case  I  have  re- 

i nested  both  my  noble  and  learned  friends  to  read  to  your 
ordships  their  written  opinions,  *which  are  so  [905 
clearly  expressed  that  they  may  be  well  understood  by 
those  who  hereafter  may  have  to  take  into  their  considera- 
tion the  question  of  their  duty  when  e^cposed  to  a  possi- 
bility or  danger  of  collision  at  sea. 

My  Lords,  the  case  before  us  embraces  two  heads  for  con- 
sideration. The  first  is  whether  there  has  been  any  negli- 
gence, either  by  breach  of  rules  or  otherwise,  on  the  part  of 
the  Khedive,  the  vessel  sued  by  the  owners  of  the  Voor- 
waarts.  The  second  question  is  whether  the  Voorwaarts 
itself  was  not  guilty  of  violating  the  regulations  of  the 
Merchant  Shipping  Act,  or  whether  at  all  events  it  did  not 
contribute  to   the  mischief.      Now,   my  Lords,   both   the 

(1)  2  Asp.  Mar.  Law  Gas..  464.  Rep.,  4  A.  <fr  E.,  422;  on  uppeal,  2  Asp. 

O  2  Asp.  Mar.  Law  Gas.,  478 ;   Law    Mar,  L|iw  C(ia.,  566. 
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learned  judge  of  the  Admiralty  Court,  assisted  by  nautical 
assessors,  and  the  learned  judges  of  the  Court  of  Appeal, 
also  assisted  by  nautical  assessors,  were  clearly  of  opinion 
that  as  regarded  the  Voorwaartfe  it  was  in  fault  in  many 
particulars.  I  see  no  reason  why  their  decisions  should 
not  be  affirmed  by  your  Lordships.  I  will  not  repeat  what 
has  been  already  stated  in  the  opinions  of  my  noble  and 
learned  friends,  I  only  wish  to  express  my  entire  concur- 
rence in  them. 

As  regards  the  Voorwaarts  no  other  conclusion  has  been 
or  could  be  arrived  at  than  that  there  was  considerable  fault 
on  the  part  of  the  officers  of  that  vessel — [His  Lordship 
referred  to  the  evidence] — as  to  their  leaving  the  deck,  and 
the  sudden  porting  the  helm,  and  so  changing  the  course  as 
to  bring  that  vessel  into  a  position  in  which  there  was  a 
probability  of  an  immediate  and  direct  collision  with  the 
Khedive.  The  Voorwaarts  did  not  slacken  speed,  still  less 
reverse  the  engines  after  the  collision  was  seen  to  be  immi- 
nent, until  the  very  moment  of  its  taking  place.  Therefore, 
my  Lords,  as  to  the  Voorwaarts  there  can  be  no  doubt  or 
difficulty  in  the  matter. 

The  question  came  to  be  what  was  to  be  said  with  refer- 
ence to  the  position  of  the  Khedive.  I  think  the  action  was 
against  the  Khedive  in  rem^  and  the  owners  of  that  vessel 
put  in  a  counter-claim  with  respect  to  the  mischief  done  by 
the  Voorwaarts.  The  courts  have  decided  that  the  Voor- 
waarts is  responsible,  whether  solely  or  not,  for  what  took 
place.    Now  with  regard  to  the  Khedive  all  seems  to  have 

§roceeded  perfectly  smoothly,  so  far  as  I  can  observe  from 
06]  the  evidence,  until  there  was  this  sudden  *change  of 
direction  on  the  part  of  the  Voorwaarts  by  putting  the  helm 
hard-a-port,  which  brought  the  Voorwaarts  and  the  Khedive 
nearer  to  each  other  at  once,  and  ultimately  brought  about 
the  collision.  Upon  that  part  of  the  case  I  confess  I  wished 
very  carefully  to  read  through  the  whole  of  the  evidence. 
There  is  a  great  discrepancy  between  the  testimony  on  the 
one  side  and  on  the  other,  greater  than  can  possibly  be  rec- 
onciled, and  that  appears  to  be  of  the  greatest  importance. 
Tljat  sutijrf  has  already  been  fully  discussed,  and  I  agree 
with  my  liuMe  and  learned  friends  who  have  preceded  me 
that  grWt  weight  is  due  to  the  opinions  of  the  nautical 
assessors. 

My  Lords,  the  question  being  put  to  the  nautical  assessors, 

there  was  no  difference  of  opinion  in  the  court  below  that 

he  rules  and  regulations  for  preventing  collisions  between 

leam  vessels  at  sea,  especially  article  No.  16,  had  not  been 
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observed.  That  is  the  rule  by  which,  when  there  is  immi- 
nent danger,  as  there  was  in  this  case,  of  immediate  colli- 
sion, each  person  in  charge  of  a  ship  is  put  under  the 
responsibility  of  slackening  speed,  or,  if  necessary,  stopping 
and  reversing  the  engines.  When  we  come  to  inquire  what 
-was  done  by  the  Khedive  upon  the  extraordinary  act  I  have 
described  being  done  on  the  part  of  the  Voorwaarts,  we 
find  that  the  captain  of  the  Khedive  (as  my  noble  and 
learned  friend  has  said)  with  great  promptness  and  readi- 
ness, first  of  all  starboarded  the  nelm,  and  then  finding  a  colli- 
sion likelv  to  take  place  if  he  went  stem  on  to  the  other  vessel, 
lie  gave  toe  order  to  stand  by  the  engines.  The  main  ques- 
tion which  coQies  before  us  is  reduced  to  this,  whether  he 
should  have  gone  beyond  that  and  said  or  done  either  more 
or  less  at  that  time. 

This  question,  my  Lords,  connected  with  what  ought  to 
have  been  the  conduct  of  the  captain  of  the  Khedive  on  the 
occasion,  has  been  referred  as  a  special  question  to  the 
nautical  assessors  by  the  Court  of  Appeal,  and  what 
the  Lords  Justices  say  is  this,  that  although  the  nautical 
assessors  said  that  to  a  certain  extent  what  was  proper  had 
been  done,  yet  they  went  on  to  say  that  the  captain,  at  the 
same  time  that  he  gave  the  order  to  stand  b^  the  engines, 
ought  to  have  ordered  the  stopping  and  the  immediate  re- 
versal of  the  engines,  so  as  to  secure  the  Khedive  from 
coming  into  immediate  collision  with  the  Voorwaarts. 
What  he  did  *seems  to  have  been  done  for  the  pur-  [907 
pose  of  bringing  the  two  vessels  on  parallel  courses,  so 
that  if  there  were  a  collision  at  all  between  the  vessels,  it 
might  have  been  by  simple  friction  alongside  instead  of  a  di- 
rect collision,  and  have  caused  less  damage  in  consequence. 

But  then  the  question  is,  should  he  or  should  he  not  have 
acted  according  to  article  No.  16,  which  lays  down  the 
course  to  be  taken,  and  have  stopped  and  reversed  the 
engines,  instead  of  going  on  at  full  speed  1  Now,  my  Lords, 
upon  this  there  is  a  passage  in  the  judgment  of  Lord  Justice 
Brett  which  struck  me  during  the  argument,  and  has  con- 
tinued to  strike  me,  as  of  considerable  weight.  It  is  this, 
•*We  are  advised,  and  are  of  opinion,  that  under  the  cir- 
cumstances and  in  the  position  of  those  two  ships,  it  was 
quite  right  that  the  helm  of  the  Khedive  should  be  put  hard- 
a-8tarboard.  But  then  comes  the  question  whether  the 
captain  ought  not,  at  the  time  he  gave  the  order  to  put  the 
helm  bard-a-starboard,  to  have  ordered  the  engines  to  be 
stopped  and  reversed.  It  was  obvious  that  at  that  moment 
there  were  two  steamships  approaching  each  other  in  great 
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danger  of  collision  ;  it  is  obvious,  therefore,  that  the  role  of 
navigation  applied,  unless  there  were  something  which 
made  it  necessary  for  the  safety  of  the  navigation  that  the 
rule  as  to  stopping  and  reversing  should  not  be  acted  upon. 
Upon  that,  of  course,  we  are  bound  to  consult  the  gentle- 
men who  advise  us,  and  the  question  which  we  put  to  them 
was,  '  Was  it  a  right  manoeuvre,  under  the  circumstances, 
on  the  part  of  the  captain  of  the  Khedive  to  order  the  engi- 
neers to  stand  by  the  engines,  or  was  the  right  manceuvre 
then  to  order  the  engines  at  once  to  be  stopped  and  re- 
versed '< '  The  answer  was,  as  might  have  been  expected, 
that  the  right  manoeuvre  was  not  to  order  the  engineer 
merely  to  stand  by  the  engines,  but  the  right  mancEuvre 
would  have  been  to  order  the  engines  at  once  to  be  stopi)ed 
and  reversed.  Therefore,  at  that  moment  the  captain  of  the 
Khedive  did  not  do  whalr  was  absolutely  the  right  thing. 
Moreover,  if  he  did  break  the  rule  of  navigation,  by  break- 
ing that  rule  at  that  moment  there  is  no  doubt  that  he  put 
the  property  and  the  liability  of  his  owners  into  the  greatest 
jeopardy."  The  question,  as  the  learned  Lord  Justice  said, 
was  whether  there  was  a  necessity  established  for  departing 
908]  from  the  rule,  and  upon  the  answer  *given  by  the 
nautical  assessors  the  conclusion  is  that  no  such  necessity 
was  shown.  Has  it  ever  been  said  by  nautical  assessors 
that  what  the  rule  prescribes  was  not  the  right  thing  to  do  i 
There  appears  to  me  to  have  been  no  excuse  for  a  departure 
from  the  16th  rule. 

The  learned  judges  of  the  Court  of  Appeal  put  it  still 
more  strongly  in  another  part.  Lord  Justice  Brett  there 
says,  "  In  such  a  position,  if  those  on  board  the  Voorwaarts 
had,  from  doing  the  wron^  thing  resolved  in  a  moment  to  do 
the  right  thing,  then  it  might  be  that  the  going  ahead  full 
speed  of  the  Khedive  would  give  them  more  room  to  get 
right  again  from  what  they  were  doing  ;  but  still  we  are  ad- 
vised, and  are  of  opinion,  that  he  did  the  wrong  thing.  But 
in  answer  to  that  last  question,  those  advisers  have  advised 
us  that  the  captain  of  the  Khedive  might  be,  as  a  seaman, 
fairly  excused  for  that  hesitation  of  a  minute,  and  if  so  we 
are  of  opinion  that,  although  he  broke  the  rule,  and  although 
he  did  not  do  that  which  was  the  best  thing  to  do,  yet  in 
respect  of  that  short  hesitation  to  do  the  best  thing,  he  is 
not  to  be  found  guilty  of  a  want  of  ordinary  care  and  skill 
and  nerve  under  the  difficult  circumstances  in  which  he  was 
placed."  It  appears  to  me,  from  reading  that  passage,  that 
the  learned  judge  has  somewhat  extended  the  exceptions 
from  the  liability  to  be  deemed  in  default.    He  adds  to  those 
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exceptions  which  are  specified  this  other  exception  :  unless 
the  captain  can  prove  to  the  satisfaction  of  the  judges  who 
have  to  determine  the  case  that  he  acted  as  a  resolute  sea- 
man with  good  nerve,  and  so  on.  Now  I  apprehend,  my 
Lords,  that  really  the  concluding  observations  which  were 
made  by  my  noble  and  learned  friend  who  last  preceded  me 
(Lord  Watson),  citing  the  case  of  The  Hibernia  (*),  and 
the  case  of  TJte  Fanny  M.  Carmll  ('),  dispose  exactly  of 
this  view,  which  appears  to  have  been  taken  by  the  learned 
Lord  Justice.  If  you  can  show  that  you  could  not  adhere 
to  the  rule  without  producing  danger,  that  is  one  of  the 
specified  exceptions.  If  you  can  show  that  there  was  an 
absolute  necessity  for  doing  what  you  did  or  what  you 
omitted  to  do,  then  again  you  are  exempted.  And  it  is  thus 
left  open  to  you  to  show  that  you  did  not  contribute  to  the 
mischief. 

^Perhaps  it  is  not  astonishing  that  some  little  de-  [909 
gree  of  confusion  should  arise  from  the  numerous  dealings 
with  these  acts  of  Parliament  and  the  various  changes  in 
their  wording.  But  in  a  case  of  immediate  danger,  where  a 
collision  appears  to  be  inevitable  and  all  depends  upon  the 
course  of  action  immediately  pursued,  nothing  can  be  more 
important  than  that  those  who  have  charge  of  the  naviga- 
tion of  a  vessel  should  know  that  if  they  depart  from  the 
rule  which  is  laid  down  with  sufficient  distinctness,  they 
must  prove  not  only  to  their  own  satisfaction,  but  also  to 
the  satisfaction  of  the  court  which  has  to  decide  the 
question,  that  what  was  done  was  necessary  for  the  pur- 
pose of  avoiding  immediate  danger.  Now,  one  remark 
occurs  here,  which  is  this,  that  these  rules  must  be  looked 
at  very  much  from  this  point  of  view ;  they  are  general 
rules  to  be  adopted  by  all  persons  having  charge  of  the 
navigation  of  vessels  with  the  exceptions  which  have  been 
pointed  out.  This  rule  is  not  laid  down  merely  for  the 
sake  of  the  vessel  commanded  by  the  man  who  breaks  it, 
but  for  the  sake  of  the  vessel  commanded  by  the  man  ap- 
proaching at  a  distance  and  who  has  no  right  or  reason  to 
suppose  that  he  will  break  it.     If  the  rule  is  observed,  every 

rjrson  will  know  precisely  what  he  is  to  do,  and  will  say, 
will  carry  out  my  directions  entirely  with  that  knowledge 
which  I  possess.  On  the  other  hand,  if  the  court  allows 
these  rules  lightly  to  be  departed  from,  the  result  will  be 
the  very  evil  which  the  act  was  intended  to  prevent.  As  I 
have  just  said,  these  are  general  rules,  laid  down  to  govern 

i})  2  Asp.  Mar.  Law  Cas.,  464.  Rep.,  4  A.  <b  E.,  422  ;  on  appeal,  2  Asp. 

(')  2  Asp.  Mar.  Law  Cas.,  478  ;  Law    Mar.  Law  Cas.,  565. 
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any  person  who  has  charge  of  a  vessel,  both  for  the  sake  of 
the  safety  of  his  own  vessel  and  for  the  sake  of  the  safety 
of  the  vessels  approaching  him.  A  strong  instance  of  the 
importance  of  observing  them  occurs  in  this  very  case.  If 
the  rule  had  been  acted  upon,  from  the  steady  course  which 
the  two  vessels  were  holding,  it  would  in  all  probability 
have  led  to  a  successful  issue,  but  the  disregard  of  the  rule 
with  reference  to  the  porting  of  the  helm  caused  the  one 
vessel  to  steer  on  to  the  other,  and  that  very  danger  was 
produced  which  the  rule  was  intended  to  prevent. 

Therefore,  my  Lords,  I  think  that  the  regulations  having 
been  departed  from  by  the  Khedive,  that  vessel  must  be 
deemed  to  be  in  fault,  unless  the  master  produces  a  statu- 
tory exculpation  and  proves  it  to  the  satisfaction  of  the 
910]  court.  That  does  not  appear  *to  have  been  done  in 
this  instance.  It  follows  that  the  course  we  must  take  will  be 
to  restore  the  judgment  of  the  Court  of  Admiralty  and  to  re- 
verse that  portion  ofthe  decree  of  the  Court  of  Appeal  which 
exempts  the  Khedive  from  liability.  The  motion  which  I 
should  suggest  to  your  Lordships,  if  you  see  fit  to  accede  to 
it,  would  be,  that  the  decree  of  the  Lords  Justices  be  reversed 
so  far  as  it  exempted  the  Khedive  from  liability  and  so  far 
as  it  relates  to  paying  the  costs  of  the  proceedings  below  ; 
and  that  the  order  of  the  Court  of  Admiralty  be  restored. 

[After  consulting  with  Lord  Blackburn  his  Lordship 
added :]  My  Lords,  the  motion  I  have  to  make  is  this :  To 
reverse  the  order  of  the  Court  of  Appeal  so  far  as  it  alters 
or  varies  the  decree  of  the  Court  of  Admiralty;  to  restore 
the  judgment  of  the  Court  of  Admiralty,  and  to  give  the 
costs  of  the  appeal  in  this  House  to  the  successful  party, 
the  appellants. 

Decree  of  the  court  hetow  complained  of  reversed 
so  far  as  it  varies  the  decree  of  the  Court  of 
Admiralty^  and  the  judgment  ofthe  Court  of 
Admiralty  restored  :  the  appellants  to  have 
their  costs  of  the  appeal  to  this  House. 

Lord's  Journals,  23d  July,  1880. 

Solicitors  for  the  appellants :  Clarlcson^  Son  &  Oreenwell. 
Solicitors  for  the  respondents :  Freshjields  &  Williams. 
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80  Penn.  St.   R.,  107  ;  The  Scottish  id.,  25  ;  The  Sunnyside,  6  Amer.  L.  T. 

Bride,  8  Philadelphia,  151 ;  Delaware,  Rep.,  277,  6  Benedict,  152  ;  1  Brown's 

etc.,  e.  Starrs,  69  Penn.  St.  E.,  36.  Adm.,  227. 


*[6  Appeal  Cases,  911.] 

H.L.  (L),  July  18,  27,  1880. 

[HOUSE  OF  LORDS.] 

♦The  Directors,  &c.,  of  the  London  Guarantie  [911 
CoHPAi^Y,  Appellants;  and  Benjamin  Lister  Fearn- 
ley, JResponaent. 

Condition  Precedent. 

F.  who  was  abont  to  employ  M.  in  a  sitaation  of  tmst  and  confidence,  efifected  a 
policy  with  a  Guarantie  Company  to  secure  himself  against  fraud  by  embezzlement 
of  money  by  M.  The  policy,  which  was  for  £1,000,  declared  that  "subject  to  the 
conditions  herein  contained,  which  shall  be  conditions  precedent  to  the  ri^ht  on  the 
part  of  the  employer  to  recover  under  this  policy,"  the  company  undertook  to  reim- 
barse  any  pecuniary  loss  sustained  by  the  employer  from  "  the  firaud  or  dishonesty 
of  the  employed,  as  should  amount  to  embezzlement  of  money,  as  should  be  discov- 
ered within  three  months  of  the  death,  dismissal,  or  retirement  of  the  employed." 
The  employer  was  to  give  notice  of  the  claim,  and  proofs  were  to  be  ^ven  such  as 
the  directors  for  the  time  being  might  require.  Then  followed  this  proviso :  "  Pro- 
vided that  the  employer  shall  &,  and  when,  required  by  the  company  (but  at  the  ex- 
pense of  the  company,  if  a  conviction  be  obtained),  use  all  diligence  in  prosecuting 
the  employed  to  conviction  for  any  fraud  or  dishonesty  (as  aforesaid)  in  consequence 
of  which  a  claim  shall  have  been  made  under  this  policy,  and  shall,  at  the  company's 
expense,  pve  all  information  and  assistance  to  enable  the  company  to  sue  for  and 
obtain  reimbursement,  by  the  employed,  or  by  his  estate,  of  any  moneys  which  the 
company  shall  have  become  liable  to  pay."  F.  claimed  under  this  policy  a  sum  of 
money  alleged  to  have  been  lost  by  M.'s  embezzlement.  The  directors  pleaded  that 
they  had  required  F.  to  prosecute  M.,  but  that  F.  had  not  done  so.  Demurrer,  because 
it  md  not  appear  that  there  was  any  obligation  for  F.  to  prosecute  M.,  or  that  the 
non-performance  of  any  such  obligation,  was  a  condition  precedent  to  F.'s  right  to 
recover. 

BM^  reversing  the  judgment  of  the  court  below  (Thk  Lord  Chancsllor  (Lord 
Selbome)  (Us*.),  that  the  proviso  did  constitute  a  condition  precedent,  and  furnished 
a  defence  to  the  action. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Ap- 
peal in  Ireland,  made  on  the  26th  of  November,  1879,  by 
which  a  previous  decision  of  the  Court  of  Exchequer  there 
(the  judges  in  the  Court  of  Appeal  being  equally  divided), 
was  allowed  to  stand  affirmed. 

The  action  was  brought  to  recover  a  sum  of  £1,000  upon 
a  *guarantie  policy  given  by  the  appellants,  dated    [912 
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8th  of  March,  1876,  by  which  the  plaintiff  (the  present  re- 
spondent)  was  to  be  indemnified  against  any  fraud  or  dis- 
honesty (which  shonld  amount  to  embezzlement  of  money), 
which  should  be  committed  by  one  Frederick  Marshall, 
then  about  to  be  employed  by  the  plaintiff  as  manager  of  a 
tavern  in  Duke  Street,  Dublin.  The  policy  was  for  one 
year,  and  one  of  the  articles  declared  that,  subject  to  the 
provisions  in  the  memorandum  of  association,  ^'and  subject 
to  the  conditions  herein  contained,  which  shall  be  condi- 
tions precedent  to  the  right  on  the  part  of  the  said  em- 
ployer to  recover  under  this  policy,  during  the  year  from 
the  date  hereof,  and  during  any  year^  thereafter  in  respect 
of  which  the  company  shall  consent  to  accept,  and  the  em- 
ployer shall  pay,  on  the  day  of  the  date  hereof,  the  afore- 
said premium,  the  company  shall  at  the  expiration  of  three 
months  next,  after  proof  satisfactory  to  the  directors  of  the 
loss  herein  mentioned  has  been  given  to  the  company,  make 
good  and  reimburse  to  the  emplover  to  the  extent  of 
the  sum  designated  in  the  margin  hereof  as  the  amount 
guaranteed,  and  no  farther,  such  pecuniary  loss  sus- 
tained by  the  employer  by  reason  of  any  fraud  or  dis- 
honesty of  the  employed  in  connection  with  the  duties 
hereinbefore  referred  to,  as  shall  amount  to  embezzlement  of 
money,  and  be  committed  and  discovered  during  the  contin- 
uance of  the  policy,  and  within  three  months  from  the  death, 
dismissal,  or  retirement  of  the  employed.'*  Among  other 
provisions  in  the  policy  was  the  following : 

"  Provided  that,  on  discovery  of  the  default  or  defalca- 
tion, the  employer  shall  immediately  give  notice  thereof  to 
the  company,  and  any  claim  made  in  respect  of  this  policy 
shall  be  in  writing,  addressed  to  the  company's  chief  office 
in  London,  within  three  months  after  such  discovery;  and 
the  company  shall  be  entitled  to  call  for,  at  the  employer's 
expense,  such  reasonable  particulars  and  proofs  of  the  correct- 
ness of  such  claim,  and  of  the  correctness  of  the  statements 
made  at  the  time  of  effecting,  or  desired  to  be  made  at  any 
renewal  of  the  policy,  as  the  directors  for  the  time  being  may 
require,  and  to  have  the  same  or  any  of  them  verified  by  stat- 
utory declaration."  And  no  more  claims  than  one,  and 
that  only  in  respect  of  acts  or  defaults  committed  within 
twelve  months  from  the  date  of  the  receipt  of  the  notice, 
9131  were  to  be  made :  ''  and  *the  policy  was  stated  to  be 
granted  on  condition  that  the  business  of  the  employer 
should  continue  to  be  conducted,  and  the  duties  and  the  re- 
muneration of  the  employed  were  to  remain  in  every  partic- 


Vol.  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  203 

ILL.  (I.)  London  Guarantio  Company  v.  Fearnley.  1880 

ular  with  the  statements  before  referred  to  ;"  and  if,  during 
the  continnance  of  the  policy,  any  circamstance  shonld  oc- 
cur, or  charge  be  made,  which  shall  have  the  effect  of  mak- 
ing the  actual  facts  differ  from  the  statements  ''previously 
made,  without  notice  being  given  to  the  company,  and  the 
consent  of  the  company  being  obtained  thereto,  or  any  sup- 
pression or  misstatement  should  be  made,"  the  policy  was 
to  be  void.  Then  came  this  provision:  "Provided  that  the 
employer  shall,  if  and  when  req^uired  by  the  company  (but 
at  the  expense  of  the  company,  if  a  conviction  be  obtained), 
use  all  diligence  in  prosecuting  the  employed  to  conviction 
for  any  fraud  or  dishonesty  (as  aforesaid)  which  he  shall 
have  committed,  and  in  consequence  of  which  a  claim  shall 
have  been  made  under  the  policy;  and  shall,  at  the  com- 
pany's expense,  give  all  information  and  assistance,  to  en- 
able the  company  to  sue  for  and  obtain  the  reimbursement 
by  the  employed,  or  by  his  estate,  of  any  moneys  which  the 
company  snail  have  become  liable  to  pay." 

An  action  was  brought  on  this  policy.  Many  defences 
were  pleaded,  but  the  seventh  plea  became  the  only  one  ma- 
terial to  be  considered.  That  plea  was  in  the  following  form : 
"That  though  the  plaintiff  was  required  so  to  do  by  the  de- 
fendants, yet  he  did  not  use  diligence  in  prosecuting  the 
said  Frederick  Marshall  for  the  said  fraud  or  dishonesty, 
which  the  plaintiff  alleges  he  the  said  Frederick  Marshall 
was  so  guilty  of,  as  in  the  plaint  stated,  nor  had  the  said 
plaintiff  the  said  Frederick  Marshall  brought  to  trial."  The 
plaintiff  demurred  to  this  seventh  defence  on  the  ground 
that  it  did  not  "disclose  any  grounds  of  defence  good  in 
substance,  and  therefore  the  plaintiff  demurs  in  law  to  the 
said  defence,  because  it  is  not  alleged  therein,  nor  does  it 
appear  therefrom,  that  there  was  any  obligation  on  the  plain- 
tiff to  prosecute  the  said  Frederick  Marshall  and  bring  him 
to  trial  for  embezzlement,  or  that  the  non-performance  of 
any  such  obligation  was  a  condition  precedent  to  the  plain- 
tiflTs  right  of  action." 

The  Court  of  Exchequer  allowed  the  demurrer.  On 
appeal  *the  judges  were  equally  divided,  and  the  [914 
juagment  of  the  court  below  stood  affirmed  (*).  This  appeal 
was  then  brought. 

Mr.  Webster.  Q.C.,  and  Mr.  /.  C.  Mathew  (Mr.  Z>.  Fitz- 
gerald^ of  the  Irish  bar,  was  with  them),  for  the  appellants  : 
The  words  of  the  contract  declared  that  the  conditions 
therein  mentioned  were  to  be  conditions  precedent — and  in 
their  very  nature  it  was  evident  that  they  must  be  so.     The 

(>)  Ir.  Law  Rep.,  6  Q.  B.  Div.,  219. 
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facts  in  Bettini  v.  Chye  (*),  relied  on  in  the  court  below,  were 
not  the  same  as  here,  for  in  that  case  there  was  no  express 
stipulation  that  the  stipulations  in  the  contract  should  be 
conditions  precedent,  and  the  court  thought  that  the  con- 
ditions themselves  did  not  go  to  the  root  of  the  matter ;  but 
all  the  reasoning  in  that  case  was  clearly  in  favor  of  the  ap- 

Sellants  here.  As  to  the  facts,  there  was  here  a  distinct 
eclaration  that  the  stipulations  in  the  contract  should  be 
conditions  precedent.  The  intention  of  both  parties  was 
therefore  clear.  And  there  could  be  no  doubt  that  this  par- 
ticular stipulation  did  go  to  the  root  of  the  matter,  and  was 
therefore  in  its  very  nature  a  condition  precedent :  Boone  v. 
Eyre  (*);  Poussara  v.  SpiersH ;  Cooper  v.  The  London  and 
Brighton  Railway  Company  (*).  Even  the  communication 
of  the  name  of  a  vessel  in  which  goods  had  been  shipped, 
Cfraves  v.  Legg{*) ;  or  the  port  where  a  ship  is  lying  at  the 
time  of  effecting  a  policy,  Behn  v.  BurnessQ ;  or  the  de- 
scription given  of  an  article  sold,  Bowes  v.  mand  (*),  may 
amount  to  a  condition  ])recedent,  though  not  so  specifically 
described.  What  is  or  is  not  a  condition  precedent  depends 
not  on  mere  technical  words,  but  on  the  plain  intention  of 
the  parties:  Porter  y.  Sh^hard{*);  Worsley  v.  TFi>od(*); 
Hoberts  v.  Brett  {").  As  to  that  intention  in  this  case  there 
could  here  be  no  doubt,  for  it  was  distinctly  expressed,  and 
the  stipulation  in  question  was  one  of  a  most  material  kind. 

It  was  of  no  importance  that  the  condition  was  in  the 
915]  form  of  a  *proviso,  for  a  proviso  might  amount  to 
a  condition :  Co.  Litt.  (") ;  PordUige  v.  Cole  (") ;  Cutler  v. 
PoweU{''). 

HhQ  AttorneyOeneral  for  Ireland  (Mr.  Law),  and  Mr. 
McBlaine  (of  the  Irish  bar),  for  the  respondent :  The  sev- 
enth plea  here  does  not  sufficiently  disclose  a  defence  to  the 
action.  It  shows  no  obligation  on  the  part  of  the  plaintiff 
to  prosecute  Marshall  and  bring  him  to  trial  before  claiming 
payment  under  the  guarantie,  it  merely  alleges  that  he  was 
required  to  prosecute  but  did  not  do  so.  Tne  demurrer  to 
it  was  therefore  properly  allowed.  It  does  not  matter  that 
the  parties  have  called  certain  stipulations  by  the  name  of 
conditions  precedent.  If  they  are  not  of  that  character  they 
will  not  be  enforced  as  such.     Here  they  are.  not  of  that 

(>)  1  Q.  B.  Div.,  188;  16  Eng.  R.,  276.  f)  2  App.  Cas.,  465 ;  20  Eng.  R.,  80. 

O  1  H.  B.  L.,  278  n.  (»)  6  T.  R.,  665. 

(»)  1  a  B.  Div.,  410 ;  17  Enjf.  R.,  98.  (•)  6  T.  R.,  710. 

(*)  4  Ex,  Div.,  68 ;  81  Eng.  ll.,  864.  (")  11  H.  L.  C,  887. 

(»)  9  Ex..  709.  (")  1  Co.  Lit,  208,  n.  1. 

(•)  8  Best  A  S.,  761.  (")  1  Wm.  Saund.,  819,  and  n. 
(»)  2  Sm.  L.  C,  4th  ed.,  1. 
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character.  Some  of  them  could  not  possibly  be  acted  on 
till  after  the  right  to  recover  on  the  gaarantie  bad  come  into 
force,  and  the  title  to  maintain  the  action  was  complete. 
The  stipulations  in  this  case  are  of  various  characters,  they 
constitute  independent  covenants  not  conditions  precedent, 
and  being  so,  tney  may  form  the  ground  for  a  cross-action 
but  cannot  be  made  a  defence  to  this  action  itself :  Stavers 
y.  Curling  {')]  Phillips  v.  Foxall(^)\  Sander  son  v.  Aston  {^). 
There  are  various  stipulations  here  of  different  degrees  of 
imi)ortance,  some  of  which  could  not  possibly  be  conditions 
precedent,  and  there  is  nothing  to  give  this  one  that  partic- 
ular character.  It  is  a  mere  undertaking  to  do  a  particular 
act,  one  of  a  whole  series  of  acts,  but  it  cannot  be  treated  as 
a  condition  precedent,  the  non*performance  of  which  is  to 
bar  the  right  of  action,  for  that  would  be  to  give  it  the  char- 
acter of  a  penalty,  which  it  does  not  possess :  Kemble  v. 
Farreii  (*). 

Mr.  Webster  in  reply. 

Lord  Blackburn  :  My  Lords,  it  has  long  been  the  prac- 
tice of  companies  insuring  against  fire,  for  the  purpose  of 
their  own  security,  to  incorporate  *in  their  policies,  [916 
by  reference  to  "their  proposals,  various  stipulations  for 
matters  to  be  done  by  the  assured  making  a  claim  before  the 
company  is  to  pay  them,  and  (as  the  remedy  by  action  for 
not  complying  with  these  stipulations  would  not  afford 
them  any  protection)  to  make  the  fulfilment  of  those  con- 
ditions a  condition  precedent  to  their  obligation  to  pay. 
There  was  much  controversy  on  the  subject  about  a  cen- 
tury ago;  but  since  the  case  of  Worsley  v.  Woodi^)  it  has 
been  settled  law  that  this  mode  of  protecting  themselves  is 
effectual. 

Those  who  prepared  the  policy  for  the  company  in  the 

E resent  case  wished  to  do  the  same,  but  have  not  been 
appy  in  the  words  they  have  chosen  for  the  purpose.  So 
far  as  any  of  their  stipulations,  or,  as  the  policy  calls  them, 
•'conditions,"  are  for  something  to  be  done  preliminary  to 
the  completion  of  the  proof,  satisfactory  (that  is,  which 
ought  to  be  satifactory)  to  the  directors,  from  which  com- 
pletion of  proof  the  time  of  the  payment  is  to  run,  I  think  it 
IS  not  disputed  that  they  have  effected  their  object.  But 
such  stipulations  as  reiate  to  things  to  be  done  after  pay- 
ment is  due  are  not,  and  cannot  be,  conditions  precedent. 
The  provision  in  question  as   to  the  employer,  when  re- 

Q)  8  Bing.  N.  C,  855.  («)  Law  Rep.,  8  Ex.,  78;  4  Eng.  R.,46a. 

(*)  Law  Rep.,  7  Q.  B.,  666  ;  8  Eng.  R.,        (*)  6  Bing.,  141. 
^69.  (»)  6  T.  IC,  710. 
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an  insuring  company  can  claim  the  protection  of  the  rule 
thus  expressed  is  settled  by  the  case  of  Worsleyv.  Wood{^). 

The  eflfect  of  the  general  declaration  that  all  the  condi- 
tions of  the  i)olicv  shall  be  conditions  precedent  appears  to 
me  to  be  precisely  the  same  as  if  a  similar  declaration  had 
been  repeated  at  the  commencement  of  each  proviso,  and  of 
each  separate  condition  embodied  in  such  proviso.  I  there- 
919]  fore  take  the  case  on  the  same  *footing  as  if  the  par- 
ties had  stipulated  in  these  terms  with  regard  to  proviso  3 : 
*'That  it  snail  be  a  condition  precedent  to  the  right  of  the 
employers  to  recover,  that  they  shall,  if  and  when  required 
bv  the  company,  use  all  diligence  in  prosecuting  the  em- 
ployed to  conviction,"  &c.,  &c. 

When  the  parties  to  a  contract  of  insurance  choose  in 
express  terms  to  declare  that  a  certain  condition  of  the 
policy  shall  be  a  condition  precedent,  that  stipulation  ought, 
in  my  opinion,  to  receive  effect,  unless  it  shall  appear  either 
to  be  so  capricious  and  unreasonable  that  a  court  of  law 
ought  not  to  enforce  it,  or  to  be  svd  natura  incapable  of 
being  made  a  condition  precedent. 

In  the  present  case  I  am  of  opinion  that,  having  regard  to 
the  character  of  the  risk  insured  against,  it  would  not  be  an 
unreasonable  thing  for  the  company  to  stipulate  that,  before 
admitting  or  being  subjected  to  liability  for  the  sum  insured, 
the  employers  should,  as  a  condition  precedent  to  their  right 
of  recovery,  use,  if  and  when  required,  all  possible  diligence 
to  prosecute  the  fraudulent  person  to  conviction.  But  it  is 
contended  for  Mr.  Fearnley,  the  respondent,  that,  according 
to  its  sound  construction,  the  stipulation  which  the  parties 
have  made  in  regard  to  a  criminal  prosecution  of  the  em- 
ployed cannot  become  a  condition  precedent  to  his  right  to 
recover,  even  by  virtue  of  an  express  declaration  to  that 
effect.  And  that  contention  is  undoubtedly  well  founded,  if 
in  the  case  of  the  insured's  obligation  to  prosecute  crimi- 
nally, as  in  the  case  of  his  obligation  to  give  information 
and  aid  in  civil  proceedings,  the  time  of  performance  be, 
from  the  nature  of  the  obligation,  necessarily  postponed 
until  the  directors  of  the  company  have  admitted  liability 
and  paid  the  money. 

It  appears  to  me  that  the  stipulations  with  respect  to  pro- 
ceedings criminal  and  civil  contained  in  the  third  proviso  of 
the  policy,  constitute  two  distinct  and  separate  obligations. 
They  are  so  independent  of  each  other  that  the  company 
may  require  the  performance  of  one  of  them  onlv,  and  the 
insured,  if  required  to  perform  both,  migbt  implement  the 
one  and  leave  the  other  unfulfilled. 

0)  6  T.  R.,  710. 
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The  words  of  the  proviso  do  not  fix  any  limit  of  time 
within  which  the  obligation  of  the  insorea  to  institute  a 
criminal  prosecution  mast  be  performed;  but  it  does  not 
necessaril}^  follow  that  *the  obligation  must  be  [920 
treated  as  if  its  i)erformance  were  referable  to  a  period  sub- 
sequent to  the  company's  admission  of  liability.  Although 
the  proviso  does  not  absolutely  fix  the  time  of  performance, 
it  provides  that  the  insured  shall  proceed  whenever  required 
by  the  company,  so  that  the  contract  of  the  parties  leaves  it 
entirely  to  the  companjr  to  determine  at  what  time  criminal 
proceedings  shall  be  initiated.  Now,  it  appears  to  me  that 
when  that  which  is  left  indeterminate  in  a  contract,  whether 
it  be  time,  or  place,  or  quantum^  becomes  fixed  and  ascer- 
tained in  the  manner  stipulated  by  the  contracting  parties,  it 
must  be  treated  just  as  if  it  had  been  an  original  term  of  the 
contract  And  seeing  that  the  directors,  before  admitting 
liability,  did,  in  the  exercise  of  their  undoubted  right, 
require  the  insured  to  fulfil  the  condition  of  the  policy  with 
respect  to  criminal  prosecution,  I  am  of  opinion  that  it 
must  be  regarded  as  a  condition  precedent. 

I  have  only  this  observation  to  add,  that  when,  as  in  the 
present  case,  the  parties  to  a  contract  make  a  stipulation  in 
which  nothing  is  expressed  as  to  time,  and  which  might, 
according  to  its  own  terms,  be  fulfilled  either  within  or  after 
the  peric^  during  which  it  could  operate  as  a  condition  pre- 
cedent, and  the  parties  then  go  on  to  declare  that  it  shaU  be 
a  condition  precedent,  I  think  the  declaration  must,  prima 
facie^  be  held  to  be  a  sufficient  expression  of  their  intention* 
to  limit  the  time  of  performance  to  the  antecedent  period. 

On  these  grounds  I  have,  after  much  hesitation,  formed 
an  opinion  that  the  judgments  under  appeal,  in  so  far  as 
these  allow  the  demurrer  to  the  appellant's  seventh  defence, 
ought  to  be  reversed  and  the  demurrer  overruled. 

The  Lord  Chancbllor  (Lord  Selborne^:  My  Lords,  I 
have  the  misfortune  to  differ  in  this  case  from  the  opinions 
of  my  noble  and  learned  friends. 

It  is  admitted,  and  it  is  undeniable,  that  some  of  the  pro- 
visos contained  in  the  policy  in  this  case  are  of  a  nature 
which  makes  it  impossible  that  they  should  be  conditions 
precedent  to  the  liability  of  the  company  to  pay  the  amount 
guaranteed  in  the  event  of  such  a  loss  as  is  contemplated  by 
the  policy.  The  express  declaration,  therefore,  that  the 
policy  is  granted  •'subject  to  the  *conditions  herein  [921 
contained,  which  shall  be  conditions  precedent  to  the  right 
on  the  part  of  the  said  employtsr  to  recover  under  this 
policy,"  can  have  no  greater  effect  thai)  this,  that  such  of 
34  Eng.  Rep.  14 


210  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

1880  London  Guarantie  Company  y.  Fearnley.  H.L.  (I.) 

the  subsequent  provisos  as,  according  to  their  true  intent 
and  meaning  (to  be  collected  in  the  usual  manner  upon  a 
Bound  construction  of  the  whole  instrument),  may  be 
restricted  to  things  to  be  done  on  the  part  of  the  employer 
before  any  right  of  action  accrues  to  him  under  the  policy, 
are  to  be  conditions  precedent  of  the  right  to  recover. 

Now  the  contract  of  the  company  is,  that  subject  to  such 
conditions  precedent,  they  will,  "at  the  expiration  of  three 
months  next  after  proof  satisfactory  to  the  directors  of  the 
loss  hereinafter  mentioned  has  been  given  to  the  company, 
make  good  and  reimburse  to  the  employer"  (to  the  extent 
of  £1,000)  "such  pecuniary  loss  sustained  by  the  employer 
by  reason  of  any  fraud  or  dishonesty  of  the  employed  in 
connection  with  the  duties  before  referred  to,  as  shall  amount 
to  embezzlement  of  money,  and  be  committed  and  discov- 
ered" within  the  time  therein  limited. 

One  test  of  the  question  to  be  now  determined  appears  to 
me  to  be,  whether  the  "  proof  satisfactory  to  the  directors," 
within  three  months  after  which  the  liability  of  the  com- 
pany is  to  become  absolute,  does  or  does  not  include  that 
sifting  of  evidence,  which  might  take  place  by  means  of 
criminal  proceedings  against  the  person  charged  with  em- 
bezzlement, in  a  case  in  which  the  company  may  require  a 
prosecution  ]  It  might  perhaps  have  been  qjxite  reasonable 
if  it  had  been  so  ;  thougn,  if  proofs  which  (in  the  opinion  of 
a  court  of  justice)  ought  to  be  regarded  as  satisfactory  had 
been  already  furnished  to  the  directors,  it  would  by  no 
means  necessarily  follow  that* the  claim  against  the  company 
would  fail,  because  a  prosecution  might  not  succeed.  But 
an  intention  that  the  directors  should  be  at  liberty  to  insist 
upon  a  criminal  charge,  prosecuted  to  conviction  or  acquit- 
tal, as  part  of  the  "satisfactory  proof"  which  they  are  en- 
titled to  require  is,  at  all  events,  not  expressly  declared  ; 
and  the  position  and  context  of  the  proviso  as  to  prose- 
cution, and  the  terms  and  effect  of  the  provisos  which  pre- 
cede it,  do  not  appear  to  me  to  favor  the  view  that  it  was, 
in  fact,  introduced  with  that  intention. 

Thti  whole  subject  of  the  "proof"  to  be  given  to  the  com- 
922]  pany  *is  dealt  with  by  one  of  those  earlier  provisos, 
which  is  certainly  a  condition  precedent  of  the  company's 
liability. 

Notice  ot  the  discovery  of  any  fraud  or  defalcation  insured 
figaiiist  is  to  be  given  to  the  directors ;  who  are  to  be  **  en- 
titled to  call  for,  at  the  employer's  expense,  such  reasonable 
partienlars  and  proofs  of  the  correctness"  of  the  claim,  "as 
Ibe  directors  for  the  time  being  may  require,  a^d  to  have 
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the  same,  or  any  of  them,  verified  by  affidavit."  If,  for  the 
more  complete  establishment  of  such  proofs,  it  had  been 
intended  to  stipulate  that  they  should  be  verified  or  sifted 
by  proceedings  in  a  criminal  trial  this  would  have  been  the 
natural  place  to  say  so.  But  the  subject  of  proof  is  not 
here  any  farther  pursued.  Other  conditions  precedent,  un- 
connected with  that  subject,  are  interposed  before  we  come 
to  the  proviso  as  to  prosecution. 

That  proviso  consists  of  a  single  sentence,  divisible  into 
two  clauses,  both  of  which  are  governed,  grammatically,  by 
^  the  same  introductory  words :    "Provided  that  the  employ- 
'  era  (1)  shall,  if  and  when  •required  by  the  company  (but  at 
the  expense  of  the  company,  if  a  conviction  be  obtained), 
use  all  diligence  in  prosecuting  the  employed  to  conviction 
for  any  fraud  or  dishonesty  (as  aforesaid)  which  he  shall 
have  committed,  and  in  consequence  of  which  a  claim  shall 
have  been  made  under  this  policy ;  and  (2)  shall,  at  the 
company's  expense,  give  all  information  and  assistance  to 
enable  the  company  to  sue  for  and  obtain  reimbursement  by 
the  employed,  or  by  his  estate,  of  any  moneys  which  the 
company  have  become  liable  to  pay."     The  second  of  these 
claims  cannot  be  a  condition  precedent  of  the  company's 
liability,  because  it  can  only  come  into  operation  after  the 
liability  has  become  absolute.    This  being  so,  it  would,  I 
think,  be  a  somewhat  forced  and  violent  construction  to 
treat  the  former  clause  of  the  same  sentence  as  a  separate 
proviso,  and  as  a  condition   precedent,  when   the  latter 
clearly  is  not.    That  clause,  according  to  the  natural  import 
of  its  words,  gives  the  directors  a  right,  at  any  reasonable 
time,  either  before  or  after  acceptance  of  the  proofs  offered 
by  the  employer,  and  either  before  or  after  payment  of  the 
claim,  to  require  the  employer  to  prosecute.     If  it  were  a 
condition  precedent,  it  must  necessarily  be  restrained  to  the 
period  before  the  proofs  have  been  accepted  as  satisfactory, 
or  at  the  *latest  to  three  months  after  that  period,     [9^3 
which  might  not  give  sufficient  time  for  a  criminal  trial. 
One  of  your  Lordships,  if  I  understand  rightly,  appears  to 
think  that  it  maybe  held  to  operate  as  a  condition  precedent 
when  the  employer  is  required  to  prosecute  before  the  ac- 
ceptance of  the  proofs  as  satisfactory,  or  before  the  lapse  of 
the  three  months:  and  that  it  may  also  entitle  the  directoijs 
to  require  a  prosecution  at  a  later  period,  when  it  cannot  so 
operate.     I  must  own  that  this  is  not  in  accordance  with 
what  I  have  hitherto  understood  to  be  the  law.     I  have 
always  understood  that  a  condition  cannot  be  construed  to 
be  precedent  unless  it  is  so  necessarily,  and  under  all  the 
circu Distances  to  which  it  can  apply, 
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If  the  first  clause  is  read  in  its  natural  connection  with  the 
second,  both  seem  to  be  relative  and  subsidiary  to  one  ob- 
ject, viz.,  the  reimbursement  to  the  company  of  so  much  of 
the  amount  for  which  the  company  is  liable,  "to  the  defaulter 
may  have  property  to  satisfy.  That  may  not  be  a  very 
hopeful  matter,  but  it  is  evidently  one  for  which  the  direc- 
tors thought  it  worth  while,  and  intended,  to  take  security 
by  this  proviso,  which  is  immediately  followed  by  another 
proviso  for  a  somewhat  similar  object,  viz.,  that  of  securing 
to  the  company  the  benefit  of  any  other  guaranties  or  secu- 
rities for  the  defaulter  which  the  employer  might  hold. 
The  prosecution  of  the  defaulter  to  conviction  might,  under 
clauses  4,  14,  and  16,  of  the  Forfeiture  for  Treason  and  Fel- 
ony Act,  1870,  facilitate  the  recovery  of  all  or  part  of  the 
loss  from  his  propertv  or  estate  if  he  had  any ;  and  another 
reason  for  enabling  the  directors  to  insist  (with  the  same  ob- 
ject in  view)  on  a  prosecution  mav  have  been  that,  according 
to  an  opinion  which  (whether  well-founded  or  not)  has  been 
widelv  prevalent,  a  voluntary  neglect  to  prosecute  might 
have  been  supposed  to  be  an  impediment  to  a  civil  rem^y 
against  the  defaulter  or  his  estate. 

I  am  of  opinion  that  this  proviso  ought,  upon  the  proper 
construction  of  the  whole  policy,  to  be  deemed  to  have  been 
inserted  for  these,  and  only  for  these,  purposes,  and  not  as 
a  condition  precedent,  and  therefore  I  thins  that  the  judg- 
ment under  appeal  is  right.  But  as  both  my  noble  and 
learned  friendB  who  have  preceded  me  are  of  a  different 
opinion,  their  opinion  must  of  course  prevail. 
924]  *I  understand,  my  Lords,  that  costs  must  be  men- 
tioned. Although  I  have  the  misfortune  to  differ  in  opinion 
from  my  two  noble  and  learned  friends,  yet  looking  to  the 
circumstances  and  the  nature  of  the  case,  I  am  by  no  means 
of  opinion  that  any  exception  should  be  made  in  this  case 
to  the  general  rule  that  the  costs  should  follow  the  event. 

Jvdgmeiii  of  the  Court  of  Appeal  in  Ireland  reversed 
in  so  far  as  it  affirms  so  much  qf  the  order  of  the 
Court  of  Exchequer  in  Ireland  of  the  6th  June, 
18T7,  as  allows  the  demurrer  to  the  seventh  de- 
fence :  Declared  that  the  demurrer  to  the  seventh 
d^ence  ought  to  have  been,  and  is^  overruled. 
Respondent  to  pay  the  costs  in  this  House  and  in 
the  court  below. 

Lords'  Journals,  27th  July,  1880. 

citors  for  the  appellants :  Holmes,  Anson  &  Oreig. 
\mlQr  for  the  respondent :  W.  Bell. 
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Where  the  plainti£f  seeks  to  lecover 
of  the  defendant  for  non-performance 
of  a  oontract,  he  most  allege  and  show 
performance  on  his  part  of  all  concar- 
rent  or  prior  acts.  Neither  of  the  par- 
ties to  a  mutoal  contract  can  recover 
against  the  other  for  a  breach  thereof, 
or  pat  the  other  in  default  without  a 
tender  of  performance  on  his  part,  or 
showing  a  willingness  and  abilitj  to 
perform,  and  that  actual  performance 
was  prevented  or  expressly  waived  by 
the  other  :  Dunham  v.  Mann,  8  N.  Y., 
506;  Lester  v.  Jewett,  11  id.,  453; 
Smith  «.  Wright,  1  Abb..  243  ;  Fickett 
«.  Brice,  32  m)w.  Pr.,  104,  197 ;  Fry  c. 
Jolinson,  Id.,  816,  824-5 ;  Baker  v.  Hig- 
gins,  21  N.  Y.,  897 ;  Nelson  «.  Plimp- 
ton, etc..  55  id.,  480,  484 ;  Hubbell  9. 
Van  Schoening,  49  id.,  826  ;  Turner  v. 
Mailer,  59  Mo.,  526  ;  Hapgood  e.  Shaw, 
105  Mass.,  276  ;  Gray  v.  Schooley,  43 
U.  C.  Q.  B.,  209,  212  ;  Lakin  v.  NuttaU, 
3  Can.  Sup.  Ct.  R.,  685. 

Though  a  party  may  waive  strict 
performance  and  accept  part  of  the 
articles  to  be  delivered  :  Avery  v,  Wil- 
son, 81  N.  Y.,  341. 

If  one  agredng  to  convey  real  prop- 
erty remove  fixtures  before  offer  of  per- 
formance, he  is  not  entitled  thereto, 
even  on  payment  of  the  value  of  the 
fixtares  :  Smith  «.  Sturges,  55  How. 
Pr.,  860. 

When  the  covenant  to*  convey  free 
from  incumbrance,  and  the  covenant 
to  pay  the  purchase-money  are  mutual 
and  dependent,  the  purchaser  may  re- 
scind and  recover  back  his  deposit  of 
purchase-money  without  proving  a  ten- 
der of  the  balance,  if  the  vendor  by  rea- 
son of  incumbrance  on  the  land  was 
not  prepared  to  make  title  as  requii^ 
by  the  contract :  Morange  «.  Morris,  3 
Abb.  Dec.,  814,  affirming  34  Barb.,  311. 

Thoag^h  the  incumbrances  be  only 
taxes  and  assessments,  if  the  vendor 
does  not  cause  them  to  be  discharged, 
the  purchaser  is  not  bound  to  accept 
title  ;  and  his  objecting  to  accept  title 
on  another  and  insufficient  ground  does 
not  waive  this  objection  :  Morange  v. 
Morris,  8  Abb.  Dec.,  314,  8  Keyes,  48. 
affirming  84  Barb.,  311 ;  McCool  v. 
Jacobus,  7  Rob.,  115.     . 

See  Hinckley  e.  Smith,  51  N.  Y.,  21 ; 
Kerr  «.  Purdy,  Id.,  629. 

A  tender  of  performance  need  not  be 
made  when  it  would  be  wholly  nuga- 
tory, and  the  existence  of  an  incum- 


brance at  the  time  fixed  19  the  agree- 
ment for  the  execution  of  a  deed  is  a 
breach  of  the  vendor's  covenant,  which 
puts  it  out  of  Us  power  to  perform,  and 
excuses  the  puronaser  from  tendering 
performance  :  Karker  «.  Haverly,  60 
Barb.,  79. 

Defendant  agreed  to  give  plaintiff  a 
warranty  deed  of  a  house,  and  the 
plaintiff  agreed  to  pay  for  the  same 
$3,'^)0  ;  two  thousand  when  the  house 
was  finished  ;  balance  to  remain  on  a 
mortgage  ;  plaintiff  tendered  the  $2,000 
and  defendant  absolutely  refused  to 
convey  the  house  :  Held,  that  it  was 
not  necessary  that  plaintiff  should 
tender  a  mortgage  executed  by  him- 
self, or  a  deed  to  be  executed  by  the  de- 
fendant :  Scanlan  v.  Geddes,  112  Mass., 
15  ;  Karker  v.  Haverly,  50  Barb.,  79. 

See  Hinckley  «.  Smith,  51  N.  Y.,  21 ; 
Kerr  v.  Purdy,  Id.,  629  ;  McCool  v.  Ja- 
cobus, 7  Bob.,  115. 

Specific  performance  will  be  decreed 
although  there  were  unsatisfied  liens 
on  the  premises  when  the  title  was  to 
be  closed,  if,  at  that  time,  the  holders 
of  the  liens  attend  with  the  vendor, 
ready  and  willing  to  satisfy  their  liens 
simiUtaneously  with  the  closing  of  the 
title.  All  that  a  purchaser  can  claim 
is  that,  when  he  parts  with  his  money, 
he  shall  receive  the  title  subject  only 
to  such  liens  as  he  agreed  to  assume, 
and  when  the  holders  of  other  liens 
are  in  attendance  to  discharge  them 
simultaneously  with  the  passing  of  the 
tide,  he  will,  upon  completing  the 
agreement  on  his  side,  get  what  he 
bargained  for :  Rinaldo  v.  Hausmann, 
52  How.  Pr.,  190,  1  Abb.  N.  C,  312 ; 
Karker  v.  Haverly,  50  Barb.,  79. 

But  see  Hinckley  v.  Smith,  51 N.  Y., 
21  ;  Kerr  f>.  Purdy,  Id.,  629. 

The  existence,  at  the  time  for  per- 
formance, of  a  lien  previously  unknown 
to  the  vendor,  who  then  immediately 
offers  to  pay  it  or  to  allow  the  purchaser 
to  deduct  the  amount  from  the  purchase- 
money,  is  not  a  ffood  ground  for  refusing 
to  take  title:  Pangbum  v.  Miles,  10 
Abb.  N.  C,  42. 

Land  that,  without  the  owner's 
knowledge,  was  under  attachment,  was 
sold  by  auction,  ten  days  being  "  allow- 
ed to  examine  the  title,  within  which 
time  the  property  must  be  settled  for 
at  the  office  of  the  auctioneer."  The 
attachment  was  not  discharged  within 
the  ten  days,  but  within  that  time  the 


214 


HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 


[Vol  V. 


1680 


London  Gnarantie  Company  ▼.  Fearnley. 


H.L.(I.) 


purchaser  had  written  to  the  auctioneer, 
declining  "  to  proceed  further  in  the 
matter,"  as  he  eonsidered  "the  whole 
proceeding  invalid."  In  an  action 
against  the  purchaser  for  a  refusal  to 
complete  the  contract,  held  that,  as  the 
vendor  was  bound  to  give  a  good  title 
only  upon  compliance  with  the  terms 
of  the  sale  within  ten  days,  the  pur- 
chaser's letter  was  a  waiver  of  his  right 
to  object  to  the  attachment  as  an  incum- 
brance. 

Land  was  sold  by  auction,  a  sum  of 
money  to  be  paid  "on  the  spot,  which 
will  be  forfeited  to  the  seller  if  the 
terms  and  conditions  are  not  complied 
with,  but  the  forfeiture  of  said  money 
does  not  release  the  purchaser  from  the 
obligation  to  take-  the  property."  In 
an  action  against  the  purchaser  for  not 
taking  the  property;  held,  that  the 
money  paid  at  the  sale  should  be  con- 
sidered by  the  jury  in  reduction  of 
damages :  CurtlB  9.  Aspinwall,  114 
Mass.,  187. 

The  defendant  agoeed  with  the  plain- 
tiffs to  sink  an  artesian  well  at  seventy- 
five  cents  a  foot.  After  sinking  a  dis- 
tance of  one  hundred  and  sixty  feet, 
he  met  with  an  impediment  and  refused 
to  proceed  further.  Held,  that  he  was 
entitled  to  payment  for  the  work  done, 
as  the  evidence  did  not  show  an  agree- 
ment that  he  should  receive  nothing 
unless  he  succeeded  in  finding  water : 
Barry  Gas  Co.  v.  SuUivan,  5  Ontario 
App.  R.,  110. 

On  an  agreement  to  deliver  stocks  in 
the  future,  stocks  "  watered  "  after  the 
agreement  will  be  a  compliance  with 
the  terms  of  the  contract :  Currie  v. 
White,  6  Abb.  (N.S.),  352. 

Vendor  not  liable  for  non-delivery 
unless  vendee  lias  properly  tendered 
or  offered  performance  on  his  part.  It 
is  not  necessary  that  he  should  pro- 
duce and  tender  the  money.  Bur,  if 
he  does  not  produce  the  money,  but 
merely  offers  to  pay  on  delivery,  stat- 
ing his  readiness  and  ability  to  do  so, 
he  must  go  farther  and  show  facts  con- 
firming the  truth  of  his  statement. 

His  mere  statement  that  he  would 
pay  and  was  able  to  pay,  is  not  of  itself 
sufiicient  for  not  tendering  or  offer- 
ing performance  by  wndee.  A  state- 
ment by  the  vendor  before  the  expira- 
tion of  the  time  for  delivery  to  the  ven- 
dee, in  response  to  a  request  to  hurry 
up  the  delivery,  that  he  was  unable  to 


get  the  goods,  does  not  furnish  such  ex- 
cuse. 

A  statement  made  by  vendor  after 
the  expiration  of  the  time  for  delivery, 
in  answer  to  the  demand  of  the  ven- 
dee's agent  for  a  delivery,  that  he  was 
unable  to  obtain  the  goods,  at  the  same 
time  expressing  doubts  as  to  the  ten- 
dee's  credit,  does  not  furnish  such  ex- 
cuse :  Goodrich  «.  Sweeny,  86  N.  Y. 
Sup.  Ct.  R.,  820. 

Under  a  contract  for  the  sale  of  mer- 
chandise, by  which  the  seller  was  enti- 
tled to  receive  pajrment  in  notes  of  a 
third  person,  as  he  made  part  delive- 
ries, the  buyer,  after  a  part  delivery, 
refused  to  give  the  notes,  on  the  ground 
alone  that  ne  was  merely  an  agent  in 
making  the  purchase. 

Held,  that  this  was  a  breach  on  his 
part  which  waived  his  right  to  demand 
the  rest  of  the  goods,  and  entitled  the 
seller  to  recover  for  what  he  had  de- 
livered, without  further  performance : 
Partridges.  Gildermeister,  8  Abb.  Dec, 
461,  affirming  6  Bosw.,  57. 

D.  agreed  in  writing  to  deliver  to  L. 
a  certain  quantity  of  iron  ore,  at  a  spe- 
cified price  per  ton,  "on  the  landing 
at  C,"  and  gave  him  an  order  there- 
for, and  L.  brought  an  action  on  the 
agreement,  alleging  that  D.  refused  to 
deliver  the  ore.  Held,  it  is  competent 
lb  show  that .  by  the  settled,  uniform 
usage  at  C,  well  known  to  the  parties 
when  they  contracted,  one  holding 
such  order  is  entitled  to  have  the  ore 
taken  from  the  pile  on  the  landing  and 
placed  in  his  boats  ;  that  ore  is  not  per- 
mitted to  be  removed,  nor  is  it  practi- 
cable to  remove  it,  in  any  other  man- 
ner ;  and  that  the  ore  is  weighed  when 
it  is  carried  in  the  boats  to  its  destina- 
tion, and  then  payment  therefor  is 
made. 

In  an  action  for  refusing  to  deliver 
ore,  prosecuted  on  an  agreement  in  the 
same  form,  it  appeared  that  the  seller 
resided  at  another  place,  where  he  re- 
fused to  deliver  such  order,  and  in- 
formed the  purchaser  that  he  would 
not  comply  with  the  agreement.  Held, 
that  it  was  not  necessary  for  the  pur- 
chase, after  such  refusal  by  the  seller, 
to  take  boats  t«  C.  for  the  ore,  or  de- 
mand the  ore  at  C. ,  the  purchaser  be- 
ing able  and  willing  to  comply  with 
such  agreement  as  it  existed  in  view  of 
the  usage :  Steel  Works  «.  Dewey,  87 
Ohio  State,  242. 
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A  sale  of  goods  "to  arrive"  is  a 
mere  executory  contract,  conditional  on 
their  arrival,  and  the  purchaser  may 
reject  a  partial,  and  insist  upon  a  full 
performance  of  the  contract.  If  lees 
than  the  amount  contracted  for  arrives, 
he  is  not  hound  to  accept  that  as  a 
performance:  Beimers  v.  Ridner,  2 
Bob.,  11. 

A  party  is  bound  to  deliver  accord- 
ing to  the  terms  of  his  agreement,  al- 
though it  be  to  deliver  spirits  under  an 
existing  law,  and  the  secretary  of  the 
treasury,  under  its  provisions,  suspend 
the  law  so  that  the  spirits  are  subjected 
to  a  higher  duty:  Baker  v.  Johnson,  2 
Bob.,  670,  affirmed  42  N.  Y.,  126. 

On  an  agreement  to  sell  and  deliver  a 
cargo  of  about  nine  thousand  bushels 
of  barley,  the  purchaser  is  not  bound 
to  accept  a  cargo  of  less  than  about 
that  number  of  bushels ;  but  if  a 
smaller  cargo  be  accepted  it  must  be 
accepted  as  a  full,  and  not  a  part  per- 
formance :  Flanagan  v.  Demarest,  8 
Bob.,  178. 

See  Bradley  9.  Wheeler,  4  Bob.,  18. 

Under  an  agreement  to  convey  a 
piece  of  land  "to  be  occupied  for  a 
Jewish  syno^gue,''  the  grantees  are 
entitled  to  a  deed,  in  which  the  use  is 
incorporated  as  a  condition  merely,  and 
not  to  one  running  with  the  land,  ren- 
dering them  liable  to  damages  if  it  be 
not  so  used  :  The  Congregation,  etc., 
9.  Halliday,  8  Bob.,  886. 

Under  an  agreement  that  the  lessor 
is  to  complete  certain  repairs  by  the 
14th  of  June  next,  and  that,  in  con- 
sideration of  these  conditions  being  ful- 
filled, the  lessee  is  to  take  the  property 
for  three  years  at  an  annual  rent,  the 
repairs  must  be  completed  by  the  time 
specified,  or  the  lessee  is  not  bound  to 
take  the  premises.  If  the  vendor  ab- 
solutely refuses  to  perform,  the  vendee 
need  not  show  readiness  or  a  tender  of 
the  purchase  price :  Tidey  v.  Mollett, 
16  C.  B.(N.S.),  298,  111  Eng.  C.  L., 
(overruling  Stratton  v.  Pettit,  16  C.  B., 
420,  81  Eng.  C.  L.) ;  Lafarge  v.  Mans- 
field, 31  Barb.,  845. 

But  in  other  cases  he  must  aver  and 
prove  such  a  tender:  Anderson  «. 
Sherwood,  56  Barb.,  66. 

If  tender  or  offer  of  performance 
was  for  any  reason  excused  or  unnec- 
essary, anch  facts,  and  not  a  tender  or 
offer,  should  be  alleged :   Oakley  v. 


Morton,  11  N.  Y.,  25;  Baldwin  v.  Munn, 
2  Wend.,  899  ;  Laraway  v.  Perkins,  10 
N.  Y.,871. 

But  see  O'Leary  «.  Board,  9  Daly, 
161,  reversed  98  N.  Y,  1. 

But  the  court  has  patoer  to  allow  an 
amendment  and  permit  the  evidence 
to  be  given  :  Halsey  v.  Black,  28  N. 
Y.,  488,  26  How.,  97 ;  Van  Buskirk  f>. 
Stow,  42  Barb.,  9. 

On  a  sale  for  cash,  it  is  not  a  suffi- 
cient tender  of  performance  to  offer  the 
the  seller's  note  :  Leven  v.  Smith,  1 
Denio,  571. 

The  rule  in  such  case  is  different 
from  that  where  a  debt  is  actually  cre- 
ated, the  debtor  agreeing  not  to  plead  ' 
a  set-off.  On  a  sale  for  cash,  the  seller 
is  not  lx)und  to  part  with  his  property 
until  a  compliance  with  the  contract 
by  the  purchaser. 

If  a  contract  be  assigned,  the  tender 
must  be  to  the  assignee  and  not  the 
assignor:  Dustan  «.  McAndrew,  10 
Bosw.,  180 ;  Cook  «.  Kelley,  9  id.,  858. 

If  one  party  is  to  do  an  act  before 
the  other  is  required  to  do  something 
else,  the  failure  or  neglect  of  the  form- 
er is  a  waiver  of  an  offer  to  perform  by 
the  latter :  Thorp  d.  Ross,  4  Keyes,  546. 

See  29  Eng.  Bep.,  110  note  ;  Niblo  v, 
Bhisse,  8  Abb.  Dec.,  875;  Weeks  9. 
Little,  89  N.  Y..  566,  11  Abb.  N.  C, 
415,  reversing  47  N.  Y.  Superior  Ct. 
R.,  1 ;  Hamilton  «.  Moore,  88  U.  C.  Q. 
B.,  275 ;  Vermont,  etc.,  v.  Brose,  104 
Ills.,  206. 

See  also  Mansfield  v.  N.  Y.  Cent.  R. 
R.,  16  N.  Y.  Weekly  Dig.,  275,  28 
Hun,  512  mem. 

As  to  profits  of  a  contract,  Tredagar 
V,  Girl^ud,  1  Cababe  &  Ellis,  27. 

If  delayed  by  a  preceding  contractor 
the  party,  if  he  enters  upon  his  work, 
must  proceed  after  he  enters  upon  his 
work  without  unnecessary  delay:  Gran- 
son  V.  Tobey,  75  Ills.,  540  ;  Inter-Ocean, 
etc.,  V,  Sheriffs,  54  Wise.,  202. 

As  to  prepare  a  building  for  mason 
work,  to  furnish  plans  and  set  out 
work  :  Roberts  v.  Bury  Commissioners, 
L.  R.,  5  C.  P.,  310, 825,  reversing  same 
case,  L.  R.,  4C.  P.,  755. 

Otherwise  if  the  party  agree  to  do 
what^hall  be  required  by  an  architect 
within  a  given  time,  under  a  certain 
penalty  for  each  day  thereafter  if  it 
was  not  completed,  even  though  he  re- 
quire an  impossibility,  for  it  was  the 
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party's  own  folly  to  make  such  an 
agreement :  Jones  «.  St.  John's  College, 
L.  R.,  6  Queen's  Bench,  134,  126. 

It  seems  to  as,  however,  that  the 
agreement  to  make  such  alterations  as 
might  be  required  should  have  received 
a  reasonable  construction,  and  to  have 
been  held  to  reouire  such  only  as  could 
reasonably  and  properly  be  made, 
after  being  required,  within  the  time 
specified. 

If  a  contractor  sustain  damages  by 
being  compelled  to  pay  higher  wages 
in  consequence  of  a  building  not  being 
ready  for  his  portion  of  the  work  by 


the  time  agreed  upon,  he  may  recover 
such  damages :  Allamon  v.  Mayor,  etc, 
48  Barb.,  88. 

Although  the  vendor  deliver  the  part 
of  a  lot  of  goods  sold  and  the  vendee 
accept  them,  the  vendor  cannot  recover 
therefor  without  full  performance  or 
an  offer  thereof :  Moses  v.  Banker,  2 
Sweeny,  267. 

If  one  agree  to  make  three  models, 
he  cannot  recover  for  one  msde  and 
delivered  without  offering  to  deliver 
two  more  :  Shaipe  «.  Johnson,  41  How., 
400. 


[5  Appeal  Cases,  925.] 

H.L.  (Sc.),  June  10,  1880. 
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925]    *Brownlib, 


Appellant;    Campbell  and   Others, 
JRespondents. 

/Scotch  Cimveyanee— 'Sales  ofE&ritable  Estate—Oeneral  Clause  of  Warrandke— 
CoUateral  BepresefUati(mr^Concealmeni. 

Articles  of  roup  of  certain  lands  expressly  stipulated  that  the  purchaser  was  to 
take  the  property  with  all  risks  of  error  in  the  particulars.  A.  agrees  by  missives 
attached  to  tbe  articles  of  roup  to  buy  the  estate,  and  a  conveyance  was  executed 
containine  a  clause  of  warrandice  in  the  usual  general  terms.  fiTeither  the  disposi- 
tion nor  tne  articles  of  roup  contained  any  information  as  to  the  tenure  of  the  lands. 
The  particulars  of  sale  contained  this  statement:  "The  lands  hold  of  the  Crown," 
and  in  answer  to  an  inquiry  made  before  the  sale  on  behalf  of  A.  as  to  the  nature  of 
the  holding,  the  sellers  agents  referred  A.  to  the  note  of  particulars,  adding :  "  The 
proprietors"  (B.  <fc  C.)  "are  not  entered  with  the  Crown,  but  you  are  aware  the 
Crown  never  asks  for  an  entry.**  The  foundation  for  the  belief  that  the  lauds  were 
held  direct  of  the  Crown  rested  on  a  decree  of  tinsel,  dated  1813,  directed  against 
the  heir  of  line  of  the  last  superior,  and  a  decree  of  forfeiture  of  the  mid-superiority, 
dated  1849,  followed  by  a  Crown  charter.  From  1818  there  had  been  no  assertion 
of  a  contrary  risht 

Immediately  before  the  sale  the  agents  for  D.,  the  disponee  of  the  last  superior, 
wrote  to  B.  <&  C.'s  agents  claiming  the  ri^ht  of  mid-superiority,  but  this  claim  on  its 
beinff  disputed  and  not  further  persevered  with,  B.  &  C.'s  agents  did  not  intimato  to 
A.  Two  years  later  D.*8  agents  renewed  the  claim,  and  ultimately  raised  an  action 
4j^^hitiBt  A.,  claiming  a  year  8  rent  as  composition  on  his  entry.  A.  wsBi  found  liable, 
iiiid  ihii  <1iK:ree  of  forfeiture  was  reduced. 

A,  tht  rimpon  raised  this  action  against  B.  <&  C.  for  repetition  of  the  sum  paid,  the 
Qjci>ou9f<fv  Ktt  the  litigation,  and  a  sum  equal  to  one  and  a  half  times  the  casualty  of 
Hjuij>c>siiiim,  on  the  ground,  (1),  of  warrandice,  imd,  (2),  misrepresentation  and  con- 
ceal men  t  on  the  part  of  B.*s  agents : 

JMd,  afHrmine  the  decision  of  the  court  below,  that  there  had  been  no  breach  of 
WirrontJiee;  and  that  the  representation  was  perfectly  true  according  to  the  knowl- 
edgo  imd  belief  of  those  who  made  it,  and,  that  being  so,  any  error  therein  was 
Oovorod  hy  the  express  contract  of  the  purchaser  to  take  the  property  with  the  risks 
of  urrors  ia  the  particulars. 


Y6L  VL]  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  217 

H.L.  (E.)        Duncan,  Fox  A  Co.  v.  North  and  South  Wales  Bank.  1880 


[6  Appeal  Cases,  1.] 

H.L.  (E.),  July  22,  28,  26,  27;  Nov.  27,  1880. 

[HOUSE  OF  LORDS.] 

♦Duncan,  Pox  &  Co.,  and  Robinson  &  Co.,  Appel-  [1 
larUs;  and  The  North  and  South  Walks  Bank,  S.  C, 
Badfobd,  Badpord  &  Sons,  and  Balfour^  Willla^m- 
80N  &  Co.,  Respondents. 

BiU  of  Exchange^Indor9er — 8urety^8ecuTUie$, 

The  acceptor  of  a  bill  of  exchan^  knows  that,  by  his  acceptance,  he  does  an  act 
which  will  make  him  liable  to  indemnify  any  indorser  of  it  who  may  afterwards  pay 
it  The  indorser  is  a  surety  for  the  payment  to  the  holder,  and,  having  paid  it,  is 
entitled  to  the  benefit  of  any  securities  to  cover  it  deposited  with  the  holder  by  the 
acceptor. 

He  is  so  oDtitled  whether  at  the  time  of.  his  indorsement  he  knew,  or  did  not 
know,  of  Uie  deposit  of  those  securitiesi 

The  surety's  right  in  this  respect  in  no  way  depends  on  contract,  but  is  the  result 
of  the  equity  of  indemnification  attendant  on  the  suretyship. 

S.  C.  R.,  one  of  the  partners  of  S.  R.  &  Sons,  in  December,  1874,  deposited  with 
the  N.  A  S.  W.  Bank  the  title  deeds  of  two  of  his  own  freehold  properties,  *and  [2 
signed  a  memorandum  acknowledging  them  to  be  deposited  as  securities  for  what 
tl^  N.  A  S.  W.  Bank  might  advance  to  the  firm  in  the  way  of  discounts. 

In  November,  1876,  D.  &  Co.  sold  to  R.  &  Sons  a  cargo  of  corn  to  be  paid  for  in 
cash.  Cash  was  paid  only  for  part.  R.  <k  Sons  offered  a  bUl  of  exchange  for  the 
rest  which  was  declined.  D,  A  Co.  were  customers  of  the  N.  <&  S.  W.  Bimk.  R.  A 
Sons  said  if  D.  A  Co.  would  inquire  of  those  bankers  they  would  find  it  would  be  all 
right  with  the  R.  biUa.  The  Mnk  manager  refused  to  discount  the  bill  without  the 
indorsement  of  D.  A  Co.,  but  said  that  he  believed  D.  A  Co.  would  incur  no  more 
than  a  nominal  liability  by  putting  their  names  on  the  bill.  D.  dct  Co.  thereupon 
consented  to  take  the  bill,  indorsed  it  in  the  ordinary  way,  and  it  was  discounted  by 
the  bank  and  carried  to  their  credit.  In  January,  1876,  R.  A  Sons  stopped  pay- 
ment The  bill  became  due  in  February,  and  was  dishonored.  D.  A  Co.,  who 
then  became  acquainted  with  the  fact  that  securities  had  been  deposited  with  the 
bankers  to  cover  advances  on  R.  <k  Sons'  bills,  brought  an  action  against  the  N.  A  S. 
W.  Bank  to  have  the  benefit,  so  far  as  they  would  eo,  of  the  securities  deposited  in 
December,  1874,  claiming  to  be  sureties  to  the  bankers  for  what  was  due  upon  the 
bill: 

Hdd,  that  D.  A  Co.  were  sureties  on  the  bill,  and  that  as  such  they  were  entitled 
to  the  benefit  of  these  securities. 

The  two  firms  of  the  appellants  carried  on  business  at 
laverjjool  as  merchants.  They  were  not  connected  together 
in  business,  bat  the  transactions  of  both  with  the  Radfords 
were  exactly  of  the  same  kind.  It  will  be  sufficient  to  refer 
to  one  alone.  • 

Radford  &  Sons  were  millers  and  corndealers  at  Liverpool, 
the  firm  consisting  really  of  Samuel  Collins  Radford  and 
James  Radford. 

The  Radfords  were  not  strictly  the  customers  of  the  North 
and  South  Wales  Bank,  but  had  opened  a  discount  account 
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with  it,  and  were  indebted  to  it  in  respect  of  discounts  of 
bills  of  exchange.    This  discount  account  was  considerable. 

On  the  1st  oi  December,  1874,  Samuel  Collins  Radford 
deposited  with  the  bank  certain  deeds  of  freehold  property 
belonging  to  himself,  for  the  purpose  of  securing  payment 
of  the  amount  then  due,  and  to  become  due,  on  discounts, 
from  his  firm  to  the  bank.  The  deposit  was  effected  by  two 
memorandums,  one  of  which,  executed  by  Mr.  8.  Collins 
Radford  alone,  stated  that  the  deposit  was  made  'Mn  pledge 
to  secure  to  the  said  bank  the  balance,  for  the  time  being, 
owing  to  the  said  bank  by  my  firm  of  Samuel  Radford  & 
Sons  for  discounts  and  advances,  and  for  all  other  moneys 
in  or  for  which  the  said  firm,  whether  alone,  or  jointly  with 
3]  *B,uy  other  person  or  persons,  were,  or  might,  from 
time  to  time  thereafter  be  or  become  indebted  or  liable  on 
their  account,  or  which  the  said  bank  might  at  any  time 
claim  against  the  said  firm."  The  second  memorandum  re- 
lating to  other  property  of  S.  C.  Radford  was  in  a  similar 
form. 

In  November,  1875,  Duncan  &  Co.,  through  their  brokers, 
Maxwell  &  Co.,  sold  to  S.  C.  Radford  &  Co.  a  cargo  of 
wheat  ex  Riam  for  cash  after  delivery.  Part  of  the  price 
was  paid  in  cash,  but  James  Radford  applied  to  Mr.  Dun- 
can to  take  the  acceptances  of  Radford  &  Sons  for  the  resi- 
due. Duncan  at  first  declined  to  do  so,  on  which  James 
Radford  said,  ^'  Tou  bank  with  the  North  and  South  Wales 
Bank,  if  you  go  there  you  will  find  it  will  be  all  right  with 
our  bills,"  to  which  Duncan  answered,  ^'If  the  bank  will 
accept  those  bills  without  our  indorsement,  then  I  can 
oblige  you."  Mr.  Duncan  went  to  the  bank  and  saw  the 
manager,  who  declined  to  discount  the  bills  without  the  in- 
dorsement of  Duncan  &  Co.,  stating  that  it  was  contrary  to 
all  banking  customs  to  discount  bills  for  any  one  who  did 
not  indorse  them ;  he  added  that  he  did  not  think  that 
Duncan  &  Co.  would  incur  more  than  a  mere  nominal  re- 
sponsibility by  making  the  indorsement-— or  something  to 
tnat  effect.  Mr.  Duncan  thereon  informed  Radford  that  he 
would  consent  to  take  the  bills,  which  he  did,  and  then  in- 
dorsed them  and  handed  them  to  the  bankers,  who  dis- 
counted them,  placing  the  amount  to  the  credit  of  Duncan 
&  Co.  At  that  time  Duncan  &'Co.  had  no  knowledge  that 
the  bankers  held  any  securities  from  Radford.  In  January, 
1876,  before  any  of  the  bills  became  due,  Radford  &  Sons 
stopped  payment.  When  the  bills  became  due  they  were 
presentea  for  payment ;  they  were  dishonored,  and  Duncan 
&  Co.  became  liable  to  the  bankers  for  the  amounts.     They 
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received  formal  notice  of  the  dishonor,  and  a  demand  of 
payment.  There  were  other  bills  of  Radford  &  Co.  held  by 
the  bankers  nn4er  similar  circumstances  on  which  Robin- 
son &  Go.  were  indorsers,  all  of  which  became  due  between 
the  22d  of  Pebarary  and  the  27th  of  March.  On  the  24th  of 
February,  1876,  Radford  &  Co.  executed  a  deed  of  inspec- 
torship. The  bankers  made  the  property  deposited  with 
them  available  for  the  purpose  of  covering  their  claims,  and 
if  the  bills  in  question  were  not  included  in  the  general  bal- 
ance, that  balance  would  be  *satisfied,  but  if  they  were  [4 
included  in  it,  the  bankers  would  still  be  creditors  of  Rad- 
ford &  Co.  upon  the  bills.  Messrs.  Duncan  &Fox  admitted 
their  liability  on  the  bills;  but  (having  in  the  meantime 
heard  of  the  securities  held  by  the  bankers)  contended  that 
they  were  entitled,  in  calculating  the  amount  due  upon  the 
bills,  to  the  benefit  of  these  securities,  for  that  they,  Duncan  & 
Fox,  being  merely,  as  between  themselves  and  the  bankers, 
sureties  on  the  bills,  they  were  entitled  to  the  indemnity 
afforded  by  the  securities  which  the  principals  on  the  bills, 
Radford  &  Co.,  had  placed  in  the  hands  oi  the  bankers. 

The  appellants,  after  coming  to  a  knowledge  that  the 
bankers  held  securities  to  cover  discounts  and  balances, 
applied  to  them  to  realize  these  securities  and  apply  the 
proceeds  in  payment  of  the  amounts  due  on  the  bills,  or  to 
render  to  the  appellants  an  account  of  what  was  due  from 
Radford  &  Sons,  and,  on  payment  of  the  same  by  the 
appellants,  to  transfer  to  them  the  securities  for  the  same 
amount  remaining  in  their  hands.  Balfour,  Williamson  & 
Co.,  and  the  other  unsecured  creditors,  claimed  to  have  the 
securities  paid  over  to  the  inspectors  for  general  distri- 
bution under  the  deed.  The  bankers  declined  of  them- 
selves to  adopt  either  claim,  and  required  the  direction  of  a 
court. 

An  action  was  thereupon  brought  by  Duncan  &  Co.,  in 
the  Chancery  Court  of  the  County  Palatine  of  Lancaster,  to 
determine  this  question.  Messrs.  Balfour,  Williamson  & 
Co.,  creditors  of  the  Radfords,  were  joined  as  defendants 
representing  the  creditors  in  general.  The  Vice-Chancellor 
(Mr.  Little)  on  the  10th  of  May,  1878,  decided  in  favor  of  the 
claim  made  by  Duncan  &  Co.  The  decree,  dated  the  28th  of 
May,  1878,  declared  that  the  appellants  were  sureties  for  the 
payment  by  the  Radfords  of  the  balance  due  in  respect  of 
the  bills  held  by  the  bankers,  and  that  the  equitable  mort- 
gages of  the  Ist  of  December,  1874,  extended  to  such  bills 
of  exchange  and  to  all  other  acceptances  of  the  Radfords 
held  by  the  bankers,  whether  discounted  by  the  Radfords 
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or  for  third  parties,  and  relief  was  given  to  Dnncan  &  Co. 
upon  the  pnnciple  that  they  were  entitled  to  the  benefit  of 
the  securities  so  deposited  with  the  bankers.  On  appeal, 
this  decree  was  ordered  to  be  reversed  and  the  action  dis- 
missed with  costs  C).  This  appeal  was  then  brought. 
6]  *Mr.  JK  JB.  Kay,  Q.C.,  and  Mr.  W.  F.  Robirison,  Q.C. 
(Mr.  Ralph  NeviUe  was  with  them),  for  the  appellants.  The 
appellants  here  bore  the  character  of  sureties  to  the  bank 
for  the  payment  of  these  bills,  and,  in  that  character,  were 
liable  on  the  bills,  Byles  on  Bills  (') ;  and  were  therefore 
entitled  to  any  benefit  from  securities  held  by  the  bankers 
which  would  diminish  the  amount  of  the  liability  they  had 
incurred.  If  the  acceptors,  who  were  the  persons  primarily 
liable,  the  real  principals  on  the  bills,  failed  to  pay  them, 
the  appellants  made  tnemselves  liable  as  indorsers,  Suse  v. 
Pompe  (^\  that  is,  as  sureties.  If  the  indorsers  discharged 
that  liability  they  then  became  entitled  to  sue  the  acceptors 
— and,  suing  them,  to  take  their  property  in  execution. 
Part  of  that  property  would  be  the  securities  left  in  the 
hands  of  the  bankers,  who,  if  they  received  payment  of  the 
bills  from  the  sureties,  the  indorsers,  could  have  no  right  to 
retain,  as  against  them,  the  securities  whicli  had  been  de- 
posited to  cover  the  debt  of  the  acceptors  which  they  had 
satisfied.  The  right  of  a  surety  to  be  indemnified  out  of  the 
property  of  the  principal  was  undoubted,  Byles  on  Bills  (*) ; 
and  was  not  lessened  oy  the  fact  that,  as  between  the  prin- 
cipal and  the  surety,  the  liability  arose  with  relation  to  a 
bill  of  exchange.  The  deposit  agreement  under  which  the 
securities  were  given  was  collateral  to  the  bills  and  could 
not  affect  the  rights  of  the  parties  to  those  bills,  Byles  on 
Bills  (") ;  it  did  not  amount  to  giving  time  to  the  acceptor, 
Pring  v.  Cla^Jcson  (*),  and  therefore  could  not  discharge  the 
indorser,  for  the  mere  giving  of  additional  security  by  the 
principal  will  not  discharge  a  surety,  though  giving  time  to 
the  pnncipal  on  account  of  that  security,  without  notice  to 
the  surety,  will  have  that  effect :  Ooerend  &  Ourney  v.  The 
Oriental  Financial  Corporation  Q. 

In  a  transaction  of  this  kind  the  security  given  on  the 
bills  would  be  strlc£lj24^nfined  to  the  bills  themselves,  even 
in  the  hands  of  the  bankers,  and,  the  bills  being  satisfied, 
6]  those  who  had  *been  liable  upon  them  became  entitled 
to  the  securities:    Latham  v.    The   Chartered  Barik  of 

(»)  11  Ch.  D.,  88.  (»)  18th  ed.,  101 ;   Wehb  v.  Sahntm,  13 

(«)  18th  ed.,  ch.  xviii,  245.  Q.  B.,  886;  8  H.  L.  C,  610. 

(»)  Byles  on  Bills,  18th  ed.,  154 ;  80        (•)  1  B.  <&  C,  14. 

L.  J.  (C.P.),  75  ;  8  C.  B.  (N.S.),  638.  (')  Law  Rep.,  7  H.  L.,  848 ;  3  Eng. 

(*)  13th  ed.,  249-258.  R.,  1. 
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India  (').    In  Praed  v.  Oardiner  (")  A.  lodged  certain  secu- 
rities in  the  hands  of  B.  his  creditor ;  A.  afterwards  incur- 
red a  fresh  debt  with  B.,  for  the  payment  of  which  C. 
became  security.    A.  became  bankrupt,  and  B.  called  On  C. 
to  pay  the  second  debt.    The  securities  being  more  than 
Bumcient  to  pay  the  first  debt,  C.  was  held  entitled  to  the 
benefit  of  the  surplus  in  reduction  of  the  second  debt.    The 
indorser,  who,  as  to  the  holder  of  the  bill  is  surety  for  its 
payment,  has  not  only  a  right  to  the  benefit  of  securities  in 
the  hands  of  the  holder,  but,  if  the  holder  is  a  debtor  to  the 
principal,  has  a  right  to  the  benefit  of  set-off  in  respect  of 
8uch  debt:   Bechervaise  v.  Lewis  (").     There  the  payee 
suing  a  person  whom  he  knew  to  have  joined  in  a  promis- 
sory note  merely  as  a  surety,  the  latter  pleaded  a  set-off  of 
a  snia  due  from  the  payee  to  the  acceptor,  and  the  plea  was 
held^ood.    The  judgment  of  the  court  was  delivered  by 
Mr.  justice  Willes,  who  in  the  course  of  it  stated  (*) :    "A 
snrety  has  a  right  as  against  the  creditor,  when  he  had 
paid  the  debt,  to  have  for  reimbursement  the  benefit  of  all 
the  securities  which  the  creditor  holds  against  the  principal. 
The  surety  has  another  right,  namely,  that  as  soon  as  his 
obligation  to  pay  becomes  absolute  he  has  a  right  in  equity 
to  be  exonerated  by  his  principal."     That  case  the  more 
directly  applies  here,  for  nere  tne  bankers  knew  perfectly 
well  that  the  appellants  only  indorsed  the  bills  as  sureties. 
The  same   principle  had   already   been   declared  by  the 
Exchequer  Chamber  in  the  case  of  Holmes  v.  Kidd  Q-    That 

Srincijne  had  been  explained  in  Tounge  v.  Heyneu  (•)  to  be 
erived  from  the  obligation  under  which  the  principal  debtor 
lajr  to  indemnify  the  surety,  and  Vice-Chancellor  Wood  in 
Newton  V.  ChorUon  C),  declared  that  the  surety  was  not  to 
have  his  position  deteriorated  by  any  arrangement  between 
the  principal  debtor  and  the  creditor.  Though,  therefore, 
the  appellants  here  knew  nothing  of  the  deposit  of  the  secu- 
rities at  the  time  they  became  sureties  on  the  bills,  it  was 
clear  upon  all  the  authorities  that  they  were,  in  equity,  en- 
titled *to  the  benefit  of  those  securities  as  an  indemnity  [7 
against  the  liability  they  had  incurred. 

Mr.  Benjamin,  Q.C.,  and  Mr.  A.  O.  Marten,  Q.C.  (Mr.  J^. 
Thomson  was  with  them),  for  the  respondents :  There  had 
not  been  anything  done  here  which  could  in  any  manner 

Q)  Law  Bep.,  11  Eq.,  206;  7  Eng.  (*)  Itow  Rep.,  1  C.  P.,  at  p.  877. 

R.,771.  (»)  8  HAN.,  891. 

P)  2  Cox,  86.  (•)  9  Hare,  809. 

O  Law  Rep.,  7  C.  P.,  872;  2  Eng.  (')  10  Hare,  646. 
R.,  684. 
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vest  especial  rights  in  tlie  appellants.    They  were  altogether 
strangers  to  what  had  passed  between  S.  C.  Radford  and 
the  bankers,  and  the  securities  given  by  him  were  expressly 
made  liable  only  to  what  his  firm  might  owe  to  the  bankera. 
The  appellants  were  the  persons  who  brought  these  bills  to 
the  bankers,  and  who  had,  on  their  own  account,  and  for 
their  own  benefit,  obtained  from  the  bankers  the  amount  of 
the  bills.     They  had  therefore  made  themselves,  so  far  as 
they  and  the  bankers  were  concerned,  principal  debtors. 
Under  no  pretence  did  the  circumstances  here  warrant  them 
in  assuming  the  character  of  sureties,  nor  could  the  ordi- 
nary rules  applicable  in  the  case  of  principal  and  surety  be 
applied  in  this  case.     So  to  apply  them  would  be  disastrous 
to  mercantile  transactions.    The  appellants  knew  nothing 
of  the  securities  deposited  by  S.  G.  Kad(ord,  and  had  not 
made  themselves  liable  because  of  those  securities,  or  on  ac- 
count of  any  reliance  placed  on  them.    The  appellants  had 
been  told  that  it  was  probable  their  liability  would  be 
merely  nominal,  and  they  had  chosen  to  incur  the  chance 
in  order  to  obtain  a  present  benefit.    They  had  become  liable 
to  the  bankers  as  principals  on  the  bills,  and  were  so  liable 
at  the  moment  when  the  Radfords  stopped  payment.     At 
that  time  the  only  question  as  to  the  benefit  to  be  obtained 
from  the  deposited  securities  was  one  which  might  arise  be- 
tween the  bankers  and  the  Radfords,  but  with  no  one  else. 
When  the  bankers'  claims  were  satisfied,  the  property  given 
to  them  as  security  for  their  possible  advances  to  the  Kad- 
fords,  ought  to  be  returned  to  those  who  gave  it.     In  that 
way  it  would  become  liable  to  the  general  creditors  of  the 
firm — and  for  the  benefit  of  those  creditors  vested  in  the 
trustees  appointed  under  the  deed  of  inspection.    As  gen- 
eral creditors  the  appellants  might  possibhr  claim  to  partici- 
])ate  in  the  benefit  of  these  securities,  but  only  in   that 
character,  and  could  not  specially  claim  the  exclusive  ad- 
8]    vantage  of  them,  for  tney  were  not  sureties  *but  princi- 
pal debtors  on  these  bills,  which  had  been  discounted  at 
their  own  request  and  for  their  own  advantage.    [Lord 
Blackubn  :     Were  they  not  sureties  to  this  extent — that  if 
the  acceptors  paid  the  bills  they  were  free,  bat  if  the  accep- 
tors did  not  pay  the  bills,  they  undertook  td  do  so.]     They 
undertook  to  pay  the  bills  because  they  received  the  amonnt 
for  their  own  use,  and  were  in  that  way  principal  debtors. 
Under  the  special  circumstances  of  the  case  they  could  not 
be  said  to  bear  any  other  character.    The  cases  therefore 
where  no  such  special  circumstances  existed  did  not  apply 
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to  the  present.  As  to  the  case  of  Praed  v.  Oardiner  ('),  no 
argument  could  properly  be  deduced  from  it,  for  the  decree 
there  appeared  only  to  be  a  marshalling  of  securities  held 
by  the  creditors  according  to  the  different  equities  of  the 
persons  entitled  to  redeem  them  ;  there  was  no  sufficient  ex- 
planation of  the  case,  and  the  grounds  of  the  judgment  were 
not  stated. 

This  action  was  premature.  The  appellants  had  not  paid 
the  bills,  which  were  still  held  by  the  bankers,  and  on  that 
ground  could  not  maintain  this  action,  for  there  was  nothing 
to  entitle  them  to  proceed  here  on  the  quia  tiTnet  principle  : 
Antrobus  v.  Davidson  Q. 

Sir  H.  Jackson^  Q.O.,  Mr.  Rotchy  and  Mr.  Charles  Peile^ 
appeared  for  the  North  and  South  Wales  Bank,  which  sub- 
mitted without  contest  to  any  order  that  might  be  made. 
They  did  not,  therefore,  address  the  House. 

Mr.  Kay  replied. 

The  Lord  Chancellor  (Lord  Selborne) :  My  Lords,  the 
appellants,  Duncan,  Fox  &  Co.,  are  liable,  as  indorsers  of 
three  bills  of  exchange,  dated  the  26th  of  November,  1875, 
drawn  upon  and  accepted  by  a  firm  of  Samuel  Radford  & 
Sons,  for  the  total  amount  of  £8,920  16^.  3d!.,  and  given  to 
Duncan,  Pox  &  Co.,  in  part  payment  for  wheat  sold  by 
them  to  Samuel  Radford  &  Sons.  The  other  appellants, 
Jonathan  Bobinson  &  Co.,  are  liable  as  drawers  and  indors- 
ers of  two  other  bills,  also  drawn  upon  and  accepted  by 
Samuel  Radford  &  Sons,  under  dates  the  *19th  of  No-  [9 
vember  and  the  14th  of  December,  1875,  for  the  total  amount 
of  £5,432  7^.  6^.,  on  account  of  other  wheat  sold  to  Samuel 
Radford  &  Sons.  All  these  bills  were  discounted,  in  the 
usual  course  of  business,  with  the  North  and  South  Wales 
Bank,  without  any  special  agreement ;  and  the  bank  has 
never  parted  with  and  still  holds  them.  Samuel  Radford  & 
Sons  stopped  payment  in  January,  1876,  and  on  the  24th  of 
February  following  executed  a  deed  of  inspectorship,  under 
which  their  joint  and  separate  estates  are  applicable  for  the 
benefit  of  their  creditors,  parties  thereto,  who  are  represented 
by  the  respondents.  Neither  the  appellants  nor  the  bank- 
ers are  parties  to  that  deed.  The  first  of  the  five  bills  in 
question  became  due  oa  the  22d  of  February,  three  others 
on  the  28th  of  February,  and  the  last  on  the  17th  of  March, 
1876.  They  were  all  duly  presented  for  payment,  and  dis- 
honored, and  notice  was  duly  given  of  dishonor.  Some 
payments  have  been  made*  by  the  acceptors  on  account; 

(>)  2  Cos,  86.  (*)  8  Mer.,  669. 
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and  the  amount  now  remaining  due  upon  them  is  claimed 
by  the  bank,  as  to  three  from  Duncan,  Fox  &  Co.,  and,  as 
to  two,  from  the  other  appellants.  The  appellants  are  ready 
and  willing  to  meet  their  liabilities  on  these  bills,  but  they 
insist  that  a  sum  of  £5,921 19^.  6d.  now  in  the  hands  of  the 
bank,  which  has  been  realized  from  securities  held  by  the 
bank  under  a  certain  memorandum  of  deposit,  dated  the  1st 
of  December,  1874,  ought  to  be  applied  to  relieve  them  as 
far  as  it  will  extend,  and  also  that  the  securities  yet  remain- 
ing unrealized  under  the  same  memorandum  (valued  at 
about  £2,000),  ought  to  be  handed  over  to  them,  on  pay- 
ment of  the  balance  which,  after  the  application  of  the 
£5,921 19^.  6d.y  will  remain  due  upon  the  Dills.  This  claim 
is  resisted  by  the  respiondents,  who,  for  this  purpose,  may  be 
r^arded  as  standing  in  the  shoes  of  Samuel  Collins  Radford, 
one  of  the  partners  in  the  firm  of  Samuel  Radford  &  Sons. 

The  dei>osit  consisted  of  the  title  deeds  of  certain  real  es- 
tate at  Liverpool,  belonging  absolutely  to  Samuel  Collins 
Radford,  which,  by  the  memorandum  of  the  1st  of  December, 
1874,  were  pledged  to  secure  to  the  bank  (whose  Customers 
Samuel  Radford  &  Sons  were),  ^^  the  balance  for  the  time 
bein^  owing  to  the  said  bank  by  Samuel  Radford  &  Sons 
for  discounts  and  advances,  and  for  all  other  moneys  in  or 
10]  for  which  the  said  firm,  whether  alone  or  *jointly  with 
any  other  person  or  persons,  were  or  mi^ht,  from  time  to 
time  thereafter  be  or  become  indebted  or  liable  on  their  ac- 
count, or  which  the  said  bank  might  at  any  time  claim 
ajgainst  the  said  firm."  At  the  time  when  the  present  ques- 
tion arose  all  dealings  and  accounts  between  the  bank  and 
Samuel  Radford  &  Sons  had  been  closed,  and  nothing  re- 
mained due  to  the  bank,  under  the  memorandum  of  deposit, 
except  the  balance  then  unpaid  upon  those  bills.  The 
property  from  which  the  sum  of  £5,921 19^.  6d.  was  realized 
was  sold  bj  the  bank  after  the  commencement  of  the  action. 
The  bank  is  before  the  court  (subject  to  its  right  to  receive 
payment  of  the  balance  due  on  tne  bills  and  of  its  costs) 
merely  as  a  stakeholder.  In  its  answer  it  professes  to  be 
^'desirous  of  acting  with  entire  impartiality,  and  holding  an 
even  hand  between  the  plaintiffs  and  the  defendants,  and  of 
dealing  with  the  securities  and  the  proceeds  thereof  under 
the  direction  of  the  court ;"  and  it  offers,  on  receiving  pay- 
ment of  what  is  due  to  it,  to  pay  over  an;^  surplus,  and  to 
assign  any  property  comprised  in  its  security  which  may  re- 
main unsold,  to  such  persons  as  the  court  may  consider  en- 
titled. 

The  question,  therefore,  as  to  the  proper  appropriation  of 
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the  £6,921  19^.  6d.  and  the  remaining  secarities,  is  between 
the  respondents,  claiming  iii  right  of  Samuel  Collins  Bad- 
ford  (one  of  the  acceptors),  and  the  appellants,  the  indorsers 
of  the  bills  of  exchange ;  and  it  ought,  I  conceive,  to  be  de- 
termined upon  the  same  principles  as  if  the  appellants  had 
actually  paid  the  bills,  and  as  if  the  bank  had  paid  the  pro- 
ceeds of  the  securities  either  to  the  appellants,  or  into  court 
in  this  action.  If,  in  either  of  those  events,  Samuel  Collins 
Radford  would  have  been  entitled  to  an  order  against  the 
appellants  for  repayment,  or  for  payment  out  of  court  of 
such  proceeds,  to  be  applied  as  part  of  his  estate  under  the 
inspectorship  deed,  your  Lordships'  judgment  ought  now  to 
be  for  the  respondents:  if  not,  the  appellants  are  right. 
The  Vice-Chancellor  of  the  Palatine  Court  of  Lancaster 
thought  that  the  appellants  were  right ;  and,  with  the  ut- 
most respect  to  the  Court  of  Appeal  (which  thought  other- 
wise), I  am  of  the  same  opinion. 

In  examining  the  principles  and  authorities  applicable  to 
this  question,  it  seems  to  me  to  be  important  to  distinguish 
between  *three  kinds  of  cases:  (1.)  Those  in  which  [H 
there  is  an  agreement  to  constitute,  for  a  particular  purpose, 
the  relation  of  principal  and  surety,  to  which  agreement  the 
creditor  thereby  secured  is  a  party ;  (2.)  Those  in  which 
there  is  a  similar  agreement  between  the  principal  and  surety 
onl^,  to  which  the  creditor  is  a  stranger ;  ana  (3.)  Those  in 
which,  without  any  such  contract  of  suretyship,  there  is  a 
primary  and  a  secondary  liability  of  two  persons  for  one 
and  the  same  debt,  the  debt  being,  as  between  the -two,  that 
of  one  of  those  persons  only,  and  not  equally  of  both,  so 
that  the  other,  if  lie  should  be  compelled  to  pay  it,  would 
be  entitled  to  reimbursement  from  the  person  oy  whom  (as 
between  the  two)  it  ought  to  have  been  paid. 

It  is,  I  conceive,  to  the  first  of  these  classes  of  cases,  and 
to  that  class  only,  that  the  doctrines  laid  down  in  such  au- 
thorities as  Oioen  v.  HoToan  ('),  Newton  v.  ChorUon  C),  and 
Pearl  v.  Deacon  (")  apply  in  their  full  extent.  If,  so  far  as 
the  creditor  is  concerned,  there  is  no  contract  for  suretyship, 
if  the  person  who  has  (in  fact)  made  himself  answerable  for 
another  man's  debt  is,  towards  the  creditor,  no  surety,  but 
a  principal,  then  I  think  that  the  creditor  would  not  be 
suDJect  to  those  special  obligations  which  were  described  by 
Lord  Truro  in  uwen  v.  Iw7nan{*)j  and  would  not,  gener- 
ally, have  his  powers  of  dealing  with  securities  circum- 
scribed and  restricted  in  the  manner  described  by  Yice- 

0)  8  Mac.  A  G.,  878.  (»)  24  Beav.,  186;  1  De  G.  «fc  J.,  461, 

O  10  Hare,  646.  (*)  8  Mac.  <fc  G.,  pp.  896-7. 

34  £:no.  Bep.  16 
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Chancellor  Wood  in  Newton  y.  Charlton  (*),  and  by  Lord 
Romilly  and  the  Lords  Justices  m. Pearl  v.  Deacon {^).  If, 
for  example,  in  Pearl  v.  Deacon  (")  the  contract  of  surety- 
ship had  been  only  between  Pearl  and  Pearson  inter  se, 
Messrs.  Deacon  dealing  with  them  both  as  principals,  and 
not  with  Pearl  as  a  surety,  I  should  take  it  to  be  clear  that 
Messrs.  Deacon  might  have  distrained  upon  goods  comprised 
in  their  security  for  the  rent  due  to  them  from  Pearson, 
without  losing  (as  they  did  in  the  actual  case)  their  remedy 
against  Pearl.  The  difficulties,  therefore,  which  in  the  pres- 
ent case  appear  to  have  weighed  most  upon  the  minds  of 
the  judges  in  the  Court  of  Appeal,  would  not  ordinarily 
arise,  unless  there  was  a  contract  of  suretyship  properly  so 
12]  called,  not  ^between  the  two  debtors  only,  but  between 
them  and  the  creditor  also. 

It  is,  however,  consistent  with  this  that  the  person  who, 
as  between  himself  and  another  debtor,  is  in  fact  a  surety 
(though  the  creditor  is  no  party  to  that  contract  of  surety- 
ship), has,  against  that  other  debtor,  the  rights  of  a  surety; 
and  that  the  creditor,  receiving  notice  of  his  claim  to  those 
rights,  will  not  be  at  liberty  to  do  anything  to  their  preju- 
dice, or  to  refuse  (when  all  his  own  just  claims  are  satisfied) 
to  give  effect  to  them.  The  judgment  of  Lord  Justice  Tur- 
ner, in  Dames  v.  Stairibank  (")  and  the  cases  of  Ex  parte 
Hippins  &  Harrison  (*)  and  Liquidators  of  Overendy  Our- 
ney  &  Go.  v.  Liquidators  of  Oriental  Financial  Corpora- 
tion {*)  are  founded,  as  I  understand  them,  on  this  view  of 
the  law.  In  such  cases  the  equity  is  direct  in  favor  of  the 
surety  debtor  against  the  principal  del^or;  but  it  affects 
the  creditor  towards  whom  thev  are  both  principals  only  as 
a  man  who  has  notice  of  the  ooligations  of  one  of  his  own 
debtors  towards  the  other.  As  between  the  two  debtors, 
the  "established  principles  of  a  court  of  equity,"  to  which 
Sir  Samuel  Romilly  referred  in  his  argument  in  Craythorne 
V.  Swinburne  (•),  judicially  approved  by  Lord  Eldon  ('),  are 
fully  applicable.  **  Natural  justice"  (it  was  there  argued) 
"requires  that  the  surety  shall  not  have  the  whole  thrown 
upon  him,  by  the  choice  of  the  creditor  not  to  resort  to  rem- 
edies in  his  power."  In  Aldrichv.  Cooper  {^)  Lord  Eldon 
speaks  of  a  surety's  equity  as  resting  upon  the  same  princi- 
ples with  that  of  marshalling,  when  one  creditor  of  the  same 
debtor  is  able  to  resort  to  either  of  two  funds,  and  another 

Q)  10  Hare,  p.  651.  C^)  Law  Rep.,   7   H.   L.,  848;  8  Eng. 

(*)  %4  Beav.,  186 ;  I  De  G.  A  J.,  461.       Rep.,  1. 
O  6  D.,  M.  A  G.,  694.  '  (•)  14  Ves.,  162. 

O  2  Gljn  <&  Jameson,  93.  C)  14  Ves.,  at  p.  166. 

O  8  Ves.,  882,  389. 
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creditor  to  only  one.  **It  is  not,"  (he  says)  "by  force  of 
the  contract,  but  that  equity,  upon  which  it  is  considered 
against  conscience  that  the  holder  of  the  securities  should  use 
them  to  the  prejudice  of  the  surety;  and  therefore  there  is 
nothing  hard  in  the  act  of  the  court  placing  the  surety  ex- 
actly in  the  situation  of  the  creditor."  And  soon  after- 
wards (where  he  speaks  of  marshalling),  "The  principle,  in 
some  degree,  is  that  it  shall  not  depend  upon  the  will  of  one 
creditor  to  disappoint  another ;"  *and(*),  "The  court  [13 
has  said  that  if  a  creditor  has  two  funds,  the  interest  of  the 
debtor  shall  not  be  regarded,  but  the  creditor  having  two 
funds  shall  take  to  that  which,  paying  him,  will  leave  an- 
other fund  for  another  creditor."  And  in  Tounge  v.  Rey- 
TieK (■)  Vice-Chancellor  Turner  said:  "When  Lord  Eldon 
says  it  is  against  conscience  to  sue  the  surety,  it  must  be 
considered  what  is  the  meaning  of  that  expression,  and  why 
this  court  considers  it  against  conscience  that  the  surety 
should  be  sued ;  and  I  take  it  to  be  because,  as  between  the 
principal  and  surety,  the  principal  is  under  an  obligation  to 
indemnify  the  surety;  and  it  is,  I  conceive,  from  tnis  obli- 
gation that  the  right  of  the  surety  to  the  benefit  of  the  secu- 
rities held  by  the  creditor  is  derived.  The  principle  is  not, 
*I  think,  much  dissimilar  to  that  which  applies  where  a  man 
directs  part  of  his  estate  to  be  employed  in  carrying  on  a 
trade,  in  which  case  the  creditors  of  the  trade  have  a  right 
to  resort  to  that  part  of  the  estate,  because  the  trustees  have 
a  right  to  be  indemnified  out  of  it." 

It  appears  to  me  that  these  principles  of  equity  are  not 
less  applicable  to  cases  of  the  third  class,— cases  in  which 
there  is,  strictly  speaking,  no  contract  of  suretyship,  but  in 
-which  there  is  a  primary  and  secondary  liability  of  two  per- 
sons for  one  and  the  same  debt,  by  virtue  of  which,  if  it  is 
paid  by  the  person  who  is  not  primarily  liable,  he  has  a 
right  to  reimbursement  or  indemnity  from  the  other, — than 
to  those  of  the  second  class,  in  which  there  is  a  contract  of 
suretyship  to  which  the  creditor  is  not  a  party.  To  this 
third  class  of  cases,  the  rights  of  an  indorser  against  an 
acceptor  of  a  bill  of  exchange  may  most  properly  be 
referred.  The  liability  of  the  indorser  to  the  nolaer  is,  by 
the  law-merchant,  conditional,  and  (as  was  said  by  Mr.  Jus- 
tice Buller,  in  TindaZ  v.  Brown {*))  "only  secondary;" 
but,  when  the  conditions  required  by  that  law  are  fulfilled, 
it  becomes  absolute,  and  is  that  of  a  principal ;  and  the 
indorser' s  right,  if  he  pays  the  holder,  to  recover  over 

P)  8  Vcs.,  p.  891.  (1)  9  Hare,  818. 

{*)  1  T.  R.,  nO;  affirmed  2  T-  R.,  18Q, 
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against  the  acceptor  is  not  founded  on  any  agreement 
between  him  and  the  acceptor  (who  is  as  likeljr  as  not  to  be 
a  stranger  without  any  communication  with  him  before  the 
indorsement),  but  is  established  by  the  same  law.  But  con- 
14]  tracts  of  this  kind,  as  well  as  ^surety  ships  proper, 
are  entered  into,  by  all  the  paries  to  them,  with  a  knowledge 
and  in  view  of  the  law  by  which  they  are  governed.  The 
acceptor,  though  he  may  know  nothing  of  any  particular 
indorser,  knows  that  by  his  acceptance  he  does  an  act  which 
will  make  him  liable  to  indemnify  any  person  who  may 
indorse,  and  may  afterwards  pay  the  bills ;  and  he  know- 
ingly and  intentionally  undertakes  that  liability,  as  much 
as  if  the  indorsement  were  the  result  of  direct  communica- 
tion between  himself  and  that  person.  Lord  Eidon,  in  JEx 
parte  Toungei^)^  said  with  his  usual  accuracy  (his  language 
being  as  applicable  to  an  indorser  as  to  a  drawer) :  *'  The 
drawer  of  a  bill  of  exchange  is  not  strictly  a  surety  for  the 
acceptor.  In  general  cases,  the  acceptor  is  primarily  liable 
upon  the  bill,  and  the  drawer  may  be  in  the  nature  of  a 
surety."  The  statement  in  Smith's  Mercantile  Law  (3d  edi- 
tion, p.  253)  is  also  correct,  and  is  established  by  many 
authorities,  that  ^4n  the  contract  by  bill  or  note,  the  maker 
or  acceptor  is  considered  the  principal,  and  the  indorsers  as 
his  sureties;  and  consequently,  if  the  holder  either  dis- 
charge or  suspend  his  remedy  against  the  former,  the  latter, 
unless  they  have  previously  consented  to  it,  or  afterwards 
promised  to  pay  with  knowledge  of  it,  are  all  immediately 
discharged."  Mr.  Smith  uses,  m  this  passage,  the  language 
of  Mr.  Justice  Chambre  in  Clurk  v.  Devlin  ("),  who  stated 
that  the  case  of  DarUyv.  English  was  decided  by  Lord 
Eldon  (in  the  Common  Pleas)  on  that  principle.  I  am 
unable  to  conceive  any  ground  on  which  the  principle  which 

J)revails  in  cases  of  suretyship  should  go  so  far  as  this,  in 
avor  of  the  drawer  or  the  indorser,  and  not  also  extend 
(when  the  indorser  is  compelled  to  pay  the  bill,  and  when 
the  question  arises  between  him  and  the  acceptor  only)  to 
securities  deposited  by  the  acceptor  with  the  holder.  In  the 
present  case  the  holder  has  actually  in  his  hands  a  large 
sum  of  money,  realized  by  him  from  such  securities.  It  is 
verjr  difficult,  on  any  rational  principle,  to  distinguish  the 
receipt  of  such  a  sum,  under  such  circumstances,  from  an 
actual  payment  on  account  by  the  acceptor.  Of  the  cred- 
itor's right,  if  he  pleases,  to  apply  it  in  payment  of  the  bills 
there  can  be  no  possible  question ;  yet  it  is  contended  that 
he  may,  at  his  option,  give  the  money  back  to  the  acceptor, 

(>)  8  V.  4  B.,  40.  («)  8  B.  <k  P^  866. 
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and  sae  the  indorser  on  the  bills ;  nay  more,  that,  if  he 
*does  compel  the  indorser  to  pay  the  bills,  without  [15 
applying  that  money  to  them,  a  court  of  equity  is  bound  to 
leave  the  burden  on  the  indorser,  and  restore  to  an  insolvent 
acceptor  the  money  which  has  been  so  realized  from  the 
securities.  I  cannot  reconcile  such  a  decision  with  the  doc- 
triiies  of  Lord  Eldon  and  Lord  Justice  Turner.  No  case 
before  the  present  has  been  cited,  in  which  the  right  of  a 
drawer  or  indorser  to  the  benefit  of  such  securities,  as 
between  himself  and  the  acceptor,  has  ever  been  denied  or 
doubted.  The  opinion  of  Sir  John  Byles,  in  his  very  learned 
Treatise  on  Bills,  is  (no  doubt)  no  authority ;  and  1  will  not 
lay  stress  upon  the  case  of  Praed  v.  Oardiner  (*),  because, 
as  was  observed  by  Mr.  Marten,  what  was  really  done  in 
that  case  was  to  marshal  securities  held  by  the  creditor 
according  to  the  equities  of  the  different  persons  entitled  to 
redeem  them,  and  the  exact  grounds  of  the  judgment  do  not 
appear.  But  I  think  that  tie  principles  deducible  from  all 
the  authorities  lead,  necessarily,  to  the  conclusion,  that, 
under  circumstances  like  the  present,  the  equity  between 
the  indorser  and  the  acceptor  is  the  same  as  that  between  a 
surety  and  a  principal  debtor  when  the  creditor  is  not  a 
party  to  the  contract  of  suretyship.  That  equity,  according 
to  my  view  of  it,  need  not  interfere  with  the  ordinary  opera- 
tion of  such  a  general  covering  security  as  that  given  by 
Samuel  Collins  Radford  to  the  North  and  South  Wales 
Bank,  during  the  continuance  of  the  dealings  between  the 
secured  creditor  and  the  acceptor  of  bills  not  overdue,  which 
the  creditor  may  hold  or  part  with  as  he  pleases.  It 
will  not  incapacitate  bankers  who  may  hold  such  a  bill, 
accepted  by  a  customer  and  indorsed  by  a  third  party,  from 
carrying  on  their  dealings  with  that  customer,  by  varying 
the  securities  received  from  him  according  to  the  ordinary 
course  of  those  dealings,  as  long  as  he  remains  solvent  and 
before  the  acceptance  has  been  dishonored.  It  will  not,  in 
my  opinion,  tend  to  paralyze  the  business  of  discounting 
bills  of  exchange.  But  it  is  an  equity  which,  in  my  judg- 
ment, does  certainly  attach,  when  the  bills,  overdue  and 
dishonored,  and  the  securities,  are  found  together  in  the 
hands  of  the  secured  creditor,  at  the  time  when  he  requires 
payment  from  the  indorser ;  when  the  creditor  has  no  other 
transactions  then  depending  with  the  customer,  and  no 
♦claim  upon  the  securities  except  for  the  bills  them-  [16 
selves ;  and  when  the  competition  is  between  the  indorser 
and  the  acceptor  only. 

0)  2  Cox,  86. 


i 


230  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  VT. 

1880  Duncan,  Fox  A  Co.  v.  North  and  South  Wales  Bank.  U.L.  (E.) 

For  these  reasons,  I  think  that  the  judgment  under 
appeal  is  erroneous,  unless  it  can  be  supported  on  the 
ground  that  the  security  in  this  case  was  given  by  one  only 
of  the  partners  in  the  firm  by  which  the  bills  were  accepted. 
But  it  appears  to  me,  that  it  can  make  no  difference  whether 
the  security  was  gi^en  by  all  the  acceptors  or  by  one  of 
them.  In  each  case  alike,  the  person  giving  the  security,  is 
principal  debtor  as  between  the  indorser  and  himself ;  and 
the  interest,  whether  of  a  sole  debtor  or  of  one  of  two  or 
more  joint  debtors,  is  not  (in  my  opinion)  to  be  regarded  in 
competition  with  the  equity  of  anjr  one  who  is  in  tne  nature 
of  a  surety  for  him,  and  whom  he  is  bound  to  indemnify. 

I  therefore  propose  to  your  Lordships  to  reverse  the  decree 
appealed  from,  and  to  restore  that  of  the  Vice-Chancellor 
of  the  County  Palatine  of  Lancaster.  The  bankers  will 
take  their  costs  here  and  below  out  of  the  fund  arising  from 
the  securities ;  and  the  appellants  must  have  their  costs  here 
and  below  out  of  any  surplus  remaining  from  the  securities 
in  the  first  instance,  and  (so  far  as  the  securities  may  not  be 
sufficient  to  pay  them)  from  the  respondents. 

Lord  Blackburn:  My  Lords,  the  North  and  South. 
Wales  Bank  had,  amongst  its  customers,  a  firm  of  Samuel 
Radford  &  Sons.  The  bank  had  ta.ken  from  Samuel  Collins 
Radford,  one  of  the  partners  in  that  firm,  the  title  deeds  of 
some  property  belonging  to  him  with  two  memorandums, 
by  which  he  acknowledged  to  have  delivered  the  title  deeds 
in  pledge  to  secure  to  the  bank  whatever  might  be  owing 
from  the  firm  to  the  bank. 

I  do  not  think  it  either  necessary  or  desirable  to  inquire 
what  might  have  been  the  rights  of  the  various  parties  under 
all  the  complicated  state  of  things  which  might  have  arisen 
during  the  winding-up  of  the  transactions  between  the  bank 
and  Samuel  Radford  &  Sons.  It  is  enough  to  consider  the 
state  of  facts  which  has  in  this  case  actually  occurred. 

The  bank  had  discounted  for  one  of  the  appellants  two 
17]  bills  of  ^exchange,  and  for  the  other  appellant  three 
bills  of  exchange  accepted  by  the  firm  of  Samuel  Radford 
&  Sons,  payable  at  a  bank  in  London.  These  bills  were 
indorsed  by  the  appellants  respectively.  At  maturity  they 
were  dishonored,  and  the  firm  was  consequently  liable  to  the 
bankers  as  holders  of  them,  so  that  the  equitable  mortgage 
was  held  in  pledge  to  the  bank  to  cover,  amongst  other 
things,  those  bills.  The  bank  gave  due  notice  of  dishonor 
to  the  several  indorsers  respectively,  and  they  became  bound 
to  pay,  to  the  bankers  as  holders,  the  amount  of  the  bills, 
on  liaving  the  bills  delivered  to  them  so  as  to  remit  thetn  to 
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their  former  rights  as  holders  against  the  acceptors  and  any 
indorsers  prior  to  themselves. 

The  estate  pledged  to  the  bank  has,  in  fact,  been  converted 
into  money,  and  partly  from  that  source,  and  partly  from 
others,  most  of  the  liabilities  of  Samuel  Radford  &  Sons  to 
the  bank  have  been  discharged  in  fall,  and  some  payments 
have  been  made  by  the  acceptors  on  account  of  the  bills  in 
question.  And  now  it  is  ascertained  that  after  all  liabili- 
ties of  the  partners  to  the  bank,  except  those  on  the  five 
bills  in  question,  have  been  discharged,  there  will  remain  on 
the  equitable  mortgage,  partly  realized,  a  considerable  sur- 

Slus,  though  not  sufficient  to  pay  the  bills  in  full.  The  in- 
orsers  offer  to  pay  the  bills  on  having  credit  for  the  money 
realized,  so  far  is  not  applicable  to  other  purposes,  and  hav- 
ing the  equitable  mortgage  transferred  to  them.  Samuel 
Collins  Radford  has  not  become  bankrupt,  but  the  general 
creditors  of  the  firm  insist  that  the  indorsers  of  the  bills 
ought  to  be  made  to  pay  in  full,  and  then  that  the  surplus 
of  the  pledged  estate  should  be  delivered  to  Samuel  C. 
Badford  to  be  applied  for  the  general  benefit.  The  appel- 
lants have  filed  this  bill  to  have  the  memorandums  and  the 
title  deeds,  together  with  the  bills  of  exchange,  delivered  to 
them,  on  payment  by  them  of  what  remains  due  to  the 
bank  on  the  bills.  The1>ank  is  sure  to  be  paid  in  full  either 
way,  and  having  no  interest  in  the  matter,  does  not  wish  to 
favor  either  party,  and  submits  to  deal  with  the  bills  of  ex- 
change and  equitable  mortgages,  after  satisfaction,  of  the 
Srincipal  moneys,  interest,  and  costs,  as  the  court  may 
irect. 

The  Yioe-Chancellor  held  that  the  appellants  were  entitled 
to  *what  thev  claim.  The  Lords  Justices  reversed  his  [18 
decision,  and  the  substantial  question  before  the  House  is, 
whether  the  indorsers  of  the  bills  have  such  a  ri^ht. 

I  think  it  is  clear  that  they  have  no  such  right  by 
contract.  They  did  not  at  the  time  when  they  got  the  bills 
discounted  at  the  bankers  so  much  as  know  that  the  bank 
held  any  security  from  Samuel  Radford  &  Sons,  and  of 
course,  that  being  the  case,  made  no  express  stipulation 
about  it ;  and  there  is  nothing  in  the  nature  of  an  indorse- 
ment for  value  to  give  the  Endorser  any  right,  during  the 
currency  of  the  bill,  to  any  security  which  either  his  imme- 
diate indorsee,  or  any  other  holder  of  the  bill,  may  hay^ 
from  any  party  to  the  bill.  The  indorser,  by  the  law-mer- 
chant, is  liable,  on  having  due  notice  of  dishonor,  to  pay  the 
amount  of  the  bill  to  the  holder  for  the  time  being,  on  hav- 
ing the  bill  restored  to  him ;  but  till  the  bill  is  dishonored 
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there  is  nothing  to  prevent  the  party  who  may  be  the  holder 
for  the  time  being  indorsing  it,  even  without  recourse,  so  as 
to  make  it  impossible  that  he  can  ever  be  the  person  to  whom 
the  prior  indorser  will  have  to  pay  the  bill.  I  think,  therefore, 
with  the  Lords  Jastices,  that  there  is  neither  principle  nor 
authority  for  saying  that  the  indorsers  are,  during  the  cur- 
rency of  the  bill,  sureties,  or  in  the  nature  of  sureties  to  the 
indorsee,  or  tliat  they  have  any  equity  to  prevent  the 
indorsee  from  dealing  as  it  may  seem  to  him  most  desirable, 
with  any  other  parties  unless  thereby  he  prevents  himself 
from  giving  notice  of  dishonor,  so  as  to  give  them  their 
remedy  against  prior  parties  to  the  bill ;  and  I  agree  with 
them  in  thinking  that  any  contrary  decision  would  be  very 
mischievous. 
But  though  the  indorsers  had  no  such  right  by  contract, 
et  after  the  bills  wei-e  dishonored  and  notice  of  dishonor 
ad  been  given  to  the  indorsers,  the  position  of  the 
parties  is  altered.  Though  the  indorser  is  liable  as  prin- 
cipal on  the  bill,  and  is  not  strictly  a  surety  for  the  ac< 
ceptor,  he  has  this  in  common  with  a  surety  for  the  acceptor, 
that  he  is  entitled  to  the  beneiit  of  all  payments  made  by 
the  acceptor,  and  is  entitled,  on  paying  the  holder,  to  be  put 
in  a  situation  to  have  a  right  to  sue  the  acceptor.  And 
now  the  state  of  affairs  is  so  far  cleare*d  up,  that  the  bank  had, 
19]  besides  the  right  to  come  upon  the  indorsers,  a  *right 
to  come  upon  the  security  pledged  to  the  bank  by  Samuel 
Collins  Radford. 

I  think  it  is  established  by  the  case  of  Deering  v.  Lord 
Winchelsea  (*),  and  the  observations  on  that  case  by  Lord 
Eldon  in  Craythorne  v.  Suoinburne  (*),  and  Lord  Redesdale 
in  Stirling  v.  Forrester  (*),  that  where  a  creditor  has  a  right 
to  come  upon  more  than  one  person  or  fund  for  the  payment 
of  a  debt,  there  is  an  equity  between  the  persons  interested 
in  the  different  funds  that  each  shall  bear  no  more  than  its 
due  proportion.     This  is  quite  independent  of  any  contract 
between  the  parties  thus  liable.     Lord  Eldon  in  Oraythorne 
V,  Swiriburne  ('),  says  of  Deering  v.  Lord  Winchelsea : 
"That  case  also  established  that  though  one  person  becomes 
a  sarety  without  the  knowledge  of  another  surety,  that  cir- 
cumstance introduces  no  distinction."    And  Lord  Redesdale, 
in  Siirling  v,  Forrester {'\  says:     *'The  principle  estab- 
lished in  tbe  case  of  Deering  v.  Lord  Winchelsea  {')  is  uni- 
versal, that  the  right  and  duty  of  contribution  is  founded 
"  pon  doctrinea  of  equity,  it  does  not  depend  upon  contract. 

SB   A  V    '^V'*  O  3Bli.,  576. 

V4;^,.  iGu,  {*)  8  Bli.,  at  p.  690. 
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If  several  persons  are  indebted,  and  one  makes  the  pay- 
ment, the  creditor  is  bound  in  conscience  (if  not  by  contract) 
to  give  to  the  party  paying  the  debt  all  his  remedies  against 
the  other  debtors.  .  .  He  (the  creditor)  is  bound,  seldom  by 
contract  but  always  in  conscience,  as  far  as  he  is  able,  to 
*  pat  the  party  paying  the  debt  upon  the  same  footing  as 
with  those  who  are  equally  bound.  That  was  the  principle 
of  decision  in  Deering  v.  Lord  Whinchelsea  ('),  and  in  that 
case  there  was  no  evidence  of  contract."  And  this  last 
principle,  that  the  person  making  payment  of  more  than 
liis  due  proportion  is  entitled  to  nave  assigned  to  him  all 
rights  and  securities  of  the  creditor  for  the  purpose  of,  by 
means  thereof,  obtaining  contributions,  is  recognized  and 
enacted  by  the  19  &  20  Vict.  c.  97,  s.  6. 

I  think  that  though  the  indorser  of  a  bill  is  not  exactly  a 
surety  for  the  acceptor,  or  a  co-surety  with  those  who  are 
sureties  for  the  acceptor,  yet  he  stands  in  a  position  suffi- 
ciently analogous  to  that  of  a  surety  to  bring  him  within 
the  principle  of  Deering  v.  Lord  Winchelsea.  (*) 

*If  this  be  correct,  it  seems  to  me  that  the  question    [20 
in  the  present  case  is  reduced  to  this :  what  are  the  due  pro- 
portions as  between  the  indorsers  and  the  security  created 
by  one  of  the  acceptors  on  his  separate  estate  ?    If  a  third 
person,  not  a  member  of  the  firm  or  liable  for  its  engage- 
ments, had  become  surety  or  pledged  his  estate  as  securitjr 
to  the  bank  for  the  general  balance  due  to  it  from  the  firm,  it 
might  be  contended,  at  least  plausibly,  that  he  became  only 
surety  for  the  balance  after  all  indorsers  had  paid,  and  was 
therefore  entitled  to  say  that,  as  between  him  and  the  in- 
dorser,. the  indorser  should  pay  all  before  the  surety  paid 
anything.     I  do  not  express  any  opinion  how  that  would 
^.     But  the  owner  of  tne  pledged  estate  in  this  case  was 
iiimself  one  of  the  firm  and  an  acceptor  of  the  bill,  and  as 
Bnch  liable  to  the  indorser.  .And  if  the  bank  had  applied 
^"^^  /^bole    of   the    proceeds    of    the    security,     as    far 
as  they  went,   to    the    payment   of  these  bills,  it   seems 
q^ue  clear  that  Samuel  Collins  Radford  could  not  have 
h^'h^i^^  the  indorsers  to  repay  him  part  of  the  debt  which 
^  had  thus  paid.    The  answer  would  have  been  that  he 
tlf ^'  t^   between  him  and  the   indorsers,  bound   to  pay 
^^^.^hole.    And  it  follows,  that  if  the  bank  comes  upon 
cm:  ^  f  ^''^^i'S  first,  they  must  have  the  right  to  be  recouped 
whi  h  ^^^  security,  unless  the  bank  had  an  option  to  favor 
flicnever  set  of  those  liable  it  pleased,  which  the  reasoning 

P)  2  B.  A  P.,  270. 
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of  Lord  Eldon  seems  to  me  to  treat  as  manifestly  inconsist- 
ent with  the  doctrine  of  equity. 

I  have,  therefore,  come  to  the  conclnsion  that  the  decision 
below  ought  to  be  reversed. 

I  have  not  done  so  without  some  hesitation.  For  it  is  not 
to  be  denied  that  the  result  is  that  the  indorsers  of  bills  who 
happen  to  have  discounted  them  with  other  banks  are  worse 
off  than  the  appellants,  who,  by  what  as  regards  them  is  a 
lacky  chance,  have  got  the  benefit  of  this  security.  I  am 
afraid  to  question  the  justice  of  a  rule  approved  bv  such 
great  lawyers  as  Lords  Eldon  and  Bedesdaie,  thougn  Lord 
Eldon  does  not  seem  at  first  to  have  approved  of  Deering  v. 
Lord  Winchelsea  (*) ;  but  if  it  were  res  Integra  I  am  by  no 
means  sure  that  it  would  not  have  been  better  to  say  that 
every  one  should  have  the  full  extent  of  his  rights  given  by 
21]  *con tract,  express  or  implied,  and  no  more.  But  I 
think  the  unbroken  current  of  authority  from  Deering  v. 
Lord  Winchelsea  (*),  decided  in  1787,  very  nearly  a  century 
since,  renders  it  impossible  now  to  indulge  in  such  specu- 
lations. 

I  agree  to  the  order  as  to  costs  which  has  been  proposed 
by  the  noble  and  learned  Lord  on  the  woolsack. 

Lord  Watson  :  My  Lords,  I  shall  endeavor  very  briefly 
to  indicate  the  grounds  upon  which  I  agree  with  your  Lord- 
ships in  holding  that  the  judgment  of  the  Lords  Justices 
ought  to  be  reversed,  and  that  of  the  Vice-Chancellor  re- 
stored. I  should  have  had  difficulty  in  coming  to  that  con- 
clusion had  it  had  not  been  that  in  the  present  case  there 
are  certain  special  circumstances,  and  that  there  are  author- 
ities in  the  law  of  England  applicable  to  these  circumstances, 
which  do  not  seem  to  have  been  taken  into  consideration  by 
the  Court  of  Appeal. 

It  does  not  appear  to  me  that  the  broad  proposition  msdn- 
tained  by  the  appellants  at  the-  bar  of  the  House  and  else- 
where, to  the  effect  that  the  indorser  of  a  bill  of  exchange 
becomes  entitled,  in  a  question  with  the  holder,  to  the  same 
equities  as  if  he  bad  been  a  proper  surety  for  the  acceptor, 
has  any  foundation  in  law.  To  give  these  equities  to  an  in- 
dorser before  the  bill  falls  due  would,  in  my  opinion,  be 
inconsistent  with  the  nature  of  a  bill  of  exchange,  and  the 
rights  and  obligations  which  it  creates  in  favor  of  and 
against  the  parties  to  it ;  and  I  entirely  agree  with  the  ob- 
servations of  the  Master  of  the  Rolls  upon  the  grave  incon- 
veniences to  which  bankers  and  merchants  would  be 
exposed  by  the  introduction  of  such  a  principle,  so  far  as 

(«)  2  B.  4  P.,  270. 
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these  observations  apply  to  the  period  of  the  bill's  cur- 
rency. 

jThe  special  circumstances  which  appear  to  me  to  be  of 
vital  importance  to  the  decision  of  the  present  case  are  these : 
that  at  the  time  when  the  bills  in  question  matured,  the 
bankers  had  brought  their  dealings  with  the  acceptors  to  a 
close,  in  consequence,  apparently,  of  the  insolvency  of  the 
latter,  and  that  the  bank  then  held  securities  sufficient,  when 
realized,  not  only  to  pay  oflE  all  *other  debts  due  bv  [22 
the  acceptors,  but  also  to  cover,  if  not  in  whole,  at  least  iu 
great  part,  the  liabilities  of  the  acceptors  upon  these  bills. 

That  the  bankers  had  power,  in  terms  of  the  memoranda 
of  deposit  by  Samuel  Collins  Radford,  to  apply  the  balance 
of  their  securities  in  extinction  of  the  indebtedness  of  the 
firm  of  Samuel  Radford  &  Sons  upon  the  bills  in  question, 
does  not  admit  of  doubt.  Accordingly,  the  bank  had  a  le- 
gal right  to  recover  from  the  indorser,  who  became  directly 
liable  to  them  upon  the  failure  of  the  acceptors  to  honor  the 
bills,  and  had  also  a  legal  right  under  their  arrangement 
with  Samuel  Collins  Radford,  a  partner  of  the  acceptors' 
firm,  to  obtain  payment  out  of  the  free  balance  of  the  secu- 
rities deposited  by  him.  In  a  question  with  the  bank  the 
acceptors  and  the  indorsers  were  alike  principal  debtors, 
but  the  bankers  knew,  at  least  it  came  to  their  knowledge 
before  they  had  exacted  payment  from  either,  that  in  a 
question  with  the  indorsers  the  acceptors  were,  in  reality, 
as  well  as  ex  facie  of  the  bills,  primarily  liable.  In  these 
circumstances  it  is  obviously  immaterial  to  the  bankers  from 
which  source  they  obtain  payment  of  their  debt. 

In  the  present  case  Samuel  Collins  Radford  cannot,  in  my 
opinion,  plead  that  he  did  not  intend  to  become  liable  for 
the  dishonored  acceptances  of  his  firm,  discounted  with  the 
North  and  South  Wales  Bank,  and  seeing  that  the  real  con- 
flict of  interests  lies  between  him  and  the  indorsers,  I  think 
it  would  be  inequitable  to  compel  payment  from  the  indors- 
ers until  the  securities  given  by  him  to  the  bank  have  been 
exhausted. 

But,  my  Lords,  I  conceive  that  there  is  abundant  au- 
thority in  the  law  of  England  conclusive  in  favor  of  the  in- 
dorsers' claim.  I  shall  not  refer  in  detail  to  the  series  of 
decisions  which  have  been  fully  dealt  with  by  your  Lord- 
ships. They  satisfy  me  that  it  has  long  been  a  settled  rule 
of  equity  that,  in  circumstances  analogous  to  those  of  the 
present  case,  the  creditor  is  bound  to  take  payment  from 
that  one  of  his  debtors  who  is  inter  eos  primarily  liable  for 
his  debt. 
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I  have  only  to  add  that,  whilst  it  is  my  opinion  that  the 
indorser  is  not  in  the  likeness,  and  therefore  cannot  claim 
23]  the  equities  of  a  *siirety,  so  long  as  the  bill  is  current, 
I  am  not  prepared  to  hold  that  he  becomes  necessarily,  and 
in  all  circumstances,  entitled  to  these  equities  whenever  the 
bill  matures.  It  is  possible  that,  after  maturity,  the  holder 
of  the  bill  may  have  such  interest,  arising  from  his  relations 
with  the  acceptor,  as  will  entitle  him  even  then  to  deal  with 
his  securities  without  respect  to  the  interests  of  the  indor- 
ser. But  the  solution  of  these  questions  is  unnecessary  for 
the  disposal  of  the  present  case. 

Order  appealed  from  reversed;  decree  of  the  Vice- 
Chancellor  of  the  County  Palatine  of  Lancaster 
restored,  with  directions  as  to  costSj  and  cause 
remitted. 

Lords'  Journals,  27th  Nov.,  1880. 

Solicitors  for  appellants :  O.  L.  P.  Eyre  &  Co. 
Solicitors  for  respondents :  Oregory,  Rowcliffes  &  Hawle. 


See  29  Eng.  R.,  224  note. 

Bail  are  Bureties,  with  the  rights  and 
remedies  of  sureties  in  other  cases : 
Toles  ».  Adee,  84  N.  Y.,  224. 

H.  &  M.  were  carrying  on  business 
in  copartnership,  and  H.  becominfi^  dis- 
satisfied with  the  manner  in  which  the 
business  was  conducted,  a  dissolution 
was  aereed  upon,  in  October,  1876, 
with  the  knowledge  and  approval  of 
the  plaintiffs,  one  of  them  having  as- 
sisted in  arranging  it,  H.  retiring  and 
assigning  to  M.  his  interest  in  the  part- 
nership assets,  in  consideration  of 
^1,332,  for  which  M.  gave  his  promis- 
sory notes  at  three,  six,  nine  and 
twelve  months,  and  bound  himself  to 
pay  all  the  debts  of  the  copartnership. 
M.  continued  to  carry  on  the  business, 
and  in  doing  so  had  several  transac- 
tions with  the  plaintiffs,  from  whom  he 
continued  to  receive  goods  on  credit, 
giving  promissory  notes  for  the  price 
as  well  as  to  cover  the  firm's  indebted- 
ness, during  which  time  the  plaintiffs 
rendered  periodical  statements  to  M. — 
ignoring,  apparently,  the  existence  of 
H.— in  which  the  liabilities  of  the  firm 
and  M.  were  embraced,  although  ex- 
pressed "M.  and  H.  Liability,"  giving 
the  items,  and  *'  J.  M.  Liability,"  also 
detailing  the  items.  M.  by  means  of 
contra  accounts  against  H.  had  reduced 
the  latter's  claim  to  about  f^OO.     In 


November  or  December,  1876,  the 
plaintiffs  applied  to  H.  to  renew  the 
partnership  notes,  but  this  he  declined 
to  do  on  the  ground  that  he  was  not 
liable,  notwithstanding  which  the 
plaintiffs  continued  to  deal  with  M. 
until  he  became  insolvent  in  January, 
1880,  when  they  instituted  proceedings 
against  Ifoth  partners  to  recover  their 
claim. 

Held,  reversing  the  finding  of  Cam- 
eron, J.,  that  the  effect  of  the  dealings 
between  H.  and  M.  was  not  to  consti- 
tute H.  a  surety  for  M.,  and  that  he, 
M.,  remained  liable  to  the  plaintiffs  for 
the  partnership  debts:  Birkett  «. 
M'Guire,  7  Upper  Can.  App.  Rep.,  53. 

A  creditor  has  a  right  to  assume  that 
the  parties  to  a  negotiable  instrument 
are  liable  in  the  form  in  which  they 
contract,  unless  he  has  notice  to  the 
contrary.  In  order  to  derive  any  ad- 
vantage from  the  fact  that  he  was  a 
surety,  the  surety  must  prove  the  credi- 
tor had  knowledge  of  the  suretyship. 

Indiana:  Tharp  v.  Parker,  86  Ind., 
102  ;  WUliams  v.  Scott,  83  Ind.,  405. 

Maine:  First  National  v.  Marshall, 
73  Maine,  79. 

Now  York:  Irving,  ect.,  t).  Duryea, 
1  City  Cts.  Rep.,  317. 

North  Carolina:  Goodman  v.  Lita- 
ker,  84  N.  C,  8. 

Oral  evidence  is  admissible  to  show 
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one,  apparently  a  principal  debtor,  is  in 
faet  a  saretj. 

United  States,  Glrcoit  and  Diatrlot : 
Matter  of  Goodwin,  5  DUlon,  140,  148, 
144  note. 

Though  the  holder  take  an  accom- 
modation note  without  notice  of  that, 
yet  subsequent  notice  thereof  is  suffi- 
cient to  bind  him  to  treat  the  maker  as  a 
surety  :  Matter  of  Goodwin,  5  Dillon, 
140,  144  note. 

If  a  creditor,  without  the  assent  of  a 
surety,  enter  into  a  valid  contract  for 
delay  in  the  collection  and  enforcement 
of  his  debt,  or  adopt  any  other  course 
which  operates  as  a  suspension  of  the 
right  to  enforce  it.  the  surety  will  be 
thereby  discharged. 

Illinois:  First  National,  etc.,  o. 
Pierce,  d9  Ills.,  272. 

Indiana :  Williams  «.  Scott,  88  Indi- 
ana, 405. 

Iowa :  Wendling  v.  Taylor,  57  Iowa, 
854 

Kentacky:  Calloway  v.  Snapp,  78 
Ky\.  561. 

New  York:  Fish  v.  Hay  ward,  28 
Hun,  456. 

North  Carolina :  Carter  «.  Duncan, 
84N.  C,  676. 

Ohio:  Boling  v.  Young,  88  Ohio  St. 
B.,  185. 

Texas :  Saylor  v,  Scott,  57  Tex. ,  867. 

United  SUtes,  Oixonit  and  District : 
Matter  of  Goodwin,  5  DiUon,  140,  144 
note. 

An  agreement  for  a  year's  extension, 
or  payment  of  interest  in  advance,  dis- 
charges a  surety :  Williams  v,  Scott, 
88  Ind.,  405. 

If  the  contract  be  executory  on  both 
sides,  a  binding  agreement  extending 
the  term  of  pe^ormance  is  a  material 
change.  Such  an  ac^reement,  where 
the  contract  contemplates  mutual  acts 
to  be  performed  by  both  parties,  such 
as  a  tender  of  specific  articles  by  the 
one,  and  acceptance  or  rejection  by  the 
other,  is  supported  by  a  sufficient  con- 
sideration, each  party  being  both  prom- 
isor and  promisee  :  Saylor  v.  Scott,  57 
Tex..  867. 

If,  after  judgment  against  principal 
and  sureties,  an  extension  of  the  issu- 
ing of  an  execution  be  made  on  the 
execution  of  an  agreement  by  a  surety, 
the  sureties  in  the  judgment  are  dis- 
charged :  Boling  v.  Young,  88  Ohio  St. 
a.  136. 

One  who  has  loaned  his  note  to  i^i- 


other  for  the  latter's  accommodation, 
and  subsequently,  when  his  note  be- 
comes due,  receives  the  note  of  a  third 
person  for  a  portion  and  cash  for  the 
balance  of  the  amount  due  on  his  own 
note,  and  thereupon  pays  his  own  note, 
is  a  holder  for  value  of  the  note  of  such 
third  persoi\. 

By  receiving  such  new  note  he  has 
extended,  by  the  time  which  it  has  to 
run,  the  time  for  the  payment  of  his 
debt,  and  such  extension  of  payment  is 
a  valuable  consideration  for  the  trans- 
fer of  such  new  note  to  him  :  Callahan 
V.  Bancroft,  28  Hun,  584. 

The  written  consent  of  appellee,  Mrs. 
Snapp,  on  the  12th  of  June,  1878, 
that  Hopkins,  the  principal  on  the 
note,  should  be  discharged  in  bank- 
ruptcy without  pajring  the  amount  re- 
quired by  the  bankrupt  act,  although 
withdrawn,  on  her  motion,  eight 
months  afterwards,  by  order  of  the 
court  having  cognizance  of  the  case,  op- 
erated to  discharge  appellant,  who  was 
Hopkins'  surety  upon  the  note  sued 
upon  :  Calloway  «.  Snapp,  78  Ky.,  561. 

Where  the  principal  to  an  undertak- 
ing confessed  judgment  on  the  creditor 
agreeing  to  stay  execution  for  thirty 
days,  without  the  knowledge  or  con- 
sent of  a  surety  to  the  undertaking, 
held  that  giving  stay  of  execution  on 
the  judgment,  without  consent  of  the 
surety,  discharged  him :  Kendall  v. 
Grice,  1  Mackey,  279. 

Oldfield  purchased  from  one  Hay- 
ward  certain  real  estate,  subject  to  a 
mortgage  given  by  Hayward  to  the 
Globe  Life  Insurance  Company,  which 
Oldfield  assumed  and  agreed  to  pay. 
Thereafter  Oldfield  entered  into  a  ver- 
bal agreement  with  a  clerk  of  the  said 
company  who  acted  in  its  behalf,  by 
which  Oldfield  took  a  ten  year  tontine 
policy  upon  his  life,  and  in  considera- 
tion thereof  the  company  extended  the 
time  for  the  payment  of  the  mortgage 
for  that  period.  After  six  premiums 
had  been  paid  upon  the  policy  it  was 
allowed  to  lapse. 

Held,  that  the  verbal  agreement  for 
the  extension  of  the  time  of  payment 
of  the  mortgage  was  founded  upon  a 
valuable  consideration  ;  that,  as  it  was 
completed  when  the  policy  was  issued 
and  the  first  premium  paid,  it  did  not 
come  within  the  statute  of  frauds. 

That  as  it  was  made  without  the 
knowledge   or    consent  of   Hayward, 
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he  was  released  by  it  from  all  liability 
for  any  deficiency  that  might  arise 
upon  the  sale :  Fish  v.  Hay  ward,  28 
Hun.  456. 

Where  A.  and  B.  become  sureties  for 
the  faithful  performance  by  C.  of  a 
contract  with  D.,  by  which  C.  was  to 
receive  a  salary,  and  the  expenses  of  the 
4)usine8a  were  to  be  borne  by  D. :  Held, 
that  the  sureties  were  discharged  by  a 
subsequent  alteration  of  the  contract, 
so  C.  was  to  pay  the  expenses  and  sell 
on  commission :  Victor,  etc.,  t.  Lang- 
ham,  9  Bissell,  188. 

If  the  holder  of  a  promissory  note 
enters  into  an  agreement,  not  under 
seal,  with  the  maker,  by  which  the 
time  of  payment  is  to  be  extended,  the 
interest  then  due  is  to  be  paid  at  the 
original  rate,  and  the  holder  is  after- 
wards to  apply  a  portion  of  the  inter- 
est towards  the  extinguishment  of  the 
principal,  the  agreement  is  without 
eonsideration  and  not  binding  upon  the 
holder,  and  does  not  operate  to  dis- 
charge a  surety  on  the  note :  Wilson  v. 
Powers,  130  Mass.,  127. 

An  agreement,  not  under  seal,  to  dis- 
chai^  an  indebtedness,  is  not  a  releaae 
and  cannot  have  that  effect. 

A  discharge  given  by  the  holder  of  a 
promissory  note  to  one  who  signed 
upon  the  back  does  not  dischaiKe 
one  who  signed  upon  the  face  of  the 
note,  when  there  is  no  evidence  that 
the  holder  had  any  other  knowledge 
of  the  relation  between  the  signers 
than  that  obtained  from  an  examina- 
tion of  the  note.  How  far  parol  evi- 
dence is  admissible  to  show  a  relation- 
ship between  the  parties,  the  reverse 
of  that  shown  by  tiie  note,  is  not  de- 
cided. 

Where  an  agreement  to  discharge 
one  party  to  a  note  in  express  terms  re- 
serves aU  claims  against  all  other  par- 
ties to  the  note,  it  will  not  discharge 
any  other  party  :  Bank  o.  Marshall,  73 
Me.,  79. 

By  contract  between  Q.  and  plaintiff, 
G.  was  to  have  the  exclunve  right  in 
certain  places  to  sell  harrows  bought 
by  him  of  plaintiff,  and  was  to  pay 
plaintiff  for  harrows  so  purdiased 
<«ither  **by  cash  or  note  due  July  1, 
1879,  with  privilege  of  five  months  ex- 
tension, if  desired,  with  ten  per  cent, 
interest."  B.  guaranteed  payment  by 
G.  for  all  purchases  made  by  him  under 
such    contract,    and   payment  of   all 


notes  "or  renewals  thereof,"  made  by 
G.  in  pursuance  of  the  contract.  After- 
wards, by  a  written  addition  to  the  con- 
tract with  G.,  made  without  the  knowl- 
edge of  B.,  plaintiff  gave  him  the 
privilege  of  selling  harrows  at  a  cer- 
tain other  place  named.  G.  sold  har- 
rows at  such  other  place,  and  gave  his 
note  for  the  amount  due  plaintiff  there- 
for, payable  on  or  before  November  1, 
1879,  with  interest  after  July  1,  1879, 
at  ten  per  cent.  In  suit  on  such  note, 
held: 

1.  That  the  liability  of  B.  as  surety 
was  not  affected  by  the  additional 
agreement  between  G.  and  plaintiff  as 
to  the  place  of  sale. 

2.  That  there  is  no  material  differ- 
ence between  the  form  of  the  note  in 
suit  given  by  G. ,  and  that  described  in 
the  contract ;  and  the  surety  is  liable 
thereon  :  The  Fond  du  Lac  Harrow  Co. 
V,  Bowles,  54  Wise,  425. 

The  testator  provided  in  his  will  that 
if  his  executors  should  decide  to  collect 
from  his  surviving  partners  in  liusi- 
ness,  such  sum  as  was  due  his  estate, 
the  amount  should  not  be  paid  until  a 
certain  time  had  elapsed.  The  surviv- 
ing partners,  in  a  suit  by  the  executors, 
gave  bond  conditioned  to  pay  "all 
sums  of  money  that  are  now  due  or 
may  hereafter  become  due."  The  ex- 
ecutors subsequently  took  the  notes  of 
the  surviving  partners,  payable  at  a 
future  time  within  that  provided  in  the 
will :  Held,  that  taking  of  the  notes 
was  not  such  action  by  the  executors 
as  released  the  sureties  of  the  bond : 
Nash  V.  HeUman,  9  Bissell,  858. 

A  mere  agreement  for  extension  for 
a  year,  at  legal  interest,  is  nudum  pae- 
ttim,  and  does  not  discharge  a  surety  : 
Rnmberger«.  Golden,  99  Penn.  St.,  34. 

An  extension  of  time  given  without 
consideration,  or  on  payment  of  part  of 
the  amount  due,  does  not  discharge  a 
surety. 

Kanims :  So  a  further  agreement  or 
consideration  by  an  agent  without  au- 
thority: Prather  «.  Gammus,  25  Eans., 
879. 

Any  agreement  which  does  not  sus- 
pend the  creditor's  remedy  against  the 
principal,  i.e.,  an  agreement  to  accept 
less  than  sum  due  without  an  exten- 
sion, does  not  discharge  a  surety. 

ICaine:  Miller  v.  Hatch.  72  Me.,  481. 

Tennessee :  Cherry  v.  MiUer,  7  Lea, 
305. 
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In  order  that  an  agreement  between 
a  creditor  and  principal  debtor  extend- 
ing the  time  of  payment  shall  have  the 
effect  of  discharging  the  suretj,  the  ex- 
tension mast  be  for  a  definite  period. 
It  makes  no  difference  how  short  the 
time  ;  it  mast  be  fixed:  King«.  Haynes, 
35  Ark.,  468  ;  Cherry  «.  MUler,  7  Lea 
(Tenn.),  805. 

A.,  a  banking  house,  held  a  note  in- 
dorsed by  6.,  upon  which  it  had  ob- 
tained jadgment  against  the  maker,  C. 
A  agreed  with  C.  to  extend  the  time  of 
payment  of  said  note  if  C.  woald  pay 
ten  per  cent,  interest  thereon  and  con- 
tin  ae  his  banking  business  with  A.  In 
a  suit  on  the  note  by  A  against  B. , 
held  that  this  extension  of  the  time  of 
payment  was  indefinite  and  did  not  dis- 
charge B. :  People's  Bank  v,  Le  Grand, 
13  W.  N.,  Penn.,  817. 

An  agreement  to  extend  the  time  of 
payment  of  a  debt,  if  made  in  consider- 
tion  of  the  payment  of  a  usurious  bo- 
ons is  Yoid,  and  does  not  operate  to 
discharge  the  debtor's  sureties:  Der- 
rick «.  Hubbard,  27  Hun.  347  ;  May  v. 
Shepherd,  1  Mackey,  480. 

In  Indiana  it  has  been  held  that  an 
agreement  for  extension,  though  valid, 
is  not  available  to  the  principid,  by  any 
form  of  pleading,  in  a  suit  on  the  note 
brought  before  the  time  given  has 
elap^d  ;  his  only  remedy  being  by  suit 
for  damages  for  breach  of  the  agree- 
ment to  provide  :  Williams  v.  Scott,  88 
Ind.,  405,  411. 

Where  surety  claims  discharge  by 
reason  of  extension  of  another  paper, 
parol  evidence  of  the  contents  of  that 
is  inadmissible :  Swift  «.  Ratliff,  74 
Ind..  426. 

On  a  trial  of  an  action  on  a  note 
against  principal  and  surety,  wherein 
the  surety  has  set  up  an  extension  of 
time,  a  question  to  the  payee,  a  wit- 
ness, asking  his  reason  for  not  giving 
an  extension,  and  his  answer  thereto 
that  he  knew  of  the  principal's  insol- 
vency, were  relevant,  competent  and 
material :  Thompson  v.  Boden,  81 
Ind.,  176. 

The  neglect  of  a  creditor,  upon  re- 
quest of  a  surety,  to  proceed  against 
tne  principal,  discharges  the  surety,  if 
thereby  the  debt  has  been  lost :  Toles 
9.  Adee,  84N.  Y.,  224. 

An  accommodation  indorser  is  not  a 
surety  in  such  a  sense  as  to  enable  him 
to  discharge  himself  from  liability  on  a 


note,  by  proving  a  request  to  the  holder 
of  the  note  to  enforce  payment  by  the 
maker,  the  neglect  of  the  holder  to  do 
so,  the  solvency  of  the  maker  at  the 
time  when  such  request  was  made,  and 
his  subsequent  insolvency  :  Converse 
V.  Cook,  25  Hun,  44. 

The  liability  of  a  surety,  upon  a 
promissory  note,  is  not  lessened  or  ter- 
minated by  the  neglect  of  the  holder  to 
sue  the  maker  upon  the  request  of  the 
surety,  where  it  appears  that  the  maker 
was,  at  the  time  of  such  request,  and  at 
all  times  thereafter,  insolvent :  Marsh 
«.  Dunckel,  25  Hun,  167. 

The  term  insolvent  means  one  whose 
estate  is  not  sufficient  to  pay  his  debts, 
or  one  who  is  unable  to  pay  all  his 
debts  f lom  his  own  means :  Marsh  v. 
Dunckel,  25  Hun,  167. 

Where  a  surety  claims  a  discharge 
from  a  failure  of  the  creditor  to  sue  the 
principal  debtor  after  notice  to  him  to 
sue,  and  the  subsequent  insolvency  of 
the  debtor,  the  surety  must  show  clearly 
the  nature  and  terms  of  the  notice : 
King  f>.  Haynes,  85  Ark.,  463. 

In  order  that  the  failure  of  a  creditor 
to  enforce  the  payment  of  a  debt,  when 
requested  by  one  who  is  liable  as  a 
surety  therefor,  shall  operate  to  dis- 
charge the  latter,  the  notice  given  to 
the  creditor  must  be  clear  and  explicit, 
and  he  must  be  given  to  understand  that 
he  must  take  proceedings  in  the  courts 
to  collect  the  debt :  Derrick  «.  Hub^ 
bard,  27  Hun,  848. 

Where,  upon  the  sale  of  a  bond  and 
mortgage,  the  assignee  has  guaranteed 
the  payment,  he  is  not  released  from 
liability  on  his  guaranty  by  a  failure 
on  the  part  of  the  assignee  to  comply 
with  a  notice  requiring  him  to  proceed 
to  collect  the  indebtedness  by  legal 
proceedings,  although  the  property 
has,  after  the  notice,  depreciated  in 
value,  and  the  obligor  has  become  in- 
solvent. It  is  the  duty  of  the  guaran- 
tor in  such  case  to  pay  the  debt  when 
it  matures,  and  he  can  then  protect 
himself  by  enforcing  the  principal  ob- 
ligation ;  he  cannot  by  notice  impose 
upon  the  creditor  the  duty  of  active 
diligence :  Newcomb  v.  Hale,  90  N. 
Y.,  326. 

See  also  Mead  v.  Parker,  29  Hun,  62. 

Where  the  debtor  transfers  collaterals 
to  the  creditor,  the  latter  is  bound  to 
proper  diligence  in  realizing  thereon, 
and,  if  in  consequence  of  his  i^egligence 
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there  is  nothing  to  prevent  the  party  who  may  be  the  holder 
for  the  time  being  indorsing  it,  even  without  recourse,  so  as 
to  make  it  impossible  that  he  can  ever  be  the  person  to  whom 
the  prior  indorser  will  have  to  pay  the  bill.  I  think,  therefore, 
with  the  Lords  Justices,  that  there  is  neither  principle  tior 
authority  for  saying  that  the  indorsers  are,  during  the  cur- 
rency of  the  bill,  sureties,  or  in  the  nature  of  sureties  to  the 
indorsee,  or  tliat  they  have  any  equity  to  prevent  the 
indorsee  from  dealing  as  it  may  seem  to  him  most  desirable, 
with  any  other  parties  unless  thereby  he  prevents  himself 
from  giving  notice  of  dishonor,  so  as  to  give  them  their 
remedy  against  prior  parties  to  the  bill ;  and  I  agree  with 
them  in  thinking  that  any  contrary  decision  would  be  very 
mischievous. 

But  though  the  indorsers  had  no  such  right  by  contract, 
yet  after  the  bills  were  dishonored  and  notice  of  dishonor 
had  been  given  to  the  indorsers,  the  position  of  the 
parties  is  altered.  Though  the  indorser  is  liable  as  prin- 
cipal on  the  bill,  and  is  not  strictly  a  surety  for  the  ac- 
ceptor, he  has  this  in  common  with  a  surety  for  the  acceptor, 
that  he  is  entitled  to  the  beneiit  of  all  payments  made  by 
the  acceptor,  and  is  entitled,  on  paying  the  holder,  to  be  put 
in  a  situation  to  have  a  right  to  sue  the  acceptor.  And 
now  the  state  of  affairs  is  so  far  cleare*d  up,  that  the  bank  had, 
19]  besides  the  right  to  come  upon  the  indorsers,  a  *right 
to  come  upon  the  security  pledged  to  the  bank  by  Samuel 
Collins  Radford. 

I  think  it  is  established  by  the  case  of  Deering  v.  Lord 
Winchelsea  (*),  and  the  observations  on  that  case  by  Lord 
Eldon  in  Craythorne  v.  Swinburne  ('),  and  Lord  Bedesdale 
in  Stirling  v.  Forrester  (*),  that  where  a  creditor  has  a  right 
to  come  upon  more  than  one  person  or  fund  for  the  payment 
of  a  debt,  there  is  an  equity  between  the  persons  interested 
in  the  different  funds  that  each  shall  bear  no  more  than  its 
due  proportion.  This  is  (^^uite  independent  of  any  contract 
between  the  parties  thus  liable.  Lord  Eldon  in  Oraythorne 
V.  Swinburne  (•),  says  of  Deering  v.  Lord  Winchelsea : 
'^  That  case  also  established  that  though  one  person  becomes 
a  surety  without  the  knowledge  of  another  surety,  that  cir- 
cumstance introduces  nodistinction."  And  Lord  Redesdale, 
in  Stirling  v.  Forrester {^\  says:  "The  principle  estab- 
•lished  in  the  case  of  Deering  v.  Lord  Winchelsea  (*)  is  uni- 
versal, that  the  right  and  duty  of  contribution  is  founded 
upon  doctrines  of  equity,  it  does  not  depend  upon  contract. 

(»)  2  B.  A  P.,  270.  (»)  3  Bli.,  576. 

(»)  14  Vea.,  166.  (*)  3  Bli.,  at  p.  590. 
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If  several  persons  are  indebted,  and  one  makes  the  pay- 
ment, the  creditor  is  bound  in  conscience  (if  not  by  contract) 
to  give  to  the  party  paying  the  debt  all  his  remedies  against 
the  other  debtors.  .  .  He  (the  creditor)  is  bound,  seldom  by 
contract  but  always  in  conscience,  as  far  as  he  is  able,  to 
put  the  party  paying  the  debt  upon  the  same  footing  as 
with  those  who  are  equally  bound.  That  was  the  principle 
of  decision  in  Deering  v.  Lord  Whinchelsea  (*),  and  in  that 
case  there  was  no  evidence  of  contract."  And  this  last 
principle,  that  the  person  making  payrnent  of  more  than 
his  due  proportion  is  entitled  to  have  assigned  to  him  all 
rights  and  securities  of  the  creditor  for  the  purpose  of,  by 
means  thereof,  obtaining  contributions,  is  recognized  and 
enacted  by  the  19  &  20  Vict.  c.  97,  s.  5. 

I  think  that  though  the  indorser  of  a  bill  is  not  exactly  a 
suretjT  for  the  acceptor,  or  a  co-surety  with  those  who  are 
sureties  for  the  acceptor,  yet  he  stands  in  a  position  suffi- 
ciently analogous  to  that  of  a  surety  to  bring  him  within 
the  principle  of  Deering  v.  Lord  Winchelsea.  (*) 

*If  this  be  correct,  it  seems  to  me  that  the  question  [20 
in  the  present  case  is  reduced  to  this :  what  are  the  due  pro- 
portions as  between  the  indorsers  and  the  security  created 
Dyotieof  the  acceptors  on  his  separate  estate  ?  If  a  third 
person,  not  a  member  of  the  firm  or  liable  for  its  engage- 
ments, had  become  surety  or  pledged  his  estate  as  security 
to  the  bank  for  the  general  balance  due  to  it  from  the  firm,  it 
might  be  contended,  at  least  plausibly,  that  he  became  only 
surety  for  the  balance  after  all  indorsers  had  paid,  and  was 
therefore  entitled  to  say  that,  as  between  him  and  the  in- 
dorser,. the  indorser  should  pay  all  before  the  surety  paid 
anything.  I  do  not  express  any  opinion  how  that  would 
be.  But  the  owner  of  tne  pledged  estate  in  this  case  was 
himself  one  of  the  firm  and  an  acceptor  of  the  bill,  and  as 
such  liable  to  the  indorser.  •  And  if  the  bank  had  applied 
the  whole  of  the  proceeds  of  the  security,  as  far 
as  they  went,  to  the  payment  of  these  bills,  it  seems 
quite  clear  that  Samuel  Collins  Radford  could  not  have 
come  on  the  indorsers  to  repay  him  part  of  the  debt  which 
he  had  thus  paid.  The  answer  would  have  been  that  he 
was,  as  between  him  and  the  indorsers,  bound  to  pay 
the  whole.  And  it  follows,  that  if  the  bank  comes  upon 
the  indorsers  first,  they  must  have  the  right  to  be  recouped 
out  of  the  security,  unless  the  bank  had  an  option  to  favor 
whichever  set  of  those  liable  it  pleased,  which  the  reasoning 

(»)  2  B.  <k  P.,  270. 
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Fisher  t.  Stockbrand,  26  Kans.,  585, 
670-4,  distinguishing  Clark  p.  Sickler, 
64  N.  Y.,  231,  on  the  ground  that  no 
tender  was  there  made  ;  that  the  cred- 
itor did  not  refuse  to  receive  payment, 
but  only  expressed  a  desire  that  it 
should  not  be  paid. 

In  an  action  upon  a  promissory  note, 
against  the  principals  and  the  surety, 
the  evidence  showed  that  in  the  pres- 
ence of  one  of  the  makers  of  the  note 
and  of  the  payee,  the  surety  gave 
notice  that  he  would  not  remain  longer 
as  surety  thereon  ;  that  the  maker  then 
said  to  the  payee,  **  If  you  will  let  our 
firm  have  tlie  money  on  our  own  note 
we  will  take  it ;  otherwise  we  will  pay 
you  off."  To  which  the  payee  replied  : 
"  I  don't  want  the  money.  I  will  take 
Taylor's"  (the  surety)  "name  off  the 
note.  I  will  bring  down  the  note  and 
fix  the  matter  up,  and  either  get  new 
notes  or  take  the  money."  But  no  new 
note  was  executed,  and  for  several  years 
thereafter  the  makers  paid  interest  on 
the  note,  of  whicb  facts  the  surety  was 
ignorant,  and  after  their  insolvency 
this  suit  was  instituted. 

Held,  that  the  transaction  amounted 
to  a  payment  of  the  note  and  a  reloan 
of  the  money  to  the  makers,  and  that 
the  surety  was  thereby  discharged 
from  any  liability  thereon. 

Held,  also,  that  keeping  a  surety  so 
long  in  ie^norance  that  the  note  had  not 
been  paid  or  exchanged  for  the  note  of 
the  principals,  had  all  the  effect  of  a 
fraudulent  concealment  of  the  facts, 
whether  so  intended  or  not :  Taylor  v. 
Lohman,  74Ind.,  418. 

To  a  complaint  on  a  promissory  note, 
an  answer  by  the  surety  that  after  the 
note  matured  the  principal  tendered  to 
the  payee  the  amount  due  in  goods, 
which  the  surety  offered  at  the  same 
time  to  take  and  pay  for,  which  offer 
the  payee  refused  and  suffered  the 
principal  to  become  insolvent,  is  bad. 
So,  also,  is  an  answer  alleging,  in  ad- 
dition, that  the  surety  counted  out  and 
offered  to  the  plaintiff  the  full  amount 
of  the  note  and  interest,  and  the  latter 
refused  to  accept  the  money :  Wilson 
i.  McVey,  83  Ind.,  108. 

J.  P.  as  principal,  and  G.  P.  as 
surety,  owed  appellee,  Henshaw,  a 
note  of  $1,000.  J.  P.  delivered  to  his 
surety  G.  P.  the  money,  which  he 
promised  to  pay  to  the  obligee. 

The  principal  afterwards  sued  his 


surety,  and  recovered  a  judgme  it 
against  him  for  the  money  so  delivered: 

Held,  that  the  obligee  has  no  lien 
upon  the  fund,  there  being  no  privity 
between  him  and  either  of  the  obligors 
as  to  the  money  delivered. 

The  principal  had  the  right  to  coun- 
termand the  appropriation  and  recall 
the  money  before  it  came  to  the  ob- 
ligee's hands:  Spalding,  etc.,  v.  Hen- 
shaw, 80  Ky.,  65. 

Where  a  cr^itor  has  the  means  of 
satisfaction  from  the  property  of  the 
principal  in  his  power,  and  fails  to  avail 
himself  of  them,  the  surety  will  be 
discharged :  Clow  «.  Derby  Coal  Co., 
98  Penn.  St.  R.,  432. 

It  is  the  duty  of  the  payee  of  a  note, 
upon  which  there  is  a  surety,  to  hold 
all  securities  he  has  from  the  principal 
of  the  note  for  the  benefit  of  the  surety; 
and  if  he  releases  a  lien  upon  property 
of  greater  value  than  the  amount  of 
the  note,  such  release  discharges  the 
surety,  though  the  principal  be  a  mar- 
ried woman  and  not  bound  by  the  note  : 
Sample  v.  Cochran,  82  Ind.,  260. 

where,  under  a  judgment  upon  a 
promissory  note  against  the  makers,  an 
execution  has  been  levied  upon  their 
property,  the  release  of  such  levy 
operates  to  release  theindorsers  if  8a<^ 
levy  was  sufficient  to  satisfy  the  judg- 
ment ;  or,  if  not  sufficient,  the  in- 
dorsers  are  released  to  the  extent  of  the 
value  of  the  property  levied  upon.  But 
in  a  suit  against  the  indorsers,  they 
cannot  show  such  defence  without 
pleading  it  :  Pease  v.  Tilt,  9  Daly, 
229  ;  Priest  «.  Watson,  76  Mo..  310. 

A  surety  upon  a  promissory  note 
will  be  discharged  from  liability  there- 
on by  a  surrender  of  the  note,  thoufifn 
such  surrender  is  procured  by  the 
fraud  of  the  principal  when  he  is  ignor- 
ant of  the  fraud,  and  to  his  prejudice 
relies  on  the  surrender :  &irby  v. 
Landis,  54  Iowa,  150. 

A  contract  entered  into  between  a 
creditor  and  principal  debtor  to  re- 
lease the  debtor  *'  from  all  the  in- 
debtedness he  holds  against  him  indi- 
vidually, but  not  the  securities  which 
the  debtor  has  given  him  upon  notes  in 
anv  other  manner,"  does  not  operate  as 
a  discharge  of  the  surety :  Stirewalt  f>. 
Martin,  84  N.  C,  4. 

The  mere  delay  of  a  creditor  to  call 
an  assignee  to  account  until  after  he 
has  become  insolvent,  will  not  relieve 


Vol.  VI.] 


HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 


243 


H.L.  (E.)         Dnncan,  Fox  A  Co.  ▼.  North  and  South  Wales  Bank. 


1880 


the  sureties  upon  his  bond  from  lia- 
bility :  People  v.  White,  28  Hun,  289 ; 
Cassidy  «.  Schedel,  9  id.,  840. 

Where  a  creditor  suffers  a  judgment 
obtained  on  a  bond  to  lose  its  lien  by 
reason  of  a  defective  revival  which  did 
not  give  notice  to  the  terretenant,  and 
afterwards  sues  the  surety  on  the  same 
bond,  the  latter  cannot  avail  himself  of 
the  negligence  of  the  plaintiff  as  a  de- 
fence: Kendt's  Appeal,  13  W.  N. 
(Penn,),  187,  following  Winston  f>.  Lit- 
tle, 94Penn.  St.  R.,64. 

Mere  forbearance,  however  preju- 
dicial to  a  surety,  will  not  discharge 
him.  The  failure  of  a  creditor  to  re- 
vive a  judgment  does  not  discharge  his 
surety,  unless  there  was  an  express 
agreement  at  the  time  of  giving  the 
judgment  that  it  should  be  kept  re- 
vived for  the  benefit  of  the  surety: 
Winston  «.  Little,  94  Penn.  St.  R.,  64 ; 
U.  8.  «.  Simpson,  8  Penr.  &  Watts, 
437 ;  Cherry  v.  Miller,  7  Lea  (Tenn.), 
805. 

The  holder  of  a  promissory  note,  the 
principal  maker  of  which  is  deceased, 
is  not  bound  to  inform  a  surety  that 
the  note  is  unpaid  before  the  settlement 
of  the  principal's  estate,  nor  to  prove 
the  same  against  the  estate :  Jackson  v. 
Benson,  54  Iowa,  654. 

Where  the  holder  of  negotiable  paper 
who  has  a  lien  upon  personal  property 
for  security,  but  is  charged  with  no  re- 
sponsibility for  its  custody  or  care, 
fails  to  enforce  his  lien,  and  the  se- 
curity is  lost,  such  failure  cannot  be 
set  up  as  a  matter  of  defence  by  a 
surety  or  guarantor :  Fuller  v.  Tondin- 
son,  58  Iowa,  111. 

Where  there  was  judgment  against  a 
principal  and  surety,  and  execution  had 
been  levied  on  exempt  property  of  the 
principal  to  which  levy  the  principal 
/objected,  and  the  judgment  creditor 
thereupon  ordered  the  property  released 
and  the  levy  discharged,  urMe,  that 
such  act  of  the  judgment  creditor  did 
not  discharge  the  surety:  Green  «. 
Blunt,  59  Iowa,  79. 

A  guaranty  indorsed  upon  a  note  is 
an  absolute  contract  for  the  payment  of 
the  note  at  maturity,  upon  default  of 
the  maker ;  and  the  guarantor  will  be 
liable  thereon,  although  the  note  was 
secured  by  a  lien  upon  personal  prop- 
erty, and  the  guarantee  fidled  to  en- 
force such  lien  until  the  security  be- 
came loot  iui4  the  maimer  of  the  note 


insolvent :  Harvester  Co. «.  Tomlinson, 
58  Iowa,  129. 

As  to  the  right  of  a  bank  to  apply 
money  on  deposit  to  any  debt,  and  that 
a  surety  on  another  has  no  defence  by 
reason  of  such  application,  see  31  Eng. 
R.,  195. 

Subsequent  to  an  entry  of  judgment 
against  the  maker  of  a  note,  in  pur- 
suance of  an  agreement  that  such 
maker  should  do  his  banking  business 
with  the  judgment  creditor,  the  maker 
had  sufficient  sums  of  money  on  de- 
posit with  the  creditor  to  pay  the  note 
on  which  judgment  had  been  recovered. 
Held,  that  the  creditor  was  not  bound 
to  apply  said  sums  in  payment  of  such 
note,  and  his  omission  to  do  so  did  not 
discharge  a  surety  thereon. 

It  seems  that  if  the  creditor  had  had 
the  principal  debtor's  money  on  deposit 
at  the  time  of  bringing  suit  against  the 
surety,  he  could  have  avail^  himself 
of  the  principal  debtor's  right  of  set- 
off :  People's  Bank  v.  LeGrand,  13 
W.  N.  (Penn.),  817,  following  Martin 
«.  Mechanics'  Bank,  6  Harr.  &  Johns., 
285,  Voss  v.  German,  etc.,  83  Ills..  599, 
and  National  Bank  v.  Smith.  66  N.  Y., 
271,  and  disapproving  McDowell  «. 
Bank,  1  Harrington,  869. 

A  release  by  a  mortgagee  with  notice 
of  subsequent  incumbrances  also  re- 
leases the  premises  from  the  lien  of 
intermediate  incumbrancers :  36  N.  J. 
Eq.  Rep.,  26  note,  and  numerous  cases 
cited. 

Where  a  purchaser  of  part  of  mort- 
gaged premises  assumes  to  pay  the 
mortgage  as  part  of  the  purchase- 
money,  the  portion  so  purchased  be- 
comes, in  equity,  the  primary  fund  for 
such  payment :  Bo  wen  v.  Lynde,  91 
N.  Y.,  92, 16  N.  Y.  Weekly  Dig.,  248. 

And  if  the  time  of  payment  by  the 
grantee  be  legally  extended  by  the 
creditor  with  notice,  the  mortgagor  is 
discharged  :  Star,  etc.,  v.  Waddington, 
18  N.  Y.  Weekly  Dig.,  807. 

A  release  of  a  part  of  mortgaged 
premises,  given  with  knowledge  of  a 
prior  conveyance  of  another  part,  is 
not  a  technical  discharge  of  the  part 
conveyed,  nor  does  it  amount  to  an 
equitable  release  or  discharge,  unless 
upon  the  principles  of  natural  equity 
and  justice  it  ought  thu|^to  operate 
against  the  mortgagee  giving  the  re- 
lease :  Kendall  «.  Woodruff,  87  N.  Y., 
1,  affirming  46  N.  Y.  Superior  gt.  R., 
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544,  affirming  45  id.,  542,  58  How. 
Pr.,  156. 

Notice  to  a  purchaser  of  lands  of  the 
mere  existence  of  a  judgment  which  is 
a  lien  upon  the  lands,  is  not  sufficient  to 
affect  the  purchaser  with  any  equitj 
existing  between  the  parties  to  the 
judgment,  such  as  a  right  to  have  the 
judgment  collected  out  of  a  particular 
tract  of  land.  The  plaintiff  in  a  judg- 
ment and  his  assignees  have,  as  a  part 
of  the  contract,  a  right  to  all  the  reme- 
dies appropriate  for  its  collection,  in- 
cluding the  election  to  enforce  it 
against  any  real  estate  of  the  defend- 
ant who  cannot  afterwards  abridge  this 
right  by  selling  a  part  of  his  real  es- 
tate, or  by  any  special  arrangement 
with  the  purchaser  for  the  payment  of 
the  judgment  out  of  the  land  sold, 
without  the  creditor's  permission. 

The  creditor  may  be  compelled  in 
equity  to  enforce  his  lien  first  against 
as  much  of  the  debtor's  real  estate  as 
remains  unsold,  but  this  is  only  at  the 
instance,  and  for  the  benefit  of  a  third 
party,  the  purchaser :  Wilson  «.  Wil- 
son, 8  Del.  Chy.,  188. 

The  release  by  the  owner  of  a  mort- 
gage, the  payment  of  which  is  ffuaran- 
tera,  of  a  small  portion  of  the  land 
covered  by  the  mortgage,  without  the 
knowledge  or  consent  of  the  guarantor, 
when  the  fair  value  of  the  land  so  re- 
leased is  received  for  it  and  is  applied 
npon  the  mortpige,  does  not  relieve  the 
guarantor  of  his  liability,  in  the  ab- 
sence of  proof  that  the  value  of  the 
residue  was  diminished  by  the  release 
of  the  parcel :  Tooker  v.  Winston,  17 
N.  Y.  Weekly  Dig.  803,  80  Hun, 
88,  mem. 

A  blank  indorsement  of  a  promissory 
note  by  the  payee  imports  an  obliga- 
tion to  pay  on  due  notice  of  demand 
and  failure  to  pay  by  the  maker,  and  the 
effect  of  this  contract  cannot  be  varied 
or  changed  in  a  suit  between  the  in- 
dorser  and  indorsee  by  parol  evidence 
to  contradict  or  repel  such  liability : 
29  Eng.  Rep.,  569  note ;  80  id.,  669 
note. 

New  York  :  Grocers'  Bank  v.  Mur- 
phy, 9  Daly,  510. ;  Cramer  «.  Lovejoy, 

17  N.  Y.  Weekly  Dig.,  881,  mem.  80 
Hun,  809. 

Ohio :  ^mmings  v.  Kent,  12  Amer. 
LawRec.,168. 
Pennsylvania ;  Rogers  «.  Donovan, 

18  PhiU.,  5X. 


United    States,    Supreme    Oourtt 

Martin  «.  Cole,  104  U.  8.,  80. 

The  fact  that  one  writes  his  name  on 
the  back  of  a  bill  of  exchange  and 
hands  it  to  another,  does  not  necessa- 
rily constitute  the  former  an  indorser : 
Westlacott  «.  Smalley,  1  Cababe  ft 
Ellis,  124. 

In  an  action  upon  a  promissory  note, 
proof  may  be  given  on  the  part  of  de- 
fendant of  a  prior  agreement  between 
the  maker  and  the  payee,  providing  for 
a  mode  in  which  the  debt  should  be 
satisfied  without  the  payment  of 
money.  Such  proof  does  not  conflict 
with  or  contradict  the  notes,  and  the 
performance  of  such  agreement  by  de- 
fendant constitutes  a  defence  to  the 
action  :  Nichol  v.  Nelson,  18  N.  Y. 
Weekly  Dig.,  210 ;  Batterman  «.  PieTce, 
8  Hill,  171,  178  ;  Grierson  «.  Mason, 
1  Hun,  118,  60  N.  Y.,  894. 

The  rule  excluding  evidence  of  parol 
negotiations  and  undertakings,  when 
offered  to  contradict  or  substantially 
vary  the  legal  import  of  a  written 
agreement,  does  not  prevent  a  party  to 
the  agreement,  in  an  action  between 
the  imrties  thereto,  from  proving,  by 
way  of  defence,  the  existence  of  an 
oral  agreement  made  in  connection 
with  the  written  instrument,  where 
the  circumstances  would  make  the  use 
of  the  latter,  for  any  purposes  incon- 
sistent with  the  oral  agreement,  dis- 
honest or  fraudulent. 

As  also  the  consideration  of  an  agree- 
ment is  open  to  inquiry,  a  party  may 
show  that  the  design  and  object  of  the 
written  agreement  were  different  from 
what  its  language,  if  alone  considered, 
would  indicate. 

He  may  also  show  that  the  written 
instrument  was  executed  in  part  per- 
formance only  of  an  entire  oral  agree- 
ment, or  that  the  obligation  of  the 
instrument  has  been  dischaiged  of  a 
parol  agreement  collateral  thereto. 

In  an  action  to  recover  a  sum  of 
money  alleged  to  have  been  loaned  by 
H.  L.  &  Co.  to  defendant,  a  plaintiff 
put  in  evidence  a  written  instrument 
executed  by  defendant,  which  stated 
that  he  had  "borrowed  and  received" 
of  S.  M.  &  Co.  the  sum  claimed,  and 
that  the  same  was  "  payable  to  them  or 
order  on  demand,  with  interest."  De- 
fendant offered  and  was  permitted  to 
prove,  as  a  defence,  that  the  instrument 
was  executed  as  a  part  of  a  prior  oral 
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agreement,  bj  the  tenns  of  which  the  is  not  void  ;  it  does  not  vary  the  effect 

payees  were  to  advance  the  money  in  of  the  written  indorsement,  but  merely 

anticipation  upon  debts  owing  by  them,  fixes  the  degree  of  diligence  required  of 

and  on  the  defendant's  promise  that  it  the  assignee  to  hold  the  assignor,  and 

should  be  applied  in  discharge  of  those  in  a  suit  against  the  assignee  is  admis- 

debts,  and  that  the  writing  should  be  sible  in  evidence,  if  alleged  in  the  com- 

executed,  but  when  the  money  was  so  plaint ;  and.  in  such  case,  evidence  by 

applied  that  it  should  be  returned  to  the  assignee  that  land   mortgaged  to 

the  defendant ;  also,  that  the  latter  had  secure  the  note,  which,  on  foredosure 

applied  the  money  as  agreed.     Held  no  not  promptly  obtained,  sold  for  $1,  was 

error  ;  that  the  paper  was  but  evidence  at  the  time  of  the  assignment  worth 

of  part  of  the  agreement,  and  it  was  enough  to  satisfy  the  note  and  all  older 

proper  to  show  in  defence  the  whole  liens,  is  not  admissible,  and  the  sum 

transaction  :    Juilllaid  v.  Chaffee,  92  realized  by  the  sale  must  be  taken  as 

N.  Y.,  520.  the   value    when  sold  :    Sch wired  v. 

A  parol  agreement  and  direction  by  Frank,  86  Ind.,  205. 

the  aissignor,  at  the  time  of  assigning  a  An  indorser  in  blank  may  show  that 

promissory  note,  that  the  assignee  shall  he  indorsed  the  same  as  guarantor,  and 

not  sue  the  maker  until  requested,  that  that  the  indorsee  failed  to  exercise  due 

the  assignor  would  stand  liable  as  such  diligence  in  collecting  the  note  :  With- 

witfaout  suit  until  he  gave  notice  to  sue,  ers  «.  Berry,  26  Kans. ,  878. 


[6  Appeal  Cases,  24.] 

H.L.  (E.),  Nov.  24,  27,  1880. 

[HOUSE  OF  LORDS.] 

•WiLLL^M   AND  Prank  Debenhah,    Appellants;     [24 
and  Alfred  Mellon,  Respondent. 

Htuband  and  Wife-'Nece»9ane9— Agency— Notice  not  to  truit. 

Where  the  husband  neither  does,  nor  assents  to,  any  act  to  show  that  he  has  held 
out  his  wife  as  his  agent,  to  pledge  his  credit  for  eoods  supplied  on  her  order,  the 
question  whether  she  bears  that  character  must  he  exammed  upon  the  cfrcum- 
stances  of  the  case.     That  question  is  one  of  fact. 

The  management  of  the  husband's  house  would  raise  a  presumption  of  agency  as 
to  matters  necessarily  connected  with  that  management,  which  might  not  be  got  rid 
of  by  a  mere  private  arrangement  between  husband  and  wife.  Otherwise  where 
such  management  did  not  exist. 

A.  was  the  manager  of  a  limited  company's  hotel  at  Bradford — ^where  his  wife 
acted  as  manageress — ^they  cohabited — he  miode  his  wife  an  allowance  for  clothes, 
but  forbad  her  to  pledge  his  credit  for  them.  She  purchased  clothes  in  London,  the 
bills  for  which  were  at  first  made  out  in  her  name  and  were  paid  by  her.  She  after- 
wards incurred,  with  the  same  tradesmen,  a  debt  for  clothes,  payment  for  which  was 
demanded  from  the  husband,  with  whom,  previously,  they  had  had  no  communi- 
cation : 

Held  (afiirming  the  judgment  of  the  court  below),  that  the  husband  was  not  liable 
— ^that  under  the  circumstances  here  the  mere  fact  of  cohabitation  did  not  ndse  a 
presumption  of  agency,  nor  require  a  proof  of  notice  not  to  trust  the  wife. 

Appeal  against  a  decision  of  the  Court  of  Appeal  which 
had  affirmed  a  jndgment  of  the  Qaeen^s  Benchj.  Division 
^pon  a  ruling  of  Mr.  Justice  Bowen, 
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The  appellants  brought  an  action  against  the  defendant 
for  the  price  of  goods  supplied  to  his  wife.  The  statement 
of  claim  described  the  goods  as  sold  and  delivered  to  the 
defendant,  ordered  for  him  by  his  wife  as  his  duly  author- 
ized agent  in  that  behalf. 

The  defence  denied  that  the  goods  were  ordered  by  the 
defendant's  wife  as  his  agent,  alleged  that  his  wife  was  not 
his  agent  in  that  behalf,  and  had  no  authority  express  or 
implied  to  pledge  his  credit  for  the  goods,  as  the  plaintiffs 
knew  or  ought  to  have  known.  Issue  thereon. 
25]  *The  cause  was  tried  in  London  before  Mr.  Justice 
Bo  wen  and  a  jury.  The  plaintiffs  were  drapers  in  London — 
the  goods  were  admitted  to  be  necessaries  suitable  for  the  con- 
dition of  the  wife,  and  the  prices  were  admitted  to  be  reason- 
able. It  appeared  from  the  evidence  offered  by  the  defendant, 
that,  by  an  arrangement  between  the  husband  and  wife 
h^  was  to  furnish  her  with  £52  a  year  (on  some  occasions 
increased  to  £62)  with  which  she  wseis  to  supply  herself  and 
their  children  with  clothes,  and  that  he  had  positively  for- 
bidden her  to  exceed  that  allowance.  The  husband  and 
wife  were  employed  as  manager  and  manageress  of  the  hotel 
of  a  (limited)  company,  first  in  Devonshire  and  then  at 
Bradford.  They  lived  together  in  the  ordinary  way.  The 
<]^uestion  left  by  the  judge  to  the  jury  was  whether  at  the 
time  when  the  goods  were  ordered,  the  defendant  had  with- 
drawn from  his  wife  authority  to  pledge  his  credit,  and  had 
forbidden  her  to  do  so.  This  question  was  answered  in  the 
aflSrmative,  whereupon  judgment  was  ordered  to  be  entered 
for  t^e  defendant.  The  Queen's  Bench  Division  refused  a 
new  trial. 

The  plaintiffs  appealed,  and  the  case  was  heard  before 
Lords  Justices  Bramwell,  Baggally  and  Thesiger,  who,  fol- 
lowing and  adopting  the  decision  in  Jolly  v.  Heesi'), 
affirmed  the  ruling  in  the  court  below  (').  This  appeal  was 
then  brought. 

Mr.  Benjamin^  Q*C.,  and  Mr.  A.  L.  Smithy  for  the  ap- 
pellants: The  decision  in  this  case  depends  on  that  of 
JoUy  V.  Hees  ('),  which  was  not  the  unanimous  judgment  of 
the  court,  and  which  it  is  submitted  cannot  be,  m  principle, 
sustained.  There  is  no  question  as  to  the  goods  being  nec- 
essaries suitable  to  the  condition  of  the  wife,  nor  any  as  to 
the  fact  that  the  parties  were  cohabiting  as  man  and  wife, 
but  the  defence  is  that  the  husband  had  forbidden  his 
wife  to  pledge  his  credit,  and  that  consequently  the  husband 

(')  15  C.  B.  (N.S.),  728 ;  88  L.  J.  (C.P.).  177.  (*)  6  Q.  B.  D.,  894. 
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was  not  liable  for  goods  supplied  upon  her  order.  Assum- 
ing it  to  be  proved  that  the  husband  had  forbidden  the 
wife  to  pledge  his  credit,  his  doing  so  being  perfectly  secret, 
it  could  not  be  binding  as  against  the  restj)f  the  world,  who 
had  never, received  any  notice  of  it,  and  had  no  reason  to 
suspect  its  existence.  ^A  wife  has,  what  may  be  called,  [26 
apparent,  or  ostensible  authority  to  pledge  her  husband's 
credit  for  things  that  are  required  in  the  family  and  are 
necessaries  for  the  family.  It  is  admitted  that,  as  a  rule, 
where  a  tradesman  is  aware  that  a  wife  had  been  forbidden 
to  contract  any  debts,  if  he  enters  into  dealings  with  her  be 
does  so  at  his  peril.  But  even  that  rule  was  not  wholly 
without  exception,  as  where  a  man  turned  his  wife  out  into 
the  world  without  any,  or  even  without  a  reasonable  allow- 
ance, BoUon  V.  Prentice  (*),  she  was  entitled  to  provide 
necessaries  for  herself  at  his  cost :  Emmett  v.  Norton  (').  In 
Comyn's  Digest  (Baron  and  Feme  Q.)  it  is  said  '^  if  •  a  wife 
buy  necessary  app^arel  for  herself  the  assent  of  the  husband 
shall  generally  be  intended."  That  was  again  and  again  as- 
serted in  the  observations  of  all  the  judges  in  the  old  case 
of  MaTiby  v.  ScoU  (*),  which  case  was  the  foundation  of  the 
doctrine  now  sought  to  be  applied  in  all  cases  for  the  advan- 
tage of  husbands.  The  observations  there  qualiiied  the  de- 
cision itself.  And  it  was  to  be  observed  that  in  that  case 
the  '^  plaintiffs  had  been  forbidden  to  sell  to  or  trust  the 
wife,"  and  consequently  that  express  prohibition  to  them 
did  afford  an  answer  to  their  demand.  There,  too,  tl^e  wife 
had  wilfully  absented  herself  from  her  husband's  house  for 
a  long  time  and  then  attempted  to  force  her  society  upon 
him,  so  that  in  no  way  whatever  could  the  case  be  deemed 
a  precedent  for  the  present  decision.  Nor  was  the  case  of 
Montague  v.  Benedict  {*)  applicable  here,  for  the  goods  there 
supplied  were  distinctly  not  necessaries,  and  the  conduct 
of  the  plaintiffs  left  little  doubt  that  they  were  well  aware 
that  the  husband  knew  nothing  of  the  transaction.  So  in 
Beaton  v.  Benedict  {*)  the  circumstances  were  similar,  but 
the  point  really  decided  there  was  that  too  much  weight  had 
been  given  by  the  jadge,  at  the  trial,  to  the  effect  of  a  pay- 
ment into  court,  and  a  new  trial  was  ordered  on  that  ground. 
In  Ruddock  v.  Marsh  (')  it  was  held  that  a  wife  is  the  agent 
of  her  husband  for  such  things  as  are  usually  under  the 
control  of  the  wife  (a  doctrine  which  had  been  stated  almost 
in  the  same  words  by  Mr.  Justice  Bayley  in  Montague  v. 

(»)  2  Str.,  1214.  («)  8  B.  A  C,  681. 

<')  8  C.  A  P.,  606.  (»)  6  Bing.,  28. 

(«)  1  Sm.  L.  C,  341 ;  1  Lev.,  4  ;  1  Sid.,  109.        («)  1  H.  £  N.,  601. 
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Benedict  {') )  and  so  the  husband  was  held  liable  for  provi- 
27]  sions  supplied  to  the  family,  though  *it  was  proved 
that  he  regularly  paid  his  wife  an  allowance  to  keep  the 
house.  That  cas^  ought  to  govern  the  present.  In  John- 
ston V.  Sumner  (•)  it  was  expressly  stated  that  during  co- 
habitation a  wife  has  implied  authority  as  the  agent  of  her 
husband  to  pledge  his  credit  for  necessaries  suitable  to  her 
station  notwithstanding  any  private  agreement  between 
them  ;  but  there  the  husband  and  wife  were  separated,  she 
had  a  sufficient  allowance,  and  the  things  furnished  were 
expensive  dresses,  in  no  respect  suitable  necessaries.  In 
I\^  V.  Stokes  (•)  the  husband  was  held  not  liable  because 
the  parties  had  separated  and  she  had  an  allowance,  which 
was  generally  known.  And  the  same  rule  appeared  to 
havel>een  applied  in  Hodgkinson  v.  Fletcher  (*)  where  they 
lived  separately  from  each  other,  and  where  there  had  been 
proceedings  in  the  Ecclesiastical  Court  from  which  it  waa 
publicly  known  that  the  wife  had  an  ample  allowance.  It 
was  under  those  circumstances  the  husband  was  held  not  lia- 
ble. Here  there  were  no  circumstances  of  that  sort.  In 
JEtherington  v.  Parrott{*)  the  parties  cohabited,  but  there 
being  distinct  notice  given  to  the  tradesman.  Lord  Holt  held, 
upon  that  ground,  that  he  could  not  recover.  In  Bolt  v. 
Brien  {*)  the  husband  was  treated  as  not  being  liable,  be- 
cause the  tradesman  had  full  notice  of  the  factQ.  [Lobd 
Blackburn  :  The  marginal  note  in  that  case  is  defective.] 
It  does  not  state  the  matter  fully,  but  the  case  itself  shows 
that  the  court  went  upon  the  fact  of  notice.  The  case  of 
Freestone  v.  BtUcher  (')  was  a  strong  illustration  of  the  ne- 
cessity of  notice  where  even  an  implied  liability  had  arisen, 
the  things  supplied  there  not  being  in  any  way  necessaries 
and  the  assent  of  the  husband  being  little  more  than  infer- 
ential. 

The  relation  of  husband  and  wife  gives  the  wife  a  general 
credit  for  necessaries,  Bead  v.  Legard  (•),  where  that  prin- 
ciple was  applied,  though  the  husband  was  a  lunatic,  and 
therefore  incapable  of  expressing  either  assent  or  dissent. 
And  that  principle  applied  as  to  all  matters  under  the 
proper  control  of  a  wife.  Even  the  cases  in  which  the  hus- 
28]  band  has  avoided  liability  admit  that  principle: 
Dyer  v.  Fast{*)  and  the  recent  case  of  Bead  v.  Legard  ('). 

(>)  8  B.  A  C.  681.  (»)  2  Ld,  Raym..  1006;  1  Salk.,  118. 

(•)  8  tt  A  N.,  261.  (•)  4  B.  &  A..  262. 

(»)  1  Ld.  Raym.,  444 ;  1  Salt,  116.  (')  6  C.  A  P.,  648. 

(«)  4  Camp.,  70.  («)  6  Ex..  636. 

(*)  1  Mod.  9  (per  Kelyoge,  C.B.) 
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It  was  also  affirmed  in  Story  on  Agency  (*).  And  in  Waith- 
man  v.  Wakefield  l^\  Lord  Ellenborough  had  said,  "Where 
a  husband  is  living  in  the  same  house  with  his  wife  he  is 
liable  to  any  extent  for  goods  which  he  permits  her  to  re- 
ceive there ;  she  is  considered  as  his  agent,  and  the  law  im- 
plies a  promise  on  his  part  to  pay  the  value."  It  was 
expressly  on  that  ground  that  the  nusband  was  held  liable 
in  Ruddock  v.  Marsh  ('),  and  the  same  i)rinciple  was  ap- 
plied in  all  the  cases,  the  exception  being,  in  every  instance, 
confined  to  such  as  arose  from  the  particular  circumstances 
of  the  individual  case.  The  mere  representation  made  by 
the  man  that  the  woman  was  his  wife  had  been  held  to  make 
him  liable  for  necessaries  supplied  to  her,  Munro  v.  De 
Che7nant{*);  and  in  Byan  v.  8am8{^\  where,  though  the 
woman  was  known  not  to  be  the  wife,  yet,  as  the  man  had 
treated  her  for  some  time  in  the  character  of  wife,  and  had 
allowed  her  to  order  fittings  up  for  the  house  they  occupied, 
and  had  paid  for  those  fittings,  he  was  considered  to  nave 
constituted  her  his  agent,  so  that  he  was  held  liable  upon 
similar  orders  given  by  her  after  they  had  really  separated, 
the  tradesmen  not  having  had  any  notice  of  the  fact  of  the 
separation.  It  would  be  absurd  to  treat  in  such  matters  a 
wife  as  less  an  agent  of  the  husband  than  one  man  would 
be  the  agent  of  another  in  a  matter  of  ordinary  business, 
even  without  any  partnership  between  them.  A  few  acts 
done  by  B.  in  the  matter  of  the  business  of  A.,  and  acted 
upon  by  A.,  were  allowed  to  go  to  the  jury  in  proof  of 
agency,  which,  if  once  established,  required  notice  to  the 
person  dealt  with,  before  that  agency  could  be  denied.  And 
the  doctrine  of  apparent  agency  and  continuing  credit  was 
exemplified  in  Norton  v.  Fazan  (*),  where  the  absence  of  no- 
tice sufficed  to  make  the  husband  liable,  though  he  had  in 
fact  separated  froni  his  wife  and  she  was  living  in  adultery. 
Where,  as  in  this  case,  the  tradesmen  dealt  with  the  wife  in 
ignorance  and  good  fait^,  and  the  things  supplied  were 
really  necessaries,  and  the  parties  were  cohabiting  with  each 
*other,  nothing  but  distinct  notice  could  free  the  hus-  [29 
band  from  his  liability. 

Mr.  WiUis^  Q.C.,  and  Mr.  McOaU,  for  the  respondent : 
In  this  case  it  should  be  recollected  that,  in  fact,  the  plain- 
tiffs had  never  known  anything  of  the  defendant,  had  had 
previous  dealings  with  the  wife,  and  with  her  alone,  and  had 
made  out  their  bills  in  her  name,  and  therefore  never  could 

(>)  §g  17,  126.  (*)  4  Camp.,  216. 

(*)  1  Camp..  120.  (*)  12  Q.  B..  460. 

(•)  1  H.  A  N.,  601.  (•)  1  B.  &  P.,  226. 
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set  up  anything  in  the  way  of^proof  of  the  husband's  assent; 
to  her  acts.     She  came  to  the*  plaintiffs  as  a  perfect  stran- 
ger, ordered  goods  from  them,  which  they  supplied,  and  for 
which,  having  previously  given  credit  to  her  individually, 
they  now  sought  to  charge  her  husband.     The  facts  of  the 
case,  therefore,  were  strongly  adverse  to  the  claim  now  put 
forward.    They  had  in  truth  no  knowledge  of  the  husband 
till  they  set  up  this  claim  against  him  for  goods  which  the 
wife  had  purcnased  without  his  knowledge  and  against  his 
formal  prohibition.    The  principle  which  ought  to  govern  a 
case  like  the  present  was  stated  by  Lord  Chief  Justice  Cock- 
bura  in  Atkyns  v.  Pearce(^\  namely,  that  there  being  a 
sufficient  allowance  provided,  there  was  no  necessity  for 
pledging  the  husband's  credit.    There  was  no  ground  for 
supposing  that  the  presumption  of  agency  arising  from  the 
cohabitation  could  only  m  contradicted  by  notice  to  the 
tradesman.    In  Beneatix  v.  TeaJclei^)  the  husband  and  wife 
were  living  together ;  he  made  her  an  allowance  for  dress, 
she  bought  articles  of  dress  beyond  her  allowance,  and  the 
husband  was  sought  to  be  charged ;  he  was  held  not  liable, 
though  there  was  no  proof  of  notice ;  and  the  fact  that  she 
bad  bought  other  articles  of  dress  from  other  people,  besides 
those  furnished  by  the  plaintiff,  was  admitted  in  evidence 
as  rebutting  any  presumption  of  agency  that  might  arise 
from  cohabitation.    Bolton  v.  Prentice  {*)  cannot  to  treated 
as  an  authority  for  the  appellants,  for  the  only  question 
really  decided  there  was  that  when  a  man  causelessly  turned 
his  wife  out  of  doors  he  could  not  declare  a  general  prohi- 
bition to  give  her  credit,  so  that  she  could  not  get  necessa- 
ries anywhere,  and  might  be  left  to  starve.     In  JReid  v. 
30J     Teakle  {*)  the  *question  was  whether  the  case  had  prop- 
erly  been  left  to  the  jury;  the  goods  supplied  there  con- 
sisted of  music  books,  and  the  only  question  put  to  the  jury 
was  whether  music  books  were  necessaries,  which  the  court 
thought  wrong,  and  so  directed  a  new  trial.     In  Atkins  v. 
Curwood{*)  it  was  expressly  declared  that  a  husband  is 
not  bound  by  the  contracts  of  his  wife  unless  made  with 
his  assent.     In  Freestone  v.  Bvicheri^)  there  was  no  qnes- 
Xioii  'ds  to  necessaries,  the  things  purchased  were  foreign 
birds,  and  the  husband  was  held  liable  because  he  had  fitted 
up  a  room  for  their  reception,  and  his  assent  to  the  purchase 
was  therefore  considered  clear.     The  same  observation  ap- 
plies to  Munro  v.  De  Chemanti^)  and  Ryan  v.  Sams{').    In 

C)  %  C.  B,  (^.a),  76»;  26  L.  J.  (C.PA  262.  (»)  7  C.  A  P.,  506. 

P)  8  E^,  md  (•)  6  C.  A  P.,  643. 

<»)  %  Str.,  vm.  (')  4  Camp.,  216. 

(*)  lif  L\  B.,  m*J;  22  L.  J.  (C.P.),  161.  O  12  Q.  B.,  460. 
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Mizen  v.  Pick  (*)  it  was  expressly  declared  that  where  there 
was  a  sufficient  allowance  notice  to  the  tradesman  was  not 
material,  and  that  was  the  principle  acted  on  in  Richardson 
y.  Du  Bois  (').  Here  there  was  a  sufficient  allowance ;  there 
was  an  express  prohibition,  and  if  there  wad  no  notice  it 
was  clear  that  the  appellants  had  never  known  anything  of 
the  husband,  and  had  never,  in  reality,  supplied  the  goods 
on  his  credit. 

The  case  of  Moviague  v,  Benedict  Q  laid  down  the  rule 
clearly  that  the  husband  is  not  liable  it  he  supplies  his  wife 
with  proper  necessaries.  And  the  question  of  tne  sufficiencv 
of  the  allowance  was  not  one  on  wnich  a  court  can,  of  itselr, 
establish  the  liability  of  the  husband,  Eastland  v.  Bur- 
cheU{*\  where  the  judge  of  a  county  court  having  on  that 
ground  given  a  judgment  against  the  husband,  his  decision 
was  set  aside. 

In  SJioolbred  v.  Baker  {^),  Mr.  Justice  Willes  treated  the 
case  as  settled  in  the  law  of  England — and  in  an  Irish  case, 
Moylan  v.  Nolan  (•),  the  judges  of  the  court  agreed  that 
the  payment  of  a  sufficient  allowance  for  the  supply  of  the 
household  would  be  an  answer  to  anv  presumption  arising 
from  the  mere  relationship*  of  husband  and  wife,  even 
though  the  goods  supplied  were  necessaries  for  the  family, 
and  were  left  at  the  husband's  house  and  consumed  in  the 
&mily  of  the  husband. 

*Mr.  Benjamin  replied.  [31 

1880.  Nov.  27.  The  Lord  Chancellor  (Lord  Selborne) : 
My  Lords,  you  are  asked  in  this  case  to  review  the  decision 
of  the  Court  of  Common  Pleas  in  1864,  in  Jolly  v.  Bees{^\ 
the  correctness  of  which,  as  far  as  I  know,  has  not  been 
seriously  controverted  since  that  time. 

The  point  determined  was  one  of  much  importance; 
namely,  that  the  question,  whether  a  wife  has  authority  to 
pledge  her  husband's  credit,  is  to  be  treated  as  one  of  fact, 
iiX>on  the  circumstances  of  each  particular  case,  whatever 
may  be  the  presumption  arising  from  any  particular  state  of 
circumstances. 

That  principle  is  now  controverted ;  and  the  first  question 
before  your  Lordships  is,  whether  the  mere  fact  of  marriage 
implies  a  mandate  by  law,  making  the  wife  (who  cannot  her- 
self contract,  unless  so  far  as  she  may  have  separate  estate) 
the  agent  in  law  of  her  husband,  to  bind  him,  and  to  pledge 

O  8  M.  4  W.,  481.  (8)  16  L.  T.,  1367. 

C)  Law  Rep..  6  a  B.,  61.  (•)  17  Ir.  C.  L.  Rep.,  427. 

(*)  8  B.  A  C,  651.  (1)  16  C.  B.  (N.S.),   628  ;  83  L.  J.  (C. 

(*)  8  Q.  B.  D.,  432;  28  Eng.  R.,  362.  P.  ,177. 
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his  credit,  by  what  otherwise  would  have  been  her  own  con- 
tract, if  she  had  been  a  feme  sole  f  On  that  point,  I  think 
it  enough  to  say,  that,  according  to  all  the  autnorities,  there 
is  no  such  mandate  in  law  from  the  fact  of  marriage  only, 
except  in  the  particular  case  of  necessity ;  a  necessity  which 
may  arise,  when  the  husband  has  deserted  the  wife,  or  has 
by  his  conduct  compelled  her  to  live  apart  from  him,  with- 
out properly  providing  for  her, — but  not  when  the  husband 
and  wife  are  living  together,  and  when  the  wife  is  properly 
maintained ;  because  there  is,  in  that  state  of  circumstances, 
no  prima  facie  evidence  that  the  husband  is  neglecting  to 
discbarge  his  necessary  duty,  or  that  there  is  any  necessary 
occasion  for  the  wife  to  run  him  into  debt,  for  the  purpose 
of  keeping  herself  alive,  or  supplying  herself  with  lodging 
or  clothing. 

£  therefore  lay  aside  that  proposition;  and,  thinking  it 
clear,  that  there  is  no  mandate  in  law  by  the  mere  fact  of 
marriage  applicable  to  such  a  state  of  circumstances  as  we 
have  at  present  to  consider,  I  pass  to  the  next  question ; 
whether  the  law  implies  a  mandate  to  the  wife,  from  the 
fact,  not  of  marriage,  but  of  cohabitation )  If  it  does,  on 
32]  what  principle  ?  Cohabitation  is  not  *(like  marriage), 
a  staluSy  or  a  new  contract ;  it  is  a  general  expression  for  % 
certain  condition  of  facts.  If,  therefore,  the  law  did  imply 
an^  such  mandate  from  cohabitation,  it  must  be  as  an  impli- 
cation of  fact,  and  not  as  a  conclusion  of  law.  There  are, 
no  doubt,  various  authorities,  which  show  that  the  ordinary 
state  of  cohabitation  between  husband  and  wife  does  carry 
with  it  some  presumption,  eovaQ  prima  fade  evidence,  of 
an  authority  to  do  tnose  things,  which,  in  such  ordinary 
circumstances  of  cohabitation,  it  is  usual  for  a  wife  to  do. 
Mr.  Benjamin  says,  that  those  words  are  not  the  best  which 
might  be  used  for  tlie  purpose;  but  that  ^^ apparent  author- 
ity," or  *' ostensible  authority,"  would  be  better.  I  am  not 
at  all  sure  that  Mr.  Benjamin's  words  may  not  be  very  good 
words,  for  that  ordinary  state  of  circumstances,  in  the  case 
of  cohabitation  between  husband  and  wife,  out  of  which  the 
ordinary  presumption  arises ;  because,  in  that  state  of  cir- 
cumstances, the  husband  may  truly  be  said  to  do  acts,  or 
habitually  to  consent  to  acts,  which  hold  the  wife  out  as  his 
agent  for  certain  purposes.  Then,  the  word  "apparent,"  ar 
the  word  "ostensible,"  becomes  appropriate.  But  where 
there  has  been  nothing  done,  nothing  consented  to,  by  the 
the  husband,  to  justify  the  proposition  that  he  has  ever  held 
out  the  wife  as  his  agent,  I  apprehend  that  the  question 
whether,  as  a  matter  of  fact,  he  has  given  the  wife  authority, 
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must  be  examined  apon  the  whole  circumstances  of  the 
case.  No  doubt,  though  not  intending  to  hold  her  out  as 
his  agent,  and  though  she  may  not  actually  have  had  au- 
thority, the  husband  may  have  so  conducted  himself  as  to 
entitle  a  tradesman  dealing  with  her  to  rely  upon  some 
appearance  of  authority  for  which  the  husband  ought  to  be 
held  responsible.  If  he  has  so  acted  he  may  be  bound ;  but 
the  question  must  be  examined  as  one  of  fact,  and  all  the 
authorities,  as  I  understand  them,  practically  treat  it  so 
when  they  speak  of  this  as  a  presumption  prima  fdcie^ 
and  not  absolute;  not  a  presumption  of  law,  but  one  ca- 
pable of  being  rebutted.  When  Chief  Baron  Pollock,  in 
Johnston  V.  Sumner  {'),  said,  that  all  the  usual  authorities 
of  a  wife  under  those  circumstances  might  be  assumed, 
^^  notwithstanding  any  private  arrangement,"  I  suppose  him 
to  have  had  in  view  that  state  of  facts,  under  cohabitation, 
when  a  *wife  is  managing  her  husband's  house  and  [33 
establishment,  which  usually  raises  the  presumption.  If 
an  appearance  of  authority  is  once,  in  fact,  created  b^  the 
husband^  s  acts,  or  by  his  assent  to  the  acts  of  his  wife,  it 
may  be  right  to  hold,  that,  as  between  the  husband  and  a 
person  relying  upon  that  appearance  of  authority,  it  cannot 
be  got  rid  of  by  a  mere  private  understanding  or  agreement 
between  the  husband  ana  wife.  The  same  learned  judge  in 
another  case  which  was  cited  during  the  argument,  viz., 
SeneatLX  v.  Tedkle(^)  said,  that  the  case  of  the  wife,  in  prin- 
ciple at  all  events,  was  not  different  from  that  of  anybody 
else  at  the  head  of  an  establishment.  If  there  is  an  estab- 
lishment of  which  there  is  a  domestic  manager,  although  the 
wife  may  be  the  most  natural  domestic  manager,  and  though 
the  presumption  may  be  strongest  when .  she  is  so,  yet  the 
same  presumption  may,  and  often  does,  arise  from  similar 
facts,  when  the  actual  manager  is  not  a  wife,  but  merely  a 
woman  living  with  a  man,  and  passing  as  his  companion, 
with  or  without  the  assumption  of  the  name  of  wife.  It  is 
also  the  same  when  the  person  to  whom  the  domestic  man- 
agement is  delegated  is  a  housekeeper  or  a  steward,  or  any 
other  kind  of  superior  servant.  Therefore  it  is,  in  all  these 
cases,  really  a  mere  question  of  fact. 

Now,  my  Lords,  in  the  present  case,  that  ordinary  state 
of  circumstances  which  usually  accompanies  cohabitation 
where  there  is  a  house  and  an  establishment,  is  entirely  want- 
ing. There  was  here  no  house,  no  establishment ;  none  of 
those  things  was  done,  in  the  way  of  living  upon  credit,  to 
provide  for  the  ordinary  and  daily  wants  of  a  family  or  an 

O  8  H.  <fc  N.,  at  p.  268.  (')  8  Ex.,  at  p.  682, 
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establishment,  which  commonly  raise  the  presumption.  The 
hasband  and  wife  were  both  servants  of  a  company  of  hotel 
keepers  at  Bradford.  They  lived  in  the  hotel,  which  be- 
longed to  their  employers ;  their  whole  board  and  lodging 
(which  I  take,  upon  the  evidence,  to  have  included  that  of 
their  children)  being  found  for  them  by  the  company ;  and 
therefore  there  was,  in  point  of  fact,  no  domestic  manage- 
ment at  all.  The  credit,  such  as  it  was,  was  given  by  a  Lon- 
don tradesman  to  a  woman  living  in  Bradford  in  these 
circumstances.  No  single  act  is  shown  to  have  been  done 
by  him  upon  the  faith  of  any  appearance  of  authority  in  the 
34J  wife ;  he  made  out  all  the  bills  to  *the  wife  in  her  own 
name.  This,  no  doubt,  would  not  have  prevented  him  from 
recovering  against  the  husband,  if  the  husband  was  other- 
wise liable,  but  it  certainly  does  not  tend  to  show  that  he 
supposed  he  was  giving  credit  to  the  husband ;  much  less 
that  he  was  misled  into  doing  so  by  any  conduct  of  the  hus- 
band. That  the  husband  never  knew  any  of  these  things  is 
perfectly  clear.  The  necessary  conclusion  of  fact  is,  that 
the  husband  did  not  hold  out  his  wife  as  having  any  au- 
thority, by  any  act,  or  by  any  course  of  conduct,  either  to 
the  plaintiff  or  to  any  other  persons,  of  whose  dealings  the 
plaintiff  might  be  presumed  to  have  cognizance. 

Then,  if  the  plaintiff  can  recover  at  all,  it  can  only  be  be- 
cause there  was,  notwithstanding  this  state  of  things,  an 
actual  authoritv  in  point  of  fact.  But  the  evidence  conclu- 
sively shows,  that  there  was  no  such  authority.  It  is  said, 
that,  when  this  married  pair  lived,  four  or  five  years  before 
the  beginning  of  the  dealings  between  the  wife  and  the 
plaintiffs  (much  more  than  that  time  before  this  particular 
debt  was  contracted),  at  Westward- Ho  in  Devonshire,  there 
were  some  other  people  who  did  give  credit  to  the  husband, 
the  wife  then  acting  as  his  agent.  That  the  plaintiff  ever 
heard  of  that  is  not  so  much  as  suggested.  More  than  four 
years  before  any  dealings  with  the  plaintiff  began  that  state 
of  things,  being  disapproved  of  by  the  husband,  was  put  an 
end  to.  The  husband  at  that  time  expressly  determined 
and  revoked  any  authority,  which  he  mignt  previously  have 
given  to  the  wife ;  and  he  afterwards,  at  the  time  when  this 
debt  was  contracted,  was  making  her  an  annual  allowance 
more  than  sufficient  for  any  necessaiy  purposes  of  her  cloth- 
ing, according  to  the  state  of  their  circumstances  and  condi- 
tion in  life.  It  is  said  that  of  that  revocation  the  plaintiff 
had  no  notice ;  but  the  plaintiff  had  no  notice  of  the  circum- 
stances which  made  the  revocation  necessary,  he  never  had 
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notice  of  any  single  fact  material  to  the  question  of  authority, 
except  that  she  was  a  married  woman. 

It  was  argued  that,  because  these  articles  were  found  to 
be  in  some  sense  ^'  necessaries"  in  their  nature,  the  husband 
OQ^ht  therefore  to  be  bound.  But,  even  if  the  husband  and 
wife  had  been  living  apart,  the  husband  would  not  be  bound 
by  reason  of  such  things  bein^  necessaries  if  he  made  a 
reasonable  allowance  to  his  wife  and  duly  paid  it:  much 
less  can  he  be  bound  in  a  case  like  this  where  they  were  not 
living  apart,  and  when  he  made  her  an  ^allowance  suf-  [35 
ficient  to  cover  all  proper  expenditure  for  her  own  and  her 
children's  clothing. 

These  observations  dispose  of  the  whole  case ;  but  I  must 
add,  without  going  into  the  authorities,  that  if  the  principles 
which  run  through  them  from  first  to  last  are  regarded  (as 
they  ouf^ht  to  be)  rather  than  casual  dicta  colored  (as  they 
necessarily  must  be)  by  the  circumstances  of  particular 
cases,  the  whole  of  those  authorities  are  really  consistent 
with  each  other,  and  with  the  decision  which  was  arrived  at 
by  the  majority  of  the  Court  of  Common  Pleas  in  the  case 
olJoUyy.  Bees  ('). 

Therefore,  my  Lords,  I  move  your  Lordships  that  this  ap- 
peal be  dismissed,  and  the  judgment  of  the  court  below 
affirmed. 

Lord  Blackburn  :  My  Lords,  if  it  were  not  that  this 
case  is  wecisely  identical  with  the  case  of  JoUy  v.  Bees  (*), 
I  shoald  think  it  desirable  to  speak  more  at  length  than  I 

Eropose  now  to  do.     The  opinion  upon  which  I  advise  your 
lordsbips  to  act  is  that  the  judges  forming  the  majority  of 
the  court  in  that  case  were  right  in  the  judgment  which  they 

five ;  and  it  is  admitted  that  that  governs  the  present  case, 
also  think  that  the  judgment  which  my  brother  Bylesgave 
upon  that  occasion  (which  it  is  admitted  might,  if  it  were 
good,  apply  to  the  present  case)  was  not  correct  as  applied 
to  that  case,  and  is  not  applicable  now. 

I  premise,  as  did  the  majority  of  the  court  in  Jolly  v. 
Rees  (*),  by  saying  that  no  question  arises  here  as  to  what 
would  be  the  case  if  the  wife  had  been  left  destitute,  and 
bad  not  been  allowed  what  was  proper  for  her  estate  and 
condition.  If  there  had  been  desertion  and  cruelty,  so  that 
she  had  not  been  supplied  with  what  was  proper,  no  ques- 
tion arises  here  as  to  whether  she  would  not  have  had  au- 
thority to  pledge  her  husband's  credit  to  get  such  things. 
That  IS  not  the  case  here  at  all.  This  is  simply  a  case  where 
a  husband  is  living  with  bis  wife,^hough  they  are  not  keep- 
er) 16  C.  B.  (N.S.),  628;  88  L.  J.  (C.P.),  177. 
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iQg  ap  any  hoosehold  establishment ;  and  he  in  fact  makes 
her  an  allowance  which  both  husband  and  wife  seemed  to 
think,  so  far  as  one  can  judge  from  appearances,  would  be 
sufficient  to  enable  her  to  supply  herself  with  all  necessary 
36]  clothes.  She  did  *get  clothes,  and  there  was  evidence 
which  satisfied  the  jury  that  the  husband  really  and  truly 
told  her  that  she  was  not  to  pledge  his  credit,  and  that  she 
had  assented. 

The  question  comes  to  be,  first,  had  she,  from  her  position 
as  wife,  authority  to  pledge  her  husband's  credit,  although 
the  husband  had  revoKed  that  authority  ?  I  grant  that  the 
fact  of  a  man  living  with  his  wife,  frequently,  and  indeed 
always,  does  afford  evidence  that  he  intrusts  her  with  such 
authorities  as  are  commonly  and  ordinarily  given  by  hus- 
band to  wife.  I  should  say  that  it  might  be  a  matter  of 
doubt  trhether  it  is  so  perfectly  certain  that  the  articles  sup- 
plied by  milliners  are  always  to  be  procured  upon  the  credit 
of  the  husband,  so  as  to  make  that  a  prima  fade  part  of 
the  authority.  But  I  will  assume  that  it  would  be  so.  In 
the  ordinary  case  of  the  management  of  a  household  the  wife 
is  the  manager  of  the  household,  and  would  necessarily  get 
short  and  reasonable  credit  on  butcher's  and  baker's  bills 
and  such  things ;  and  for  those  she  would  have  authority  to 
pledge  the  credit  of  the  husband.  I  think  that  if  the  hus- 
band and  wife  are  living  together,  that  is  a  presumption  of 
fact  from  which  the  jury  majr  infer  that  the  nusband  really 
did  give  his  wife  such  authority.  But  even  then,  I  do  not 
think  the  authority  would  arise,  so  long  as  he  supplied  her 
with  the  means  of  procuring  the  articles  otherwise.  But 
that  is  not  the  present  question,  which  is  this :  Had  the  wife 
a  mandate  (o  order  the  clothes  which  it  would  be  proper  for 
her  in  her  station  in  life  to  have,  though  the  husband  had 
forbidden  her  to  pledge  his  credit,  and  had  given  her  money 
to  buy  clothes?  I  think,  for  the  reasons  given  by  the  ma- 
jority of  the  court  in  JoUj/  v.  Hees  (*),  and  also  by  the 
judges  in  the  Court  of  Appeal  in  this  case,  that  there  is  no 
authority  and  no  principle  for  sayinj^  that  the  wife  had  an- 
tbyrity  to  pledge  her  husband's  credit.  I  quite  agree  that 
ir  the  husband  knew  that  the  wife  had  got  credit,  if  he  had 
allowed  the  tradesmen  to  suppose  that  he  himself  had 
sanctioned  the  transactions,  by  paying  them  or  in  other 
ways,  it  might  very  well  be  argued  that  he  would  have  given 
such  evidence  of  authority  that  if  he  did  revoke  it,  he  would 
bt>  bound  to  give  notice  oL  the  revocation  to  the  tradesmen 
und  to  all  who  had  acted  upon  the  faith  of  his  authority 

(»)  16  C.  B.  (N.S.),  628;  83  L.  J.  (C.P.).  177. 
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and  sanction.  Tbat  woald  be  the  general  rnle,  for  where  an 
agent  is  clothed  with  *an  anthority,  and  afterwards  [37 
that  anthority  is  revoked,  nnless  that  revocation  has  been 
made  known  to  those  who  have  dealt  with  him,  they  wonld 
be  entitled  to  say,  ^'  The  principal  is  precluded  from  deny- 
ing that  that  authority  continued  to  exist,  which  he  had  led 
ns  to  believe,  as  reasonable  people,  did  formerly  exist." 
Now  there  may  be  many  cases  in  which  the  husband  has  so 
sanctioned  his  wife's  pledging  l^is  credit,  but  there  is  not 
any  such  case  here.  The  case  in  Ireland  to  which  we  have 
been  referred,  seems,  as  far  as  I  could  see  by  a  slight  glance, 
to  be  a  case  where  the  husband  had  assented  to  the  contracts 
in  such  a  way  that  he  could  not  deny  them  afterwards. 
With  that  we  have  nothing  at  present  to  do.  But  I  cannot 
agree  with  my  brother  Bytes  that  there  is  any  authority  es- 
tablished by  the  cases  that  the  fact  that  a  wire  is  living  with 
a  husband,  alone  entitles  the  tradesmen  to  presume  that  the 
husband  has  given  an  authority  so  as  to  preclude  the  hus- 
band from  denying  it.  I  think  that  when  husband  and  wife 
are  living  together,  it  is  open  to  the  husband  to  prove,  if  he 
can,  the  fact  that  the  authority  does  not  exist,  it  being  a 
question  for  theiurjr  whether  a  bona  fide  authority  did  or 
aid  not  exist.  This  is  not  a  case  of  withdrawing  authority 
once  given.  The  question  is  whether  the  plaintiffs  who  had 
never  dealt  with  the  husband  before  were  entitled  to  assume 
that  there  was  such  an  authority  to  the  wife  implied  in  the 
mere  fact  that  the  wife  was  living  with  her  husband  ;*  and  I 
think  the  law  is  not  so. 

LoBD  Watson  :  My  Lords,  in  this  case  I  shall  content 
myself  with  saying  that,  notwithstanding  the  able  and  ingen- 
ious argument  of  the  learned  counsel  for  the  appellants,  I 
am  very  clearly  of  opinion  that  both  upon  principle,  and  ac- 
cording to  the  authorities,  the  case  of  JoUy  v.  Itees  (')  was 
well  decided ;  and  I  therefore  concur  in  the  judgment  which 
your  Lordships  propose. 

Order  appealed  from  affirmedy  and  appeal 
dismissed  with  costs. 
Lords'  Journals,  27th  November,  1880. 

Solicitors  for  appellant :  Boyce  &  Ridley. 
Solicitors  for  respondents :  BvMon^  Oraoe  &  Co. 

(»)  16  C.  B.  (N.S.),  628 ;  83  L.  J.  (C.P.),  177. 

See  29  Eng.  R.,  861  note.  852.    The  case  here  reported  is  also  re- 

The  case  here  reported  is  an  affirm-  ported,  20  Amer.  Law  j^eg.  (N.S.),  816, 
anee  of  5  Q.  B.  Div. ,  884, 29  Eng.  Rep. ,    824  note. 

34  Eno.  Rep,  17 
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In  an  action  against  a  husband  for 
necessaries  supplied  to  his  wife,  the 
jury  were  instructed  that  "the  plaintiff 
must  prove,  in  order  to  recover,  that 
the  goods  sold  and  delivered  were  nec- 
essary and  suitable  to  the  condition  in 
life  of  the  defendant's  wife ;  that  she 
was  not  otherwise  provided  for  by  her 
husband."  Held,  that  this  instruction 
was  applicable  whether  the  husband 
and  wife  were  living  together  or  sepa- 
rately, and  therefore  covered  all  the 
questions  of  law  on  that  branch  of  the 
case. 

To  render  a  husband  liable  for  neces- 
saries furnished  to  his  wife,  it  is  not 
essential  that  he  should  have  refused 
to  supply  them ;  his  neglect  to  do  so 
will  make  him  equally  liable. 

A  wife,  who  had  been  living  with 
her  husUllnd  at  a  hotel,  went,  with  his 
consent,  to  live  at  a  house  owned  by 
him,  under  an  agreement  that  she 
should  live  there  with  an  allowance 
from  him  of  a  stated  amount,  until  they 
could  make  arrangements,  which  they 
were  then  negotiating,  for  a  separation. 
The  husband  remained  at  the  hotel, 
but  frequently  visited  the  wife,  and 
continued  matrimonial  cohabitation 
with  her.  Held,  that  there  was  no 
separation  in  the  legal  sense,  such  as 
would  affect  the  liability  of  the  husband 
for  necessaries  supplied  to  the  wife. 

The  ctLStom  of  a  tradesman  to  enter 
in  his  books  the  names  of  married 
women  who  deal  with  him,  although 
the  credit  is  given  to  their  husbands, 
may  be  provM  in  explanation  of  such 
entries,  when  produced  in  evidence  in 
an  action  against  a  husband,  for  goods 
charged  to  his  wife  in  the  plaintiff's 
books.  The  question  to  whom  the 
credit  was  g^ven  is  one  of  intent,  and 
is  the  controlling  issue. 

Where  the  defence  in  an  action 
against  a  husband  for  necessaries  pur- 
chased by  his  wife  is,  that  the  wife 
was,  at  the  time  of  the  purchase,  living 
separate  from  him,  evidence  tending  to 
show  cruelty  and  ill  treatment  of  the 
wife  by  the  husband,  as  the  cause  of 
the  alle^f^  separation,  and  the  time  of 
auch  cruel  treatment,  is  not  objection- 
able mtirely  on  the  ground  of  immateri- 
ality :  Arnold  v.  Aflen,  9  Daly,  198. 

A  hubband  is  not  liable  even  for 
nec^samries  furnished  his  wife  while  re- 
aidlng  apart  from   h;m,   without  his 


consent  and  without  good  cause  ;  yet  if 
the  separation  is  caused  by  improper 
treatment  on  his  part,  such  as  would 
justify  her  in  leaving  him,  he  is  liable 
for  her  necessary  support,  and  to  that 
extent  she  may  avail  herself  of  her 
common  law  remedy  of  obtaining  sup- 
port on  his  credit. 

In  an  action  against  the  husband,  by 
one  who  has  furnished  necessary  sup- 
port to  his  wife  while  living  apart  from 
him,  it  is  competent  for  the  plaintiff, 
in  support  of  her  claim,  to  show,  by 
proper  evidence,  the  manner  in  which 
the  defendant  had  treated  his  wife 
prior  to  the  separation,  leaving  it  for 
the  jury  to  say  whether  his  conduct 
was  such  as  to  justify  the  wife  in  re- 
fusing to  live  with  him :  Wilson  v. 
Bishop,  10  Bradw.  (Ills.),  588. 

An  action  for  the  price  of  milk  de- 
livered to  a  wife  against  her  husband's 
express  request,  while  she  was  living 
apart  from  him,  cannot  be  maintained 
against  the  husband  in  the  absence  of 
evidence  that  she  was  living  apart  from 
him  under  such  circumstances  as  gave 
her  implied  authority  to  bind  him  by  a 
contract  for  necessaries :  Benjamin  v, 
Dockham,  132  Mass.,  181. 

A  promise  by  a  husband  to  pay  for 
necessaries  which  have  been  furnished 
to  his  wife  upon  his  credit,  if  they  are 
such  as  he  is  bound  to  supply  her  with, 
although  accompanied  by  a  direction  to 
sell  no  more  goods  to  her  on  his  credit, 
amounts  to  a  ratification  of  her  contract 
upon  which  an  action  may  be  main- 
tained, even  if  she  had  no  previous  au- 
thority to  purchase  them :  Conrad  «. 
Abbott,  182  Mass..  880. 

If  a  husband  and  wife  live  apart  by 
mutual  consent,  the  wife  receiving  a 
sum  not  sufficient  for  her  support,  and 
agreeing  that  she  will  release  her  dower 
in  his  land,  thereafter  support  herself 
and  make  no  claim  upon  him,  he  is  not 
liable  for  necessaries  furnished  to  her, 
^e  not  having,  after  such  arrangemtmt 
between  them,  made  any  claim  open 
him  for  support,  or  offered  to  return  to 
him  :  Allen  «.  Winn,  184  Mass.,  77. 

The  law  casts  on  the  surviving  hus- 
band the  duty  and  legal  obligation  of 
burying  his  deceased  wife,  and  of  pay- 
ing for  the  proper  funeral  expensea 
No  one  except  the  wife,  by  her  own 
contract,  can  create  a  charge  on  her 
equitable  separate  estate,  and  no  one 
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can  after  her  death  incur  any  debt  for 
which  Bach  estate  can  be  made  liable  : 
Lott  V.  Graves,  67  A]a.,  40. 

A  declaration  for  the  price  of  milk 
delivered  to  defendant,  at  his  reqaest, 
is  supported  by  proof  of  a  delivery  to 
defendant's  wife,  while  living  apart 
from  him,  without  means  of  support, 
by  reason  of  his  crueltv  :  Benjamin  v, 
Dockham,  134  Mass.,  418. 

In  a  suit  against  a  husband  to  recover 
for  goods  famished  to  his  wife,  it  is 
not  necessary  that  she  be  made  a  party 
defendant :  Burgan  «.  Caboon,  89  Leg. 
Int..  267. 

An  insane  wife  absent  from  her  hus- 
band, and  in  pressing  need  of  food  and 
shelter,  is  a  *'  poor  person  "  within  the 
meaning  of  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.,  616,  §  14),  pro- 
viding for  the  maintenance  of  such 
persons  by  the  county  or  town. 

A  huslmnd  who  has  voluntarily  per- 
mitted his  insane  wife  to  absent  herself 
from  his  house  and  to  become  a  public 
chaige,  is  liable  to  an  action  at  the  suit 


of  the  proper  town  or  county  officers 
for  her  support,  and  is  estopped  from 
denying,  in  such  action,  that  she  is  a 
pauper. 

Such  an  action  cannot  be  defended 
upon  the  ground  that  the  wife  aban- 
doned her  husband,  as  an  insane  wife 
is  incapable  of  so  doing,  and  it  is  the 
duty  oi  the  husband  to  protect  and  sup* 
port  her  :  Goodale  «.  Lawrence,  88  N. 
Y.,  613. 

A  widowed  mother  has  the  same  con- 
trol over,  and  owes  the  same  obligation 
to,  her  minor  child  as  the  father  would 
have,  and  owe,  if  alive.  Where  a 
widowed  mother  places  her  minor 
child  with  another  for  support,  and 
thereafter  becomes  insane,  her  estate 
will  be  liable  for  necessaries  furnished 
the  child  during  its  minority :  Girls, 
etc.,  V.  Fritchey.  10  Mo.  App.,  344, 347. 

As  to  the  liability,  by  statute,  of  the 
wife  for  articles  used  in  the  support  of 
her  family,  see  Lewis  v.  Dillard,  61 
Ahi.,  1. 


[6  Appeal  Cases,  S8.] 

H.L.  (E.),  Nov.  16, 17,  28,  24,  1880;  Jan.  18, 1881. 

[HOUSE  OF  LORDS.] 

♦Robert  H.  Bahl  (trading  as  Dahl  &  Co.),  Appel-    [38 
lant ;  and  Nelson,  Donkin  and  Others,  Respondents  (*). 

Ship — Charterer's  DuHee^Doeke— Delay  in  diecharginff— Demurrage. 

A  charterparty  for  a  ship  to  sail  to  "  London  Surrey  Commercial  Docks  **  is  not 

satisfied  by  the  ship  arriving  at  the  gate  of  the  docks  but  not  entering  into  the 

docks. 
^  There  U  no  established  custom  in  the  port  of  London  by  which  the  charterer  of  a 

limber-loaded  ship  is  bound  to  secure  for  the  vessel,  on  its  arrival  in  the  river,  and 
in  close  contiguity  to  the  docks  named,  the  authority  to  enter  into  the  docks. 

The  charterparty  was  to  "  London  Surrey  Commercial  Docks,  or  as  near  thereto 
as  she  may  safely  get,  and  lie  always  afloat.'*  As  the  docks  were  full  the  ship  could 
not  be  given  a  discharging  berth,  and  the  dock  manager  therefore  refused  it  entrance 
into  the  docks.  Both  parties  having  named  these  docks  in  the  charterparty,  this 
refusal  of  the  dock  authorities  was  held  not  to  be  the  fonlt  of  either  party.  The 
cauae  of  the  delay  as  to  being  admitted  into  the  docks  was  immaterial;  the  lengtii 
of  the  delay  was  material 

^T^e  charterer  would  not  name  any  other  docks  to  which  the  ship  might  be  taken. 
2°«*^ip'8««wter  therefore  took  it  to  the  Deptford  Buoys  (the  nearest  place  to  the 
Snrrey  Commercial  Docks  where  it  could  lie  in  safety  afloat)  and  there  discharged 

^ke  cargo  by  Mters,  carrying  the  timber  into  the  Surrey  Commercial  Docks,  where 

*  C  was  afterwards  sorted  and  put  in  order  on  the  wharf : 


(»)  Affirming  12  Chy.  Div.,  668, 
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Held,  that  under  the  circumstances  existing  in  this  case,  the  delay  in  discharging 
the  cargo  was  to  be  attributed  to  the  charterer,  who  therefore  became  Uablo  to  de- 
murrage, and  to  the  charges  for  unloading. 

The  contract  in  the  charterparty  as  to  demurrage  was  this :  The  cargo  was  to  be 
supplied  as  fast  as  it  could  be  taken  on  board,  "  and  to  be  received  at  port  of  dis- 
charge as  fast  as  steamer  can  deliver  as  above  .  .  .  and  ten  days  demurrage  over 
and  above  the  said  laying  days  "  [there  were  no  laying  days  mentioned  in  the  char- 
terparty] "  at  £80  per  day,  payable  day  by  day,  it  being  agreed  that  for  the  payment 
of  all  freight,  dead  freight,  and  demurrage,  the  owner  shall  have  absolute  charge 
and  lien  on  the  said  cargo  .,,****  The  car^o  to  be  brought  to  and  taken  from  along- 
side the  ship  at  merchant's  risk  and  expense. 

The  ship  did  not  fulfill  the  engsgement  in  the  charterparty  to  proceed  to  the 
Surrey  Commercial  Docks  by  merely  going  to  the  gates  of  the  docks,  but  when  it 
had  fulfilled  the  alternative  to  go  as  near  thereto  as  it  could  safely  get,  the  charterer 
was  bound  to  take  the  cargo  from  alongside  at  his  risk  and  expense.  The  shipowner 
30]  "was  not  bound  to  wait  for  an  unreasonable  *period,  until  the  dock  authorities 
should  be  able  to  assign  the  ship  a  discharging  berth  in  the  docks. 

When  that  difficulty  arose  at>out  the  ship  being  admitted  into  the  Surrey  Com- 
mercial Docks,  and  the  charterer  would  not  name  any  other  docks  or  place  where 
the  vessel  might  be  unloaded,  the  shipowner  gave  notice  to  the  charterer  of  the  dis- 
charge of  the  cargo  by  lighters,  and,  on  taking  the  timber  into  the  docks,  gave  no- 
tice to  the  dock  authorities  that  it  was  delivered  there  subject  to  the  claim  for 
freight,  demurrage,  and  delivery  charges. 

Seld,  that  he  was  warranted  in  so  doing. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  in  an 
action  for  demurrage  and  landing  charges,  in  respect  of  the 
ship  Enxine. 

The  appellant  was  a  timber  merchant  in  London.  The 
respondents  were  shipowners  at  Newcastle.  The  appellant 
haa  on  the  2l8t  of  June,  1877,  entered  into  a  charterparty 
with  the  respondents  in  respect  of  their  steamship  Euxine, 
which  was  to  proceed  to  Soderhamn,  and  there  load  a 
cargo  of  deal  timber.  The  charterparty  stipulated  that  the 
Euxine  *^  being  so  loaded  shall  therewith  proceed  to  London 
Surrey  Commercial  Bocks,  or  so  near  thereunto  as  she  may 
Bafely  get,  and  lie  always  afloat,  and  deliver  the  ^me  on 
being  paid  freight."  The  charterparty  contained  the  fol- 
lowing stipulations :  ^' The  freight  to  be  paid  on  unload- 
ing and  right  delivery  of  the  cargo.  .  .  ."  The  cargo  to  be 
supplied  to  the  steamer  at  port  oi  loading  as  fast  as  she  can 
take  the  same  on  board,  Sundays  and  legal  holidays  ex- 
cepted, and  to  be  received  at  port  of  discharge  as  fast  as 
steamer  can  deliver  as  above  .  .  .  And  ten  days  on  demur- 
rage over  and  above  the  said  laying  days"  [there  was  no 
statement  as  to  the  number  of  laying  days]  *'  at  £30  per  day, 
payable  day  by  day,  it  beiuf^  agreed  upon  that  for  the  pay- 
ment of  all  freight,  dead  freight,  and  demurrage  the  owner 
shall  have  absolute  charge  and  lien  on  the  said  cargo.  The 
cargo  to  be  brought  to,  and  taken  from,  alongside  the  ship 
at  merchant's  risk  and  expense  ...    If  ordered  to  London 
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the  steamer  to  discharge  in  one  of  the  docks;  in  the  river 
Thames,  the  freighter  to  pay  two-thirds  of  the  dues." 

The  cargo  was  received  on  board  at  Soderhamn  between 
the  21st  and  28th  of  July,  1877,  and  the  Euxine  reached  the 

Sort  of  London  on  the  4th  of  .August,  1877,  and  on  the  same 
ay  proceeded  to  the  Surrey  Commercial  Docks.  It  did  not 
obtain  entrance  there,  the  docks  being  at  that  time  quite 
full.  The  appellant  *had  on  the  16th  of  July,  1877,  [40 
obtained,  signed,  and  sent  into  the  dock  authorities  the 
usual  form  of  order  required  by  them  to  authorize  the 
ship  to  enter  the  docks,  but  the  dock  manager  declined  to 
receive  the  order  on  the  ground  that  the  docks  were  not  only 
then  completely  full,  but  that  for  some  time  to  come  they 
would  be  so,  and  no  berth  could  be  assigned  to  the  Euxine. 
The  appellant  made  another  attempt,  but  in  vain,  to  obtain 
the  entry  of  the  ship  under  the  order.  It  was  well  known 
that,  from  the  superior  skill  possessed  by  the  persons  em- 
ployed at  the  Surrey  Commercial  Bocks  in  unloading  and 
classifying  timber,  a  cargo  of  timber  there  discharge  ac- 
quired a  nigher  value  in  the  market.  On  the  4th  of  Au- 
gust the  Euxine  arrived  at  the  entrance  of  the  docks ;  it  was 
refused  admission.  The  respondents  then  required  the  ap- 
pellant to  name  another  dock  for  the  discharge  of  the  car^o, 
out  he  declined  to  do  so.  The  master  then  took  the  Euxine 
to  the  Deptford  Buoys,  the  nearest  place  to  the  docks  where 
the  vessel  could  lie  in  safetv  afloat,  and  thence,  by  lighters, 
he  effected  the  discharge  of  the  cargo.  The  lighters  carried 
the  timber  into  the  Surrey  Commercial  Bocks,  the  last 
lighter  ^oing  in  on  the  81st  of  August,  1877,  but  the  whole 
of  the  timber  was  not  landed  on  the  wharf  till  the  28th  of 
October,  1877.  The  respondents  served  notices  under  the 
Merchant  Shipping  Act,  1862,  on  the  appellant  that  the 
timber  was  there  deposited,  and  also  on  the  dock  authorities 
that  it  was  so  deposited,  subject  to  lien  for  freight,  charges, 
and  demurrage.  The  appellant  deposited  £2,000  with  the 
dock  company  to  meet  these  claims,  and  then  received  the 
timber. 

An  action  was  brought  by  the  respondents  on  these  claims 
for  demurrage  and  charges  upon  the  ground  that  the  appel- 
lant, as  charterer  of  the  vessel,  was  bound  to  provide  for  the 
entry  of  the  vessel  into  the  docks,  and  was  therefore  liable 
for  the  delay  which  had  occurred.  The  appellant  denied 
his  liabilitv,  and  made  a  counter-claim  for  damages  on  ac« 
count  of  the  stop  put  on  the  deliverv  of  the  cargo,  by  the 
service  on  the  dock  company  of  the  claim  for  lien  for 
freight,  charges,  and  demurrage ;  and  also  for  alleged  injury 
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to  the  timber  by  reason  of  the  unfitness  of  the  lighters  em- 
ployed. The  Master  of  the  Rolls  (before  whom  the  case 
was  tried,  without  a  jury)  decided  that  the  alleged  custom 
which  bound  the  charterer  to  secure  the  admission  of  the 
41]  vessel  *into  the  docks  was  not  proved,  and  that  the 
obligation  to  provide  a  berth  lajr  equally  on  both  parties, 
that  as  the  ship  had  ^^not  gone  inside  the  dock  gates,"  the 
voyage  had  not  been  completed  within  the  terms  of  the 
charterparty.  His  Lordship  therefore  ordered  the  action  to 
be  dismissed.     On  appeal  this  decision  was  reversed  ('). 

Mr.  C.  Russell,  Q.C.,  and  Mr.  A.  L.  Smith  (Mr.  R.  T. 
Reid  was  with  them),  for  the  appellant,  contended  that  the 
voyage  had  not  been  completed,  and  that  the  ship  was  not 
to  be  treated  as  an  arrived  ship,  as  it  had  never  entered  the 
docks  named  in  the  charterparty  as  the  place  of  destination. 
The  liability  of  the  charterer  for  delay  in  unloading  had  there- 
fore never  arisen,  and  consequently  the  charge  for  demur- 
rage could  not  be  sustained. 

Mr.  Begaminy  Q.C.,  and  Mr.  GoTien,  Q.C.  (Mr.  Rigby^as 
with  them),  for  the  respondents,  contended  that  the  default 
in  not  entering  the  docks  was  attributable  to  the  appellant, 
who  was  bound  by  the  general  law,  as  the  charterer,  and  by 
the  custom  of  the  timl^r  trade  in  the  port  of  London,  to 
secure  the  admission  of  the  vessel  into  the  docks  named,  and 
if  he  could  not  obtain  such  admission  there,  he  was  bound  to 
name  some  other  docks  where  the  vessel  could  be  discharged, 
for  that  the  shipowner  was  not  bound  to  wait  for  an  indefinite 
time  in  anticipation  of  the  possibility  of  a  berth  in  the  Sur- 
rey Commercial  Bocks  being  procured  for  the  discharge  of 
the  vessel.  Here  too  the  appellant  had,  in  fact,  hindered 
the  steamer  from  being  admitted  into  the  docks. 

The  cases  cited  and  the  arguments  in  detail  are  so  fully 
discussed  in  the  judgments  of  the  noble  and  learned  Lords 
as  to  render  a  more  extended  report  of  them  unnecessary. 

1881.  Lord  Blackburn  :  My  Lords,  the  question  in  this 
case  is,  whether  the  defendants  have  broken  the  contmct  into 
which  thev  have  entered  with  the  plaintiffs ;  and  the  first 
matter  to  be  considered  is,  what  was  that  contract ) 

It  is  contained  in  a  charterparty,  dated  on  the  21st  of 
June,  1877,  in  a  printed  form  filled  up  in  writing,  made  be- 
42J  tween  the  *plaintiffs,  owners  of  the  Euxine  steamship, 
and  the  defendants,  by  which  it  is  agreed  that  the  Euxine 
should  proceed  to  a  port  named,  and  there  load  from  the 
defendants  a  full  cargo  of  deals.  This  was  done,  and  there 
is  no  dispute  about  that  part  of  the  contract.    The  charter- 

(')  12  Ch.  D.,  668. 
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party  then  proceeds, — that  the  Euxine  "being  so  loaded 
shall  therewith  proceed  to  London  Surrey  Commercial 
Docks,  or  so  near  thereto  as  she  may  safely  ^et,  and  lie 
always  afloat,  and  deliver  the  same  on  being  paid  freight" 
at  a  specified  rate,  certain  perils  mentioned  always  excepted. 
The  other  provisions  which  are  material  are  as  follows: 
"The  cargo  to  be  supplied  to  the  steamer  at  port  of  loading 
as  fast  as  she  can  take  the  same  on  board,  Sundays  and 
l^al  holidays  excepted,  and  to  be  received  at  port  of  dis- 
charge as  fast  as  steamer  can  deliver  as  above.  And  ten 
dajs  on  demurrage,  over  and  above  tlie  said  laying  days,  at 
thirty  pounds  per  day,  payable  day  by  day,  it  being  agreed 
upon,  that  for  the  payment  of  all  freight,  dead  freight,  and 
demurrage,  the  owner  shall  have  absolute  charge  in  lien  on 
said  cargo.  The  cargo  to  be  brought  to  and  taken  from 
alongside  the  ship  at  merchant's  risK  and  expense." 

The  Euxine  was  not  delayed  or  hindered  by  any  of  the 
excepted  perils,  and  arrived  at  the  entrance  of  the  Surrey 
Commercial  Docks.  It  was  refused  admittance  to  the 
docks  under  circumstances  which  I  shall  state  more  fully 
afterwards. 

The  plaintiffs  tried  to  prove  that  there  was  a  custom  in 
London  as  regards  this  trade,  such  as  to  be  tacitly  incor- 
porated in  the  written  contract.  In  this  they  failed,  and 
consequently  the  liabilities  which  the  parties  have  by  the 
contract  taken  upon  themselves  must  depend  on  what  is  the 
true  construction  of  the  charterparty. 

The  plaintiffs  contended  in  tne  court  below  that  by  such 
a  ckarterparty  as  this  the  merchant  undertakes  to  procure 
the  ship  admission  into  the  docks.  Neither  the  Master  of 
the  Bolls  nor  the  judges  in  the  Court  of  Appeal  took  this 
view  of  the  charterparty,  and  it  was  not  much  urged  at 
your  Lordships'  bar.  I  think  it  is  clear  that  it  is  untenable. 
The  legal  effect  of  the  contract,  in  my  opinion,  as  far  as  re- 
gards the  shipowner  is,  that  he  binds  himself  that  his  ship 
shall  (unless  prevented  by  some  of  the  excepted  perils)  pro- 
ceed to  the  discharging  place  agreed  on  in  the  charterparty. 
*That  is,  in  this  case,  tne  Surrey  Commercial  Docks  [43 
(which  must,  I  think,  mean  inside  the  docksV  with  an  alter- 
native, ''or  so  near  thereto  as  she  may  safely  get  and  lie 
always  afloat." 

The  legal  effect,  as  re^rds  the  obligation  on  the  mer- 
chant, is,  I  think,  that  he  binds  himself,  on  the  ship  arriving  at 
the  place  where  it  is  to  deliver,  to  take  the  cargo  from  along- 
side, and  for  that  purpose  to  provide  the  proper  appliances 
for  taking  delivery  there.     If,  as  both  parties  wished  and 
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expected,  it  got  to  a  discharging  berth  within  the  dock,  the 
merchant  was,  by  himself,  or  the  dock  company  as  his 
agents,  to  provide  proper  means  for  landing  tne  cargo  on 
the  quay.  If  the  ship  may  not  get  safely  farther  than  the 
entrance  of  the  docks,  and  is  entitled  to  require  the  mer- 
chant to  take  delivery  in  the  river  (which  is  what  it  is  said 
by  the  plaintiffs  has  happened  in  this  case),  the  merchant 
must  f)rovide  lighters  or  other  craft  to  take  the  car^o  from 
alongside,  unless  it  is  arranged  by  the  parties  that,  instead, 
it  should  go  into  some  other  dock. 

If  the  snip  had  been  permitted  to  get  into  the  docks  and 
lie  there,  but  had  been  unable  to  get  to  a  discharging  berth, 
thd  merchant  mi^ht  have  brought  lighters  to  it  and  taken 
delivery  in  the  middle  of  the  docks,  whether  he  was  bound 
to  do  so  or  not ;  I  do  not  say,  for  it  is  not  necessary  to  de- 
cide what  would  have  been  the  rights  and  liabilities  of  the 
parties  if  the  ship  had  been  admitted  inside  the  dock  gate, 
as  this  did  not,  in  fact,  happen.  I  will  only  observe  that, 
though  in  the  printed  form  it  is  said  ^^and  ten  days  on  demur- 
rage over  and  above  the  ssud  laying  days  "  there  are  no  lay- 
ing days  provided  in  this  charterparty  in  the  sense  in  which 
I  understand  these  words,  and  the  ten  days  on  demurrage 
can  only  begin  after  the  ship  has  been,  at  the  place  where 
the  merchant  ouffht  to  have  taken  delivery,  long  enough  for 
the  merchant  to  be  in  default  for  not  having  completed  the 
discharge.  There  is  no  period  specified  in  tnis  charterparty 
within  which  the  merchant  has  engaged  that  the  ship  shall 
at  all  events  be  discharged,  which  is  what  I  understand  by 
laying  days.  I  think,  therefore,  that  the  cases  (such  as  Broton 
V.  Johnson  (*)  deciding  when  lay  days  commence,  have  no 
direct  bearing  on  such  a  charterparty  as  this.  Both  parties 
44]  agreed  in  naming  the  Surrey  ^Commercial  Docks  in 
the  charterparty  as  the  docks  to  which  the  steamer  was  to 
go.  I  can  see  nothing  amounting  to  a  contract  either  on  the 
one  side  or  the  other  to  procure  the  ship  admittance,  nor 
has  any  authority  been  cited  to  the  effect  that  such  a  con- 
tract is  implied.  If  the  charterparty  had  left  it  free  to  the 
merchant  to  select  a  dock,  it  ma^  be  well  that  he  was  bound 
to  select  one  into  which  admittance  could  be  procured. 
Ogden  v.  Qraham  (")  is  an  authority  in  favor  of  that  posi- 
tion. And  in  Samuel  v.  The  Royal  Exchange  Assurance 
Company  ("),  where  the  merchant  directed  the  shipowner  to 
proceed  to  the  King's  Bock  at  Debtford,  and  the  ship  ar- 
rived near  the  dock  gates  whilst  there  was  much  ice,  but  the 
merchant  was  not  able  to  procure  an  order  to  admit  it  for 

(»)  10  M.  &  W.,  381.  («)  1  B.  &  S.,  778.  (»)  8  B.  A  C,  119. 
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some  daj^s,  Lord  Tenterden  raled  that  if  the  ship  remained 
there  waiting  for  an  order  to  admit,  it  was  an  unreasonable 
delay,  which  woald  discharge  the  underwriters,  but  other- 
wise if  the  delay  was  on  account  of  the  ice.  That  authority 
seems  to  point  the  same  way.  I  do  not,  however,  pronounce 
any  decision  on  this,  as  it  is  not  the  case  now  before  the 
House.  I  only  mention  it  to  prevent  it  being  said  that  what 
I  now  say  would  be  applicable  to  such  a  case. 

But  wbere,  as  in  this  case,  the  dock  is  named  from  the  be- 
ginning by  both  x>arties,  I  think  the  refusal  of  the  dock  au- 
thorities to  let  the  ship  inside  the  dock  gates  is  the  fault  of 
neither  party.  Thev  ought  to  have  foreseen  that  it  might 
happen  that  the  dock  company  would,  owing  to  the  exigen- 
cies of  their  traflSc,  refuse  to  admit  a  steamer  for  some  time  ; 
in  fact,  it  appears  from  the  evidence,  that  before  the  char- 
terparty  was  made  both  parties  knew  that  the  number  of 
timber-laden  steamers  was  so  unusually  great  at  this  time 
that  it  was  very  likel^r  to  happen  that  they  would  refuse  for 
a  long  time.  They  might  have  made  any  new  provision  on 
which  they  could  agree.  If  they  had  in  terms  said  that,  in 
the  event  of  something  for  which  neither  party  was  respon- 
sible rendering  it  impossible  to  get  into  the  dock  at  all,  or 
without  a  delay  so  great  as  to  render  it  unreasonable  to  wait, 
the  shipowner  would,  unless  excused  by  some  of  the  ex- 
cepted perils,  bring  his  ship  to  a  discharging  place  in  Lon- 
don, as  near  as  might  be  to  the  dock,  and  deliver  there,  and 
that  the  merchant  should  take  the  ^cargo  there  and  [45 
pay  the  freight,  I  think  they  would  have  come  to  as  pru- 
dent an  arrangement  as  could  well  be  devised.  They  pre- 
ferred to  keep  unaltered  the  old  form,  "or  so  near  thereto 
as  she  mav  safely  get,"  and  be  bound  by  whatever  the  legal 
effect  of  that  might  be. 

Before  proceeding  farther  I  think  it  convenient  to  see 
what,  on  the  evidence,  were  the  facts  on  this  part  of  the  case. 

The  practice  of  the  Surrey  Commercial  Docks  was  to  give 
orders  for  the  admission  of  steamers  to  their  docks  to  dis- 
charge there,  which  were,  in  practice  generally,  on  the  ap- 
plication of  the  charterer  or  his  representative,  made  either 
before  or  after  the  arrival  of  the  steamer.  By  giving  such 
an  order  the  dock  company  agreed  to  admit  the  steamer, 
and  on  the  production  of  the  order,  after  the  arrival  of  the 
steamer,  it  was,  as  soon  as  practicable,  admitted  into  the 
docks.  The  company,  in  practice,  limited  the  number  of 
the  orders  to  so  many  steamers  as  they  at  the  time  thought 
they  could  accommodate  with  discharging  berths. 

On  the  16th  of  July  Messrs.  Dahl,  having  probably  heard 
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by  telegraph  that  the  Euxine  was  aboat  to  start,  applied  for 
an  order  for  the  admission  of  the  Euxine.  The  superinten- 
dent of  the  docks,  Mr.  Boss  (who  died  before  the  trial) 
wrote  the  two  following  letters :  "  19th  July,  1877.  Gentle- 
men,— Referring  to  the  inclosed  orders  for  the  steamships 
Euxine  and  Ohatsworth,  I  beg  to  inform  you  that,  on  look- 
ing over  the  list  of  Gravesend  orders  I  have  accepted,  I  fear 
I  have  rather  exceeded  the  number  of  steamers  lor  which  I 
can  safely  provide  accommodation  during  the  months  of 
July  and  August.  Under  these  circumstances  you  may, 
pernaps,  think  it  advisable  in  your  interest  to  arrange  for 
the  vessels  to  be  discharged  elsewhere."  "  25th  July,  1877. 
Gentlemen, — I  much  regret  to  be  again  compelled  to  return 
the  indorsed  order  for  the  'Euxine'  (S.)  from  Soderhamn, 
but  on  going  round  the  docks  today  I  find  my  position  is 
even  worse  than  I  anticipated.  The  quays  are  so  loaded 
with  goods  that  it  will  be  impossible  for  me  to  afford  the 
vessel  anything  like  the  usual  steamboat  dispatch." 

On  the  arrival  of  the  Euxine  the  ship's  agents  applied  to 
the  dock  company  to  take  the  vessel,  but  were  refused.  It 
appears,  on  the  evidence,  that  there  was  plenty  of  room 
46]  inside  the  dock  *for  the  Euxine  to  lie  afloat,  but  that 
the  company  would  not  admit  any  steamer  until  there  was  a 
prospect  of  being  able,  within  a  reaisonable  time,  to  give  it 
a  discharging  berth.  The  legal  advisers  of  the  defendant 
thought  (whether  correctly  or  not  it  is  not  necessary  to 
decide)  that  if  once  admitted  within  the  dock  gate,  the  mer- 
cliants  would  be  answerable  for  all  subsequent  delay,  and 
the  defendant  pressed  Mr.  Griffin,  the  secretary  of  the  dock 
company,  not  to  let  the  Euxine  enter  the  docks  until  they 
could  give  her  a  discharging  berth.  The  secretary,  to  relieve 
his  mind,  on  the  7th  of  August  sent  a  telegram  to  the  supers 
intendent  in  these  terms :  ^'  Can  you  give  Euxine  immediate 
discharging  berth?  If  not,  on  no  account  admit  steamer 
into  dock." 

This  was  relied  on  by  the  plaintiffs  as  proving  that  the 
defendant  hindered  the  steamer  from  entering  the  dock. 
But  it  is  clear,  from  the  evidence  of  Mr.  Griffin  (the  dock 
secretary)  that  the  dock  authorities,  in  their  discretion, 
refused  to  admit  any  steamers  other  than  those  they  had 
already  engaged  for,  (though  there  was  plenty  of  room  for 
them  to  lie  without  discharging,)  until  there  was  a  prospect 
of  giving  it  a  discharging  berth,  and  that  he  refused  to  admic 
the  Euxine,  on  the  7th  of  August,  because  he  could  not 
then  give  the  steamer  a  discharge  berth,  and  not  on  account 
of  the  defendant's  request,  and,  on  being  asked  the  ques- 
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tion  expressly,  he  says  that  he  had  no  prospect  of  being 
able  to  g^ve  a  berth  after  a  short  delay,  or  within  any  rea- 
sonable time.  The  dock  anthorities,  it  seems  to  me,  acted 
very  properly  and  prudently  in  what  they  did,  but  even  if 
they  were  wrong,  the  defendant  was  not  responsible  for  this. 

Though  the  secretary  must,  at  the  time  he  gave  his  evi- 
dence, have  known  when,  as  it  really  turned  out,  a  steamer 
arriving  on  the  7th  of  August  could  have  had  a  discharging 
berth,  neither  side  asked  that  question.  He  does  say  that, 
if  it  bad  been  admitted  into  the  dock  to  lie  afloat,  it  would, 
in  the  then  state  of  the  traffic,  have  been  five  weeks  before 
the  ship  could  have  been  discharged  into  lighters  there, 
from  which  it  would  seem  that  it  would  have  been  longer 
before  it  could  have  got  a  discharging  berth,  and,  as  demur- 
rage was  at  £30  a  day,  it  is  obvious  that  the  consequences 
of  the  delay  would  have  been  serious.  I  may  observe  that 
the  anxious  desire  of  the  defendant  that  the  steamer  should 
*not  be  admitted  within  the  dock  gate,  when  he  [47 
believed  (whether  rightly  or  wrongly)  that  the  doing  so 
would  fix  him  with  the  cost  of  the  delay,  is  evidence  that 
he  believed  the  delay  would  be  important. 

The  plaintiffs'  legal  advisers  wrote  to  the  defendant  the 
following  letter,  and  received  the  following  answer:  "7th 
Augnst,  1877.  We  are  instructed  to  inform  you  that  the 
ship  Euxine,  chartered  by  you,  is  in  this  port  ready  to  dis- 
charge. The  Surrey  Commercial  Docks  Company  have 
declined  to  allow  the  vessel  to  enter  their  dock,  as  they,  we 
learn,  intimated  to  you  several  days  ago.  The  ship's  lay- 
days begin  to-morrow.  Should  she  not  be  discharged  by 
you  with  the  usual  dispatch,  you  will  be  held  answerable 
for  demurrage.  Your  lighters  should  be  alongside,  as  you 
have  been  already  informed,  by  the  first  thing  to-morrow 
morning.  The  cargo  would  be  discharged  in  two  or  three 
days.  This  notice  is  given  you  that  you  may  take  such 
steps  as  you  think  right  to  expedite  the  unloading  of  the 
ship."  *'  Re  Euxine.  8th  August,  1877.  Our  legal  advisers 
tell  us  to  say,  in  reply  to  your  favor  of  yesterday,  that: 
The  ship  is  chartered  for  the  Surrey  Commercial  Docks, 
and  that  when  the  vessel  is  there,  we  will  be  prepared  to 
fulfil  your  client's  contract  with  us,  and  take  delivery  of 
the  cargo.  The  notice  given  by  you  is  one  which  you  have 
no  power  to  give,  and  which  we  are  not  called  upon  to  obey. 
If  the  captain  enters  into  a  contract  to  go  to  a  particular 
dock,  be  most  go  there,  and  it  is  no  business  of  the  receivers 
that  the  dock  at  the  time  of  his  arrival  is  full  and  cannot 
take   him  in.     He  must  wait  till  there  is  room."     Soinei 
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attempts  were  made  to  come  to  an  amicable  settlement, 
which  unfortunately  failed,  and  both  parties  stand  on  their 
legal  rights. 

it  is  perfectly  plain  to  my  mind  that  the  ship  did  not  ful- 
fil the  primary  engagement  in  the  charterparty  to  proceed 
to  the  Surrey  Commercial  Docks  by  merely  proceeding  to 
the  gate  of  that  dock,  but  if,  under  the  circumstances,  the 
ship  had  on  the  7th  of  August,  fulfilled  the  alternative  of 
proceeding  ^*as  near  thereto  as  she  may  safely  get,"  the 
merchant  was,  by  his  agreement,  to  take  the  cargo  from 
alongside  at  his  risk  and  expense,  and  there  is  no  reason 
why  he  should  not  have  to  bear  all  the  damage  occasioned 
by  his  refusal  to  comply  with  the  request  contained  in  the 
48]  letter  of  the  *7th  of  August  to  send  lighters  along- 
side, which,  on  the  assumption  that  she  had  got  as  near 
thereto  as  she  could  safely  get,  was  what  he  had  undertaken 
to  do. 

Two  questions  arose  on  these  points:  1.  Whether  the 
Euxine  could  have  got  into  the  dock  without  such  a  delay 
as  would  have  been  unreasonable,  taking  into  account  the 
nature  of  the  transaction  and  the  interests  of  both  parties. 
That  was  one  of  fact,  to  be  determined  on  the  evidence. 
2.  Whether,  supposing  that  fact  to  be  found  in  favor  of  the 
plaintiffs,  the  Euxine  liad  got  as  near  thereto  as  she  might 
safeljr  get,  within  the  meaning  of  the  contract.  That  was  a 
question  of  law,  depending  on  the  construction  of  the  writ- 
ten contract. 

As  far  as  regards  the  question  of  law,  it  is  not  material 
when  or  by  whom  the  q^uestion  was  first  raised ;  your  Lord- 
ships having  to  decide  it  according  to  law.  But  as  regards 
the  question  of  fact  depending  on  the  evidence,  it  might  be 
material  when  it  was  raised,  for  if  the  point  had  not  been 
raised  at  all  by  the  plaintiffs  it  would  have  been  possible 
enough  that  tne  defendants  refrained  from  calling  farther 
evidence  which  would  have  altered  the  case. 

But  in  fact,  it  appears  by  the  shorthand  writer's  note  that 
Mr.  Chitty  in  his  opening;  distinctly  stated  this  as  part  of 
the  plaintiff's  case;  and  it  was  brought  to  the  mind  of  the 
Master  of  the  Rolls,  for  he  afterwards  asks  Mr.  Russell 
what  he  said  was  the  meaning  of  the  words  ^*  as  near  there- 
unto as  she  may  safely  get."  A  considerable  argument 
ensued,  Mr.  Russell  contending  then,  as  he  did  afterwards, 
that  the  prevention  must  be  physical,  from  something  endan- 
gering the  safety  of  the  ship,  and  that  it  must  be  permanent ; 
and  when  pressed  he  said  that  though  the  cause  of  obstruc- 
tion was  a  physical  one  and  one  which  would  last  a  year. 
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the  steamer  must  wait  a  year.  The  Master  of  the  Rolls 
said,  as  I  think  he  well  might,  ^'To  suppose  that  two  com- 
mercial men  should  enter  into  a  contract  to  charter  a  steamer 
to  go  to  a  dock,  or  as  near  thereto  as  she  may  safely  get,  that 
that  means  that  she  is  to  wait  outside  for  a  year  because 
the  dock  is  out  of  repair,  is  to  my  mind  absurd.  (Mr.  Rus- 
sell :)  If  the  proposition  looks  nonsensical,  if  your  Lordship 
£  leases,  instead  of  being  a  year,  suppose  it  is  a  month — (The 
Taster  of  the  Rolls :)  I  do  not  know  that  it  is — *(Mr.  [49 
Russell :)  Or  a  fortnight."  So  that  there  was  ample  to  call 
on  the  defendant  to  produce  whatever  evidence  he  could  to 
show  that  the  delay  in  the  present  case  would  not  have  been 
unreasonable. 

The  expressions  of  the  Master  of  the  Rolls  seem  to  indi- 
cate  that  at  that  moment  he  was  not  inclined  to  look  with 
favor  on  this  contention  of  the  defendant.  If  such  was  his 
then  opinion,  he  changed  it,  for  in  delivering  judgment  a 
few  days  afterwards  he  says(') :  "I  do  not  see  any  answer 
to  the  suggestion  that  the  contract  was  to  rake  the  cargo 
there,  and  that  the  shipowner  must  wait  until  he  could  get 
into  the  dock.  It  makes  no  difference  whether  the  cause  of 
prevention  was  the  dock  being  full  of  vessels,  or  some  other 
accident.  It  might  have  been  stress  of  weather,  or  that  the 
vessel  drew  more  water  than  there  was  over  the  silt  of 
the  dock  at  one  time,  assuming  the  water  to  flow  in  more  at 
one  period  than  at  another,  or  it  might  have  been  an  acci- 
dent to  the  dock  gates  which  prevented  the  vessel  going  in 
for  a  period  of  time  longer  or  shorter,  as  the  case  might  be. 
The  shipowner  takes  the  risk  of  accident ;  so  does  the  char- 
terer, because  in  this  case  the  charterer  has  to  wait  for  his 
cargo.  There  is  a  risk  on  both  sides,  and  the  risks  in  some 
cases  depend  very  much  on  the  nature  of  the  vessel.  In 
the  case  of  a  steamer,  probably,  the  risk  is  larger  on  the 
Bide  of  the  shipowner,  nut  not  necessarily  so.  There  may 
be  perishable  cargoes,  the  value  of  which  is  very  variable, 
as  the  price  may  depend  on  the  s^peed  with  which  they  are 
delivered  on  arrival  at  the  port  of  discharge.  Therefore 
both  parties  to  the  charterparty  take  their  chance  of  the 
vessel  being  able  to  get  into  the  dock  on  arrival  at  the  place 
of  discharge  within  the  usual  or  reasonable  time." 

I  certainly  understand  from  this  that  the  Master  of  the 
Rolls  thought  it  quite  immaterial  whether  the  incapacity  to 
get  into  the  dock  was  produced  by  a  matter  threatening  the 
safety  of  the  ship,  or  some  other  matter.  In  this  the  judges 
of  the  Court  of  Appeal  all  agreed  with  hioi,  and  so  do  I. 

(>)  12  Ch.  D.,  at  p.  578. 
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But  he  tbonght  it  immaterial  whether  the  delay  was  long  or 
short,  if  it  would  at  some  time  come  to  an  end.  In  this  the 
judges  of  the  Court  of  Appeal  diflfer  from  him.  I  think  it 
50]  f&i'  the  most  diflScuIt  question  *in  this  cause,  but  I 
agree  with  the  judges  of  Appeal.  It  is  to  be  observed  that 
the  Master  of  the  Bolls  gives  no  answer  to  his  own  forcible 
remark  which  I  have  before  quoted. 

Had  the  words  in  the  charterparty  been  **as  near  thereto 
as  she  may  get,"  it  would  have  been  open  to  a  charterer  to 
contend  that  the  ship  must  get  as  far  as  it  was  possible, 
however  dangerous  it  might  be.  I  do  not  think  it  could 
have  been  successfully  so  contended,  but  those  who  origin- 
ally framed  this  clause  prevented  the  possibility  of  such  a 
contention  by  inserting  the  word  "safely."  In  the  absence 
of  authority,  and  construing  the  words  in  their  ordinary 
sense,  I  think  that  is  the  only  effect  of  the  introduction  of 
the  word  "safelv."  I  think  if  the  ship  cannot  get  at  all,  it 
cannot  get  safely.  And  there  is  no  authority  putting  any 
other  construction  upon  the  words.  It  is  singular  enough, 
considering  how  long  this  has  been  a  common  form,  that 
there  is  not,  as  far  as  I  can  learn,  anything  said  about  its 
construction,  either  in  the  text- books, or  in  any  decision  in 
our  reports,  before  Shidd  v.  Wilkin8(^\  as  late  as  1850.  It 
would  seem  that  in  practice  no  difficulty  had  been  found  in 
putting  a  sensible  meaning  on  this  clause  so  as  to  avoid  dis- 

futes.  Since  1860  there  have  been  a  few  cases,  all  of  which, 
believe,  were  cited  duringthe  argument. 

The  decision  in  Shield  v.Wilkins  (*)  had  no  bearing  on  this 
case. 

In  Schilizzi  v.  Berry  (*)  the  ship  under  the  charterparty 
was  bound  to  proceedto  Galatz  or  Ibrail,  so  or  near  thereto 
as  she  may  safely  get  and  load  a  cargo  of  grain.  The  ship 
having  arrived  at  the  Sulina  mouth  of  the  Danube,  which  is 
ninety  miles  below  Galatz,  and  still  farther  from  Ibrail,  the 
master  finding  the  water  on  the  bar  unusually  low,  so  that 
he  could  not  safely  cross  the  bar  till  it  rose,  gave  notice  that 
he  required  the  merchant  to  load  his  cargo  there,  a  place 
where  it  was  neither  customary  nor  reasonable  to  load  cargol 
The  decision  as  far  as  regards  this  point,  was  that,  as  Lord 
Campbell  says("),  "the  meaning  of  the  charterparty  must 
be  that  the  ship  is  to  get  within  the  ambit  oi  the  port, 
though  she  may  not  reach  the  actual  harbor.  Now  could  it 
be  said  that  the  vessel,  if  she  was  obstructed  in  entering  the 
Dardanelles,  had  completed  her  voyage  to  Galatz t" 

0)  6  Ex.,  304.  (*)  4  E.  <fc  B.,  878.  (>)  4  E.  <b  B.,  at  p.  886 
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*In  Metcalfv,  Britannia  Ironworks  Company  (*)  it  61 
was  actually  conteDded  that  the  shipowner,  who  had  con- 
tracted that  his  ship  would  go  to  Taganrog,  or  so  near 
thereto  as  she  could  safely  get,  and  there  deliver  the  cargo, 
was  entitled  to  require  the  merchant  to  take  delivery  at 
Kertch,  300  miles  from  Taganrog,  and  that  the  ship  had  com- 
pleted her  voyage  because  she  was  obstructed  in  entering  the 
sea  of  Azof,  but  the  court,  both  below  and  in  the  Court  of 
Error,  agreed  with  the  prior  decision  in  Schilizzi  v, Berry  ('). 
I  think  It  plain  that  neither  of  those  decisions  touches  the 
present  case.  Whether  the  language  which  Lord  Campbell 
uses  is  quite  the  most  accurate  to  express  his  idea  may  be 
doubted,  but  in  the  case  at  bar,  it  was  both  reasonable  and 
customary  to  unload  ships  in  that  part  of  the  river  to  which 
the  Euxine  bad  come  and  the  docks  adjoining. 

In  Parker  v.  Winslow  (*)  and  Bastifm  v.  Lloyd  (*),  where 
the  charterparty  was  to  proceed  to  a  wharf  in  a  tidal  harbor 
(which  could  not  be  reached  during  the  neap  tides),  or  aa 
near  as  she  might  safely  get,  it  was  held  that  the  ship  arriv- 
ing during  the  low  tides  the  master  was  bound  to  wait  for 
the  higher  tides,  on  the  ground  that  his  contract  was  to  go 
to  the  wharf  if,  in  the  ordinary  course  of  navigation,  it  could 
be  reached,  and  that  the  shipowner  took  on  himself  the  risk 
of  delay  from  the  ordinary  course  of  navigation.  The  dela^ 
in  the  case  at  bar  was  not  in  the  ordinary  course  of  navi- 
gation. 

HiUston  V.  Oibson  ('),  in  Scotland,  and  Capper  v.  WaU 
lace  (•),  were  cases  where  the  ship  could  get  to  her  primary 
destination  if  she  discharged  a  part  of  her  cargo  so  as  to 
lighten  her.  The  majority  of  the  Court  of  Session  thought 
that  as  the  quantity  of  cargo  which  the  ship  would  have  had 
to  discharge  to  enable  her  to  lie  always  afloat  at  Glasgow 
was  small,  it  was  reasonable  to  do  so,  and  she  was  bound  to 
do  so.  Nothing  in  that  case  was  decided  as  to  the  alterna- 
tive. The  Court  of  Queen's  Bench  in  the  latter  case  held 
that  whether  the  ship  might  insist  on  the  whole  cargo  being 
taken  at  the  spot  where  it  was  necessary  to  lighten  her  as 
being  the  nearest  to  which  she  could  safely  get,  or  was  bound 
to  *go  farther,  depended  on  whether  it  was  reasonable  [52 
under  all  the  circumstances  to  lighten  her  to  the  necessary 
extent, — which  they  thought  was  not  the  case. 

These  are  all  the  cases  which  were  cited  on  the  argument, 
and,  as  far  as  I  know,  all  the  cases  which  exist,  in  which 

0)  2  a  B.  D..  428 ;  21  Eng.  R.,  198.        («)  1  H.  &  C,  888. 

O  4  £.  &  B.,  873.  (»)  8  Seas.  Cos.,  8d  Series,  468. 

(»)  7  E.  A  B.,  942.  («)  5  Q.  B.  D.,  168  ;  29  Eng.  R.,  246. 
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anything  has  been  said  as  to  the  construction  of  this  clause. 
And  I  do  not  think  any  of  them  is  an  authority  for  putting 
a  different  meaning  on  the  words  from  that  which  they 
would  bear  in  their  natural  sense,  which,  I  think,  is  that 
which  I  have  already  expressed. 

But  the  question  whether  a  prevention  causing  delay  for 
any  time  however  long,  but  which  would  terminate,  would 
amount  to  a  prevention  within  the  meaning  of  the  clause  is, 
I  think,  a  much  more  difficult  question.  There  is  no  author- 
ity bearing  directly  on  the  construction  of  this  clause ;  ex- 
cept Capper  v.  Walldce  ('),  and  as  that  case  was  decided 
after  tl^  decision  of  the  Court  of  Appeal  in  the  present 
case,  which  was  binding  on  the  Court  of  Queen's  Bench,  and 
which  it  appears  was  cited  on  the  argument,  it  may  be  said 
that  it  adds  no  weight  to  it.  But  I  think  that  there  are  de« 
cisions  so  far  analogous,  that  they  establish  the  principle  on 
which  the  judges  of  Appeal  acted,  and  which  I  think  they 
applied  rightly. 

It  is  Quite  true  that  the  words  of  the  contract  are  ^^  as  she 
may  safely  get ;"  and  nothing  is  said  expressly  about  get- 
ting without  unreasonable  delay ;  but  in  Moss  v.  8mith{^\ 
Mr.  Justice  Maule,  speaking  of  what  constitutes  a  total  loss 
of  a  ship  as  against  an  underwriter,  after  stating  that  the 
shipowner  must  repair  the  ship  if  possible,  says,  "  It  may 
be  physically  possible  to  repair  the  snip,  but  at  an  enormous 
cost,  and  there  also  the  loss  would  be  total ;  for  in  matters 
of  business,  a  thing  is  said  to  be  impossible  where  it  is  not 

Eracticable,  and  a  thing  is  impracticable  when  it  can  only 
B  done  at  an  excessive  or  unreasonable  cost."  ^^If  a  ship 
sustains  such  extensive  damage  that  it  would  not  be  reason- 
ably practicable  to  repair  her,  seeing  that  the  expense  of 
repairs  would  be  such  that  no  man  of  common  sense  would 
incur  the  outlay,  the  ship  is  said  to  be  totally  lost."  Though 
the  particular  case  was  a  policy  of  insurance,  Mr.  Justice 
Maule  speaks  generally  of  mercantile  contracts.  And  on 
63]  this  principle  it  was  held  in  *Oeipel  v.  Smith  (•),  by 
the  whole  court,  and  in  Jackson  v.  Union  Marine  Insur- 
ance Company  (*),  by  a  majority  in  the  Common  Pleas,  and 
in  the  same  case  in  error  ( )  by  a  majority  of  the  Court  of 
Exchequer  Chamber,  that  a  delay  in  carrying  out  a  charter- 
party,  caused  by  something  for  which  neither  party  was  re- 
sponsible, if  so  great  and  long  as  to  make  it  unreasonable 

Q)   6  Q.  B.  D.,  168 ;  29  Eng.  R.,  246.  (<)  Law  Rep.,  8  C.  P.,  672;  6  Eng.  R., 

n  d  C.  B.,  94,  at  p.  108  ;  19  L.  J.  268. 

(C.P.),  226.  (»)  Law  Rep.,  10  C.  P.,  126;  11  Eng. 

(»)  Law  Rep.,  7  Q.  B.,  404;  2  Eng.  R.,  290. 
E.,  98. 
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to  require  the  parties  to  go  on  with  the  adventure,  entitled 
either  of  them,  at  least  while  the  contract  was  executory,  to 
consider  it  at  an  end. 

I  said  in  Oeipelv.  8mit7i{^\  *'Very  different  considera- 
tions arise  where  the  cargo  is  already  on  board,  or,  as  in 
HadLey  v.  Clarke  (*),  is  already  on  the  voyage,  but  while  the 
contract  still  remains  executory,  I  think  time  is  so  far  of 
the  essence  of  the  contract,  as  that  matter  which  arises  to 
cause  unavoidable  but  unreasonable  delay,  is  sufficient  ex- 
cuse for  refusing  to  perform  it."  I  still  think  that  there  is 
a  distinction  between  the  cases,  for  when  the  shipowner  has 
got  the  merchant's  cargo  on  board,  he  cannot  simply  put  an 
end  to  his  contract ;  he  must  do  something  with  the  cargo. 
But  in  this  case,  the  parties  have  provided  for  what  is  to  be 
done  with  it.  If  the  ship  cannot  get  into  dock,  she  is  to  go 
as  near  as  she  may  safely  get,  and  there  deliver.  It  certainly 
seems  to  me  that  any  cause  which  would  excuse  the  ship 
from  going  into  the  dock  if  the  contract  was  wholly  execu- 
tory, must  be  sufficient  to  excuse  her,  and  so  bring  the  al- 
ternative into  operation  when  the  cargo  is  on  board.  There 
was  a  dissenting  minority  in  t7i2cA:*(w  v.  Union  Marine  In- 
surance Company  i^\  and  some  previous  authorities  are 
perhaps  not  quite  consistent  with  the  decision.  It  is  no 
doubt  competent  to  your  Lordships  to  reconsider  that  case, 
and  decide  contrary  to  it.  I  think  it  was  rightly  decided, 
bat  I  can  only  refer  your  Lordships  to  the  judgment  deliv- 
ered by  Baron  Bramwell  in  that  case,  in  the  reasoning  of 
which  I  then  concurred  and  still  concur,  and  to  which  I  have 
nothing  to  add. 

The  only  remaining  question  is,  whether  the  evidence 
in  this  case  is  such  as  to  lead  your  Lordships  to  concur  in 
the  finding  of  *fact  by  all  the  judges  in  the  Court  of  [64 
Appeal  that  the  delay  would  have  been  in  this  case  so  great 
as  to  make  it  unreasonable  to  call  on  the  shipowner  to  wait. 
The  shipowner  would,  I  think,  be  bound  to  go  into  the  dock 
if  he  could  do  so  by  waiting  a  reasonable  time,  but  not  if  he 
could  do  so  by  waiting  an  unreasonable  time.  It  is  quite 
true  that  a  question  of  '' reasonable  or  unreasonable"  must 
always  be  a  question  of  more  or  less,  and  therefore  of  uncer- 
tainty, but  that  I  think  cannot  be  helped.  I  do  not  pretend 
to  lay  down  any  precise  rule  as  to  what  is  reasonable  or 
what  is  not.  I  think  the  main  elements  to  be  considered 
are,  what  would  be  the  effect  on  the  object  of  the  contract ; 

(»)  Law  Rep.,  7  Q.  B.,  414 ;  2  Eng.  R.,  (»)  Law  Rep.,  8  C.  P..  672,  6  Eng.  R.. 
108.  268;  Law  Rep.,  10  C.  P.,  125,  11  Eng. 

(«)  8  T.  R.,  259.  R.,  290. 
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and  the  damage  to  each  party  caused  by  the  delay  ;  and  if 
the  result  be  to  lead  those  who  have  to  decide  the  question 
to  think  (to  adopt  the  language  of  the  Master  of  the  Rolls) 
that  it  is  absurd  to  suppose  that  two  commercial  men  enter- 
ing into  a  contract  to  charter  a  steamer  to  go  to  a  dock,  or  as 
near  thereto  as  she  may  safely  get,  should  mean  that  she  was 
to  wait  outside  so  long,  they  ought  to  find  it  unreasonable. 

In  the  present  case,  it  was  agreed  in  the  written  contract 
that  the  cargo  was  to  be  received  as  fast  as  steamer  can  de- 
liver. And  though  I  do  not  agree  with  what  is  suggested  by 
Lord  Justice  Cotton  (*),  that  this  cast  the  duty  on  the  mer- 
chant of  discharging  the  vessel  as  quickly  as  if  she  had 
obtained  admission  to  the  Surrey  Commercial  Docks,  it 
certainly  showed  that  both  parties  knew  that  a  prompt 
dispatch  was  of  great  consequence  to  the  steamer,  and, 
£30  per  day  being  mentioned  as  demurrage,  it  was  known 
to  each  that  the  loss  by  a  day's  delay  would  be  at 
least  that  sum,  so  as  to  show  that  a  prompt  dispatch 
was  to  a  great  extent  the  object  of  tue  contract.  It 
does  not  appear  (at  least  not  as  far  as  I  can  find)  dis- 
tinctly how  long  it  would  have  taken  to  unload  the  steamer 
into  lighters  in  the  river,  nor  what  it  would  have  cost  the 
merchant,  but  it  does  appear  that  the  steamer  was  wil- 
ling to  go  into  the  Mill  wall  Dock,  and  there  she  could  have 
been  discharged  at  the  same  cost  as  in  the  Surrey  Dock  in 
about  the  same  time.  The  defendant  refused  to  assent  to 
this,  and  I  do  not  think  he  was  bound  to  assent.  He  re- 
fused because  he  thought,  not  that  the  cargo  would  be 
65]  worse,  but  that  the  value  *of  it  would  be  diminished 
so  as  make  him  a  loser  by  about  £120.  Assuming  this  to  be 
so,  he  required  the  steamer  to  wait  for  a  period  uncertain  in 
its  length,  but  certainly  exceeding  five  weeks;  and  five 
weeks  at  £30  a  day  would  represent  a  loss  to  the  shipowner 
of  more  than  £1,000.     I  cannot  think  that  reasonable. 

The  result  is  that  I  come  to  the  conclusion  that  the  judg- 
ment should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Watson  :  My  Lords,  this  is  a  case  of  importance, 
seeing  it  involves  the  construction  of  a  clause  which  has 
long  been  of  common  occurrence  in  contracts  of  aflfreight- 
meiit.  By  a  charterparty,  dated  the  2l8t  of  June,  1877,  it 
was  inter  alia  agreea  that  the  steamship  Euxine,  after  tak- 
ing on  board  a  cargo  of  timber  in  the  Baltic,  "being  so 
loaded  shall  therewith  proceeds  to  London  Surrey  Commer- 
cial Docks,  or  as  near  thereto  as  she  may  safely  get,  and 
lie  always  afloat,  and  deliver  the  same,"  &c.     No  lay-days 

O  12  Ch.  D.,  6»7. 
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proper  were  stipulated  in  the  charterparty,  although  it  was 
agreed  that  there  should  be  ten  days  on  demurrage,  **  over 
and  above  the  said  laying-days,"  the  apparent  inconsistency 
being  due  to  the  fact  that  the  charterparty  consists  of  a 
printed  form,  partly  filled  up  in  writing.  It  was  provided 
that  the  cargo  was  to  be  received  at  the  port  of  discharge 
^^asfast  as  steamer  can  deliver,"  Sundays  and  legal  holi- 
days excepted,  and  also  that  it  was  to  be  brought  to  and 
taken  from  alongside  the  ship  at  merchant's  risk  and  ex- 
pense. 

The  Euxine  reached  the  port  of  London  with  her  cargo  in 
safety;  and,  on  the  4th  of  August,  1877,  having  been  re- 
fused admittance  to  the  Surrey  Commercial  Bocks  was 
moored  at  the  Deptford  Buoys,  outside  the  dock  entrance. 

It  appears  from  evidence  led  before  the  Master  of  the 
Rolls  that  the  Surrey  Dock  is  used  exclusively  for  the  pur- 
poses of  the  timber  trade,  that  in  it  steam  vessels  are  un- 
loaded at  discharging  berths  alongside  the  quays,  and  that 
the  dock  authorities  do  not  permit  any  steamer  to  enter  un- 
til there  is  a  vacant  berth  to  receive  her.  Accordingly  they 
refused  to  admit  the  Euxine,  not  on  account  of  there  being 
no  room  for  her  to  lie  in  the  dock,  but  because  the  discharg- 
ing berths  for  steamers  were  then  full  and  were  engaged  for 
some  time  to  come. 

*The  5th  of  August  was  a  Sunday,  and  the  6th  a  [56 
legal  holiday;  but  on  the  7th  the  shipowners  intimated  to 
the  charterers  that  the  Euxine  was  ready  to  discharge  her 
cargo,  and  requested  that  lighters  should  be  sent  alongside 
for  that  purpose.  Upon  the  8th  of  August  the  charterers 
refused  to  take  delivery  as  required,  the  ground  of  their 
refusal  being  that  the  Euxine  was  bound  to  wait  at  owner's 
risk  until  there  was  room  for  her  to  discharge  in  the  Surrey 
Commercial  Docks.  At  this  time,  as  appears  from  the  evi- 
dence, the  dock  authorities  were  unable  to  specify  within  what 
period  they  could  give  the  Euxine  a  berth  for  discharge. 

After  the  refusal  of  the  charterers  to  accept  delivery,  the 
owners  landed  the  cargo  by  means  of  lighters,  and  placed 
it  in  the  custody  of  the  Surrey  Docks  Company,  and  there- 
after raised  the  present  action  against  the  charterers  for 
freight,  demurrage  and  other  charges  and  expenses  incurred 
by  them  in  discharging  and  landing  the  cargo.  The  char- 
,  terer,  besides  denying  liability,  preferred  a  counter-claim  of 
damages  for  breach  of  contract. 

The  Master  of  the  Rolls,  on  the  23d  of  May,  1878,  gave 
judgment,  dismissing  the  action,  with  costs,  on  the  charter- 
er's undertaking  to  pay.the  freight  and  landing  charges ; 
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but  on  the  8th  of  August,  1879,  the  Court  of  Appeal  re- 
versed that  judgment,  and  declared  ''  that  the  voyage  of  the 
Euxine  ended  and  the  lay-days  begun  to  run  from  the  time 
when  the  ship  took  up  her  position  at  the  Debtford  Buoys, 
and  was  ready  to  deliver  cargo."  And  it  was  ordered  that 
the  freight  and  what  damages  they  had  sustained  by  reason 
of  the  detention  of  the  ship  and  the  delay  and  increased  ex- 
pense of  delivery,  be  paid  to  the  owners.  The  present  ap- 
peal has  been  brought  by  the  charterers  against  the  judgment 
and  order  of  the  Court  of  Appeal. 

I  have  made  no  reference  to  the  commuicatious  which 
passed  between  the  law  agents  of  the  parties  subsequent  to 
the  8th  of  August,  because  these  appear  to  me  to  have  no 
bearing  upon  the  case  as  presented  to  the  House.  Various 
(questions  were  argued  in  the  courts  below,  but  the  only 
issue  raised  between  the  parties  in  this  appeal  is,  whether 
the  Euxine  on  the  7th  of  August,  1877,  had,  as  was  found 
by  the  Court  of  Appeal,  completed  her  voyage  in  terms  of 
the  charterparty. 

It  is  not  maintained  by  the  respondents,  the  owners  of  the 
57]  *Euxine,  that  the  vessel  had  proceeded  to  the  Surrey 
Commercial  Docks.  On  the  contrary,  their  contention  is, 
that  it  had  become  impossible — in  the  sense  of  the  charter- 
party — for  her  to  obtain  admission  to  the  dock,  and  conse- 
quently that  the  Euxine  must  be  held  to  have  completed  her 
voyage  whenever  she  reached  her  moorings  at  the  Debtford 
Buoys,  seeing  that  she  was  then  as  near  to  the  dock  as  she 
could  safely  get  and  lie  afloat.  The  appellants,  on  the  other 
hand,  contend  that  by  the  conditions  of  the  charterparty, 
the  Euxine  was  bound  to  proceed  to  her  primary  destina- 
tion, unless  prevented  by  some  permanent  pnysical  obstacle. 
They  farther  maintain  that  the  circumstances  which  occa- 
sioned the  exclusion  of  the  Euxine  did  not  constitute  an  ob- 
stacle either  of  a  physical  or  of  a  permanent  character,  and 
that  the  vessel  was  therefore  bound  to  wait,  at  owner's  risk, 
until  the  obstruction  was  removed,  and  then  to  enter  the 
dock  for  the  purpose  of  discharge. 

Both  parties  seemed  to  concede,  and  I  think  it  may  be 
taken  as  settled  law,  that  when,  by  the  terms  of  a  charter- 
party,  a  loaded  ship  is  destined  to  a  particular  dock,  or  as 
near  thereto  as  she  may  safely  get,  the  first  of  these  alterna- 
tives constitues  a  primary  obligation  ;  and,  in  order  to  com- 
Slete  her  voyage,  the  vessel  must  proceed  to  and  into  the 
ock  named,  unless  it  has  become  in  some  sense  ^impossi- 
ble" to  do  so.  It  is  only  in  the  case  of  her  entrance  into 
the.  dock  being  barred  by  such  ^impossibility"  that  the 
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owners  can  require  the  charterers  to  take  delivery  of  her 
cargo  to  a  place  outside  the  dock.  When  a  vessel  in  the 
course  of  her  voyage  is  stopped,  by  an  impediment  occur- 
ring at  a  distance  from  the  primary  place  of  discharge,  it 
has  been  decided  that  she  cannot  be  held  to  have  got  ^*as 
near  thereunto  as  she  could  safely  get,"  and  tlferefore  can- 
not claim  to  have  completed  the  voyage  in  terms  of  the  sec- 
ond alternative:  Schilizzi  v.  Derryi^^  also  Metcalfe  v. 
Britannia  Ironworks  Company  i^).  It  was  observed  by 
Lord  Chief  Justice  Campbell  in  Schilizzi  v.  Derry  (*),  that 
the  meaning  of  these  words  in  the  charterparty  ^'so  near 
the  port  of  landing  as  the  ship  may  safely  get,"  '^must  be 
that  she  should  get  within  the  ambit  of  the  port,  though  she 
may  not  be  able  to  enter  it."  In  the  present  case  it  does 
not  admit  of  dispute  that  the  Buxine  *when  lying  at  [68 
the  Debtford  Buoys  was  as  near  to  the  Surrey  Commercial 
Bocks  as  she  could  safely  get,  if  it  be  assumed  that  it  had 
become  within  the  meaning  of  the  charterparty  impossible 
for  her  to  get  into  the  dock. 

The  appellants  maintained  that  there  can  be  no  impossi- 
bility within  the  meaning  of  the  contract  unless  the  vessel 
is  stopped  by  an  impediment  which  is  both  physical  and 
permanent ;  but  I  greatly  doubt  whether,  in  any  fair  con- 
struction of  the  charterparty,  it  is  necessary  that  the  ob- 
struction should  be  of  a  purely  physical  character ;  and  I 
also  doubt  whether  there  be  any  foundation  in  fact  for  the 
apx)ellant6'  contention.  The  exclusion  of  the  Euxine  from 
the  Surrey  Docks  in  August,  1877,  was  owing  to  a  rule  made 
by  the  statutory  authorities  intrusted  with  the  administra- 
tion and  control  of  the  dock.  It  is  not  suggested  that  the 
rule  was  in  excess  of  their  powers,  or  that  it  was  not  capa- 
ble of  being  legally  enforced.  And  I  am  of  opinion  that  an 
order  emanating  from  the  proper  authority,  which,  if  disre- 
garded, would  lead  either  to  the  dock  gates  being  shut 
against  the  vessel  or  to  her  being  turned  summarily  out  of 
the  dock  if  she  did  get  into  it,  does  in  reality  constitute  a 
physical  obstacle. 

The  controversy  between  the  parties  appears  to  me,  ac- 
cordingly, to  be  narrowed  to  this  issue, — whether  the  obsta- 
cle which  the  Euxine  encountered  was  of  such  permanency 
as  to  render  it  impossible,  within  the  meaning  of  the  char- 
terparty, for  her  to  get  into  the  Surrey  Commercial  Docks. 

In  providing  alternative  destinations,  the  charterparty  does 
not  express  the  condition  upon  which  the  second  alternative 
becomes  substituted  for  the  first.     It  does  not  in  terms  ex- 

(1)  4  E.  <k  B.,  878.  (•)  2  Q.  B.  D.,  428 ;  21  Eng.  R.,  198. 
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^ress  any  distinction  between  ttie  alternatives,  and  that  the 
tirst  is  to  be  regarded  as  the  primary  destination  to  which 
the  chartered  vessel  must,  if  possible,  proceed,  is,  I  appre- 
hend, an  inference  based  upon  what  is  known  to  be  the  or- 
dinary course  of  shipping  business,  and,  on  the  presumption 
that  both  psTrties  would,  from  considerations  or  mutual  in- 
terest, have  agreed  to  that  effect  if  they  had  made  it  matter 
of  express  contract. 

The  question  now  before  the  House  must  also,  in  my  opin- 
ion, be  determined  by  some  such  reasonable  considerations. 
A  permanent  obstacle  can  in  no  reasonable  sense  be  held  to 
59J  mean  an  *obstacle  which  will  remain  forever.  There 
must  in  every  case  be  some  limit  of  time  within  which  an 
obstacle  ceasing  to  exist  cannot  be  regarded  as  permanent, 
and  beyond  which  a  continuing  obstacle  ceases  to  be  tem- 
porary. It  may  be  very  difficult  to  fix  that  limit,  which 
will  obviously  vary  with  the  circumstances  of  each  case  and 
the  terms  of  the  charterparty  ;  but  I  do  not  think  the  same 
difficulty  exists  in  regard  ro  the  principle  upon  which  it 
ought  to  be  determined.  I  have  always  understood  that, 
when  the  parties  to  a  mercantile  contract  such  as  that  of 
affreightment,  have  not  expressed  their  intentions  in  a  par- 
ticular event,  but  have  left  these  to  implication,  a  court  of 
law,  in  order  to  ascertain  the  implied  meaning  of  the  con- 
tract, must  assume  that  the  parties  intended  to  stipulate  for 
that  which  is  fair  and  reasonable,  having  regard  Xo  their 
mutual  interests  and  to  the  main  objects  of  the  contract.  In 
some  cases  that  assumption  is  the  only  test  by  which  the 
meaning  of  the  contract  can  be  ascertained.  There  may  be 
many  possibilities  within  the  contemplation  of  the  contract 
of  charterparty  which  were  not  actually  present  to  the  minds 
of  the  parties  at  the  time  of  making  it,  and,  when  one  or 
other  of  these  possibilities  becomes  a  fact,  the  meaning  of 
the  contract  must  be  taken  to  be,  not  what  the  parties  did 
intend  (for  they  had  neither  thought  nor  intention  regard- 
ing it),  but  that  which  the  parties,  as  fair  and  reasonable 
men,  would  presumably  have  agreed  upon  if,  having  such 
possibility  in  view,  they  had  made  express  provision  as  to 
Ihf  ir  several  rights  and  liabilities  in  the  event  of  its  occur- 
rence. 

My  Lords,  I  am  of  opinion  that  the  question  at  issue  in 
the  prest^iit  appeal  must  be  solved  in  that  way,  and  that  the 
Euxiiie  cannot  be  held  to  have  completed  hervovage  on  the 
7th  of  August,  unless  it  be  established  that  the  delay  which 
would  have  taken  place  before  she  was  admitted  to  the 
Surrey  Bocks  would  have  been  so  great  that  the  parties, 
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had  tbey  anticipated  and  provided  against  its  occurrence  on 
the  21st  of  June,  1877,  would  not,  as  reasonable  men  of  busi- 
ness, have  arranged  that  the  vessel  should  wait  outside  the 
dock  at  owner's  risk  until  a  .berth  was  ready  for  her  I 
adopt  the  view  of  Lord  Justice  Brett  (')  that  the  shipowner 
must  bring  his  ship  to  the  primary  destination  named  in  the 
*charterparty,  "unless  he  is  prevented  from  getting  [60 
his  ship  to  that  destination  b^  some  obstruction  or  disabil- 
ity of  such  a  character  that  it  cannot  be  overcome  by  the 
shipowner  by  any  reasonable  means,  except  within  such  a 
time  as,  having  regard  to  the  adventure  of  both  the  ship- 
owner and  the  charterer,  is,  as  a  matter  of  business,  wholly 
UDreasonable." 

None  of  the  authorities  cited  in  the  course  of  the  argu- 
ment, with  the  exception  of  two  which  I  shall  shortly  no- 
tice, appears  to  me  to  have  any  material  bearing  upon  the 
question  before  the  House. 

Most  of  these  authorities  related  to  the  question  whether, 
Iiad  she  been  permitted  to  enter  the  dock,  tne  Euxine  would 
have  completed  her  voyage,  and  would  have  been  at  the 
charterer's  risk  as  soon  as  she  was  moored  there,  or  not  un- 
til she  reached  a  discharging  berth  alongside  the  quay. 
There  being  no  proper  lay-days  stipulated  in  l^er  charter- 
party,  it  might  in  that  event  have  been  plausibly  contended 
that  the  Euxine  fell  within  the  principle  of  decision  in  Bur- 
mester  v.  Hodgson  (*),  and  not  within  the  rule  established 
in  HandaU  v.  Lynch  (*).  But  it  does  not  appear  to  me  to 
be  necessary  to  decide  the  point,  because  the  Euxine  never 
did  get  into  dock  ;  and  I  do  not  think  that  its  decision  one 
way  or  another  would  be  of  any  assistance  in  determining 
whether  it  was  impossible  for  her  to  get  there. 

The  cases  of  Parker  v.  Wirdow  (*)  and  BastifeU  v.  Lloyd  (*) 
come  somewhat  nearer  to  the  present,  although  their  bear- 
ing upon  it  is  not  very  direct.  It  was  there  held  that  the 
shipowner,  having  contracted  in  the  knowledge,  or  at  least 
with  the  means  of  knowing,  that  the  primary  place  of  dis- 
charge specified  in  the  charterparty  was  a  tidal  port,  was 
bound  to  take  the  risk  of  the  tides  being  unfavoraole  when 
his  vessel  arrived,  and  to  complete  the  voyage  by  proceed- 
ing to  that  place  at  spring- tides.  It  appears  to  me  to  be  a 
reasonable  inference  from  these  decisions  that  no  impedi- 
ment arising  in  the  ordinary  course  of  navigation  to  a  par- 
ticular port  or  dock,  or  arising  in  the  usual  and  ordinary 
course  of  management  of  a  particular  port  or  dock,  and  not 

Q)  12  Ch.  D.,  at  p.  598.  (»)  2  Camp.,  488.  (»)  2  Camp.,  862. 

O  ^k&  B.,  942.  _  O  1  H.  dk  C,  888. 
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lasting  beyond  ten  days  or  a  fortnight,  is  to  be  regarded  as 
61]  ^  permanent  obstruction,  *bnt  that  the  ship  naast  wait 
and  proceed  to  its  primary  destination  before  the  charterer 
can  be  required  to  take  delivery  of  the  cargo.  But  I  do  not 
think  that  much  aid  can  be  derived  from  these  decisions  in 
determining  what  shall  be  held  to  constitute  a  permanent 
obstacle  in  a  case  like  the  present. 

In  Oeipelv.  Smith  ('),  and  Jacksonv.  Union  Marine  Insur* 
ance  Company  ^\  certain  points  were  decided  in  regard  to 
the  effect  of  unreasonable  delay  arising  from  causes  not  im- 
putable to  any  of  the  parties,  and  so  far,  these  cases  appear 
to  me  to  have  a  very  close  analogy  to  the  present.  In  each 
of  these  cases  there  had  been  an  impediment  in  the  way  of 
the  chartered  vessel,  in  consequence  of  which  she  did  not 
^o  to  her  port  of  loading.  That  impediment,  which  arose 
m  the  first  case  from  a  blockade,  and  in  the  second  from 
shipwreck,  was  temporary  in  this  sense,  that  it  would  have 
been  quite  possible  for  the  one  vessel  to  have  proceeded  to 
the  place  of  loading  after  the  blockade  was  raised,  and  for 
the  other  after  her  repairs  were  completed.  In  Oeipel  v. 
Smith  (')  the  charterer  raised  an  action  of  damages  for  breach 
of  contract  against  the  shipowner ;  but  the  Court  of  Queen's 
Bench,  being  satisfied  of  the  fact  that  the  ship  qpuld  not 
have  reached  her  destination  within  a  reasonable  time  with- 
out running  the  blockade,  held  in  law  that  the  contract  of 
the  charterparty  was  thereby  discharged.  In  Jackson  v. 
Union  Marine  Insurance  Company  (*)  the  shipowner  pre- 
ferred a  claim  for  lost  freight  against  the  underwriters,  who 
resisted  it  on  the  ground  tnat  the  charterparty  remained  in 
force  notwithstanding  the  mishap  which  had  befallen  the 
ship,  and  that  the  plaintiff  was  entiled  to  demand  either 
specific  implement  or  damages  from  the  charterer.  At  the 
trial  of  the  cause,  the  }ury,  in  answer  to  questions  put  to 
them  by  the  presiding  judge,  found  that  the  time  necessary 
for  repairing  the  ship,  so  as  to  make  her  a  cargo-carrying 
ship,  was  so  long  as  to  make  it  unreasonable  for  the  char- 
terers to  supply  the  agreed  on  cargo  at  the  end  of  such 
time ;  and  also  that  the  time  was  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial  speculation  entered 
upon  by  the  charterers.  A  verdict  was  entered  for  the  de- 
fendants, leave  being  reserved  to  plaintiff ;  and  the  case  was 
62J  thereafter  argued  on  a  rule  before  the  Court  of  *Com- 
mon  Pleas,  under  an  agreement  that  the  defendants  should 
be  at  liberty  to  argue  that  the  findings  of  the  jury  were 

(0  Law  Rep..  7  Q.  B.,  404 ;  2  Enjr.  R .  98. 
(•)  Law  Rep..  8  C.  P..  572, 6  Eng.  R,,  268  ;  Law  Rep.,  10  G.  P.,  125,  1 1  Eng.  R.,  290. 
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against  the  weight  of  evidence.  The  majority  of  the  Com- 
mon Pleas  took  sabstantially  the  same  view  of  the  facts  as 
the  jnry  had  done,  and  held  that  the  delay  occasioned  by 
the  getting  off  and  repair  of  the  ship  was  so  unreasonable 
as  to  terminate  the  adventure,  and  that  the  plaintiff  was  ac- 
cordingly entitled  to  recover  under  his  policy  on  freight. 
And,  upon  appeal,  the  Court  of  Exchequer  Chamber,  with 
a  single  dissentient  voice,  affirmed  the  judgment.  It  was 
precisely  the  same  question  which  arose  for  decision  in  these 
two  cases;  and,  if  1  understand  them  aright,  it  was  in  both 
decided  that  this  delay  in  loading  a  cargo  would  have  been 
so  unreasonable,  so  inconsistent  with  the  presumable  views 
and  intentions  of  both  the  contracting  parties,  that  the  char- 
terparty  could  no  longer  be  held  binding  on  either  of  them. 
No  doubt  in  these  cases  the  contract  had  not  passed  the 
executory  stage;  but  seeing  that  unreasonable  delay  in 
reaching  the  place  of  loading,  when  occasioned  by  no  fault 
of  either  of  the  parties,  is  effectual  to  discharge  such  a  con- 
tract altogether;  I  conceive  that,  d fortiori^  a  similar  delay 
in  reaching  the  primary  place  of  discharge  ought  to  have 
the  effect  of  enabling  the  vessel  to  complete  her  voyage  by 
proceeding  to  the  alternative  destination. 

That  leaves  only  the  question  of  fact,  whether  the  state 
of  the  Surrey  Commercial  Docks,  in  August,  1877,  was  such 
as  would  have  unreasonably  delayed  the  discharge  of  the 
Euxine  within  that  dock.  Had  I  been  called  upon  to  de- 
cide that  question  in  the  first  instance,  I  should  have  had 
great  difficulty  in  coming  to  any  conclusion  satisfactory  to 
my  own  mind.  I  agree  that  the  question  is  sufficiently 
raised  by  the  pleadings,  and  that  it  was  in  view  of  the  par- 
ties, and  was  actually  discussed  in  the  course  of  the  argu- 
ment, which  is  interwoven  with  the  evidence  in  this  case, 
although  it  is  not  noticed  in  the  judgment  of  the  Master  of 
the  Rolls.  But  I  cannot  resist  the  impression  that,  in  their 
anxiety  to  prove  or  disprove  the  alleged  custom  of  the  port, 
which  has  now  been  eliminated  from  the  case,  the  parties 
have  omitted  to  direct  their  evidence  to  many  points  upon 
which  it  would  have  been,  in  my  opinion,  desirable  that  a 
judge,  unacquainted  with  the  port  of  London,  should  re- 
ceive information.  In  the  absence  *of  such  informa-  [63 
tion,  I  have  done  my  best  to  sift  the  evidence,  and  the  result 
is  that  I  am  not  disposed  to  differ  from  the  Court  of  Appeal. 
I  think  it  may  be  taken  as  proved,  that  the  block  occasioned 
by  the  great  demand  for  steamship  berthage  in  August  and 
September,  1877,  although  that  was  rapidly  becoming  the 
normal   condition  of  the   Surrey  Docks  in  the  preceding 
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months  of  June  and  July,  was  dne  not  to  ordinary  bat  to 
exceptional  caases.  And  seeing  that,  on  the  4th  of  August, 
the  authorities  could  not  undertake,  within  a  month,  or  any 
other  given  time,  to  admit  the  Euxlne  into  the  dock,  and 
that  even  on  the  23d  of  August  they  were  not  in  a  position 
to  give  a  more  definite  or  satisfactory  undertaking,  it  ap- 
pears to  me  to  be  safe  to  conclude  that  the  length  of  time  for 
which  the  Euxine  must  have  waited  in  the  port  of  London, 
in  order  to  discharge  in  the  Surrey  Docks,  would  have  been 
in  excess  of  any  delay  which  either  the  shipowner  or  the 
charterer,  at  the  time  of  entering  into  the  charterparty, 
could  reasonably  have  contemplated. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed. 

The  Lord  Chancellor  (Lord  Selborne):  My  Lords, 
having  had  an  opportunity  of  seeing  in  print  the  opinions 
which  have  just  been  delivered  by  my  two  noble  and  learned 
friends  who  have  addressed  the  House,  and  entirely  agree- 
ing with  them,  I  think  it  unnecessary  to  add  anything  more. 

Order  appealed  from  affi/rmed  ;  and  appeal 
dismissed  with  costs. 
Lords'  Journals,  13th  January,  1881. 

Solicitors  for  appellant :  PlewSy  Irvine  &  Hodges. 
Solicitors  for  respondent :  Druoe^  Sons  &  Jackson. 

See  88  Eng.  R.,  841  note. 
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Partnership — AsngnoiUon  by  one  Partner  of  his  whoU  Interest  to  another, 

A  prosperous  company  came  to  consist  of  three  partners,  A.,  B.,  and  C,  having 
equal  shares.  The  contract  of  copartnership  contained,  iniw  alia,  a  clause  that  it 
should  not  be  in  the  power  of  any  of  the  partners  to  assign  all  or  any  part  of  their 
shares  or  interest  in  the  capital  stock,  or  pro6ts  of  the  concern  to  any  person  or 
persons,  or  give  them  a  right  to  inspect  the  company's  books,  or  to  interfere  in  any 
way  with  the  business ;  and  should  any  such  assignation  be  granted  the  same  was  de- 
clared of  no  effect  so  far  as  regards  the  company.  There  was  also  a  clause  that  on 
the  retirement  of  a  partner  the  remaining  partners  should  have  power  to  buy  his  in- 
terest at  the  amount  standing  to  his  credit  at  the  last  balance.  A.  entered  into  an 
agreement  by  which  he  sold  to  B.  his  whole  interest  A.'s  name  remained  on  the 
books,  and  he  signed  all  deeds  relating  to  the  business  till  his  death  seven  years 
after.     C.  was  not  till  then  informed  of  the  agreement     He  then  clidmed  to  partici- 

(I)  Affirming  Court  of  Session  Cases,  4th  Series,  voL  6,  p.  986. 
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pate  on  the  grounds  of  (1)  an  alleged  mandate  to  B.  to  purchase  for  the  company 
A. '8  interest ;  (2)  that  the  agreement  could  only  be  legally  made  under  the  contract  of 
copartnership  with  his  consent ;  and  (8)  that  B.  had  secretly  acquired  a  benefit  for 
himself  within  the  scope  of  the  partnership  business : 

Hdd^  affirming  the  aecision  of  the  court  below,  that  in  point  of  fact  no  agreement 
had  been  made  between  B.  and  C.  to  the  effect  that  B.  was  to  buy  A.'b  interest  for 
the  partnership.  And  in  respect  to  the  articles  of  copartnership,  they  did  not  pre- 
vent the  agreement  being  made,  and  otherwise  it  was  perfectly  legal.  Therefore  0. 
was  not  entitled  to  any  benefit  under  it. 

Appeal  against  a  decision  of  the  Second  Division  of  the 
Court  of  Session. 

In  1845  the  Glasgow  Iron  Company  was  constituted  by 
contract  of  copartnership  to  endure  for  seven  years,  with  a 
break  at  the  end  of  five  in  favor  of  any  of  the  partners. 
The  second  article,  inter  alia^  provided  that  "it  shall  not 
be  in  the  power  of  any  of  the  partners  to  assign  all  or  any 
part  of  his  share  or  interest  in  the  capital,  stock,  or  profits  of 
the  concern  to  any  person  or  persons,  or  to  give  them  a  right 
to  inspect  the  company's  books,  or  to  interfere  in  any  way 
with  the  business  of  the  company;  and  *should  any  [60 
such  assignation  or  other  conveyance  be  granted  or  right 
given  contrary  to  this  stipulation,  the  same  is  hereby  de- 
clared to  be  null  and  void,  and  of  no  force,  strength,  or 
effect,  so  far  as  regards  the  company  or  other  individual 
partners,  who  shall  not  be  obliged  to  pay  any  attention 
thereto.'' 

The  seventh  article  was  as  follows : — ^' And  in  like  manner 
in  the  event  of  any  of  the  partners  retiring  from  the  concern 
as  hereinbefore  provided  or  becoming  insolvent,  the  remain- 
ing or  solvent  partners  or  partner  shall  have  power  to 
assume  such  otner  person  or  persons  into  the  room  and 
place  of  such  retiring  or  insolvent  partner  or  partners,  and 
the  remaining  or  solvent  partner  and  partners  shall  never- 
theless have  the  same  option  of  retaining  the  company's 
stock,  debts,  property,  assets,  and  effects,  upon  granting 
bills  to  the  retiring  partner  or  partners,  or  to  wind  up  the 
concern  in  manner,  and  subject  to  the  same  conditions, 
terms,  and  declarations  as  is  provided  in  the  case  of  a  de- 
ceasing partner." 

The  original  partners  were  the  late  James  Beid,  James 
Seid  Stewart,  his  nephew  and  respondent,  Robert  Cassels, 
the  appellant,  and  Noah  Meese. 

In  1847  James  Henderson  Robertson  was  assumed  as  a 
partner  by  minute  of  agreement. 

In  1860  Noah  Meese  retired,  and  his  interest  was  taken 
over  by  the  company  and  divided  between  the  remaining 
partners. 


284 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[Vol.  VL 

1881 

Cassels  v.  Stewart. 

H.L.(Sc.) 

In  1862  the  appellant  acquired  one  of  Mr.  Reid's  shares 
by  an  arrangement  ratified  by  tlie  company  by  minate 
dated  1868. 

In  1860  Mr.  Robertson  retired  as  at  the  Slst  of  May,  1859, 
and  his  interest  was  taken  over  by  the  three  surviving  part- 
ners, in  terms  of  article  7  of  the  contract  of  partnership. 
The  interest  of  the  different  partners  in  the  concern  had  been 
altered  from  time  to  time.  On  the  occasion  of  Mr.  Robert- 
son^s  retirement  a  minute  of  agreement  was  prepared,  dated 
the  Slst  of  May,  1860,  but  not  signed  till  March,  1864,  that 
the  three  remaining  partners,  Reid,  Stewart,  and  Cassels^ 
should  each  have  an  an  eonal  share  in  the  company's  busi- 
ness from  the  date  of  Mr.  Robertson's  retirement. 

The  circumstances  out  of  which  this  action  arose  are  as 
follows:— On  the  19th  of  May,  1863,  a  private  agreement 
was  executed  between  Reid  and  Stewart,  whereby,  on  the 
66]  terms  and  conditions  ^therein  specified,  Reid  agreed 
to  sell  and  sold  to  the  resppndent  his  whole  right  and  inter- 
est in  the  company  as  the  said  right  and  interest  stood  on 
the  Slst  of  May,  1869.  By  the  1st  article  the  price  was  fixed 
at  £62,400,  being  the  amount  standing  at  Reid' s  credit  in 
the  books  of  the  concern  as  at  the  date  the  Slst  of  May, 
1869,  to  be  paid  with  interest  within  twenty  years  from  the 
date  of  the  agreement.  By  the  2d  article  the  respondent  was 
to  be  entitled  to  the  whole  profits  that  had  accrued  upon 
Reid's  right  and  interest  in  the  concern  from  the  Slst  of 
May,  1869,  and  that  might  accrue  thereafter  on  the  same. 
By  the  Sd  and  4th  articles  it  was  provided  that  the  interest 
of  the  price  from  Mav,  1869,  to  March,  186S,  amounting  to 
£1S,993  2^.  9(2.,  should  be  paid  to  Reid  at  that  term,  and 
that  the  interest  after  that  term,  at  the  rate  of  4  per  cent., 
should  be  paid  to  him  half-yearly.  The  7th  article  was  in 
the  following  terms: — "The  right  and  interest  or  stock 
hereby  sold  may  remain  in  the  first  party's  (Reid's)  name, 
or  it  may  be  transferred  over  to  the  second  party  at  any 
time  he  may  require  it." 

Mr.  Reid's  name  remained  on  the  books  of  the  company 
down  to  his  death  in  1870,  and  he  continued  as  before  to  be 
a  party  to  deeds  and  various  other  transactions  relating  to 
the  partnership.  The  firm  was  very  prosperous,  and  had 
assumed,  previous  to  1870,  very  large  proportions. 

The  agreement  was  not  intimated  to  the  appellant,  but 
after  Reid's  death  it  came  to  his  knowledge ;  and  he  ulti- 
mately raised  this  action,  concluding  for  declarator  that  the 
agreement  dated  the  19th  of  May,  1863,  entered  into  by  the 
respondent  with  the  deceased  James  Reid,  for  the  purchase 
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of  tbe  said  James  Reid's  whole  right  and  interest,  as  at  the 
31st  of  May,  1859,  in  the  company's  concern  carried  on  in 
Glasgow  under  the  name  of  the  Glasgow  Iron  Company, 
was  made  and  entered  into  by  the  respondent  for  and  on  be- 
half of  the  said  Glasgow  Iron  Company,  and  the  appellant 
and  respondent  as  the  whole  remaining  partners  thereof,  or 
must  be  held  to  have  been  so  made  and  entered  into  ;  and 
further  that  the  partnership  accounts  of  the  company  from 
the  31st  of  May,  1859,  to  the  31st  of  May,  1870,  sliould  be 
made  up  and  settled  on  the  footing  that  the  said  purchase 
was  made  for  behoof  of  the  said  company,  and  the  appel- 
lant  and  respondent  ^equally  as  the  whole  remanent  [67 
partners  thereof.  The  material  averments  of  the  appellant 
were  as  follows : 

(Cond.  11.)  The  negotiations  with  Mr.  Robertson,  which 
ended  in  his  retiral,  were  conducted  by  the  pursuer  (appel- 
lant). Although  ratifying  what  had  been  agreed  to  by  the 
pursuer,  Mr.  Reid  objected  to  the  terms  granted  to  Mr. 
Kobertson  as  being  too  favorable  to  him.  The  defender  (re- 
spondent) subsequently  reported  to  the  pursuer  that  Mr. 
Reid  was  willing  to  make  over  his  interest  in  the  business 
to  the  company  on  similar  terms,  and  he  was  thereupon 
authorized  by  the  pursuer  to  negotiate  for  a  purchase  of  Mr. 
Reid's  interest  in  the  business  for  the  company  on  these 
terms.  Nothing  further  was  heard  by  the  pursuer  about 
the  matter  till  after  Mr.  Reid's  death  in  1870,  when  the  pur- 
suer discovered  that  the  defender  had  purchased  Mr.  Reid's 
interest  in  his  own  name  on  lower  terms  than  those  which 
the  pursuer  empowered  him  to  give  on  behalf  of  the  com- 
pany. 

(Cond.  12.)  By  the  said  agreement  Mr.  Reid  transferred 
his  share  in  the  said  company  to  the  defender.  It  made  the 
partners  two,  in  place  of  three.  It  in  reality  gave  the  de- 
fender the  practical  control  of  the  business  by  means  of  his 
command  of  Mr.  Reid's  vote.  It  deprived  the  pursuer  of 
Mr.  Reid's  advice  as  a  party  interested  in  the  same  way  as 
before  in  the  business.  It  prevented  him  exercising  the 
right  of  purchase  of  Mr.  Reid's  share,  which  he  had  in  the 
event  of  Mr.  Reid's  death  under  the  then  existing  terms  of 
the  copartnery. 

(Cond.  13.)* The  defender  did  not  ask  the  pursuer's  con- 
sent to  said  purchase,  nor  after  it  was  made  did  he  commu- 
nicate the  same  to  the  pursuer  as  he  was  bound  to  do.  On 
the  contrary,  for  the  defender's  own  purposes  and  to  the 
pursuer's  prejudice,  and  with  the  object  of  deceiving  the 
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pursuer,  he  contioued  with  the  late  Mr.  Reid  fraudulently 
to  conceal  the  transaction  from  the  pursuer,  and  to  lead  him 
to  believe  that  Mr.  Reid  continued  to  be  a  partner  and  to  be 
in  the  same  position  as  before  in  all  respects. 

(Cond.  14.)  In  particular,  in  pursuance  of  said  fraudulent 
schemes,  and  without  any  communication  being  made  to 
the  pursuer  as  to  the  said  purchase,  and  subsequent  to  the 
agreement  in  1863,  the  following  devices  for  concealing  the 
true  state  of  matters  were  resorted  to  by  the  defender :  The 
defender  and  Mr.  Reid  still  signed  along  with  the  pursuer 
deeds  necessary  for  carrying  out  purchases,  leases,  and  va- 
rious other  transactions  entered  into  in  name  of  the  said 
firm  from  time  to  time.  These  conveyances,  leases,  and 
other  deeds  were,  with  the  knowledge  and  approval  of  the 
defender  and  Mr.  Reid,  taken  in  favor  of  Mr.  Reid,  the  pur- 
suer, and  defender,  as  partners  of  the  said  firm,  in  similar 
terms  to  those  in  which  they  were  taken  prior  to  1863.  The 
pursuer  had  always  great  diificulty  in  getting  the  balance- 
sheets  of  the  company  signed,  and  they  often  lay  over  for  a 
long  time  subsequent  to  their  date.  On  the  19th  of  May, 
1863,  the  balance-sheet  of  the  31st  of  May,  1859,  had  not 
been  signed.  In  March,  1864,  it  was  signed  by  Mr.  Reid, 
the  defender,  and  pursuer.  At  the  same  time  the  balance- 
sheets  as  at  the  31st  of  May,  1860,  1861,  1862,  and  1863, 
were  signed,  and  also  the  minute  dated  the  31st  of  May, 
1860,  which  in  part  relates  to  Mr.  Robertson^ s  retiral.  The 
balance-sheet  at  the  31st  of  May,  1864,  was  signed  by  Mr. 
Reid,  the  defender,  and  the  pursuer  in  December,  1866.  The 
dockets  to  these  balance-sheets  were  all  in  the  following  or 
similar  terms,  viz. :  We,  the  undersigned  remaining  part- 
iit^rs  of  the  Glasgow  Ironworks  Company,  hereby  agree  that 
the  above  balance  represents  a  correct  statement  of  the  com- 
(iS]  pany's  affairs  and  our  *respective  interests  at  the 
ubove  date,  signed  James  Reid,  James  R.  Stewart,  Robt. 
Ua ssels. ' '  No  subsequent  balances  have  been  signed.  They 
have  from  time  to  time  been  made  up  by  the  pursuer. 
'I'hose  till  1870  were  made  up  on  the  footing  that  Mr.  Reid 
continued  a  partner  as  before,  and  they  were  sent  to  the  de- 
ft-rider  and  to  Mr.  Reid  up  till  the  time  of  his  death.  By 
tfit^se  and  other  fraudulent  misrepresentations  and  conceal- 
riients  the  pursuer  was  induced  to  believe,  and  did  believe, 
fliatt  Mr.  Reid  remained  a  partner  of  the  said  firm  up  to  the 
iLire  of  his  death  on  the  same  terms  as  before,  and  that  there 
had  been  no  change  in  the  position  of  the  other  partners 
and  himself. 


(L)1 
(1.)  In 
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The  pleas  in  law  for  the  appellant  were : 

The  pursuer  is  entitled  to  decree  as  concluded  for — 
I  respect  the  defender  agreed  with  the  pursuer  to  en- 
deavor to  purchase  Mr.  Reid's  interest  on  behalf  of  the 
Glasgow  Iron  Company,  and  thereafter  succeeded  in  pur- 
chasing the  same.  (2.)  In  respect  the  defender,  as  a  part- 
ner of  the  said  company,  was  not  entitled  to  purchase, 
Without  the  pursuer's  consent,  Mr.  Reid's  interest  for  him- 
self, or  otherwise  than  on  behalf  of  the  said  company. 

The  respondent  alleged  that  the  agreement  was  part  of  his 
uncle's  testamentary  arrangements,  and  there  was  no  doubt 
an  immediate  benefit  was  by  the  agreement  conferred  on  the 
respondent,  because  at  its  aate  there  was  a  sum  of  accrued 
profits  of  at  least  £25,000  at  the  credit  of  Reid  over  and 
above  the  price  of  £62,000. 

He  stated  in  his  answers,  inter  alia^  as  follows : 

(Ans.  12.)  Explain  that  the  agreement  did  not  and  was 
not  intended  to  affect  Mr.  Reid's  position  as  a  partner  of  the 
company,  or  the  rights  and  obligations  existing,  as  between 
him  on  the  one  hand  and  the  pursuer  on  the  other.  In 
point  of  fact,  Mr.  Reid  continued  a  partner  till  his  death  and 
took  as  much  interest  in  the  concern  after  the  date  of  the 
agreement  as  before. 

(Ans.  13.)  Admitted  that  the  defender  did  not  ask  the  pur- 
suer's consent  to  the  said  agreement,  nor  did  he  communi- 
cate the  same  to  the  pursuer.  Explained  that  the  defender 
was  Mr.  Reid's  only  nephew,  and  that  the  agreement  was 

Srepared  without  his  solicitation  and  knowledge  by  the  late 
[r.  Towers-Clark,  Mr.  Reid's  agent,  in  connection  with  Mr. 
Reid's  testamentary  arrangements,  and  was  submitted  in 
draft  to  the  defender,  who  accepted  and  executed  it  in  con- 
formity with  his  uncle's  wishes. 

His  pleas  in  law  were : 

(2.)  The  averments  of  the  pursuer  being,  so  far  as  mate- 
rial, unfounded  in  fact,  the  defender  is  entiled  to  absolvitor. 

(3.)  The  agreement  in  question  having  been  lawfully  en- 
tered into  by  the  defender  for  his  own  behoof,  the  pursuer 
has  no  interest  in  or  right  to  claim  the  benefit  of  the  same. 

The  Lord  Ordinary  (*),  27th  of  November,  1878,  pro- 
nounced *an  interlocutor  by  which  he  sustained  the  de-  [69 
fences ;  and  assoilzied  the  defender  from  the  whole  conclu- 
sions of  the  action.  « 

{')  Lord  CurriehilL 
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The  appellant  reclaimed  ;  but  the  Second  Division,  22d  of 
May,  1879,  adhered  to  the  Lord  Ordinary's  interlocutor,  and 
refused  the  reclaiming  note  (*). 

On  appeal, 

SirF.  Herschell,  S.G.,  /.  B,  Balfour,  S.G.  [Scotland]  (with 
them  Mr.  Higby),  contended  for  the  appellant  that  he  had 
authorized  the  respondent  in  1869,  and  that  the  respondent 
had  accepted  of  the  authority  to  negotiate  for  the  purchase 
of  Reid's  share  for  the  joint  behoof  of  the  remaining  part- 
ners, and  therefore  he  must  be  held  to  have  purchased  it  for 
the  purposes  of  that  mandate;  and,  at  all  events,  the  fact 
of  the  agreement  referiing  back  to  that  year  v^as  suspicious. 
But  if  held  that  there  was  no  mandate,  then,  secondly,  the 
agreement  was  entered  into  under  such  circumstances  as  to 
entitle  the  appellant  to  participate  in  it.  For  it  could  not 
be  legally  entered  into  without  the  appellant's  consent. 
The  contract  of  copartnership  contained  an  absolute  pro- 
hibition against  partners  assigning  their  interest;  and  the 
acquisition  of  shares  of  outgoing  partners,  as  shown  by 
documents  and  previous  acting  of  the  company,  was  one  of 
the  objects  of  the  company.  Apart  from  the  express  terms 
of  the  contract,  the  secret  agreement  by  which  the  respon- 
dent acquired  for  himself  alone  a  benefit  falling  within  the 
scope  of  the  partnership  business,  was  a  breach  of  the 
good  faith  of  the  partnership,  and  when  such  a  benefit  was 
acquired  each  partner  had  a  right  to  demand  that  it  should 
be  communicated  to  the  whole  of  them  equally.  This  was 
not  a  case  of  sub-partnership,  for  Reid  ceased  to  have  the 
slightest  personal  right  or  interest,  and  became  at  best  a 
mere  trustee  bound  to  follow  the  respondent's  instructions. 
And  the  illegality  of  such  an  arrangement  was  demonstrated 
by  the  fact  that,  the  appellant  believing  Reid  still  in  the 
business,  was  induced  to  carry  it  on  in  that  belief,  and,  con- 
sequently, for  the  benefit  of  two-thirds  to  the  respondent. 
Past  profits  might  be  assigned  ;  but  here  every  right,  bene- 
fit, and  interest  of  every  h^ind  was  given  up,  and  the  corn- 
puny  was  deprived  of  that  which  the  contract  of  copartnery 
70]  *made  essential — Reid's  personal  interest,  utmost 
skillf  and  attention. 

On  general  principles  it  was  inequitable,  having  regard  to 
the  fiduciary  relations  due  to  each  other,  that  such  an  agree- 
ment should  be  made  behind  the  back  of  another  partner. 
If  the  appellant  had  been  informed  in  1863 of  the  agreement 
he  \vould  have  claimed  half  the  benefit,  or  else — the  term  of 

{')  Court  of  Sess.  Gas.,  4tli  Series,  vol  vi,  p.  986. 
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the  copartnership  having  expired — wonid  have  dissolved 
the  partnership,  and  started  another  business.  He  could 
not  be  prejudiced  by  the  relationship  between  Reid  and  the 
respondent,  and  the  deed  in  its  terms  did  not  seem  to  confer 
a  special  favor,  and  was  not  a  testamentarv  arrangement, 
but  an  inter  vivos  de  preserUi  contract  of  sale. 

The  appropriate  remedy  now  was  that  the  agreement 
should  be  held  to  be  good  only  in  the  way  that  it  could 
legally  be  made,  and  that  was  by  giving  the  appellant  a 
benefit  in  it. 

[They  cited  Feafherstonhaugh  v.  Fenwick  (') ;  Blv/ik  v. 
Capstick{^)\  Carter  Y.  Hbrne{*).'] 

Mr.  M  E.  Kay,  Q.C.,  and  Mr.  Mackintosh  (of  the  Scotch 
bar),  appeared  for  the  respondent,  but  were  not  called  upon. 

The  Law  Peers  delivered  judgment  as  follows : 
Lord  Selborns,  L.C. :  This  case  has  been  arjfued  with 
much  ability,  and  your  Lordships  have  been  put  in  posses- 
sion of  the  views  which  are  relied  upon  in  support  of  the 
appeal.  Those  views  were  not  adopted  by  any  of  the  four 
learned  judges  who  decided  the  case  in  the  court  below  ;  and 
under  these  circumstances,  as  I  believe  there  is  no  difference 
of  opinion  among  your  Lordships  with  regard  to  the  cor- 
rectness of  the  decision  appealed  from,  it  does  not  appear 
to  be  necessary  to  call  upon  the  learned  counsel  for  the 
respondent  to  address  your  Lordships'  House. 

iNow,  the  first  point,  which  was  very  confidently  urged, 
was  that  in  point  of  fact  there  was  a  mandate  constituting 
the  respondent,  *Mr.  Stewart,  the  agent  of  his  copart-  [71 
ner,  the  appellant,  in  this  transaction,  so  as,  upon  the  prin- 
ciples of  mandate  or  agency,  to  entitle  the  appellant  to  the 
benefit  of  the  contract  made  between  Mr.  Stewart  and  his 
uncle  Mr.  Reid.  It  would  be  very  difficult  to  imagine  an 
allegation  of  that  kind  resting  upon  more  slender  grounds, 
because  the  way  in  which  it  is  put  by  the  appellant  himself 
is  this:  that  in  the  year  1860,  three  years  before  the  agree- 
ment between  Mr.  Keid  and  Mr.  Stewart,  upon  the  occasion 
of  Mr.  Robertson  parting  with  his  interest  on  certain  terms 
which  were  thought  to  l^  beneficial  to  him,  something  was 
said  about  Mr.  R^id  being  probably  willing  to  part  with  his 
interest  on  similar  terms,  and  Mr.  Cassels,  the  appellant, 
iBaid  that  he  would  be  perfectly  agreeable  to  such  an  arrange- 
ment. Upon  the  question  of  fact,  whether  any  conversation 
■which  could  reasonably  be  so  interpreted  ever  took  place  or 
Bot,  there  is  a  difference  of  recollection  between  the  appel- 

(>)  17  Ve8.,  298.  («)  12  Ch.  D.,  868.  («)  1  Eq.  C.  Ab.,  7. 
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lant  and  the  respondent.  Your  Lordships  have  one  witness 
against  the  other,  and  nothing  that  I  can  see  to  strike  the 
balance  between  them.  Therefore  there  would  have  been 
ffreat  difficulty,  to  say  the  least,  in  acting  upon  that  evi- 
dence, more  especially  when  the  language  to  which  alone 
Mr.  Cassels  speaks  is  itself  the  most  vague  and  uncertain 
which  could  well  be  conceived  on  such  a  subject.  That  Mr. 
Stewart  did  not  consider  that  he  had  accepted  any  mandate 
for  that  purpose  is  clear. 

But  it  seems  to  me  that  we  may  lay  the  whole  of  that 
branch  of  the  argument  aside  upon  this  ground :  that  what- 
ever controversy  might  have  arisen  in  consquence  of  that 
conversation  between  these  parties,  assuming  the  conversa- 
tion to  have  taken  place  as  Mr.  Cassels  states,  if  then  or 
shortly  afterwards  such  an  agreement  had  been  made,  in 
point  of  fact  no  such  agreement  was  made  then  or  within 
anything  which  by  possibility  could  be  called  a  reasonable 
time  afterwards.  There  is  no  connection  in  point  of  fact 
between  the  actual  agreement  and  that  conversation.  I 
pass,  therefore,  from  the  subject  of  mandate. 

The  next  argument  was  this,  that  a  wrong  has  been  done 
here  by  the  purchase  of  Mr.  Reid's  share  from  him  by  his 
nephew,  Mr.  Stewart,  on  all  or  some  of  these  three  grounds : 
first,  that  there  is  in  the  partnership  contract  a  prohibition 
72]  against  the  ^assignment  of  a  partner's  share,  and  that 
the  breach  of  that  prohibition,  which  it  is  said  has  taken 
place  by  this  transaction,  is  a  wrong  for  which  there  must 
be  some  remedy ;  secondlv,  that  even  if  that  were  no  wrong, 
or  a  wrong  not  drawing  after  it  the  remedy  now  claimed  in . 
the  case  of  a  sale  of  Mr.  Beid's  interest  to  a  stranger,  yet 
the  position  of  Mr.  Stewart,  as  a  partner,  disqualified  him 
at  all  events  from  purchasing  otherwise  than  for  the  benefit 
of  his  copartner  as  well  as  himself,  and  that  on  that  ground 
the  appellant  mav  claim  the  benefit  of  the  purchase ;  and, 
thirdly,  that  if  these  consequences  would  not  follow  from 
these  causes  alone,  they  do  follow  when  you  have  added  the 
concealment  of  the  transaction  for  a  considerable  period  of 
time. 

Now,  the  first  observation  that  I  have  to  make  is  this,  that 
I  cannot  interpret  the  partnership  contract  as  prohibiting, 
or  attempting  to  prohibit,  a  sale  of  the  beneficial  interest 
of  one  of  the  partners  to  a  stranger,  or  to  a  copartner,  if 
the  effect  of  such  sale  is  not  to  give  any  "right  to  inspect  the 
company's  books"  or  *'to  interfere  in  any  wav  with  the 
business  of  the  company,"  to  a  person  who  had  it  not 
before,  or  to  oblige  the  company  or  other  individual  part* 
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ners  to  take  notice  of  it  or  "  pay  any  attention "  to  it.  I 
cannot  separate,  as  it  has  been  suggested  that  yoar  Lord- 
ships oaght  to  separate,  that  part  of  the  clause  which 
speaks  of  the  effect  of  such  assignation  or  conveyance,  if 
granted,  and  the  part  which  says  that  it  shall  not  be  in  the 
power  of  any  of  the  parties  to  assign.  Yonr  Lordships  will 
observe  that  this  is  not  a  covenant  not  to  do  a  thing,  but  a 
declaration  as  between  the  partners  that  it  shall  not  be  in 
the  power  of  any  of  them  to  do  it.  Then  it  goes  on  to  con- 
template an  act  of  that  nature  being  done,  and  says,  that  if 
it  should  be  done,  it  shall  be  '^nuU  and  void  and  of  no 
force,  strength  or  effect  so  far  as  regards  the  company," 
and  so  on.  The  argument  on  the  other  side  really  is,  that 
you  are  to  turn  the  declaration  as  to  what  is  not  to  be  in  the 
power  of  the  partners  into  a  covenant  not  to  do  a  thing  which 
IS  in  their  power ;  and  when  it  is  expressly  said  that  the 
effect  of  a  particular  act  is  to  be  qualified  so  far  as  relates  to 
certain  persons  and  matters,  that  you  are  to  qualify  it  still 
further,  and  not  only  so  far.  I  cannot  accept  that  construc- 
tion of  the  agreement  It  appears  to  me  that  its  intention 
and  effect  is  simply  this:  if  anything  of  that  kind  is 
*done,  it  shall  not  have  the  effect  of  giving  any  per-  [73 
son  claiming  under  it  any  right  whatever  against  the  com- 
pany or  against  the  other  partners,  or  of  obliging  them  to 
take  any  notice  of  it;  it  shall  not  have  any  effect  which  will 
alter  any  of  their  rights.  The  actual  transaction  was  one 
which,  as  it  was  carried  into  effect,  was,  as  I  think,  in  exact 
conformity  with  that  agreement.  It  gave  no  new  person 
any  right  to  inspect  the  company's  books,  or  to  interfere 
with  the  business ;  it  did  not  enlarge  the  power  of  interfer- 
ence, within  the  meaning  which  I  ascribe  to  those  words  in 
the  contrs^t,  of  any  person,  beyond  what  existed  before ;  it 
did  not  change  the  constitution  of  the  partnership ;  it  did 
not  make  Mr.  Beid  cease  to  be  liable  ;  it  did  not  oblige  the 
appellant  to  take  notice  *of  any  greater  interest  in  Mr. 
Stewart  than  Mr.  Stewart  had  before. 

I  pass  on  to  the  next  argument,  arising  out  of  the  special 
position  of  Mr.  Stewart  as  a  partner.  Upon  that  1  say, 
whatever  may  be  the  force  of  that  argument,  it  cannot  de- 
pend upon  this  clause ;  for  this  clause  most  certainly  makes 
no  distinction  between  an  assignment  to  a  person  who  is, 
and  an  assignment  to  a  person  who  is  not,  a  partner.  On 
the  contrary,  it  would  rather  seem  to  me  that  it  has  in  view 
an  assignment  to  one  who  is  not  a  partner,  prohibiting  things 
which  in  the  other  case  could  not  happen.  Well,  then,  is 
there  any  authority  which  says  that  the  beneficial  interest 
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of  one  partner  in  a  partnership,  apart  from  a  special  con- 
tract or  stipulation,  may  not  be  given  or  sold  by  him  to  an- 
other of  the  copartners?  The  authorities  which  were  cited 
have  no  tendency  to  establish  such  a  principle.  They  re- 
late to  dealings  by  a  partner,  during  the  continuance  of  the 
partnership,  with  either  present  or  future  partnership  assets 
or  liabilities.  A  man  obtaining  his  locus  standi^  and  his 
opportunity  for  making  such  arrangements,  by  the  position 
he  occupies  as  a  partner,  is  bound  by  his  obligation  to  his 
copartners  in  such  dealings  not  to  separate  his  interest  from 
theirs,  but,  if  he  acquires  any  benefit,  to  communicate  it  to 
them.  I  should  be  sorry  to  see  the  day  when  the  principle 
of  such  cases  as  Featherstonehaugh  v.  Fenwicki^)  could  be 
disturbed  or  called  in  question.  But  this  subject-matter 
here  is  in  no  sense  a  property  or  interest  of  the  partnership. 
74]  The  share  of  an  individual  *partner  is  his  own  prop- 
erty, not  the  property  of  the  firm ;  and  if  bought  it  would 
not  be  bought  by  the  partnership  as  a  partnership,  but  by 
one  or  more  individuals  purchasing  for  his  or  their  own 
benefit.  If  the  man  dies,  it  passes  to  his  heirs  and  exec- 
utors, unless  there  is  a  stipulation  to  the  contrary.  If  there 
is  a  stipulation  to  the  contrary,  still  the  principle  is  the 
same  in  all  respects — it  is  his  property — it  is  something  dis- 
tinct from  the  partnership  assets,  although  it  is,  or  repre- 
sents, his  interest  in  those  assests.  That  principle,  there- 
fore, does  not  touch  this  case  at  all. 

It  is  suggested  that  by  possibility  the  motives  of  partic- 
ular partners  for  interesting  themselves  in  the  welfare  of  the 
concern  may  be  affected  by  a  diminution  of  their  beneficial 
interests.  AH  I  can  say  is,  if  that  be  the  opinion  of  those 
who  enter  into  a  partnership  contract,  they  must  put  some- 
thing into  the  partnership  contract  to  restrict  the  powers 
which  otherwise  each  partner  would  have  over  what  is  his 
own.  I  am  not  at  all  sure  that  it  would  increase  the  induce- 
ment to  enter  into  partnership  contracts  if  such  restrictions 
were  made  part  of  them  ;  because  the  principle  of  the  argu- 
ment does  not  stop  at  the  point  where  the  entire  beneficial 
interest  is  parted  with,  and  a  partner  becomes  a  mere  trustee 
for  some  one  else  to  whom  he  has  made  either  a  gift  or  a 
sale ;  it  would  apply  to  every  case  in  which  he  diminished 
his  beneficial  interest  below  the  point  recognized  in  the  con- 
stitution of  the  partnership,  either  by  communicating  to 
somebody  else  a  particular  share  of  it,  or  by  allowing  some 
])articipation  in  the  profits,  for  a  certain  consideration,  to 
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auotber  person,  or  by  making  a  charge  upon  it,  or  by  grant- 
ing or  agreeing  to  pay  an  annuity  or  annuities  out  of  it. 

Not  only  is  there  no  authority  for  such  a  proposition,  but 
we  have  in  the  books  well-known  cases  in  wnich  such  trans- 
actions have  been  recognized  by  courts  of  equity,  at  least  in 
England,  as  regular  and  legitimate,  where  not  expressly  ex- 
cl  uded.  There  is  the  well  known  case  of  Brown  v.  De  Tastet{'), 
De  Tastet  and  Paiva  and  Grellet  entered  into  a  partnership 
deed,  and  a  Mr.  Mangin,  who  had  been  at  an  earlier  period 
in  partnership  with  De  Tastet,  not  communicating  at  all 
witn  Paiva  or  Grellet,  made  *an  agreement  for  a  sub-  [75 
partnership  with  De  Tastet  in  De  Tastet' s  share.  Afterwards 
the  accounts,  as  to  that  share,  had  to  be  taken  in  a  suit  in 
chancery,  and  the  court,  with  the  approval  of  Lord  Eldon, 
as  appears  by  this  book,  dismissed  the  bill  as  against  the  other 
two  partners  Paiva  and  Grellet,  because  they  had  nothing 
to  do  with  the  contract;  but  directed  an  account  of  the 
profits  as  between  De  Tastet  and  Mangin,  holding  De  Tastet 
responsible  to  Mangin  for  his  share  of  all  the  profits  which 
had  been  made  either  by  himself  or  the  other  partners. 
There  is  another  case  upon  the  same  principle,  Bray  v.  jPVo- 
montn.  The  agreement  there  was  between  three  persons 
to  worK  a  coach  from  London  to  Bath,  each  undertaking  to 
find  horses  for  certain  stages.  'One  of  them  (Smith)  em- 
ployed Bray  to  provide  horses  for  him,  and  agreed,  in  con- 
sideration of  his  doing  so,  to  give  him  a  certain  share  of  his 
profits.  The  bill  which  was  maintained  was  for^an  account 
and  payment  of  a  proportionate  share  of  those 'profits,  but 
subject  to  the  account  as  between  the  partners  in  the  princi- 
pal partnership  j  the  other  partners  naving  nothing  to  do 
with  that  share  in  which  the  interest  was  given  to  Bray. 

I  apprehend,  my  Lords,  that  you  will,  under  these  cir- 
cumstances, hold  that  in  this  case  there  is  no  principle  which 
justifies  ainr  claim  on  the  part  o^  the  appellant  to  participate 
in  the  profits  of  this  transaction.  I  can  find  no  ground  for 
saying  that  there  is  any  breach  of  the  duty  of  a  partner  in 
a  transaction  like  this  between  an  uncle  and  a  nephew,  by 
way  of  bounty  to  a  very  great  extent  on  the  part  of  the 
uncle  to  the  nephew ;  a  transaction  involving  no  object  or 
purpose  against  the  good  faith  of  the  partnership  agreement, 
and  neither  alleged  nor  j)roved  to  have  had  such  an  effect. 
If  that  or  any  other  bargain,  made  bv  a  partner  with  another 
partner,  being  concealed,  were  used  for  unfair  or  illegitimate 
purposes  in  tne  subsequent  management  of  the  partnership 
concern,  and  if,  when  the  facts  became  known,  it  should  ap- 

(1)  Jac.  Rep.,  283.  (')  6  Madd.  Kep..  5. 
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pear  that  wrong  had  been  done  and  damage  sustained  by 
means  of  any  such  secret  arrangement  between  two  partners, 
redress  suitable  to  the  nature  of  the  injury  and  the  circum- 
stances of  the  case,  might  probably  be  found.  But  that 
would  depend,  not  upon  the  agreement  by  one  partner  to 
76]  give  a  beneficial  interest  in  *his  share  to  another,  but 
upon  the  use  assumed  to  have  been  made  of  that  agreement 
in  an  illegitimate  way  to  the  prejudice  of  a  third  partner, 
and  upon  proof  of  actual  damage  having  occurred. 

It  appears  to  me  to  be  unnecessary  to  add  anything  more, 
except  to  move  your  Lordships  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Penzance  :  My  Lords,  agreeing  as  I  do  with  all 
that  has  fallen  from  my  noble  and  learned  friend  the  Lord 
Chancellor,  I  shall  occupy  your  Lordships  for  a  very  few 
minutes  with  what  I  have  to  say. 

With  rej^rd  to  the  first  point  as  to  the  mandate,  I  think 
it  is  a  point  which,  when  the  facts  of  the  case  are  under- 
stood, is  really  hardly  arguable.  The  most  that  has  hap- 
pened, supposing  that  you  take  the  pursuer's  account  and 
throw  aside  the  account  of  the  defender  altogether,  is  that 
at  a  certain  time  it  was  intimated  to  the  pursuer  that  Mr. 
Beid  wished  to  retire  upon  the  same  terms  as  Mr.  Robert- 
son, and  thereupon  the  pursuer  said  that  he  would  have  no 
objection  to  that  arrangement.  Now,  my  Lords,  that  is  con- 
strued into  a  mandate,  and  then  the  matter  is  followed  up 
by  an  attenxpt  to  show  that  the  bargain  which  was  ultimately 
made  between  Mr.  Stewart  and  Mr.  Reid  was  a  bargain 
actually  made  in  furtherance  and  under  the  authority  of 
that  mandate. 

It  seems  to  me  that  the  fact  that  the  one  partner  intimated 
to  the  other  partner  that  he  was  ready  to  enter  into  a  certain 
arrangement  with  regard  to  the  retirement  of  Mr.  Reid, 
is  not  sufficient  to  constitu!e  an  authority  in  the  sense  in 
which  that  word  is  used  in  this  argument  without  showing 
that  Mr.  Stewart,  to  whom  that  proposition  was  made,  ac- 
cepted it  as  an  authority,  and  afterwards  acted  upon  it  as  an 
authority.  Now  it  seems  to  me  that  there  is  no  particle  of 
evidence  upon  the  face  of  the  pursuer's  statement  to  show 
that  Mr.  Stewart  ever  accepted  that,  or  ever  professed  that  he 
would  act  upon  it,  and  it  took  place  three  years,  if  not  more, 
before  he  actually  entered  into  a  contract  with  Mr.  Reid  for 
his  retirement,  or  rather  for  the  sale  of  his  interest  in  the 
concern.  It  appears  to  me,  therefore,  that  that  point  en- 
77]  tirely  fails,  and  that  *it  is  one  upon  which  your  Lord- 
ships could  have,  I  think,  very  little  or  no  doubt. 
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With  regard  to  the  deed,  and  particularly  the  eflfect  of  the 
sixth  claase  of  the  deed,  I  will  not  add  one  word  to  the  ex- 
cellent expositon  of  it  which  my  noble  and  learned  friend 
the  Lord  Chancellor  has  given,  and  with  which  I  entirely 
agree. 

Bat  with  regard  to  the  last  point,  which  is  a  more  sub- 
stantial one,  and  one  upon  which  greater  stress  was  laid, 
namely,  that  the  principle  that  a  partner  (and  it  is  the  same 
with  regard  to  an  agent)  cannot  in  acting  in  partnership 
concerns  secure  to  himself  an  individual  benefit  where  he  is 
acting  in  those  concerns,  and  that  if  he  attempts  to  do  so, 
the  partnership  may  claim  a  benefit  in  any  sucn  contract,*  is 
a  principle  well  understood  and  thoroughly  and  soundly 
established ;  and,  as  I  said  before,  the  same  principle  ap- 
plies in  the  case  of  an  agent.  But  the  answer  to  the  pro- 
posed application  of  that  principle  to  the  present  case  is, 
that  this  arrangement  with  Mr.  Beid  was  not  an  arrange- 
ment in  the  partnership  business,  it  was  not  an  arrangement 
in  which  the  partnership  had  an  interest.  I  do  not  know 
that  I  could  better  express  what  I  feel  upon  that  subject 
than  by  reading  a  sentence  of  the  judgment  of  the  iJord 
Ordinary.  He  says,  ^'  The  present  case  appears  to  me  to  be 
entirely  different.  The  subject-matter  of  the  agreement  is 
entirely  outside  the  scope  of  the  company's  business.  It 
relates  exclusively  to  the  stock  and  profit  belonging  to  one 
of  the  individual  partners,  who  is  communicating  these  on 
extremely  liberal  terms  to  his  own  nephew,  who  no  doubt 
happens  to  be  also  a  partner  in  the  concern,  but  who  does 
not  thereby  acquire  any  advantage  over  the  company,  or 
the  remaining  partner,  or  make  any  profit  which  the  com- 
pany or  the  remaining  partner  would  have  made  if  there  had 
been  no  such  agreement."  It  seems  to  me,  my  Lords,  that 
that  correctly  describes  the  circumstances  of  the  present 
case,  and  by  that  description  throws  them  outside  the  prin- 
ciple upon  which  your  Lordships  are  now  asked  to  act. 

jBut  then  it  was  said  that  although  that  may  be  so,  a  dis- 
tinct wrong  was  done  in  the  present  case  to  Mr.  Cassels,  the 
Eursuer,  because  by  an  assignment  of  Mr.  Beid's  interest 
ehind  his  back,  Mr.  Beid  had  stripped  himself  of  part,  at 
any  rate,  if  not  of  the  *whole,  of  those  motives  whicn  [78 
would  tend  to  make  him  exercise  the  vigilance  and  judg- 
ment in  the  partnership  affairs  to  which  Mr.  Cassels,  the 
pursuer,  had  a  ri^ht  to  look.  My  Lords,  I  confess  that 
when  that  proposition  was  stated,  I  asked  myself  how  far 
such  a  proposition  would  go.  A  share  in  a  partnership  and 
the  profits  made,  or  to  be  made,  in  the  partnership,  are,  I 
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believe,  the  property  of  the  individaal  partner,  and  if  the 
principle  were  once  to  be  established  that  an  individaal  part- 
ner cannot  charge  and  cannot  sell  a  portion  of  his  interest, 
that  he  cannot  hand  over  to  a  third  person  for  valuable  con- 
sideration a  year's  profit,  or  half  a  year's  profit,  or  in  any 
way  diminish  or  withdraw  a  portion  of  the  active  interest  he 
has  in  the  concern, — I  say  if  that  principle  were  to  be  estab- 
lished it  would  be  one  of  very  wide  application,  and  one 
which  would  largely  diminish  the  individual  interest  and 
freedom  that  properly  belong  to  a  partner  in  any  partner- 
ship. I  looked  anxiously  to  see  whether,  for  such  a  princi- 
plfe  as  was  put  forward,  any  case  was  cited  at  the  bar  in 
establishment  of  it.  No  such  case,  or  authority  of  any  kind, 
was  cited,  and  the  principle  of  the  cases  I  have  referred  to 
certainly  did  not  embrace  it.  My  Lords,  in  the  absence  of 
all  authority,  and  having  regard  to  the  effect  which  would 
be  ]3roducea  by  accepting  such  a  principle,  I  should  strongly 
advise  your  Lordships  that  you  ought  not  to  do  so. 

Under  these  circumstances  I  agree  that  the  judgment 
should  stand,  and  that  the  appeal  suould  be  dismissed,  with 
costs. 

Lord  Blackburn  :    I  am  entirely  of  the  same  opinion. 

On  the  first  question,  whether  there  was  in  point  of  fact  a 
mandate  or  authority  given  by  Mr.  Cassels  to  Mr.  Stewart 
under  which  Mr.  Stewart  made  a  contract  with  Mr.  Reid,  it 
is  only  a  question  of  fact,  and  upon  that  I  intend  to  say 
nothing  more  than  that  having  read  Lord  Curriehill's  (the 
Lord  Ordinary)  note  to  his  interlocutor,  which  is  the  first 
judgment  given,  I  can  add  nothing  whatever  to  his  reasons 
stated  there,  which  seem  to  me  to  place  that  part  of  the 
matter  in  as  clear  a  light  as  possible.  I  do  not  think  there 
is  the  slightest  ground  for  saying  that  in  point  of  fact  that 
was  made  out. 

Then  as  to  the  next  ground  upon  which  the  appellant's 
79]  case  *was  put,  namely,  the  supposition  of  an  analogy 
to  the  case  of  Feather stonehaugh  v.  Fenwick  (*)  and  other 
cases  of  that  sort,  I  do  not  think  that  that  class  of  cases  has 
any  analogy  with  the  present.  Those  cases  proceed  upon 
the  ground  that  a  partner  being  an  agent  (for  I  think  it  is 
because  he  is  an  agent  that  the  fiduciary  character  arises), 
if  he,  as  an  agent,  makes  a  profit  out  of  the  concerns  of  his 

Erincipal,  and  as  acting  for  him,  he  must  communicate  it  to 
is  principal ;  he  cannot  make  a  profit  out  of  his  principal's 
business  for  himself.  As  I  have  said,  a  partner  is  an  agent, 
and  the  principle  applying  to  him  is  a  branch  of  that  geu- 

(«)  17  Ves.,  298. 
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eral  rale  which  applies  to  agents.  I  agree  with  what  has 
been  said  by  both  the  noble  and  learned  Lords  who  have 
spoken  before  me,  that  that  is  of  necessity  confined  to  those 
cases  where  it  is  part  of  the  business  of  the  company  or  firm 
that  is  carried  on,  and  I  think  it  is  quite  impossible  to  say 
that  the  purchase  of  a  partner's  beneficial  interest  in  the 
partner's  share  in  the  partnership  was  one  of  those  things 
m  which  the  business  of  the  company  was  carried  on,  and 
in  which,  therefore,  Mr.  Stewart  may  be  considered  as  in 
the  nature  of  an  agent  for  that  class  of  dealings  for  Mr. 
Cassels.  It  is  upon  that  ground  that  I  say  that  the  class  of 
cases  I  have  referred  to  has  nothing  whatever  to  do  with  the 
present  case. 

There  is  a  further  ground  upon  which  the  appellant's  case 
is  put,  namely,  that  by  the  special  terms  of  the  contract 
made  between  the  partners,  it  is  agreed  that  Mr.  Beid  shall 
continue  a  partner,  that  he  shall  not  have  the  power  in  fact 
to  sell  his  partnership  interest,  or  at  least,  that  if  he  did  sell 
his  partnership  interest,  that  should  not  have  any  effect  as 
against  the  other  partners  in  the  concern.  Upon  that  I  per- 
fectlv  agree  with  what  has  been  already  said  by  the  noble 
and  learned  Lord  on  the  woolsack,  and  I  do  not  think  it 
necessary  to  repeat  it. 

The  last  ground,  and  the  only  one  remaining  to  be  spoken 
of,  is  this.  It  was  said,  as  I  understood  the  argument  of  the 
counsel  for  the  appellant,  that,  although  this  transaction 
might  have  been  ail  right  if  it  had  been  disclosed,  yet  that 
inasmuch  as  Mr.  Reid,  by  having  made  this  agreement  with 
his  nephew  by  which  be  in  substance  and  effect  gave  him  a 
present  of  some  £25,000  (for  that  is  what  it  really  amounted 
to)  in  this  particular  shape,  *had  deprived  himself  of  [80 
the  beneficial  interest  in  his  partnership  whilst  he  still  re- 
tained the  liability  and  still  retained  the  power,  he  had  by 
80  doing  deceived  his  partner,  Mr.  Cassels,  and  induced  him 
to  ^o  on  in  the  belief  that  he  had  the  benefit  not  only  of  Mr. 
Held' s  services  and  Mr.  Reid's  judgment,  but  also  of  Mr. 
Reid's  services  and  judgment  as  having  a  strong  pecuniarv 
interest  in  making  them  as  available  as  he  could.  I  think 
that  is  about  the  strongest  way  in  which  the  argument  can 
be  put.  It  was  said  that  that  was  a  positive  wrong  to  his 
partner. 

Now  I  pause  to  say  that  I  do  not  think  it  was  in  the 
slightest  degree  morally  wrong  in  the  present  case  or  in  cir- 
cumstances like  those  before  us.  I  do  not  see  that  it  could 
be  supposed  for  a  moment  by  the  most  conscientious  moral- 
ist that  there  was  anything  wrong  here.     But  I  can  see  this : 
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it  may  have  led  Mr.  Cassels  to  suppose  that  he  had  Mr. 
Beid's  personal  interest  to  induce  Mr.  Beid  to  exercise  his 
j'adgment  jadicioasly,  and  to  be  more  carefal  in  giving  his 
ludgment  and  advice  upon  a  thing  than  he  woald  otherwise 
have  been.  It  was  said  that  that  was  a  wrong,  and  then  the 
argument  that  was  based  upon  it  was  this:  '^We  cannot 
prove  that  this  has  done  the  slightest  harm"  (in  point  of 
fact  I  think  it  is  clearly  proved  that  it  never  did  the  slight- 
est harm),  "but  it  might  possibly  have  done  some  harm, 
and  therefore"  (and  here  it  is  that  I  confess  I  listened  to 
both  the  learned  counsel  with  some  curiosity  to  see  how 
they  took  this  great  stride  in  their  logic),  ''although  we 
cannot  prove  that  it  has  done  any  harm,  yet,  as  it  might 
possibly  have  done  harm,  we  say  that  there  was  a  breach  of 
contract  with  Mr.  Cassels  in  the  transaction,  and  it  must  be 
considered  as  having  been  a  mere  case  of  a  mandate  to  one 
partner  on  the  part  of  the  other.  I  cannot  see,  my  Lords, 
now  that  conclusion  would  follow  from  the  premises ;  and 
not  a  single  authority,  or  anything  like  an  authority,  has 
been  cited  for  it. 

I  can  only  come  to  the  conclusion,  therefore,  that  the  con- 
tract remains  a  good  contract  between  Mr.  Beid  and  Mr. 
Stewart  as  it  was  before  Mr.  Beid's  death.  It  would  have 
been  better,  I  think,  if  Mr.  Cassels  had  been  informed  of  it 
whilst  it  was  so  going  on.  I  generally  think  it  is  advisable 
as  a  matter  of  prudence,  as  well  as  on  other  grounds,  to  let 
81]  everything  be  above  board ;  and  therefore  *I  say  it 
would  have  been  better  that  he  should  have  been  told  that 
Mr.  Beid  had  made  that  arrangement ;  but  his  not  having 
been  told  about  it  did  no  harm  whatever,  and  inasmuch  as 
even  supposing  harm  had  resulted  from  it,  Mr.  Beid  would 
have  been  liable  for  that  harm,  that  cannot  entitle  Mr.  Cas- 
sels to  say  that  as  against  Mr.  Stewart  the  benefit  arising 
from  the  purchase  of  Mr.  Beid's  share  is  to  be  given  partly 
to  Mr.  Cassels.  I  think,  therefore,  my  Lords,  that  upon  all 
these  grounds  the  case  of  the  appellant  totally  fails,  and 
consequently  I  quite  agree  in  the  proposed  judgment. 

Lord  Watson  concurred. 

Interlocutor  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lord's  Journals,  13th  Jan.,  1881. 

Agents  for  appellant :   Young^  JoneSy  Roberts  &  Hale. 
Agents  for  respondent :   OrdhameSj  Wardlaw  <fe  Currey. 
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See  25  Eng.  Rep.,  843  note. 

If  one  partner  stipulates  dandes- 
tinelj  for  any  private  advantage  or 
ben^t  of  himself  to  the  disadvantage 
or  in  fraad  of  his  partners,  he  will  in 
equity  be  compelled  to  divide  snch 
sains  with  them.  Each  partner  is 
bound  to  act  expressly  for  the  benefit 
of  the  partnership  :  Sanderson  v,  San- 
derson, 17  Fla.,  828;  McMahon  «.  Mc- 
Cleman,  10  W.  Va.,  419,  457-462. 

The  fact  that  a  lease  of  premises 
used  by  a  ffirm  for  copartnership  pur- 
poses is  to  one  of  the  copartners,  does 
not  authorize  him  to  take  a  renewal 
lease  in  his  own  name  and  for  his  own 
benefit ;  and  a  renewal  will  enure  to  the 
benefit  of  the  firm. 

M.,  plaintiffs  testator,  and  defend- 
ant were  formerly  partners  carrying 
on  a  hotel,  the  leases  for  which  ex- 
pired at  the  time  fixed  for  the  termi- 
nation of  the  partnership.  Prior  to 
tiiat  time  defendant,  without  the  assent 
or  knowledge  of  his  partner,  procured 
new  leases  in  his  own  name  for  terms 
beginning  at  the  termination  of  the 
partnership,  which,  upon  discovery  of 
the  fact  by  M.,  he  clumed  to  hold  ex- 
clusively for  his  own  benefit.  This 
action  was  brought  to  have  M.'s  inter- 
est in  the  lease  declared  and  adjudged. 
It  appeared  that  during  the  pendency 
of  the  action,  M.  brought  another  ac- 
tion for  a  dissolution  of  the  partner- 
ship and  sale  of  its  effects.  The  judg- 
ment therein  directed,  among  other 
things,  a  saie  of  the  furniture  and  fix- 
tures belonging  to  the  firm,  leaving 
the  question  as  to  the  disposition  of  the 
leases  to  be  determined  in  this  action. 
Sale  was  made  accordingly,  the  prop- 
erty bid  off  by  defendant,  and  M.  re- 
ceived his  proportion  of  the  purchase 
price.  Upon  the  final  trial  herein, 
which  did  not  occur  until  after  the  ex- 
piration of  the  new  leases  of  which 
defendant  had  had  the  benefit,  plaintiff 
was  allowed  to  prove,  as  a  basis  for 
computing  damages,  what  the  furni- 
ture, good-will  and  leases,  if  put  up  for 
sale  together,  would  have  brought,  the 
partners  each  having  a  right  to  bid  at 
the  sale :  Mitchell  v.  Read,  84  N.  Y., 
556,  affirming  19  Hun,  418. 

Where  the  members  of  a  firm,  upon 
its  dissolution,  agree  to  carry  on  the 
liquidation  of  the  business  together  in 
the  premises  occupied  by  the  firm,  and 
thereupon  one  of  the  members  and  a 


third  party,  having  knowledge  of  the 
facts,  take,  in  their  own  names,  renew- 
als of  the  unexpired  firm  leases  of  the 
premises,  without  the  consent  of  the 
other  partners,  such  lessees  hold  said 
leases  as  trustees  for  the  firm  ;  this, 
though  the  original  leases  contained  no 
covenants  for  renewal :  Spiess  v.  Ross- 
wogg,  48  N.  Y.  Super.  Ct.  R.,  135,  68 
How.  Pr.,  401. 

One  member  of  a  firm,  composed  of 
several  copartners,  after  the  death  of 
one  of  them,  falsely,  and  with  the  in- 
tent to  prevent  a  proposed  settlement, 
represented  to  his  surviving  copartners 
that  he  had  become  the  owner  of  the 
interest  of  the  deceased,  and  thus  pre- 
vented a  purchase  by  them  of  such 
interest: 

Held,  that  he  cannot  by  compromise 
of  a  suit  brought  by  one  to  whom 
the  interest  of  the  deceased  was  trans- 
ferred and  assigned,  against  all  of  the 
surviving  copartners  for  an  accounting, 
acquire  the  interest  of  the  deceased, 
and  maintain  for  his  own  benefit  a  suit 
against  the  remaining  members  of  the 
firm  to  enforce  the  claim  for  the  full 
amount  of  the  profits  which  would  have 
been  due  to  the  estate  of  the  deceased 
copartner.  The  purchase  of  the  inter- 
est of  the  deceased  was  made  for  the 
benefit  of  the  plaintiff  and  defendants  ; 
and,  after  repaying  the  amount  ex- 
pended by  the  plaintiff  in  compromis- 
ing the  claim,  the  residue  of  the  profits 
should  be  divided  among  all  of  the 
surviving  copartners  accoraing  to  their 
respective  interests  :  Warren  9.  Schain- 
wald,  62Cal.,  56. 

If  after  the  termination  of  any  part- 
nership by  death,  dissolution,  bank- 
ruptcy, or  otherwise,  the  business  is 
continued  by  a  portion  of  the  associates 
with  the  capital  or  appliances  of  the 
firm,  all  profits  derived  from  such  con- 
tinued business  are  part  of  the  joint 
estate,  and  as  such  are  to  be  accounted 
for  to  all  the  partners  or  to  their  repre- 
sentatives. 

No  partner  can  make  use  of  that 
which  continues  to  be  partnership 
property  for  his  own  use. 

All  partners  are  entitled  to  share  in 
the  profits  and  advantages  which  result 
from  their  use,  unless,  indeed,  those 
general  principles  are  changed  or  modi- 
fied by  the  agreement  of  the  parties ; 
if  they  are,  such  agreement  becomes 
the  law  which  applies  to  the  special!- 
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ties  of  a  case  affected  hj  it ;  Fithian  «. 
Jones.  12Phila.  R.,201. 

Where  a  partnership  has  taken  a  lease 
which  has  expired,  but  for  the  renewal 
of  which  negotiations  are  pending,  it 
seems  that  it  is  not  wrong  that  one  of 
the  partners  should  arrange  with  the 
lessor  for  his  own  continuance  as  lessee 
in  case  the  partnership  should  come  to 
an  end  by  dissolution,  or  by  the  death 
of  the  other  party. 

Partnerships  are  for  the  mutual  ad- 
vantage of  all  the  members,  and  all 
are  to  have  the  benefit  of  the  advice, 
assistance  and  responsibility  of  their 
associates,  and  while  they  share  the 
profits  are  also  to  share  the  losses. 

Partnerships  are  founded  in  and  must 
repose  on  mutual  confidence  and  trust : 
partners  are  general  agents  for  each 
other  in  the  business,  and  where  the 
association  is  terminated  by  the  death 
of  one,  his  representative  cannot,  of 
right,  demand  admission  in  his  place. 

Good- will  is  the  favor  which  the  man- 
agement of  a  business  wins  from  the 
public,  and  the  probability  that  old 
customers  will  continue  their  patronage. 

But  it  attaches  to  the  property,  and 
in  the  case  of  a  lease,  belongs  to  the 
lessee  only  during  its  continuance,  and 
on  its  expiration  reverts  to  the  lessor  ; 
and  in  fixing  rent,  the  lessor  can  take 
it  into  the  account  as  giving  the  prop- 
erty a  part  of  its  value. 

The  survivor  of  a  firm  of  hotel 
keepers  continued  temporarily  to  use 
the  furniture  belonging  to  the  firm,  in 
carrying  on  the  business,  after  the 
death  of  his  partner.  The  latter's 
representative  protested  against  its 
continued  use,  but  enjoined  its  re- 
moval from  the  premises.  Held,  that 
the  survivor  could  not  be  required  to 
account  to  his  deceased  partner's  estate 
for  profits  from  the  busmess  during  his 
continued  use  of  the  furniture  under 
such  circumstances,  and  that  he  was 
liable  only  for  its  deterioration  and  de- 
struction while  so  used,  and  for  inter- 
est on  the  amount.  The  survivor  of 
two  partners  is  not  to  be  charged  in  be- 
half of  the  decedent's  estate  as  for 
gains  or  losses  resulting  to  the  busi- 
ness from  changes  or  improvements, 
which  had  been  entered  upon  with  the 
consent  and  at  the  expense  of  both, 
but  which  one  did  not  live  to  obtain 
the  benefit  of  :  Chittenden  v,  Whit- 
beck,  50  Mich.,  401. 


The  representative  of  a  deceased 
partner  in  a  firm  of  hotel  keepers  who 
have  been  occupying  the  hotel  under  a 
lease  cannot,  after  the  expiration  of  the 
lease,  restrain  the  survivor  from  sepa- 
rating the  furniture  which  belonged  to 
the  partnership  from  the  rest  of  the 
hotel  property,  on  the  ground  that  its 
value  depends  upon  its  being  used  in 
connection  with  the  good-will  of  the 
property,  and  that  such  separation 
would  cause  irreparable  injury  to  the 
Interest  of  decedent's  estate  in  the 
partnership  assets :  Whitbeck  v.  Chit- 
tenden, 50  Mich.,  426. 

One  of  two  partners,  as  attorneys  at 
law,  has  no  right,  in  the  absence  of  a 
special  contract  or  custom,  to  share  in 
sums  realized  by  the  other  as  com- 
missions for  sales  of  stock  in  a  rail- 
road company ;  nor  can  he  share  in 
sums  realized  for  services  other  than 
those  which  belong  to  their  professional 
relations.  Where  he  alleges  that  a 
sum  was  realized  by  his  copartner  for 
professional  services,  the  burden  of 
proof  is  upon  him  to  establish  it : 
Sanderson  «.  Sanderson,  17  Florida, 
823. 

T.  and  H.,  owners  of  a  gold  mine, 
agreed  with  S.  to  sell  the  mine  on  cer- 
tain terms,  within  a  time  fixed,  or  oth- 
erwise the  agreement  was  to  be  void.  P. 
agreed  with  D.  and  T.  that  they  should 
act  jointly  with  him  in  forming  a  com- 
pany to  purchase  the  mine  upon  the 
terms  fixed  by  T.  and  H.,  and  should 
receive  half  the  benefit  to  be  derived 
bv  S.  under  his  agreement  with  T.  and 
H.  Before  the  expiration  of  the  time 
D.  and  Z.  negotiated  with  T.  and  H.  for 
the  purchase  of  the  mine  themselves, 
and  immediately  after  the  expiration 
of  the  time  purchased  the  mine.  On 
bill  by  P.  against  D.  and  T.  for  a  share 
of  the  benefit  of  their  purchase  : 

Held,  that  the  defendants  were  not 
guilty  of  any  breach  of  partnership 
confidence  towards  the  plaintiffs,  and 
demurrer  for  want  of  equity  allowed. 

There  is  no  contract,  either  express 
or  implied,  that  co-adventurers  in  a 
contemplated  purchase,  to  be  completed 
within  a  given  time,  shall  not  deal 
singly  with  the  vendor,  for  a  bargain, 
to  come  into  operation  after  the  orig- 
inal bargain  has  expired  by  effluxion 
of  time  :  Pokormey  v.  Ditclibume,  6. 
Wyatt,  Webb  &  A'Beckett,  284. 
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[6  Appeal  Cases,  82.] 
H.L.  (So.),  Feb.  11,  1881. 
[HOUSE  OF  LORDS.] 

♦M'Kenzee  (Pauper),    Appellant;  British  Linen     [82 
Company,  Respondents  {'). 

BiU  ofBxeh€mg6—Fbrgery'^8ilmc&—Adoption  of  Hgnature^Estoppel. 

A  person  who  knows  that  a  bank  is  relying  upon  his  forged  signature  to  a  bill, 
cannot  lie  by  and  not  divulge  the  fact  until  he  sees  that  the  position  of  the  bank  is 
altered  for  the  worse.  But  there  is  no  principle  on  which  nis  mere  silence  for  a 
fortnight  from  the  time  when  he  first  knew  of  the  forgery,  during  which  the  position 
of  the  bank  was  in  no  way  altered  or  prejudiced,  can  be  held  to  be  an  admission  or 
adoption  of  liability,  or  an  estoppel 

The  names  of  A.  and  B.  appeared  on  a  bill  as  drawers  and  indorsers  to  the  B.  L. 
Co.  The  B.  L.  Co.'s  Inverness  bank  discounted  it  for  C,  who  signed  it  as  acceptor. 
They  had  had  no  previous  dealings  with  A.  or  B.  Being  dishonored  when  due,  no- 
tice to  that  effect  was  sent  to  A.  and  B..  and  received  late  on  a  Saturday,  but  they 
did  not  communicate  with  the  bank.  On  the  following  Monday,  being  the  14th  of 
April,  C.  brought  to  the  B.  L.  Co.  a  blank  bill  with  A.  and  B.'s  names  as  drawers 
and  indorsers,  apparently  in  the  same  handwriting  as  the  previous  bill.  It  was 
agreed  to  accept  it  as  a  renewal  of  the  previous  billl>ut  for  a  less  amount,  the  differ- 
'  ence  being  paid  in  cash  by  C.  Three  days  before  it  was  due,  notice  was  sent  to  A. 
and  B.,  and  again  when  it  was  dishonored,  and  then  through  the  B.  L.  Co.'s  law 
agent.  A  fortnight  after  the  first  notice  the  B.  L.  Co.  were  informed  for  the  first 
time  that  A.  and  B.'s  signatures  were  forgeries,  and  they  declined  to  pay  the  amount 
in  the  bill  A.  allied  that  he  called  on  C.  on  the  14th  of  April  about  the  first  bill, 
that  C.  admitted  that  he  had  forged  his  name,  handed  him  the  bill,  and  solemnly 
assured  him  that  it  had  been  taken  up  by  cash ;  and  so  assured  he  did  not  think  it 
necessary  to  communicate  with  the  bank.  He  admitted  that  on  that  day  he  drank 
with  C.  and  borrowed  £4  of  him.  He  denied  positively  any  knowledge  of  the  second 
bill  until  he  received  the  bank  notices.  C.  was  convicted  of  the  forgery.  The  B. 
L.  Co.  charged  A.  with  payment  of  the  bill  on  the  ground  that  he  had  either  author- 
ized the  use  of  his  name,  or  had  subsequently  adopted  and  accredited  the  bill,  and 
therefore  was  estopped  from  denying  his  liability : 

Ileld,  reversing  tne  decision  of  the  court  below,  that  in  the  facts  proved  A.  had 
neither  authorized  nor  assented  to  the  use  of  his  name ;  nor  did  the  circumstances 
of  the  case  raise  any  estoppel  against  him. 

.Dictum  of  Parke,  B.,  as  to  estoppel  in  Freeman  v.  Cook  (2  Ex.,  664),  approved  of. 

Appeal  from  a  decision  of  the  First  Division  of  the  Court 
of  Session,  Scotland. 

•In  February,  1879,  John  Fraser,  grocer,  Greig  [83 
Street,  Inverness,  took  to  the  agent  there  of  the  respon- 
dents, the  British  Linen  Company,  a  bill  for  £76,  dated  the 
7th  of  February,  1879,  payable  at  two  months  from  date. 
The  bill  bore  to  be  signed  by  John  Fraser  as  acceptor,  and 
by  the  appellant,  Duncan  M'Kenzie,  and  a  man  named  John 
Macdonald  as  drawers  and  indorsers.  The  agent  discounted 
the  bill,  though  neither  the  appellant  nor  Macdonald  had 

Q)  Reversing  Court  Sessions  Cases,  4th  Series,  vol.  1,  p.  886. 
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any  previous  dealings  with  the  British  Linen  Company. 
The  bill  became  due  on  the  lOth  of  April,  and  was  not  paid. 
On  the  12th  of  April,  which  was  a  Saturday,  the  agent  for 
the  respondents  posted  a  notice  of  dishonor  to  both  the 
drawers.  The  appellant  received  this  notice  on  the  same 
evening;  but  he  did  not  go  to  the  bank.  On  the  Monday 
following  Eraser  called  at  the  British  Linen  Company's 
bank  with  a  blank  bill  bearing  to  be  signed  by  the  appel- 
lant and  Macdonald  as  drawers  and  indorsers,  and  by  him- 
self as  acceptor.  The  signatures  of  the  appellant  and 
Macdonald  were  apparently  the  same  as  the  signatures  in  the 
bill  dated  the  7th  of  February,  1879.  Eraser  requested  the 
agent  to  renew  the  former  bill,  but  he  refused  to  do  so  for 
the  full  amount,  but  on  payment  by  Eraser  of  £6  to  the  ac- 
count of  the  bill  of  7th  of  February,  1879,  the  blank  bill  was 
filled  up  with  the  sum  of  £70.  It  then  purported  to  be  a 
bill  dat^d  the  14th  of  April,  1879,  for  £70,  drawn  by  the  ap- 

Sellant  and  Macdonald  on  Fraser,  payable  at  three  months 
ate,  and  indorsed  by  the  two  drawers  to  the  respondents. 
The  bill  of  the  7th  of  February  was  then  delivered  to 
Fraser. 

On  the  14th  of  July,  three  days  before  the  bill  dated  the 
14th  of  April  fell  due,  the  agent  for  the  respondents  wrote 
to  the  appellant,  "Your  bill  on  John  Fraser  for  £70  is  due 
on  17th  July,  and  lies  at  the  oflSce  for  payment."  This  was 
received  by  the  appellant,  but  he  did  not  then  come  to  the 
bank.  The  bill  was  dishonered  on  the  17th  of  July ;  and 
the  agent  for  the  respondents  wrote  to  the  appellant,  **  Your 
bill  on  John  Fraser,  14th  April,  for  £70  is  lying  in  my  hands 
under  protest  for  non-payment.  Be  so  good  as  to  order  it  to 
be  retired  immediately.''  Receiving  no  answer,  the  agent 
wrote  on  the  21st  of  July  calling  the  api)ellant's  attention 
to  the  bill,  and  intimating  that  if  it  were  not  paid  on  the 
84]  26th  of  July  it  would  be  put  in  the  hands  of  *the  law 
agent  for  the  bank  for  legal  proceedings.  The  appellant 
not  replying,  the  matter  was  put  in  the  hands  of  Mr.  Ross, 
the  bank's  law  agent ;  and  he  on  the  25th  wrote  to  the  ap- 
pt'llant  and  Macdonald,  demanding  payment  of  the  contents 
or  the  bill.  On  the  29th  of  July  Mr.  Ross  was  waited  on  by 
Mr,  McGillivray,  the  appellant's  solicitor,  who  then  on  the 
apjvellant's  behalf  declined  to  pay  the  bill  on  the  ground 
tliat  the  signatures  thereto  bearing  to  be  his  were  forgeries. 
Tills  was  the  first  intimation  that  the  respondents  received 
tliiU  the  signatures  to  the  bill  were  forgeries. 

It  was  not  suggested  that  there  was  any  change  in  the  po- 
sition of  the  bank  between  the  12th  and  29th  of  July. 


\ 
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The  respondents  charged  the  appellant  to  make  payment 
of  the  amoant  of  the  bill  of  the  14th  of  April,  1879,  on  the 
ground  that  it  was  drawn  and  indorsed  by  him,  or  with  his 
knowledge  and  authority,  and  that  he  was  aware  that  the 
said  bill,  having  his  name  as  drawer  and  indorser  thereon, 
was  presented  to  the  bank ;  and  if  he  did  not  draw  and  in- 
dorse the  bill  himself,  he  misled  the  bank  into  the  belief 
that  the  signature  thereon  was  his  genuine  signature,  and 
he  adopted  them  as  his,  and  assumed  the  responsibility  at- 
tached to  drawing  and  indorsing  them. 

The  appellant  raised  a  note  of  suspension  of  the  charge, 
and  a  proof  was  adduced  before  the  tord  Ordinary. 

The  appellant  is  a  contractor  in  a  small  way  of  business  at 
Abriachan  ;  he  is  not  unfamiliar  with  bill  transactions.     He 
stated  shortly,  in  his  evidence  that  he  never  had  any  trans- 
actions with  John  Eraser,  'the  acceptor.     He  had  received  a 
note  from  him  dated  the  11th  of  February,  in  which  he 
asked  him  to  call  as  ^*he  had  some  particular  thing  to  tell 
him  ;"  but  he  did  not  pay  any  attention  to  that  letter  until 
he  received  the  notice  of  the  12th  of  April  from  the  respon- 
dents of  the  bill  of  the  7th  of  February,  1879.     He  then 
thought  he  must  be  the  John  Fraser  mentioned  therein,  and 
he  went  to  him  on  the  Monday  following  and  asked  him  if 
he  had  anything  to  do  with  the  bill,  Fraser  admitted  to  him 
that  he  bad  forged  his  name,  but  he  solemnly  assured  him 
that  he  had  paid  the  bill  by  cash.     Fraser  handed  him  the 
bill  of  the  7tn  of  February,  and  he  took  it  away  with  him. 
Before  he  parted  with  Fraser  he  got  from  a  letter,  post 
dated  the  16th  *of  April,  to  the  effect  that  before  that    [85 
date  he  (M'Kenzie)  bad  not  signed  a  bill  in  his  (Fraser' s) 
favor.     He  got  that  letter,  he  said,  to  ''show  that  he  had 
nothing  to  with  it,  and  that  he  had  cleared  the  bill  with 
cash."     He  then  had  a  dram  with  Fraser  in  &  public  house, 
and  Fraser  lent  him  £3  or  £4  for  a  few  days,  which  he  paid 
back.     He  did  not  make  any  inquiry  at  the  bank  as  the  bill 
had  been  cleared  by  cash.     Then  when  he  received  the  no- 
tice of  the  14th  of  July  he  again  went  to  Fraser,  and  accused 
him  of  not  being  ''through  with  him  when  he  did  not  tell 
him    he  had  put  in  a  new  bill  to  relieve  the  other";  but 
Fraser  assuring  him  that  he  would  be  ready  to  meet  the 
bill  when  due,  ne  did  not  then  inform  the  bank.     But  on 
getting  the  second  notice  of  dishonor  he  went  to  Inverness 
and  put  the  matter  in  the  hands  of  his  law  agent  Mr.  Mc- 
Gillivray,  instructing  him  to  protect  him  against  the  for- 
gery.    McGillivray,  with  the  view  of  saving  Fraser,  in  which 
attempt  M'Kenzie  appears  to  have  assisted,  spent  some  days 
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in  trying  to  get  the  bill  of  the  14th  of  April  renewed  by  an- 
other, bat  was  nnsaccessfnl. 

The  man  Macdonald  said  that  he  had  no  knowledge  of  the 
second  bill  until  he  received  the  bank  notice,  and  as  to  the 
first  bill  Fraser  sent  him  a  note  that  he  had  squared  it,  and 
not  to  mind  the  bank  notice ;  M'Kenzie  also  told  him  it  was 
squared. 

The  evidence  of  John  Prazer  himself,  who  had  been  by 
this  time  committed  for  trial  on  a  charge  of  forgery,  and  of 
his  father,  was  of  quite  an  opposite  character.  John  Fraser, 
the  forger,  said  the  appellant  came  to  him  to  get  the  first 
bill  renewed  before  he  (Fraser)  went  to  the  bank  about  it ; 
and  that  the  appellant  had  authorized  the  renewal  in  his 
name,  and  Macdonald  had  also  authorized  his  signature. 

The  father  of  John  Fraser  stated  that  his  son  told  him 
M^Kenzie  had  signed  both  bills,  and  M'Kenzie  himself  told 
him  he  had  signed  the  second  bill  and  put  it  all  right. 

The  appellant's  material  plea  in  law  was : 

1.  The  signatures  upon  the  bill  charged  on,  bearing  to  be 
the  complainer's,  never  having  been  written  by  him,  or  with 
his  authority  or  knowledge,  and  the  respondents'  averments 
of  adoption  being  unfounded  in  fact,  and  insufficient  in  law, 
the  coraplainer  is  entitled  to  have  the  charge  suspended. 
86]    *The  respondents'  pleas  in  law  were : 

1.  The  said  bill  having  been  drawn  and  indorsed  by  the 
com  plainer,  or  with  his  knowledge  and  authority,  there  are 
no  sufficient  grounds  for  suspending  the  charge  thereon. 

2.  The  complainer  having  adopted  said  bills,  is  barred 
from  pleading  the  forgery  thereof. 

The  Lord  Ordinary (*)  held  that  the. truth  of  the  appel- 
ant's  contention  was  established  by  the  evidence. 

Against  this  decision  the  respondents  reclaimed,  and  in 
that  action  did  not  impeach  the  allegation  that  the  signa- 
tures were  forgeries. 

The  Lords  of  the  First  Division  (Lord  Shand  dissenting), 
on  the  4th  of  June,  1880,  recalled  the  Lord  Ordinary's  in- 
terlocutor, and  repelled  the  reasons  for  the  suspension  on 
the  grounds  (l)that  the  appellant  was  perfectly  aware,  or  at 
least  had  very  good  reason  to  believe,  that  the  first  forged 
bill  was  replaced  by  the  second  forged  bill,  and  that  he 
permitted  that  to  be  done  and  acquiesced  in  the  proceeding ; 
and  (2),  that  assuming  such  knowledge  and  acquiescence  on 
the  part  of  the  appellant  not  to  be  established,  he  must 
nevertheless  be  said  to  have  adopted  the  bill  charged  on  by 
reason  of  bis  failure  to  give  information  to  the  respondents 

0)  Lord  Adam. 
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that  his  signatare  was  forged  after  the  receipt  of  the  notices 
Bent  by  the  respondents  in  July,  1879  ('). 

Against  this  decision  the  appellant  appealed,  suing  in  for- 
ma pauperis. 

Feb.  3,  4,  8.  Mr.  Damd  Brand  and  Mr.  Rhind  (of  the 
Scotch  bar),  contended  for  the  -appellant — who  was  a  sim- 
ple and  illiterate  man,  though  not  unacquainted  with  bill 
transactions — that  it  was  clearly  shown  by  the  evidence  ad- 
duced that  he  did  not  know  of  the  existence  of  the  first  bill 
until  he  received  the  notice  of  dishonor  sent  on  the  Satur- 
day, the  12th  of  April ;  nor  any  knowledge  or  suspicion  of 
the  second  bill  until  the  arrival  of  the  notice  of  the  14th  of 
July.  It  was  proved  that  at  the  earliest  moment  he  could 
be  went  to  the  forger,  who  solemnly  assured  him  that  the 
bill  had  been  paid  by  cash,  and  believing  the  forger,  could 
not  be  said  to  be  unnatural  or  unintelligible.  Then  as  to 
*the  other  bill,  so  far  as  showing  any  desire  to  adopt  [87 
the  forged  signature  as  his  own,  they  submitted  he  had  done 
all  that  occurred  to  him  to  repudiate  it.  His  silence  as  re- 
gards the  bank,  from  the  14th  to  29th  of  July,  did  not  alter 
the  position  of  the  bank,  or  put  the  bank  in  any  worse  one, 
for  the  bank's  position  was  unalterably  fixed  on  the  14th  of 
April.  Nor  could  he  be  said  to  have  misled  the  bank  by 
his  silence  on  the  14th  of  April,  for  its  agent,  without  wait- 
ing to  hear  from  him  a  longer  time  than  from  a  Saturday  to 
a  Monday,  on  that  very  day  renewed  the  bill — a  bill  the 
signatures  to  which  the  agent  had  accepted  as  genuine — 
without  the  slightest  previous  attempt  to  find  out  whether 
they  were  so  or  not.  The  only  evidence  against  the  appel- 
lant was  that  of  the  Frasers:  persons  whose  testimony  could 
not  be  held  to  outweigh  that  given  by  the  appellant  and  the 
™^  Macdonald.  The  forger  was  then  awaiting  his  trial, 
and  both  he  and  his  father  were  interested  in  giving  evi- 
a«nce  in  a  certain  direction.  Therefore,  though  it  might 
^  said  that  the  appellant  had  been  careless  in  not  making 
]?^H*/'y  as  to  the  truth  of  Eraser's  statement  on  the  14th  of 
thar  fh  ^^®  bank;  they  submitted  that  it  was  not  proved 
hiQ  appellant  tacitly  or  otherwise  authorized  the  use  of 

his  f  ^^®  ^^  ^^^  ^'^^  charged,  or  that  he  ratified  or  adopted 
frnm  ''^f^  signature  tbereto,  or  that  he  was  now  estopped 
Ed^  ^^'ying  on    the  forgery.    The  law  of  Scotland  and 

jgiand  as  to  bills  of  exchange  was  not  dissimilar, 
^^aejr  commented  on  FirOayv.  Gurrie^)\  BoydY.  Rob- 

p.  836^^^  ^^^  Gaa.,  4th  Series,  vol  vii,       (»)  Court  of  Sees,  Cas.,  2d  Series,  vol. 
d4  Ej^o.  Uep.  30 
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ertson  (*) ;  Frdser  v.  Maclennan  (') ;  Mc Arthur  v.  Pater- 
son  (*) ;  Brown  v.  British  Linen  Company  (*) ;  Urquhart 
V.  Bank  of  Scotland  (*).  Cases  of  estoppel,  Cairncross  v. 
Lorimer{*)\  Smith's  Leading  Cases  (8th  ed.),  vol.  ii,  at 
88]  p.  896 ;  Freeman  v.  Cook  (').  These  *cases  so  far  as 
affecting  the  question  here  will  be  found  fully  dealt  with  in 
Lord  Watson^s  judgment  (*). 

J.  B.  Balfour,  S.G.  (Scotland),  and  Mr.  Chitty,  Q.C.,  for 
the  respondents,  submitted  that  it  was  established  by  the 
evidence  that  the  appellant  had  before  or  on  the  14th  of 
April  authorized  the  use  of  his  name,  or  had  on  that  date  a 


(>)  Court  of  Seas.  Cas.,  2d  Series,  vol 
xvii,  p.  169. 

(*)  Court  of  Seas.  Cas.,  2d  Series,  voL 
xii.  p.  208. 

(«)  Court  of  Sess.  Cas.,  Ist  Series,  vol. 
iii  f2d  ed.),  p.  427. 

i*)  Court  of  Sess.  Cas.,  8d  Series,  yol.  i, 
p.  793. 

(»)  9  Scot  Law  Rep.,  608. 

(•)  8  Macq..  827. 

(^)  2  Ex,  664.  That  was  a  case  where, 
upon  the  sheriff  seizing  goods,  a  party 
had  made  certain  representations  as  to 
the  ownership  of  them,  and  the  question 
was  whether  he  was  estopped  from  dis- 
puting the  truth  of  what  he  had  so  said, 
baron  Parke  said  "the  estoppel,  there- 
fore, if  it  be  one,  created  by  the  conduct 
of  the  bankrupt  in  this  case,  is  not  opened 
by  the  omission  to  plead  it,  and  the  only 
question  is,  whether  it  be  an  estoppel  ? 
It  is  contended  that  it  was  upon  the  au- 
thority of  the  rule  laid  down  in  Pickard 
Y.  Searn  (6  Ad.  <b  £1.,  at  p.  474).  That 
rule  is,  that  where  one  by  his  words  or 
conduct  wilfuUy  causes  another  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that 
belief,  or  to  alter  his  own  previous  posi- 
tion, the  former  is  precluded  from  aver- 
ring against  the  latter  a  different  state  of 
thinga  el^  existing  at  the  same  time. 
TImt  wm?  founded  on  previous  authorities : 
ia  Lhe  tmses  Grave*  v.  Key  (3  B.  &.  Ad., 
SIB);  H^m  v.  Rogers  (9  B.  <b  C,  686), 
dnd  had  been  acted  on  in  some  cases 
irnca  Tbti  principle  is  stated  more 
bruadty  by  Lord  Denman  in  the  case  of 
Grtng  v.  Welh  (10  Ad.  &  E.,  97),  where 
his  Lordship  says  that  a  party  who  negli- 
ffmiltf  or  culpably  stands  by  and  aUows 
Another  t<>  contract  on  the  faith  of  a  fact 
wbich  hti  can  contradict,  cannot  after- 
waritfi  i]lj^[>ute  that  fact  in  an  action 
igidost  the  persoi^  whom  l^e  has  himself 


assisted  in  deceiving.  Whether  that  rule 
has  been  correctly  acted  upon  bv  the  jury 
in  all  the  reported  cases  m  which  it  has 
been  appliea  is  not  now  the  question  ; 
but  the  proposition  contained  in  the  rule 
itself,  as  above  laid  down  in  the  case  of 
Pickard  v.  Sears,  must  be  considered  as 
established.  By  the  term  **wilftiUy,'' 
however,  in  that  rule,  we  must  under- 
stand, if  not  that  the  party  represents 
that  to  be  true  which  he  knows  to  be  un- 
true, at  least  that  he  means  his  represen- 
tation to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly ;  and  if,  whatever 
a  man's  real  intention  may  be,  he  so  con- 
ducts himself  that  a  reasonable  man  would 
take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation 
would  be  equally  precluded  from  contest- 
ing its  truth ;  and  conduct  by  negligence 
or  omission,  where  there  is  a  duty  cast 
upon  a  person,  by  usage  of  trade  or  other- 
wise, to  disclose  the  truth,  may  often 
have  the  same  effect.  As,  for  instance,  a 
retiring  partner  omitting  to  inform  his 
customers  of  the  fact,  in  the  usual  mode, 
that  the  continuing  partners  were  no 
longer  authorized  to  act  as  his  agents,  is 
bound  by  all  the  contracts  made  by  them 
with  third  persons,  on  the  faith  of  their 
being  so  authorized."  Nearer  the  end  of 
his  judgment  Baron  Parke  further  sa^'s: 
"  In  truth,  in  most  cases  to  which  the 
doctrine  in  Pickard  v.  Sears  is  to  be  ap- 
plied, the  representation  is  such  as  to 
amount  to  the  contract  or  license  of  the 
party  making  it."  See,  also,  Jorden  v. 
Money  (6  H.  L.  Cas.,  at  pp.  214,  266), 
Clarke  v.  ffarl  (6  H.  L.  Cas..  at  p.  66rt), 
and  HovHxrd  v.  Hiidsofi  (2  E.  <fc  B.,  at 
p.  10),  where  this  opinion  of  Baron  Parke 
was  acted  on. 
(8)  Pa«/,  atp.  110. 
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knowledge  that  the  second  bill  had  been  put  in.  On  the 
other  hand,  taking  it  that  he  did  not  know  till  the  notice  of 
the  14th  of  July,  from  that  date  *hi8  silence,  and  his  [89 
efforts  to  get  the  bill  taken  up  constituted  ratification  and 
adoption. 

On  the  appellant's  own  evidence,  it  was  clear  that  on  the 
14th  of  April  he  suspected  the  existence  of  the  second  bill. 
He  found  Eraser's  shop,  which  could  not  be  started  without 
the  forgery  of  the  first  bill,  still  a  going  concern,  and  that 
Fraser  was  able  to  lend  him  £4.  The  argument  that  he  had 
no  serious  suspicion  could  not  be  maintained,  as  it  left  the 
post-dated  letter  of  the  16th  of  April  wholly  unaccounted 
for.  The  appellant  stated  the  object  of  that  letter  was  to 
show  that  the  bill  was  paid  in  cash,  but  it  contained  no 
words  to  that  effect.  If  anything,  that  letter  showed  that 
M'Kenzie  wanted  to  make  evidence  in  his  own  favor,  in  case 
the  bill  was  not  paid.  Against  the  appellant's  evidence 
they  had  that  of  the  two  Frasers ;  and  the  fact  that  the  bill 
was  renewed  on  the  very  day  of  the  appellant's  visit  to  John 
Fraser,  corroborated  their  story.  Then  the  appellant's 
silence  from  the  14th  of  July,  and  his  activity  for  over  a 
fortnight,  trying  to  get  Fraser' s  uncle  to  take  up  the  bill — 
to  screen  Fraser — leaving  the  bank  in  the  dark  while  he 
tried  to  make  provision  to  again  deceive  them — that  and  his 
knowledge  of  the  first  forgery,  suggested  that  he  himself 
was  implicated,  or,  at  all  events,  was  of  itself  sufficient  to 
infer  adoption  of  the  bill.  They  had  here,  they  submitted, 
an  element  of  conduct  which,  coupled  with  his  silence,  made 
him  liable.  Lord  Shand,  in  the  court  below,  said  that 
silence,  even  obstinate  silence,  or  inaction,  was  not  enough ; 
but  the  Lord  Ordinary,  who  acquitted  the  appellant,  was 
not  of  that  opinion,  and  many  cases  could  be  figured  in 
which  assent  may  be  inferred  from  silence,  with  a  certainty 
just  as  absolute  as  it  could  be  inferred  from  words.  There 
was  no  doubt  as  to  the  law :  if  previous  decisions  were  to  be 
followed.  In  Urquhart  v.  Bank  of  Scotland {^\  silence  and 
inaction — failure  to  disclaim  the  bill  until  after  nineteen 
days — were  the  grounds  on  which  the  charge  was  supported. 
That  case  was  singularly  like  this — there  the  forger  had 
previously  forged  tlie  name  of  the  suspender  to  several  bills : 
here  Fraser  forged  the  appellant's  name  to  one  bill  only. 
In  TJrquharV B  Case  the  person  whose  name  was  forged  does 
not  seem  to  have  suspected  the  existence  of  the  *bill  [90 
until  overdue — but  in  this  case  Fraser  had  the  strongest 

Q)  14ih  June,  1872;  9  Scot  Law  Rep.,  608, 
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reason  to  suspect  the  existence  of  the  bill  at  the  date  it  was 
drawn.  The  Lord  Ordinary  seemed  to  think  that  in  UrqU' 
TiarVs  Case  the  bank  suffered  prejudice  by  the  failure  of  the 
suspender  to  disclaim  the  bill,  but  that  did  not  appear  to  be 
the  fact  in  either  that  case  or  Brovm  v.  The  British  Linen 
Company  Q^ — a  case  of  relevancy.  For  though  the  forger 
absconded  in  Vrquharfs  Case^  he  was  afterwards  appre- 
hended, and  in  neither  case  was  damage  to  the  bank  any 
Sart  of  the  allegations  of  the  charger ;  but  here  there  was  no 
oubt  the  bank  was  damnified  by  the  appellant's  failure  to 
communicate  with  them  on  the  14th  of  April.  In  If^indlay 
V.  Currie  (')  it  was  distinctly  settled  that  a  charge  might 
proceed  on  a  forged  bill  if  it  had  been  accredited  or  adopted, 
there  Lord  Fullerton  said  that  in  such  cases,  the  suspender 
is  held  barred  from  pleading  that  ground  of  suspension, 
and  in  that  case  there  was  no  averment  of  anything  but 
silence.  The  earlier  case  of  McArthur  v.  Paterson  ('),  was 
no  authority  that  mere  silence  may  not  be  sufficient ;  and 
Boyd  V.  Union  Bank  (*)  and  Warden  v.  British  Linen  Com- 
pany ('),  were  merely  cases  in  which  the  facts  were  insuf- 
ficient to  prove  adoption.  They  submitted  that  here  the 
bank  was  misled  and  suffered  from  the  appellant's  conduct, 
whose  clear  duty  it  was  to  have  disclosed  the  forgery,  and 
that  the  law  which  holds  him  liable  on  account  of  his  failure 
to  do  so  was  sound  in  principle  and  wholesome  in  practice. 
Mr.  Brandy  in  reply. 

The  Law  Peers  delivered  judgment  as  follows : 
Lord  Selborne,  L.C:  In  this  case  there  are  two  ques- 
tions ;  the  first  whether  the  appellant  authorized  or  assented 
to  the  signature  of  his  name  as  drawer  and  indorser  of  the 
bill  of  exchange  of  the  14th  of  April,  1879 ;  the  second, 
91]  whether,  if  he  did  not,  he  has  nevertheless  so  ^acted 
as  to  be  estopped  from  denying  his  liability  on  that  bill  in  a 

Question  between  himself  and  the  respondents,  the  British 
linen  Companv. 

If  the  first  of  these  questions  ought  to  be  answered  in  the 
appellant's  favor,  I  am  clearly  of  opinion  that  the  circum- 
stances of  the  case  raise  no  estoppel  a^inst  him.  He  has 
done  nothing  from  first  to  last  by  which  the  respondent-s 
can  have  been  led  to  act  in  any  way  in  which  they  would 
not  otherwise  have  acted,  or  to  omit  to  take  any  step  for 

O  1868;  Coart  of  Seas.  Cas,  8d  Series,  (>)  1826;  Conrt  of  Seas.  Caa,  Ist  Se- 
voL  i,  p.  798.  ries,  vol.  iii  (2d  ed.),  p.  427. 

(•)  1850;  Ibid,  2d  Series,  vol  xiU,  (<)  1864;  Ibid,  2d  Series,  voL  xvii, 
p.  278.  p.  169. 

(*)  1868 ;   Court  of  Sess.  Cas.,  8d  Series,  vol.  i,  p.  402. 
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their  own  security,  or  in  any  sense  for  their  benefit,  which 
they  wonid  otherwise  have  taken;  nothing  from  which  the 
respondents  or  a  court  of  justice  could  reasonabljr  infer  that 
he  "adopted,"  or  admitted  his  liability  upon,  this  bill. 

The  merits  of  the  respondents  appear  to  me  to  be  ex- 
tremely small.  They  took  from  John  Fraser  the  first  bill 
for  £76  on  the  7th  of  February,  1879,  bearing  the  signatures 
of  the  appellant  and  John  Macdonald,  without  any  knowl- 
edge of  tnese  parties,  or  of  their  handwriting,  and  without 
any  inquiry  whatever.  The  bill  was  not  one  which  had  been 
previously  in  circulation ;  it  was  offered  by  John  Fraser  to 
the  bank  to  obtain  a  loan  of  money  for  his  own  benefit,  for 
the  purpose  of  paying  for  a  grocery  business  which  he  was 
then  taking  up  in  Inverness.  John  Fraser  had  not  been 
their  customer  before ;  they  knew  nothing  of  him,  except 
that  he  had  been  in  the  employment  of  a  respectable  mer- 
chant who  was  one  of  their  customers.  On  Saturday,  the 
12th  of  April,  1879 — two  days  after  the  bill  became  due — they 
caused  notice  to  be  given  to  the  appellant,  and  also  to  Mac- 
donald, both  of  whom  resided  and  were  in  employments  at 
some  little  distance  from  Inverness.  But  on  the  following 
Monday,  before  any  reply  had  been  or  could  reasonably 
have  been  expected  to  oe  received  to  these  notices,  they 
gave  up  this  bill  to  John  Fraser  in  exchange  for  £6  cash  and 
for  another  bill  which,  when  produced  to  Mr.  Williamson, 
was  signed  in  blank  with  the  same  names,  and  was  filled  up 
by  John  Fraser  in  Mr.  Williamson's  presence  for  £70,  being 
the  bill  now  in  question.  It  is  impossible  for  the  respon- 
dents to  contend  that  any  conduct  or  silence  on  the  appel- 
lant's part  caused  them  to  take  either  the  first  or  the  second 
bill,  or  to  abstain,  on  the  14th  of  April,  from  doing  any- 
thing for  their  own  security  which  they  would  otherwise 
have  done. 

♦The  respondents,  on  the  14th  of  July,  1879  (before  [92 
the  second  bill  became  due),  and  again  on  the  18th  and  21st 
of  July  (when  it  was  overdue)  gave  notices  to  the  appellant ; 
and  on  the  29th  of  July  they  were  informed  that  he  denied 
his  signature  to,  and  his  liaoility  upon,  that  bill.  There  is 
no  principle  on  which  the  appellant's  mere  silence  for  a 
fortnight,  during  which  the  position  of  the  respondents  was 
in  no  way  altered  or  prejudiced,  can  be  held  to  be  an  ad- 
mission or  adoption  of  liability,  or  to  estop  him  from  now 
denying  it.  What  took  place  during  the  interval  was  un- 
known to  the  respondents ;  and  it  has,  in  my  opinion,  no 
tendency  to  show  that,  in  point  of  fact,  the  appeUant  then 
was,  or  admitted  himself  to  be,  or  intended  to  become,  liable. 
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He  communicated  as  early  as  the  18tb  or  19th  of  Joly  with 
Mr.  McGillivray,  a  law  agent,  expressly  on  the  footing  that 
his  name  had  been  forged,  and  that  he  was  not  liable.  It  is 
plain  that  Mr.  McGillivray  was  desirous,  if  possible,  to  get 
some  settlement  made,  by  which  criminal  proceedings  might 
be  avoided.  The  appellant  was  also  quite  willing  that  such 
a  settlement  should  be  arrived  at,  if  it  could  be  done  without 
making  him  liable.  No  such  settlement,  however,  was  arrived 
at ;  and  I  am  unable  to  discover  in  the  communings  which 
then  took  place,  any  ground,  in  fact  or  in  law,  on  which 
the  appellant  ought  to  be  held  to  have  become  liable  on  the 
bill  by  reason  of  those  communings,  if  he  was  not  so  before. 

The  (][uestion,  therefore,  in  my  judgment,  is  only  one  of 
fact ;  VIZ.,  whether  the  appellant  did  or  did  not  authorize  or 
assent  to  the  use  of  his  name  on  the  14th  of  April  by  John 
Fraser  ;  and  it  appears  to  me  that  the  onus  proharidi  on 
this  point  rests  entirely  upon  the  respondents,  it  being  ad- 
mitted that  the  signature  to  the  bill  of  the  14th  of  April  ia 
not  in  the  appellant's  handwriting.  The  question,  I  think, 
turns  alto^ther  upon  what  took  place  when  the  appellant 
met  John  Fraser  on  that  day.  If  it  is  shown  that  he  then 
knew,  or  had  reasonable  grounds  to  believe,  that  a  new  bill, 
with  his  name  upon  it,  had  been  given  bv  John  Fraser  to 
the  respondents,  the  conclusion  (under  all  the  circumstances) 
would  be  inevitable  that  he  assented  to,  and  became  bound 
by,  the  use  so  made  of  his  name.  On  the  contrary  suppo- 
sition it  is,  of  course,  impossible  to  hold  that  he  assented 
93]  to  that  ^of  which  he  was  ignorant,  and  which  he  had  no 
reason  to  believe. 

This  is,  in  great  measure,  a  question  depending  upon  the 
credit  to  be  given  to  the  witnesses  on  each  side.  If  John 
Fraser  and  his  father  are  believed,  the  case  against  the 
appellant  is  established.  But  John  Fraser  and  his  father 
(besides  the  discredit  attaching  prima  facie  to  a  witness 
acknowledged  to  have  been  guilty  of  forgery,  and  to  one 
closely  related  to  him,  and  identified  with  him  in  feeling 
and  interest,)  prove  more  than,  in  view  of  the  undoubted 
facts  of  the  case,  I  find  it  possible  to  believe.  According  to 
the  father,  John  Fraser  told  him  that  the  appellant  had  act- 
ually signed  both  the  bills ;  Macdonald  said  he  had  signed 
the  second  bill;  and  the  appellant  said  he  had  '^ put  the 
second  bill  all  right."  According  to  John  Fraser  himself, 
the  appellant  came  to  him  to  get  the  first  bill  renewed  bt^fore 
he  (John  Fraser)  went  to  the  bank  about  it,  and  expressly 
authorized  the  renewal  in  his  name.  If  these  statements 
were  true,  the  appellant's  signature  was  subscribed  to  both 
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bills  by  his  authority,  and  there  was  no  forgery;  nor  was 
tiiere  any  reason  why  he  should  not  have  signed  the  second 
bill  himself.  I  am  unable  to  place  any  reliance  whatever 
upon  the  evidence  of  either  of  these  persons. 

The  Lord  Ordinary^  who  heard  and  saw  the  witnesses, 
gave  credit  to  the  appellant,  and  refused  it  to  the  Erasers. 
Taking  the  case  as  it  stands  upon  the  evidence  of  the  appel- 
lant and  of  Macdonald,  both  of  them  distinctly  deny  knowl- 
edge that  a  second  bill  had  been  given,  and,  a  fortiori^  that 
it  had  be^n  given  in  their  names :  the  appellant  says  he  was 
solemnly  and  positively  assured  by  John  Fraser  that  the 
first  bill  had  been  taken  up,  not  by  wav  of  renewal,  but  by 

Eayment :  and  the  assurances  given  to  Macdonald  were  that 
e  ''had  squared  it."  I  cannot  but  say  that  some  of  the 
circumstances,  as  they  appear  upon  the  evidence  of  these 
two  persons,  are,  to  my  mind,  suspicious  and  unsatisfactory. 
If  the  burden  of  proof  lay  upon  tne  appellant,  I  might  per- 
haps doubt  whether  he  had  satisfied  it.  But  the  burden  of 
proof  is  on  the  respondents ;  and  it  is  impossible,  merely 
because  there  are  some  suspicious  circumstances,  not  satis- 
factorily explained,  to  hola  a  man  liable  upon  a  bill  which 
he  did  not  sign  or  authorize,  and  of  the  existence  of  which  he 
swears  he  was  ignorant. 

*The  suspicious  circumstances  are:  (1.)  That  the  [94 
appellant,  after  learning  on  the  14th  of  April  that  his  name 
had  been  forged  to  the  first  bill,  did  not  communicate  with 
the  bank ;  (2.)  That  he  required  the  acknowledgment  (No.  18 
of  process)  to  be  given  him  under  John  Eraser's  hand,  which 
is  dated  the  16th  of  February,  and  which  merely  says, 
'' Before  the  above  date  Mr.  Duncan  M'Kenzie  did  not  sign 
a  bill  in  my  favor ;"  (3.)  That  when  he  took  away  the  first 
bill  of  the  7th  of  February  he  did  not  destroy  it,  but  gave 
it  to  a  young  man  named  James  Fraser  to  keep,  assigning 
as  his  reason  'Uhat  it  might  be  a  warning  to  him  not  to  do 
the  like;"  (4.)  That  the  interview  of  the  14th  of  April 
ended  in  an  adjournment  to  a  public  house,  and  in  a  loan  of 
£4  by  the  forger  to  the  appellant,  which  the  appellant  says 
he  afterwards  repaid  by  the  hand  of  James  Fraser;  and 
(6.)  That  there  was  the  delay  already  mentioned  in  July, 
before  the  appellant  gave  notice  to  the  bank,  that  is  to  say, 
to  Mr.  Williamson,  that  the  second  bill  was  a  forgery ;  and 
that,  when  he  did  say  so,  he  blamed  Mr.  Williamson  for 
not  insisting  '^on  a  further  reduction  when  the  first  bill 
became  due." 

This  latter  circumstance  appears  to  me  to  amount  to  very 
little  or  nothing;  and,  after  much  consideration,  I  think 
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that  all  the  other  circumstances  admit  of  explanation  upon 
the  hypothesis  that  the  appellant  was  thinking  of  the  nrst 
bill  only,  and  had  no  idea  that  a  second  bill,  also  bearing 
his  signature,  had  been  given  on  the  14th  of  April,  as  easily 
as,  or  more  easily  than  they  do  upon  the  contrary  supposi- 
tion. Evidently  he  had  no  sensitive  feeling  on  the  subject 
of  forgery,  so  long  as  he  did  not  himself  sniffer  by  it :  he 
condoned  it  with  great  facility  to  John  Fraser ;  he  did  not 
wish  to  inform  against  him ;  he  was  willing  to  remain  on 
friendly  and  familiar  terms  with  him,  and  perhaps  also  to 
squeeze  out  of  him  some  temporary  accommodation  as  the 
price  of  his  silence,  without  regard  to  the  difficulties  he 
might  be  under,  if  he  had  really  himself  found  the  money 
to  take  up  the  first  bill.  But  now  that  money  was  found 
(being  himself  unwilling  to  help)  the  appellant  might  also 
not  cnoose  to  inquire:  it  might  have  been  borrowed  from 
the  uncle,  William  Eraser,  or  from  somebody  else,  without 
making  it  necessary  to  suspect  any  second  forgery.  The 
document  dated  the  15th  of  April  (whatever  else  may  be  said 
95]  *cr  thought  of  it)  is  inconsistent  with  the  story  now 
told  by  the  Frazers,  and  confirms  (as  far  as  it  goes)  the 
appellant's  statement  that  John  Fraser  did  then  assure  him 
that  there  had  been  no  renewal  of  the  first  bill,  at  all  events 
in  his  (the  appellant's)  name.  The  fact  of  the  acknowl- 
edged forgery  might  suggest  precautions  against  future 
forgeries,  though  tbere  might  be  no  knowledge,  or  belief,  or 
suspicion,  that  any  such  had  already  taken  place.  The 
appellant  might,  not  unreasonably,  consider  it  a  proper  pre- 
caution against  any  such  possible  repetition  of  the  offence, 
to  retain  the  first  bill,  to  admit  some  persons  whom  he 
thought  discreet,  to  his  confidence  about  it,  and  to  have, 
under  John  Eraser's  own  hand,  what  (in  truth)  amounted 
to  an  admission  of  the  forgery  of  that  document,  and  to  an 
acknowledgment  that  he  had,  down  to  the  15th,  signed 
nothing  for  John  Eraser's  accommodation.  The  possession 
of  those  papers  gave  the  appellant  a  strong  hold  over  John 
Fraser.  With  the  first  bill  in  his  own  hands  he  had  no 
longer  anything  to  fear  from  the  notice  which  he  had 
received  from  the  bank;  and  he  might  think  it  the  most 
prudent  course  to  abstain  from  making  any  communication 
to  Mr.  Williamson  which  might  place  him  in  the  dilemma 
of  either  having  to  discover  John  Eraser's  guilt,  or  seeming 
to  admit  that  he  had  himself  been  liable  on  that  bill.  I  do 
not  say  or  think  that  tbe  appellant's  conduct,  if  it  is  to  be 
thus  explained,  was  commendable  or  satisfactory :  it  was  not 
such  as  might  have  been  expected  from  a  scrupulous  man 
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with  a  strong  sense  of  moral  propriety ;  but  it  was,  on  the 
other  band,  by  no  means  such  as  to  require,  for  its  explana- 
tion, that  he  should  have  had  in  his  mind  any  belief,  or  even 
suspicion,  that  another  forgery  of  his  name  had  taken  place 
on  that  14th  of  Apri],  contrary  to  the  positive  assurances 
which  he  states  he  had  received  from  John  Fraser. 

The  burden  of  proof  is  (as  I  before  said)  upon  the  respon- 
dents. In  my  opinion  they  have  failed  to  satisfy  it.  I 
think,  therefore,  that  this  appeal  ought  to  be  allowed,  and 
I  move  your  Lordships  accordingly. 

Lord  Blackburn:  My  Lords,  this  case  comes  before 
your  Lordships  by  way  of  appeal  from  the  First  Division 
of  the  Court  of  Session  against  an  ^interlocutor  by  [96 
which  the  majority,  consisting  of  the  Lord  President,  Lord 
Beas,  and  Lord  Mure,  reversed  the  interlocutor  of  the  Lord 
Ordinary,  Lord  Shand  dissenting.  As  the  Lord  Ordinary 
(Adam),  who  tried  the  cause,  saw  the  witnesses  and  heard 
them  give  their  testimony,  he  had  an  advantage,  in  so  far  as 
re^rds  any  question  depending  on  their  credibility,  which 
neither  the  judges  of  the  First  Division  nor  your  lordships 
possess;  and  therefore,  so  far  as  anything  turns  on  the 
credibility  of  the  testimony,  his  judgment  is  not  lightly  to 
be  overruled.  As  to  the  inferences  to  be  drawn  from  admit- 
ted facts,  the  Lord  Ordinary  had  no  advantage  over  either 
the  Lords  of  Session  or  your  Lordships.  I  think,  therefore, 
that  though  the  numbers  are  three  to  two,  the  case  comes 
before  this  House  without  any  great  superiority  of  authority. 

It  is  not  disputed  that  John  Fraser  took  to  the  agent  of 
the  British  Linen  Company  a  bill  for  £76,  dated  the  7th  of 
February,  1879,  and  payable  two  months  after  date,  pur- 
porting to  be  drawn  oy  the  appellant  M'Kenzie  and  a  man 
of  the  name  of  John  McDonala  on  and  accepted  by  John 
Fraser,  and  that  the  agent  discounted  that  bill,  it  does  not 
precisely  appear  when,  but  about  the  date  of  the  bill.  It 
was  understood  between  Fraser  and  the  agent  that  when  the 
bill  became  due  the  amount  should  be  reduced  and  a 
renewed  bill  given  and  discounted  for  the  balance.  It  is 
not  now  disputed  that  the  names  of  neither  of  the  drawers 
were  in  their  own  handwriting.  The  agent,  who  knew 
neither  of  them,  acted  entirely  on  the  faith  of  John  Fraser's 
representations.  The  bill  became  due,  and  was  dishonored 
on  the  lOth  of  April,  1879.  On  the  12th  of  April,  1879, 
which  was  a  Saturday,  and  not  before,  a  notice  oi  dishonor 
was  sent  by  post  to  M'Kenzie,  and  it  is  not  disputed  that  he 
did  receive  it  on  the  evening  of  that  day.  On  Monday  the 
14th  of  April,  Fraser  came  to  the  agent  bringing  with  him  a 
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paper  stamped  for  a  bill,  and  with  the  names  of  M^Kenzie 
and  Macdonald,  apparently  in  the  same  handwriting  as 
those  on  the  bill  of  the  7th  of  February,  written  on  it  in  the 
places  where  the  names  of  the  drawers  and  indorsers  shonld 
be.  Eraser  wished  the  bill  to  be  renewed  for  the  whole 
amount.  The  agent  declined  to  do  that — but  after  talking 
it  over,  it  was  agreed  to  be  renewed  to  the  extent  of  £70, 
97]  &nd  that  a  larger  reduction  ^wonld  be  made  when  the 
bill  was  renewed  again.  It  was  then  filled  up  as  it  now  is,  so 
as  to  purport  to  be  a  bill  dated  the  14th  of  April,  1879,  for 
JB70,  drawn  by  M'Kenzie  and  Macdonald  on  John  Fraser, 
payable  three  months  after  date  to  their  order,  accepted  by 
Fraser  and  indorsed  hy  the  two  drawers  to  the  British  Linen 
Company.  Fraser  paid  £6  and  the  charges.  The  bill  of  the 
7th  of  February  was  then  given  up  to  Fraser,  who  took  it 
away.  The  question  in  the  cause  is,  whether  on  the  facts 
proved,  M'Kenzie  is  liable  to  the  British  Linen  Company  on 
this  bill  of  the  14th  of  April. 

Pausing  for  a  moment  here  in  my  narrative  of  the  facts 
now  in  dispute,  it  seems  to  me  clear,  though  I  do  not  think 
it  is  quite  admitted,  that  the  agent  acted  in  discounting  this 
bill  as  he  had  acted  in  discounting  the  bill  of  the  7th  of 
February,  entirelv  on  his  faith  in  Eraser's  representations. 
Having  sent  off  the  notice  of  dishonor  so  late  as  the  Satur- 
day by  post,  he  had  no  right  to  suppose  the  drawer  would 
be  with  him  so  early  as  the  morning  of  the  Monday,  and 
therefore  the  undisputed  fact  that  M'Kenzie  had  not  done 
anything  to  deny  the  genuineness  of  his  signature  could 
not,  as  yet,  afford  any  new  ground  for  believing  it  was 
genuine. 

To  proceed  with  the  undisputed  facts — ^M'Kenzie  did  not 
inform  the  British  Linen  Company  that  his  signature  to  the 
bill  of  the  7th  of  February  was  a  forgery.  On  the  14th  of 
July,  1879,  an  intimation  was  sent  by  post  to  M^Kenzie  that 
**your  bill  on  John  Fraser,  Qreig  Street,  Inverness,  for  £70 
is  due  on  17th  July,  and  lies  at  this  office  for  payment."  This 
was  received  by  M'Kenzie,  who  did  not  come  to  the  bank. 
On  the  17th  of  July  the  bill  was  dishonored,  and  on  the 
18th  of  July  notice  of  dishonor  was  sent,  which  it  is  admit- 
ted was  received  by  M'Kenzie.  On  the  21st  of  July,  which 
was  a  Monday,  a  notice  was  sent  that  if  not  paid  on  Friday 
it  would  be  put  in  the  hands  of  their  law  agent.  On  the 
25th  of  July  the  law  agent,  Ross,  wrote,  and  on  the  29th  of 
July  a  writer  of  the  name  of  McGillivray,  who  had  been  em- 
ployed by  M'Kenzie,  informed  Ross  that  M'Kenzie's  defence 
was  that  his  signatures  as  drawer  and  indorser  were  forge- 
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ries.     This  was  the  first  intimation  that  was  given  to  the 
bank  that  the  genuineness  of  the  signatures  was  denied. 

The  disputed  facts  depend  on  the  effect  given  to  the  testi- 
mony, *as  to  the  credibility  of  which  there  has  been  [98 
a  great  difference  between  the  judges  below.  M'Kenzie  had 
not  only  denied  his  liability  to  the  bank,  but  he  had  charged 
John  Fraser  with  having  forged  his  signature.  If  this  was 
a  falsehood  it  was  a  very  wicked  one:  and  once  having 

Jledged  himself  to  it,  he  had  ^very  motive  to  persevere  in 
is  falsehood.  John  Fraser  was  brought  to  give  evidence 
from  the  prison  to  which  he  had  been  committed  on  M'Ken- 
zie's  charge,  and  had  a  very  strong  motive  to  try  to  fix 
M^Kenzie  with  responsibility  even  by  a  falsehood.  It  does 
not,  however,  by  any  means  follow  that  he  was  not  fixing 
him  by  telling  the  truth. 

The* testimonies  of  these  two  witnesses,  as  might  be  antici- 
pated, are  in  direct  conflict.  The  Lord  Ordinary  and  Lord 
Shand  believe  M'Kenzie  to  swear  truly  when  he  says  that 
he  never  knew  or  suspected  that  his  name  was  on  the  sec- 
ond bill  till  he  got  the  intimation  of  the  14th  of  July.  The 
Lord  President  and  Lord  Mure  believe,  directly  in  contra- 
diction of  his  testimony,  that  he  was  aware  of  it.  The  Lord 
President  says,  '^lam  disposed  to  come  to  the  conclusion 
that  the  complainer  was  perfectly  aware,  or,  to  say  the  least 
of  it,  he  had  very  good  reason  to  believe,  that  the  first  forged 
bill  was  replaced  by  the  second  forged  bill,  and  that  he  per- 
mitted that  to  be  done,  and  acquiesced  in  the  proceeding, 
and  was  clearly  participant  in  the  fraud  that  Fraser  had 
committed  upon  the  bank."  Lord  Deas  I  think  proceeds 
upon  another  ground. 

Before  examining  the  testimony  I  wish  to  consider  what 
it  was  relevant  to  prove,  for  I  think  some  confusion  has 
arisen  below  from  not  keeping  the  different  points  separate. 
As  it  is  not  now  disputed  that  none  of  the  signatures  were 
written  by  M'Kenzie,  being  in  fact  all  written  by  Fraser  the 
ace-eptor,  the  burthen  of  proving  that  he  was  liable  on  them 
rests  on  the  bank.  If  M^Kenzie  authorized  Fraser  to  write 
his  name  for  him,  he  gave  him  a  mandate  to  sign,  and  is,  of 
course,  liable,  and  there  was  no  forgery  on  the  part  of  Fra- 
ser. This  is  a  question  of  fact  depending  on  the  evidence. 
If  I  thought  it  was  satisfactorily  proved  that  M'Kenzie,  be- 
fore Fraser  uttered  the  bills  with  his  name  upon  them,  knew 
that  Fraser  was  going  to  do  so  and  took  no  steps  to  hinder 
him,  I  should  not  have  much  hesitation  in  drawing  the  in- 
ference *that  he  did  authorize  him.  But  even  though  [99 
it  was  not  made  out  that  the  signatures  were  authorized 
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originally,  it  still  would  be  enough  to  make  M'Kenzie 
liable,  if  knowing  that  his  name  had  been  signed  without 
his  authority,  he  ratified  the  unauthorized  act.  Then  the 
maxim  ''^  Omnia  raiiAdbitio  reirolrahUur  et  mandato  priori 
equiparatur^'*^  would  apply.  I  wish  to  guard  against  being 
supposed  to  say  that  if  a  document  witn  an  unauthorized 
signature  was  uttered  under  such  circumstances  of  intent  to 
defraud  that  it  amounted  to  the  crime  of  forgery,  it  is  in  the 
power  of  the  person  whose  name  was  forged  to  ratify  it  so 
as  to  make  a  defence  for  the  forger  against  a  criminal 
charge.  I  do  not  think  he  could.  But  if  the  person  whose 
name  was  without  authority  used  chooses  to  ratify  the  act, 
even  though  known  to  be  a  crime,  he  makes  himself  civilly 
responsible  just  as  if  he  had  originally  authorized  it.  It  is 
quite  immaterial  whether  this  ratification  was  made  to  the 

Serson  who  seeks  to  avail  himself  of  it  or  to  another.     The 
lOrd  President  says : 

There  is  another  averment  which  brings  ont  elements  of  particalar  impor- 
tanoe  in  this  case.  This  bill  was  a  renewal  of  a  previous  bill  with  the  same 
names  apon  it  for  the  sum  of  £76.  Upon  the  face  of  that  bill  the  complainer 
and  MacdoDftld  were  drawers,  and  John  Eraser  was  the  acceptor,  and  that  bill 
had  been  also  discounted  with  the  British  Linen  Company,  and  this  £70  bill,  as 
I  have  said,  was  a  renewal  to  the  extent  of  £70  of  that  previous  bill.  The  aver- 
ment made  is  further  :  "  He  never  intimated  to  the  bank  that  the  signature  of 
his  name  to  the  first  biU  was  a  forgery,  nor  did  he  so  intimate  to  the  bank  la 
regard  to  the  second  bill  untH  a  fortnight  after  he  had  received  notice  from  the 
bfl^k  of  the  bill  being  due.  If  he  did  not  draw  and  indorse  the  bills  himself, 
he  misled  the  bank  into  the  belief  that  the  signature  thereon  was  his  genuine 
signature,  and  he  adopted  them  as  his,  and  assumed  the  responsibility  attaching  to 
drawing  and  indorsing  them."  There  are  two  averments  here  which  require  to 
be  distinguished.  The  one  Is  that  the  complainer  was  aware  that  this  first  bill 
with  his  forged  name  on  it  as  drawer  was  presented  to  the  bank  and  discounted 
by  the  bank  in  reliance  upon  his  name  being  genuine.  That  means,  of  course, 
that  at  the  time  at  which  it  was  presented  to  be  discounted  the  complainer  was 
aware  that  his  signature  thereon  was  a  forgery;  and  if  that  is  established  I  think 
the  case  is  clear  indeed,  because  in  that  case  the  complainer  would  be  distinctly 
particeps  fraudidj  and  probably  answerable  criminally.  But  the  other  averment 
is  this — ^tnat  by  his  conduct,  not  silence  merely,  but  silence  combined  with  hia 
conduct,  he  allowed  the  bank  to  rely  upon  his  signature  being  genuine,  and  so 
adopted  it  as  his  genuine  signature. 

If  ow  I  cannot  bat  think  that  he  here  conf ases  two  separate 
propositions  of  law :  one  to  which  I  f ally  assent  with  an- 
100]  other,  *which  is  that  on  which  Lord  Deas,  as  I  un- 
derstand him,  bases  his  judgment,  to  which  I  do  not  assent, 
withoat  qaaliiications  which  prevent  its  being  applicable  to 
this  case.  As  I  have  already  said,  I  think  if  he  ratified  to 
anybody  or  for  any  purpose  the  act  done  by  Eraser  as  pro- 
fessing to  be  his  agent,  that  for  all  civil  purposes  enured  to 
make  nim  liable  just  as  if  he  had  originally  authorized  that 
act,  and  his  conduct  and  silence  combined  with  his  conduct 
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may  prove  sach  a  ratification  ;  and  if  the  phrase,  ^'adopted 
it  as  his  genuine  signature"  is  to  be  nndei'stood  as  meaning 
that  he  ratified,  I  quite  agree  with  what  is  said. 

And  I  agree  that  though  he  did  not  ratify  the  act  of  Era- 
ser, yet  he  may  preclude  himself,  bar  himself,  by  a  personal 
exception  from  averring  against  the  bank  that  the  signature 
was  not  genuine.  Lord  Deas  says  ''that  a  duty  lies  upon  a 
party  whose  name  is  forged  not  to  do  or  say  anything  that 
may  mislead  a  bank.  It  is  his  duty  not  to  say  anything 
that  may  so  far  deceive  a  bank  as  to  enable  a  forger  to  es- 
cape from  justice,  and  thereby,  for  anything  that  he  can  tell, 
Erevent  the  bank  from  recovering  from  him  full  indemnity. 
[e  is  not  entitled  to  speculate  upon  the  conseq^uences  that 
may  ensue  if  the  bank  is  prevented  from  going  immediately 
against  the  foi^er.  He  is  bound  to  take  for  granted  that  the 
result  will  be  to  prevent  them  from  recovering  on  the  bill 
which  otherwise  they  would."  I  agree  that  if  he  thus  leads 
the  bank  to  believe  in  the  genuineness  of  the  signature  till 
it  has  lost  some  opportunity  of  recovering  on  the  bill  which 
if  the  bank  had  known  of  the  forgery  they  might  have  used, 
it  would  be  a  sufficient  alteration  in  the  bank's  position  to 
preclude  him  as  against  the  bank.  But  when  Lord  Deas 
says  :  ^'  In  cases  of  this  kind  where  he  has  peculiar  means 
of  knowledge  whether  his  signature  is  forged  or  not,  he  is 
not  entitled  by  saying  or  doing  something,  or  not  saying  or 
doing  something,  to  lead  his  neighbor  to  think  that  his  sig- 
nature is  genuine  to  his  neighbor's  loss,"  he  goes  further 
than  I  am  inclined  to  follow  in  the  words  ''by  not  saying 
or  doing  something."  And  when  he  says,  "there  was  here 
not  only  a  moral  but  a  legal  duty  on  the  part  of  the  suspen- 
der to  have  informed  the  oank  that  his  signature  to  the  first 
bill  was  a  forgery,  and  if  he  had  done  so  there  would  not 
have  been  a  second  bill,"  I  not  only  doubt  his  position  that 
there  was  a  legal  duty  then  to  *have  informed  the  [101 
bank,  but  I  deny  his  conclusion  of  fact.     As  I  have  already 

Sointed  out,  the  second  bill  was  uttered  to  the  bank  before 
['Kenzie,  with  the  utmost  diligence,  could  have  informed 
the  banrk  that  the  first  was  forged.  It  would  be  quite  a 
different  thing  if  it  were  proved  that  M'Kenzie  knew  that 
the  bank  had  put  the  second  bill  with  his  name  on  it  to 
Eraser's  credit,  and  knew  tliat  at  a  time  when  he  had  rea- 
son to  believe  that  he  would  be  permitted  to  draw  against 
it.  His  silence  then  would  certainly  prejudice  the  bank, 
and  would  afford  very  strong  evidence  indeed  that  M'Ken- 
zie for  Eraser' s  sake  thus  ratified  Eraser's  act  for  a  time; 
and  a  ratification  for  a  time  would,  I  think,  in  point  o^  law 
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operate  as  a  ratification  altogether.  But  if  M^Kenzie  (as 
his  case  is)  first  knew  that  the  bank  had  taken  the  second 
bill  on  the  faith  of  his  forged  signature  on  receiving  the  in- 
timation of  the  19th  of  July,  he  knew  that  the  bank  were 
not  going  to  give  further  credit  to  Fraser  on  the  faith  of  that 
signature ;  and  that  all  the  mischief  was  already  done.  I 
cannot  think  that  even  if  M'Kenzie  had  gone  so  far  in  bis 
endeavors  to  shield  Fraser  from  the  consequences  of  his 
criminal  act  as  to  make  himself  liable  to  criminal  proceed- 
ings for  an  endeavor  to  obstruct  justice,  that  would  bar  him 
from  averring  against  the  bank  that  the  signature, was  not 
his.  Certainly  I  think  that  his  not  telling  the  bank  on  the 
15th  of  July  nor  till  the  29th  of  July  that  it  was  a  forgery, 
and  so  letting  them  continue  in  the  belief  that  it  was  genu- 
ine, if  he  had  not  induced  it,  could  not  so  preclude  him  if, 
as  I  think  was  clearly  the  fact  here,  the  bank  neither  gave 
fresh  credit  in  the  interval  nor  lost  any  remedy  which  if  the 
information  had  been  given  earlier  they  might  have  made 
available. 

The  principles  which  I  have  above  assumed  to  be  law  have 
been  recognized  in  England  ever  since  the  clear  judgment  of 
Mr.  Baron  Parke  in  Freeman  v.  Cook  (*).  The  Scottish  cases 
cited  at  your  Lordships'  bar  show  that  those  principles  have 
not  been  so  clearly  recognized  in  Scotland.  I  leave  to  my 
noble  and  learned  friend  who  is  to  follow  me  the  task  of 
commenting  on  the  Scotch  decisions,  which  he  is  much  more 
competent  to  perform,  merely  saying  that  I. have  read  them 
all,  and  that  every  one  I  think  is  perfectly  consistent  with 
the  principles  I  have  stated,  and  I  think  their  justice  must 
be  acknowledged  by  all. 

102J  *As  to  the  question  whether  the  evidence  of  M'Kenzie 
is  substantially  true  or  not,  I  shall  be  more  brief.  The 
Lord  President  reads  his  statement  as  to  the  conversa- 
tion which  took  place  at  Abriachan  Wood,  and  draws  the 
conclusion  that  M'Kenzie  knew  Fraser  *' could  not  have  a 
penny  to  spare."  I  cannot  go  so  far,  but  I  think  that  it 
does  show  that  M'Kenzie  doubted  his  solvency ;  the  last 
inference  which  I  should  draw  from  .that  is  that  he  would 
readily  become  surety  for  him.  Soon  after  that  conversa- 
tion he  received  the  letter  of  the  11th  of  February  written, 
be  it  observed,  after  the  bill  of  the  7th  of  February  had  been 
discounted.  He  says  that  he  did  not  go  in  to  see  Fraser  be- 
cause he  knew  that  there  was  no  business  between  them  be, 
M'Kenzie,  would  lose  bv  not  calling  on  him,  but  that  when 
he  received  the  notice  or  the  12th  of  April  he  recollected  this 

Q)  2  Ex.,  654 ;  see  note,  ante,  p.  87. 
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letter,  and  suspected  that  Fraser  had  put  his  name  to  a  bill, 
and  accordingly  went  into  Inverness  on  the  Monday  to  see 
Fraser.  I  can  see  nothing  incredible  in  this.  Then  he  says 
that— 

We  went  into  a  back  room  where,  showing  him  the  notice, 
I  asked  him  if  he  had  anything  to  do  with  this.  He  said  he 
had,  **but,"  he  added,  ''it  is  not  going  to  trouble  you  any 
more."  I  asked  him  what  he  meant  by  doing  such  a  thing  ? 
Q.  Doing  what* — A.  By  forging  that  bill  in  my  name.  He 
said,  '^  I  did  not  know  the  danger  of  it  at  the  time."  I  told 
him  I  would  not  pass  him,  but  would  give  him  up  to  the 
fiscal  at  once.  He  said,  ''You  need  not  do  that;  I  have 
the  bill  here,  and  it  will  not  meddle  with  you  after  this." 
He  showed  me  the  bill.  Q.  Was  anything  said  between  vou 
about  the  renewal  of  the  bill  ? — A.  iNot  a  word.  I  told  him 
at  the  same  time,  "  See  that  you  don't  put  in  another  to  re- 
lieve this  one."  And  he  said  upon  his  soul  and  body  he 
would  not.  He  told  me  that  he  paid  it  in  clear  cash.  This 
conversation  between  us  was  in  Gaelic.  I  believed  him 
when  he  said  the  bill  was  paid.  With  the  bill  he  gave  me 
I  went  up  to  the  shop  of  Mr.  James  Fraser,  No.  1  Ness 
Walk,  who  belongs  to  the  same  place  as  I  belong  to,  and  I 
gave  him  the  bill  and  he  kept  it.  I  never  saw  Fraser  of 
Greig  Street  again  until  I  heard  about  the  second  bill. 

Why  he  gave  the  bill  to  .Tames  Fraser  to  keep  is  never  ex- 

Jlained.     If  his  story  is  true  I  see  no  motive  for  it ;  but  if 
ohn  Fraser's  story  is  true  I  see  as  little  motive  for  it. 
Then  there  is  what  I  think  the  strongest  piece  of  evidence 
in  favor  of  the  bank.     It  is  not  brought  in  as  a  prominent 
-psLTt  of  their  case,  but  in  re-cross-examination : 

Re-cross-examined: — (Shown  No.  18;  letter  dated  the 
15th  of  April.)  This  letter  was  written  by  Fraser  when  the 
first  bill  was  got  up.  He  told  me  he  would  give  me  that 
letter  to  show  that  1  had  nothing  to  do  with  it,  and  that  he 
had  cleared  the  bill  with  cash.  I  asked  him  for  a  letter  to 
that  effect.  Q.  Did  *you  say  you  wanted  to  show  [103 
the  letter  to  your  sister? — A.  No.  Q.  Did  you  say  your 
sister  had  been  angry  at  you  for  going  into  the  bill  ? — A.  I 
could  not  say  that  for  I  did  not  go  into  the  bill.  I  had  had 
no  quarrel  with  my  sister  about  the  bill.  I  told  her  from 
the  lirst  day  that  I  got  any  notice  of  it  that  it  was  forged. 
On  the  day  when  I  got  No.  18  I  dare  say  Fraser  and  I  had 
a  dram  together,  I  think  in  the  Lome.  I  was  not  very  long 
with  him.     I  think  he  lent  me  £3  or  £4  for  two  or  three 
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days.  I  was  parting  with  him  on  the  other  side  of  the 
bridge,  and  said  I  had  to  look  for  £2  or  £3  for  a  day  or  two, 
and  he  said,  *'I  will  give  you  that,"  and  he  gave  me  £4. 
That  was  repaid  three  or  four  days  after  I  got  it.  1  sent  it 
to  him  by  James  Fraser.  Q.  Do  you  remember  meeting 
John  Fraser  in  Greig  Street,  near  his  shop,  about  the  month 
of  February,  1879,  and  asking  him  how  he  was  getting  on 
with  his  shop,  and  whether  he  would  be  able  to  clear  the 
bill  ?  Objected  to.  Objection  repelled. — A.  I  don't  mind  of 
that  occasion  for  it  never  happened.  By  the  Court :  Q.  How 
did  Fraser  come  to  give  you  the  first  bill  that  was  forged. — 
A.  When  I  went  to  him  with  the  notice  I  had  receivea  from 
the  bank,  he  had  the  bill  settled  in  the  bank  before  I  got  to 
his  shop.  Q.  Did  you  ask  him  for  it } — A.  No,  he  showed 
it  to  me  to  satisfy  me  that  it  was  fully  settled,  and  gave  it 
to  me.  I  don't  know  if  he  told  me  to  take  it  away.  He  did 
not  ask  it  back.  Q.  Did  you  put  it  in  your  pocket  and  go 
away  with  it  J — A.  Yes.  Q.  You  told  us  the  first  time  you 
spoke  to  Fraser' s  father  was  after  the  forgery  became  known 
in  the  district ;  but  you  said  afterwards  you  spoke  to  him 
after  you  had  got  the  first  notice  about  the  bill  % — ^A.  Yes. 
The  forgery  was  quite  current  in  the  district  after  the  first 
bill.    It  was  known  that  it  had  been  forged. 

John  Fraser,  who  is  brought  from  prison  to  give  evidence, 
gives,  as  might  be  expected,  a  very  different  account  of  the 
whole  transaction.  He  says  that  M'Kenzie  came  into  him, 
as  he  expected  he  would,  to  talk  about  renewing  the  bill. 
He  is  not  asked  when  anything  had  occurred  to  make  him 
expect  M'Kenzie  to  come  for  that  purpose,  but  clearly  im- 
plies that  M'Kenzie  had  before  that  had  knowledge  that  the 
first  bill  was  discounted,  and  that  it  was,  when  it  became 
due,  to  be  reduced  in  amount  and  renewed  as  to  part ;  and 
he  distinctly  swears,  both  in  chief  and  in  answer  to  the  Lord 
Ordinary,  that  M'Kenzie,  before  he  went  to  the  bank  to  get 
the  bill  renewed,  authorized  him  to  get  M'Kenzie's  name 
put  on  the  renewed  bill.  Why  M'Kenzie  did  not  write  his 
own  name  on  the  blank  stamp  is  never  explained. 

Then  as  to  the  transaction  in  the  public  nonse,  he  says : 

It  was  £6,  or  something  that  he  wanted.  I  did  not  sign 
it  until  he  came  in,  and  he  went  to  the  Royal  Bank  to  cash 
it  there.     I  don't  remember  when  I  saw  M'Kenzie  after  I 

fot  the  first  bill  from  the  bank,  but  he  came  to  my  shop  and 
showed  him  the  bill.  We  had  gone  to  a  public  house.  I 
had  left  a  boy  in  the  shop.  He  said  his  sister  and  mother 
104]    were  kicking  up  a  row  at  home  against  him  *for  giv- 
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ing  me  the  bill.  I  gave  him  the  bill,  or  he  took  it  and  kept 
it.  (Shown  No.  16.)  This  is  the  bill  I  gave  him.  I  think 
he  borrowed  £6  from  me  on  that  date.  We  had  some  drink. 
I  drank  lemonade,  and  he  drank  whisky.  We  were  alone 
together  for  a  good  long  while.  Q.  Did  yon  give  him  that 
bill,  or  did  he  take  it }— A.  He  took  it.  As  far  as  I  remem- 
ber, he  did  not  say  why  he  wanted  it.  He  wanted  to  get  a 
note  from  me  that  he  would  show  his  sister,  because  they 
were  kicking  up  a  row.     (Shown  No.  18.)    Q-  Did  he  ask 

{rou  at  that  time  to  write  a  letter,  and  did  you  write  this 
etter  I  ( The  Lord  Ordinary  again  cautioned  the  witness, ) 
— A.  I  did,  in  order  that  he  should  show  it  to  his  mother. 
Q.  Did  he  say  he  wanted  it  because  his  sister  was  making  a 
row  about  it) — A.  Yes ;  so  that  they  would  not  know  about 
it.  I  think  I  wrote  it  in  the  public  house.  I  don't  remem- 
ber how  much  drink  I  had  that  day  with  him.  He  did  not, 
so  far  as  I  remember,  say  why  he  wanted  the  old  bill. 

Now,  if  I  could  see  my  way  to  thinking  it  proved,  as  the 
Lord  President  does,  that  M^Kenzie  knew  that  Fraser  was  in 
such  want  of  money  that  he  could  not  possibly  have  met 


the  bill  in  cash,  and  had  £3  £r  £4  over  to  lend,  I  should 

"  _        or  £4  from  him  then  would  go 

very  far  to  show  that  he  knew  that  Fraser  had  renewed  the 


think  that  his  borrowing  £3  of  £4  from  him  then  would 


bill  with  M'Kenzie's  name  on  it,  and  either  had,  as  John 
Fraser  swears,  expressly  authorized  his  doing  so,  or,  at  all 
events,  then  ratihed  it.  And  though  it  is  imputing  to 
M^Kenzie  that  he  not  only  committed  periurv  for  the  pur- 
I)ose  of  defeating  the  just  claim  of  the  oank,  but  had  com- 
mitted the  far  more  wicked  crime  of  giving  information  to 
the  fiscal  leading  to  the  making  of  a  charge  of  forgery 
against  Fraser,  when  he,  M'Kenzie,  well  knew  that  Fraser 
had  not  committed  forgery  at  all,  yet  no  doubt  that  may  be 
true.  But  I  cannot  think  there  is  enough  evidence  to  jus- 
tify me  in  finding  such  a  very  serious  charge  proved.  I 
think  the  evidence  tha^  M'Kenzie  must  have  known  that 
Fraser  could  not  have  had  such  command  of  money,  by 
the  aid  of  his  friends  or  otherwise,  to  be  able  to  pay  £76  in 
cash  is  insufiicient ;  and  the  evidence  as  to  the  loan  itself  is 
brought  in  so  much  by  the  way  (not  striking  the  Lord  Ordi- 
nary, who  tried  the  cause,  as  of  importance),  so  that  no  op- 
portunity was  given  to  explain  it,  that  I  cannot  rely  upon  it. 
John  Fraser' s  evidence  is,  I  think,  on  the  face  of  it  so  im- 

Srobable  that  I  cannot  trust  it.     And  it  is  distinctly  in  con- 
ict  with  that  of  Macdonald.     John  Fraser,  the  father,  no 
doubt  says : 

34  Enq.  Rep.  21 
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I  went  to  the  bridge,  and  my  son  came  past  me,  and  I 
followed  him  and  asked  him  how  he  had  got  on.  He  said 
105]  to  me,  ''The  bill  is  all  right."  I  did  not  *speak  to 
Duncan  M'Kenzie  that  day ;  bat  when  I  was  repairing  the 
road  150  yards  from  his  house,  I  saw  him  one  day,  and  he 
stood  speaking  to  me,  and  said,  '*  I  am  sure  John  would  tell 
you  about  the  bill."  1  said,  ''Yes."  He  said,  "  Well,  I 
have  put  it  all  right  now."  This  was  after  the  bill  was  due 
in  April.  M'Kenzie  said,  "The  bill  is  in  my  possession 
now.^'  He  tapped  his  breast  as  he  said  so.  Q.  Did  he 
speak  to  you  about  the  second  bill } — A.  He  said  the  second 
bill  was  in  before  he  got  the  first  one  out.  I  cannot  say  that 
he  said  that,  but  he  meant  that  the  second  was  in  the  bank 
before  he  got  the  first  out.  Q.  Did  he  say  how  much  the 
second  bill  was  fort — A.  He  said  there  was  too  much  in  the 
first  bill ;  that  there  was  £76  in  it,  but  that  £6  had  been 
taken  off.    I  am  quite  certain  he  said  that  about  that  time. 

This,  if  accurately  remembered  and  truly  reported,  would 
show  an  admission  by  M'Kenzie.  But  I  cannot  trust  the 
accuracy  of  this  evidence. 

As  to  what  happened  afteyvards,  I  have  no  doubt  that 
M'Kenzie  would  have  been  quite  content  to  say  nothing 
about  the  forgery  if  John  Praser  or  John  Fraser  s  friends 
took  up  the  bill  and  freed  him  from  responsibility.  And  I 
have  no  doubt  that  he  delayed  making  the  chaise  of  forgery 
from  the  time  when  he  received  the  intimation  till  the  29th 
of  July,  in  hopes  that  they  would  do  so ;  but,  as  I  have 
already  said,  I  do  not  think  that  he  thereby  made  himself 
liable  to  the  bank  unless  the  bank  was  in  some  way  preju- 
diced by  that  delay,  which  in  this  case  it  was  not.  I  there- 
fore agree  in  the  motion  which  the  noble  and  learned  Lord 
has  made,  that  the  interlocutor  should  be  reversed. 

Lord  Watson  :  My  Lords,  the  process  of  suspension  in 
which  the  present  appeal  is  taken  was  raised  by  Duncan 
M'Kenzie,  the  appellant,  in  order  to  obtain  a  stay  of  sum- 
mary diligence  which  the  respondents  were  proceeding  to 
use  against  him  on  a  bill  of  exchange,  at  three  months,  for 
the  sum  of  £70  sterling,  and  bearing  date  the  14th  of  April, 
1879,  upon  which  his  name  appears  as  that  of  a  drawer  and 
indorser,  along  with  another  person  of  the  name  of  John 
Macdonald. 

The  sole  ground  of  suspension  stated  for  the  appellant  is, 
that  the  signatures  upon  the  bill  charged  on  bearing  to  be 
his,  are  forgeries.  The  respondents  on  record  denied  that 
allegation,  but  the  Lord  Ordinary,  who  gave  judgnaent  in 
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the  appellant's  favor,  *held  tbat  its  truth  was  estab-  [106 
lished  by  the  evidence.  In  the  Inner  House  the  respondents 
do  not  seem  to  have  Impeached  the  soundness  of  that  con- 
clnsion ;  and  the  Lord  President  accordingly  states  that 
^*  although  originally  the  chargers  denied  that  allegation 
it  must  now  be  taken  that  the  com  plainer' s  signature  cer- 
tainly is  a  forgery." 

The  majority  or  the  First  Division  of  the  Court  of  Session, 
consisting  of  the  Lord  President,  Lord  Deas,  and  Lord 
Mare,  gave  judgment  against  the  appellant  upon  these  two 
grounds:  (1.)  tnat  the  appellant  was,  to  use  the  language 
of  the  Lord  president,  "perfectly  aware,"  or  at  least  "  had 
very  good  reason  to  believe  that  the  first  forged  bill  was  re- 
placed by  the  second  forged  bill,"  and  that  the  appellant 
"  permitted  that  to  be  done  and  acquiesced  in  the  proceed- 
ing," and  (2.)  that  assuming  such  knowledge  and  acquies- 
cence on  the  part  of  the  appellant  not  to  be  established,  he 
must  nevertheless  be  held  to  have  adopted  the  bill  charged 
on  by  reason  of  his  failure  to  give  information  to  the  respon- 
dents that  his  signatures  were  forged,  after  receipt  of  the 
notices  sent  by  them  in  July,  1879. 

The  first  ground  of  judgment  assigned  by  the  learned 
Lords  constituting  the  majority  appears  to  me  to  negative 
the  idea  of  forgery.  I  cannot  conceive  that  John  Fraser, 
the  drawer  of  the  bill,  by  whom  the  signatures  of  the  appel- 
lant were  admittedly  written,  can  be  held  thereby  to  have 
committed  the  crime  of  forgery  according  to  the  law  of  Scot- 
land, if  these  signatures  were  written  and  used  by  him,  as 
their  Lordships  nold  it  to  be  proved  that  they  were,  with 
the  permission  and  acquiescence  of  the  appellant.  And  it 
does  seem  a  strange  thing  that  in  the  interlocutor  under  ap- 
peal the  respondents  are  found  entitled  to  costs,  but/' sub- 
ject to  deduction  of  any  expens<^  that  may  have  been  caused 
to  the  complainer  (appellant)  by  the  respondent's  denial  of 
the  averment  of  forgery." 

But  it  is  unnecessary  to  dwell  upon  these  matters,  because 
I  agree  with  your  Lordships,  that  neither  of  the  views  taken 
by  these  learned  judges  is  well  founded,  and  consequently 
that  the  jndgment  of  the  First  Division  must  be  reversed. 

Since  the  conclusion  of  the  argument  at  your  Lordships' 
bar  I  have  carefully  perused  the  whole  proof  led  by  the 
parties ;  and  *the  opinion  which  I  have  formed  upon  [107 
the  facts  of  the  case  is  precisely  the  same  with  that  which 
has  been  already  expressed  in  the  court  below  by  Lord  Adam 
(the  Lord  Ordinary)  and  by  Lord  Shand.  The  real  question 
arising  upon  the  proof  appears  to  be  whether  the  account 
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given  by  the  appellant,  on  the  one  hand,  or  that  given  by 
John  Fraser,  the  forger,  and  his  father  on  the  other,  is  to  be 
accepted  as  true.  In  estimating  the  relative  weight  of  their 
conmcting  statements  it  is  of  course  necessary  to  take  into 
account  the  whole  facts  and  circumstances  of  the  case  estab- 
lished by  evidence  independent  of  the  testimony  of  these 
three  witnesses,  and  also  to  consider  the  degree  of  probability 
attaching  to  their  respective  statements.  Giving  due  eflfect 
to  these  considerations  I  have  come  to  theconclusion  that  the 
account  given  by  Duncan  M'Kenzie,.theappellant,  is  to  be  be- 
lieved, and  that  the  contradictions  of  his  statement  which  are 
to  be  found  in  the  evidence  of  the  forger  and  his  father  John 
Eraser,  senior,  are  unworthy  of  credit.  When  testimony  is 
directly  conflicting,  and  the  question  at  issue  depends  upon 
the  credibility  of  certain  witnesses,  it  is  undoubtedly  advan- 
tageous to  have  an  opportunity  of  noting  the  demeanor  of 
these  witnesses  whilst  they  are  under  examination  ;  and  the 
Lord  Ordinary  had  that  advantage  in  the  present  case.  At 
the  same  time  I  should  not  be  inclined  to  accept  the  opinion 
of  the  Lord  Ordinary  on  that  account,  unless  the  opposing 
testimonies  came  to  a  very  even  balance.  In  the  present 
case  the  weijght  of  testimony  appears  to  me,  irrespective  of 
the  Lord  Ordinary's  opinion  on  that  point,  to  be  on  the  side 
of  the  appellant ;  but  it  is  nevertheless  satisfactory  to  my 
mind  that  the  judge  before  whom  the  witnesses  were  exam- 
ined expresses  his  unhesitating  belief  that  the  appellant 
"gave  a  substantially  true  account  of  the  various  transac- 
tions which  took  place  with  reference  to  the  bills." 

Having  arrived  at  that  conclusion  I  do  not  think  it  neces- 
sary to  criticise  the  evidence  in  detail.  For  reasons,  some 
of  which  appear  in  the  opinion  of  Lord  Shand,  and  others 
of  which  have  been  assigned  by  your  Lordships  to  day,  I 
am  quite  unable  to  concur  in  the  view  of  the  facts  which 
was  taken  by  the  Lord  President,  as  I  understand  with  the 
approval  of  nis  brethren  Lord  Deas  and  Lord  Mure. 
108]  *I  therefore  pass  at  once  to  the  second  ground  of 
judgment,  the  alleged  adoption  of  the  forged  bill  By  the  ap- 

Fellant.  The  facts  material  to  this  part  of  the  case,  which 
hold  to  be  instructed  by  the  evidence,  and  which  the  ma- 
jority of  the  First  Division  assumed  as  the  alternative  of 
their  own  view  being  negatived,  appear  to  be  these  : 

(1.)  That  on  the  14th  of  April,  1879,  the  appellant  came 
to  know  that  his  signature,  as  drawer  and  indorser  of  a  bill 
for  £76,  discounted  with  the  respondents'  bank,  had  been 
forged  by  John  Fraser,  grocer,  Inverness,  the  drawer — that, 
the  forged  bill  was  then  delivered  to  him  by  the  forger ;  and 
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that  the  appellant  was  informed  and  believed  that  the  bill 
had  been  paid  in  cash. 

(2.)  That  the  bill  had  not  been  so  paid  but  was  retired  by 
the  forger  paying  £6  in  cash  and  handing  the  bill  charged 
OD  to  the  banK. 

(3.)  That  on  the  14th  of  July,  1879,  written  notice  was  sent 
to  the  appellant  that  the  £70  bill  drawn  by  him  on  John 
Fraser  woald  mature  on  the  17th,  and  lay  at  the  bank  office 
for  collection  ;  and  that  on  the  18th  of  Julv  a  further  notice 
was  sent,  giving  the  particulars  of  the  bill,  and  intimating 
that  it  had  been  protested  for  non-payment. 

(4.)  That  on  the  21st  of  July,  1879,  the  local  agent  of 
the  respondents  wrote  the  appellant  intimating  that,  unless 
the  bill  was  forthwith  paid  by  him,  it  would  be  placed  in  the 
hands  of  their  law  agent ;  and  that  on  the  25th  of  July  the 
law  agent  intimated  by  letter  to  the  appellant  that  proceed- 
ings would  be  taken  against  him  if  he  did  not  pay  the  bill 
before  the  28th  of  July. 

(6.)  That  on  receipt  of  the  first  notice  of  the  14th  of  July, 
the  appellant  had  good  reason  to  know,  and  was  in  point 
of  fact  aware,  that  his  signature  had  been  again  forged  by 
John  Fraser :  and  that  on  receipt  of  the  second  notice  he  went 
to  Inverness,  informed  Mr.  McGrillivray,  a  solicitor  there,  of 
the  fact,  and  instructed  McGillivray  to  take  steps  to  protect 
him  against  the  consequences  of  the  forgery. 

(6.)  That  on  the  29th  of  July,  1879,  McGHllivray  informed 
Mr.  Ross,  the  law  agent  of  the  bank,  that  the  appellant's 
signature  was  forged :  and  that  two  days  thereaftiBr  the  ap- 

Eellant  and  John  Macdonald,  whose  name  was  also  on  the 
ill,  as  a  drawer  and  *indorser,  called  together  upon  [109 
Mr.  Williamson,  the  respondents'  branch  agent,  and  told 
him  that  their  signatures  were  forged. 

It  is  not  suggested  that  there  was  any  change  in  the  posi- 
tion of  the  bank  betwixt  the  date  of  the  first  notice  given  to 
the  appellant  on  the  14th  of  July  and  the  29th  of  July, 
when  the  respondents  were  informed  of  the  forgery :  and  it 
cannot  thereiore  be  alleged  that  the  respondents  nave  sus- 
tained any  loss  or  prejudice  by  his  silence  during  that  pe- 
riod. But  the  three  learned  judges,  composing  the  majority 
of  the  First  Division,  have  nevertheless  held  that  such 
silence  is,  in  the  circumstances  above  narrated,  sufficient, 
according  to  the  law  of  Scotland,  to  infer  adoption  of  the 
forged  bill  by  the  appellant.  I  am  unable  to  concur  in  that 
judgment,  it  being  my  clear  opinion  that  the  right  view  of  the 
case  was  taken  in  the  court  below  by  Lord  Shand  and  the 
Lord  Ordinary. 
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The  questioa  whether  a  forged  bill  has  or  has  not  been 
adopted  by  the  person  whose  signature  is  forged,  is  in  real- 
ity an  issue  of  fact  and  not  of  law.  Still,  adoption  of  a  bill 
may  be  matter  of  legal  inference  from  certain  ascertained 
facts ;  and  in  the  present  case  the  inference  which  has  been 
drawn  by  the  court  below,  adversely  to  the  appellant,  ap- 
pears to  depend  upon  the  fact,  that  after  he  came  to  know 
m  July  that  the  second  bill  had  been  discounted  with  the 
bank,  he  (the  appellant)  kept  silence,  or  at  least  did  not  in- 
form the  bank  of  the  forgery  of  his  own  name  until  a  fort- 
night or  thereby  had  elapsed.  The  only  reasonable  rule 
which  I  can  conceive  to  be  applicable  in  such  circumstances 
is  that  which  is  expressed  in  carefully  chosen  language  by 
Lord  Wensleydale  in  the  case  of  Freeman  v.  Cooke  {*).  It 
would  be  a  most  unreasonable  thin^  to  permit  a  man  who 
knew  the  bank  were  relying  upon  his  forged  signature  to  a 
bill,  to*lie  by  and  not  to  divulge  the  fact  until  ne  saw  that 
the  position  of  the  bank  was  altered  for  the  worse.  But  it 
appears  to  me  that  it  would  be  equally  contrary  to  justice 
to  hold  him  responsible  for  the  bill  because  he  did  not  tell 
the  bank  of  the  forgery  at  once,  if  he  did  actually  give  the 
information,  and  if  when  he  did  so,  the  bank  was  in  no 
worse  position  than  it  was  at  the  time  when  it  was  first 
within  his  power  to  give  the  information. 
110]  *l  do  not  think  that  the  Scotch  cases  which  have 
been  cited  at  the  bar  bear  out  the  proposition  that  silence, 
in  circumstances  such  as  occur  in  tne  present  case,  is^er  se 
sufficient  to  imply  adoption  of  a  forged  bill.  I  shall  now, 
before  concluding,  shortly  refer  to  those  cases  in  the  order 
of  their  dates. 

Maiklem  v.  Walker  (*)  was  a  case  in  which  two  brothers, 
who  lived  together,  were  in  the  year  1828  charged  jointly  to 
make  payment  of  a  bill  upon  which  both  their  names  ap- 
peared. A  considerable  time  after  the  charge  was  given  the 
the  goods  of  A.,  one  of  the  brothers,  were  arrested,  where- 
upon A.  immediately  brought  a  suspension  of  the  charge 
and  diligence,  alleging  then  for  the  first  time  that  his  signa- 
ture to  the  bill  had  been  forged  by  his  brother  B.,  who  in 
the  meantime  had  absconded.  The  court  held  that  A.  had 
made  himself  liable  to  pay  the  forged  bill,  and  refused  the 
suspension,  Lord  Gillies  observing,  "  Is  he  to  be  allowed  to 
acquiesce  until  the  proper  debtor  makes  his  escape  out  of 
the  country,  and  then  to  come  forward  and  allege  he  has 
incurred  no  liability  to  the  holder  of  the  bill." 

0)  2  Exch.,  664 ;  see  note,  ante,  p.  87.    («)  Court  of  Sess.  Gas.,  let  Series,  vol  xii,  p.  OS. 
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In  FincUay  v.  Carrie  {^)  the  question  was  one  of  rele- 
vancy :  and  all  that  the  court  decided  was  that  the  charger 
had  made  averments  sufficient  to  entitle  him  to  a  conn- 
ter-issae  of  adoption,  in  order  to  meet  the  issne  of  forgery 
taken  by  the  snspender.  The  substance  of  the  charger^  s 
averments  was  that  after  notice  to  him  of  the  bill  said 
to  be  forced  and  a  demand  for  payment,  the  snspender  had 
an  interview  with  the  charger's  agents,  when  he  was  shown 
the  bill  and  did  not  deny  his  signature ;  that  at  a  subse- 
quent interview  the  suspender  did  not  deny  his  signature, 
but  "begged  for  time  to  see  the  bill,"  which  was  granted. 
In  the  meantime  his  brother,  the  alleged  forger,  absconded, 
and  he  then  for  the  first  time  denied  the  authenticity  of  his 
subscription  to  the  bill. 

Boyd  V.  The  Union  Bank  (*)  was  a  decision  upon  the  rec- 
ord, holding  the  charger's  allegations  of  adoption  to  be  irrel- 
evant. The  only  allegation  of  the  charger  was  to  the  effect 
that,  although  the  bill  was,  during  its  currency,  intimated 
to  the  suspender,  he  *kept  silence  and  did  not  in-  [111 
form  the  bank  that  his  signature  was  a  forgery.  In  that 
case  the  Lord  President  (Lord  Colonsay)  said:  ''when  a 
party  is  shown  a  bill  and  makes  no  objection,  and  allows 
the  creditor  to  remain  in  the  belief  that  it  is  his  signature,  he 
has  incurred  a  ground  of  liability  through  the  loss  incurred 
by  that  adoption.  That  principle  might  apply  even  though 
he  was  not  shown  the  bill  which  is  the  subject  of  discussion. 
If  he  had  allowed  the  matter  to  lie  over,  and  through  his 
silence  the  whole  was  lost,  an  obligation  might  be  incurred 
through  that  silence." 

The  case  of  Warden  v.  The  British  Linen  Company  (')  is 
a  decision  to  precisely  the  same  effect  as  the  preceding. 
The  court  then  refused  to  grant  a  counter-issue  of  adoption 
by  two  co-acceptors,  both  of  whom  alleged  that  their  signa- 
tures to  the  bill  were  forged,  upon  the  oare  averment  that 
they  had  taken  no  notice  of  a  letter  addressed  to  them  by 
the  bank,  informing  them  of  the  existence  of  the  bill,  before 
it  was  due. 

In  the  next  case,  that  of  Brown  v.  The  British  Linen 
Company  {*)j  the  court  sustained  the  relevancy  of  the  charg- 
er's averments  and  allowed  a  counter-issue  of  adoption. 
These  averments  were  that  the  bill  was  intimated  during  its 
currency  to  the  person  alleging  forgery, — that  thereafter 

0)  Court  of  Sees.  Caa.,  2d  Series,  vol  (*)  Ooart  of  Seas.  Gas.,  Sd  Series,  vol. 
xiii,  p.  278,  i,  p.  402. 

O  Court  of  Seas.  Caa.,  2d  Series,  vol.  {*)  Court  of  Sesa.  Caa.,  8d  Series,  vol  i, 
xvii,  p.  159.     .  p.  798. 
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his  agent,  acting  under  his  instractions,  called  at  the  bank 
and  examined  the  bill, — that  the  agent  did  not  state  that 
his  employer's  signature  was  forged,  but  on  the  contrary, 
requested  that  the  bank  should  send  him  an  intimation 
when  the  bill  fell  due,  and  moreover  gave  the  bank  a^nt  to 
understand  that  if  the  bill  was  not  paid  at  maturity  by 
Walker  (the  allied  forger)  his  client  wished  it  to  be  re- 
newed. 

None  of  these  decisions  appear  to  me  to  give  the  least  sup- 
port to  the  doctrine  that  mere  silence,  after  intimation,  or 
even  after  demand  for  payment  of  a  forged  bill,  necessarily 
implies  adoption  of  a  bill  by  one  whose  subscription  to  the 
bill  is  a  forgery;  and  accordingly  the  Solicitor-Gteneral  for 
Scotland,  towards  the  close  of  his  argument,  mainly  relied 
upon  the  case  of  Urquhart  v.  The  Bank  of  Scotland  which 
was  decided  by  the  First  Division  of  the  court  in  the  year 
18720. 

112]  *The  case  of  Urquhart  v.  The  Bank  of  ScoOarhd  (") 
is  not  noticed  in  the  regular  reports,  and  is  only  to  be  found 
in  the  Scottish  Law  Reporter.  The  facts  established  by  the 
proof  in  that  case,  as  they  are  detailed  in  the  report,  were 
somewhat  peculiar.  It  was  proved  that  the  suspender's  sig- 
nature to  tne  bill  charged  on  was  forged :  but  it  was  also 
proved  that  notice  of  protest  of  the  bill  for  non-payment 
was  received  by  him  on  or  about  the  2d  of  August,  1871, 
and  that  he  wrote  to  the  bank  on  the  28d  of  August  that 
his  signature  was  a  forgery,  his  friend  and  intimate,  the 
forger,  having  in  the  meanwhile  absconded.  It  was  proved 
that  the  forger  was  subsequently  tracked  out  and  appre- 
hended under  a  criminal  warrant :  and  it  was  also  proved 
that  the  suspender  knew,  or  had  good  reason  to  know,  that 
the  former  had  for  some  years  previously  been  in  the  habit 
of  forging  his  name  upon  bills,  and  that  in  June,  1870,  he 
had  given  the  forger  money  to  retire  one  of  those  bills 
known  by  him  to  be  forged.  It  is  no  doubt  the  case  that 
the  terms  of  the  Lord  Ordinary's  interlocutor  and  of  the 
judgment  of  the  Inner  House,  as  reported,  lay  great  stress 
upon  the  silence  of  the  suspender  as  warranting  their  deci- 
sion, which  was  against  him.  But  there  were  obviously  manv 
grounds  for  the  decision  other  than  his  silence,  and  I  think 
it  must  be  assumed  that  the  judgment  proceeded  upon  the 
whole  circumstances  of  the  case  and  not  upon  silence  alone. 
All  I  can  say  is,  that  if  these  grounds  were  in  the  view  of 
the  court,  the  case  was  in  my  opinion  well  decided.     But 

(*)  9  Soot.  Law  Rep.,  608. 
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if  it  was  intended  by  the  court  to  rest  their  judgment  upon 
the  mere  silence  of  the  suspender  apart  from  other  circum- 
stances, which  I  greatly  doubt,  then,  whilst  agreeing  in  the 
result  at  which  their  Lordships  arrived,  I  should  be  of  opin- 
ion that  the  decision  was  not  only  unnecessary  but  erro- 
neous. 

Lord  Selborne,  L.C.:  My  Lords,  before  putting  the 
question,  it  may  be  right  to  refer  to  the  position  in  which 
tne  appellant  stands  as  suing  here  in  forma  pauperis.  I 
see  that  by  the  interlocutor,  which  your  Lordships  will 
reverse,  expenses  were  given  to  the  respondents.  Of  course 
that  will  be  put  right,  and  that  interlocntor  will  be  dis- 
charged; *and  the  appellant  will  have  those  ex-  [113 
emses  in  the  court  below.  With  regard  to  the  costs  in  this 
ouse,  the  costs  must  be  given  in  accordance  with  whatever 
is  the  general  rule  in  the  case  of  an  appellant  being  success- 
ful who  appears  here  in  forma  pauperis . 

Ordered  and  adjudged^  that  the  interlocutor  of  the 
Lords  of  Session  in  Scotland,  of  the  First  Divi- 
sion, of  the  4th  of  June,  1880,  complained  of  in 
this  appeal,  be,  and  the  same  is  hereby  reversed, 
and  that  the  interlocutor  of  the  Lord  Ordinary  of 
the  3d  of  February,  1880,  be,  and  the  same  is 
hereby  restored :  And  it  is  further  ordered^  that 
the  respondents  do  pay  or  cause  to  be  paid  to  the 
appellant  the  costs  following  upon  the  reclaiming 
note  in  the  court  below,  and  such  costs  in  this 
House  as  have  been  incurred  by  the  appellant  in 
appearing  in  forma  pauperis^  the  amount  of 
such  last-mentioned  costs  to  be  certified  by  the 
clerk  of  the  Parliaments. 

Lords'  Journals,  11th  February,  1881. 

Agent  for  appellant :  A.  Beveridge. 
Agent  for  respondents :    W.  A.  Loch. 

See  13  Eng.  Rep.,  877  note  ;  8  Alb.  ratification  by  the  person  whose  name 

L.    J.,    885 ;    Wharton    on    Agency,  is  forged,  that  act  being  criminal  and 

g§  71-3.  oppoTOd  to  public  policy  :    Shister  ©. 

The  ratification  of  the  signing  of  a  Vandyke.  92  Penn.  St.R.,  447,  8  Week, 

bond  by  an  obligor  whose  signature  Notes  (Peni^.)  234,  87  Am.  K.,  702, 

was  forged,  does  not  render  him  liable  704  note. 

thereon,  there  being  no  new  consider-  Where  the  signature  of  the  maker  of 

ation  :  McUugh  «.  County  of  Schuyl-  a  promissory  note  was  a  forgery,  but 

kill,  67  Penn.  St.  R.,  891,  5  Amer.  R.,  after  dishonor  the  alleged  maker  had 

445,  447  note.  said  that  it  was  his  signature,  and  had 

The  forgery  of  the  indorsement  of  a  acted  similarly  as  to  a  previous  forged 

promissory  note  is  an  act  incapable  of  note  held  by  the  same  holder  :  Held, 
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that  there  was  no  ratification  or  estop- 
pel :  Eeman  f>.  London,  etc.,  4  Vic- 
torian L.  R.  (Law),  279. 

The  mere  promise  by  the  supposed 
maker  to  pay  a  forged  note,  without 
any  consideration,  and  without  any  new 
consideration,  and  without  circum- 
stances creating  an  estoppel,  against 
the  promissor,  does  not  create  a  bind- 
ing contract  to  pay  such  note.  The 
principle  of  agency  by  which  a  princi- 
pal may  ratify  the  unauthorized  act  of 
his  agent,  does  not  apply  to  the  alleged 
ratification  of  a  forged  note ;  the  act  of 
the  agent  being  voidable  may  be  rati- 
fied ;  the  act  of  the  forger  is  void  and 
cannot  be  ratified :  Workman  v,  Wright, 
83  Ohio  St  R.,  405,  81  Amer.  R.,  546, 
549  note. 

A  son  carried  to  bankers,  of  whom  he 
as  well  as  his  father  was  a  customer, 
certain  promissory  notes  with  his 
father's  name  upon  them  as  indorser. 
These  indorsements  were  forgeries. 
On  one  occasion  the  father's  attention 
was  called  to  the  fact  that  a  promissory 
note  of  his  son  with  his  (the  father's) 
name  on  it  was  lying  at  the  banker's 
dishonored.  He  seemed  to  have  com- 
municated the  fact  to  his  son,  who  im- 
mediately redeemed  it ;  but  there  was 
no  direct  evidence  to  show  whether  the 
father  did  or  did  not  really  understand 
the  nature  of  the  transaction.  The  fact 
of  the  forgery  was  afterwards  discov- 
ered ;  the  son  did  not  deny  it :  the 
bankers  insisted  (though  without  any 
direct  threat  of  prosecution)  on  a  settle- 
ment, to  which  the  father  was  to  be  a 
party;  he  consented  and  executed  an 
agreement  to  make  an  equitable  mort- 
gage of  his  property.  The  notes  with 
the  forged  indorsements  were  then  de- 
livered up  to  him.  Held,  that  the  agree- 
ment was  invalid.  A  father,  appealed  to 
under  such  circumstances,  to  take  upon 
himself  a  civil  liability,  with  the  knowl- 
edfife  that,  unless  he  does  so,  his  son 
will  be  exposed  to  a  criminal  prosecu- 
tion, with  a  moral  certainty  of  a  con- 
viction, even  though  he  is  not  put  for- 
ward by  any  party  as  the  motive  for 
the  agreement,  is  not  a  fr^  and  volun- 
tary agent,  and  the  agreement  he  makes 
is  not  enforceable  in  equity  :  Williams 
«.  Bayley.  L.  R.,  6  H.  L.,200. 

The  defendant's  name  was  forged,  by 
one  Richard  Jones,  to  a  joint  and  sev- 
eral promissory  note  for  £20,  dated  the 
7th  of  November,  1869,  and  purporting 


to  be  made  in  favor  of  the  plaintiff  by 
the  defendant  and  Jones.  While  the 
note  was  current  the  defendant  signed 
the  following  memorandum,  in  order 
to  prevent  the  prosecution  of  the 
forger,  at  the  same  time  denying  that 
the  signature  to  the  note  was  his  or 
written  by  his  authority  :  "I  hold  my- 
self responsible  for  a  bill  dated  the  7th 
of  November,  1869,  for  £20,  bearing 
my  signature  and  Richard  Jones'  in 
favor  of  Mr.  Brook  [the  plaintiff.]" 
At  the  trial  of  an  action  against  the  de- 
fendant on  the  note,  the  judge  ruled 
that  this  memorandum  was  a  ratifica- 
tion, and  directed  the  jury  that  the 
only  question  for  them  was  whether 
the  defendant  signed  it.  It  being  ad- 
mitted that  he  did,  a  verdict  was  en- 
tered for  the  plaintiff. 

Held  (per  Kelly,  C.B.,  Channell  and 
Pigott,  Martin,  B.,  dissenting),  a  mis- 
direction. 

Per  Kelly,  C.B.,  Channell  and  Pigott, 
BB.,  that  the  memorandum  could  not 
be  construed  as  a  ratification,  inasmuch 
as  the  act  it  professed  to  ratify  was  ille- 
gal and  void,  and  incapable  of  ratifica- 
tion ;  but  that  it  was,  in  fact,  an 
agreement  by  tile  defendant  to  treat 
the  note  as  his  own,  in  consideration 
that  the  plaintiff  would  forbear  to  pros- 
ecute Jones,  and  was  therefore  void 
as  founded  on  an  illegal  consideration. 

Semble,  that  the  memorandum  being 
ambiguous  in  its  terms,  it  should  have 
been  left  to  the  jury  to  say  what  its 
real  meaning  was  when  looked  at  in 
connection  with  the  circumstances 
under  which  it  was  signed  :  Brook  v. 
Hook,  L.  R.,  6  Exch.,  89 ;  S.  C,  8  Alb. 
L.  J.,  277. 

If  an  intestate's  name  has  been 
forged,  or  signed  to  a  promissory  note 
by  an  unauthorized  person,  it  does  not 
follow  that  his  estate  is  liable  thereon, 
upon  proof  of  his  recognition  of  the 
same  and  promise  to  pay.  The  ratifi- 
cation in  such  a  case  must  be  made 
with  a  full  knowledge  of  the  facts  af- 
fecting the  party's  rights  :  Gleason  v. 
Henry.  71  His.,  109. 

Where  the  execution  of  a  note  is  de- 
nied, the  onus  is  on  plaintiff  to  show 
its  execution  by  defendant,  or  his  rati- 
fication of  it  with  full  knowledge  of 
the  facts  :  Cravens  f>.  OUlilan,  68  Mo., 
28;  First  National  Bank  «.  Gay,  63 
id.,  33. 

One  whose  name  is  forged  as  maker, 
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to  a  promissory  note,  may  bind  himself 
as  such,  by  an  unwritten  ratification  of 
the  signature  as  his  own,  made  after 
delivery  of  the  note  :  Howard  v.  Dun- 
can, 8  Lans.,  174;  Thome  v.  Bell, 
Lalor's  Sup.,  480;  Union  Bank  v. 
Mott,  33  Conn.,  95. 

One  whose  signature  has  been  at- 
tached to  a  note  without  his  authority 
may  ratify  the  signature ;  and  no  new 
consideration  is  necessary  to  validate 
the  ratification :  Cravens  v.  Gillilan,  63 
Mo.,  28 ;  First  National  Bank  «.  Oay, 
Id.,  33. 

One  who  knowing  the  signature  to  a 
promissory  note  to  be  forced  and  in- 
tending to  be  bound  by  it,  acknowledges 
it  as  his  own,  assumes  the  note  as  his 
own,  and  is  bound  by  it  just  as  if 
it  had  been  originally  signed  by  his 
authority  :  Wellington  v.  Jackson,  121 
Mass.,  157. 

The  recognition,  as  genuine,  of  a 
forged  signature  of  the  party  paying, 
bars  an  action  to  recover  back  the 
money  paid :  Lewis  v.  White's  Bank, 
27  Hun,  396,  15  N.  Y.  Weekly 
Dig..  127. 

In  an  action  upon  a  promissory  note, 
it  is  not  competent  to  show  that  the 
defendant  was  estopped  from  setting 
up  the  defence  of  forgery  to  the  note  in 
suit,  by  proving  that  ne  had  paid  other 
forged  notes  or  recognized  tnem  to  be 
valid  :  Cohen  «.  Teller,  93  Penn. 
St.,  123. 

Neglect  to  prosecute  for  the  un- 
authorized use  of  one's  name  on  nego- 
tiable paper,  does  not  estop  one  from 
denying  his  liability  on  similar  paper 
made  thereafter,  nor  make  the  offender 
a  general  agent  to  make  and  negotiate 
such  paper. 

The  recognition  of  paper  on  which 
one's  name  has  been  used  without 
authority,  may  be  shown  as  tending  to 
show  an  implied  authority  to  make 
such  paper  afterwards. 

Joint  relations  as  partners,  or  other- 
wise, will  not  give  one  any  implied 
authority  to  autliorize  the  use  of 
another's  name  as  maker  or  indorser, 
where  their  apparent  interests  or  legal 
obligations  might  be  different :  Stroh 
«.  Hinchman,  37  Mich.,  490. 

WTiere  the  defence  was  forgery  in  a 
suit  upon  a  note,  it  was  competent  to 
show  that  the  indorser  recognized  the 
note  with  its  indorsement  as  valid,  and 
that  this  fact  was  communicated  to  the 


plaintiff,  who  bought  the  note  upon  the 
faith  of  It:  Cohen  «.  Teller,  93 
Penn.  St.  R..  123. 

In  a  suit  upon  a  promissory  note,  one 
of  the  makers,  by  his  plea,  verified  by 
affidavit,  denied  the  execution  of  the 
note  by  him.  The  proof  showed  that, 
by  his  admissions  and  declarations,  the 
note  was  **  all  right,"  and  that  if  the 
plaintiff  would  "  hold  still,"  he  would 
pay  him,  he  knowingly  and  designedly 
induced  the  plaintiff  to  omit  taking 
measures  to  collect  the  same  of  the 
other  maker  when  he  was  solvent,  until 
after  he  left  the  country.  Held,  that 
by  these  acts  and  assurances  he  was 
estopped  from  denying  the  fact  of  his 
execution  of  the  note  :  Hefner  «.  Daw- 
son, 63  Ills.,  403  ;  Heffner  v.  Van  Dolah, 
57  id.,  520. 

Facts  and  circumstances  which  held 
(per  Lord  Adam,  Ordinary,  and  diss. 
Lord  Shand)  to  amount  to  adoption  of 
a  bill  of  exchange  by  a  person  whose 
signature  had  been  forged  as  drawer 
and  indorser  thereon. 

Opinion  (per  Lord  Deas),  that  a 
person  in  knowledge  that  his  signature 
to  a  bill  had  been  forged,  was  both 
morally  and  legally  bound  to  inform 
the  bank  of  the  fact. 

Opinion  (per  Lord  Shand),  that  the 
duty  of  disclosure  was  in  each  case  a 
question  of  circumstances ;  and  that 
something  active  was  necessary  to  con- 
stitute adoption  over  and  above  mere 
silence,  however  obstinate  :  Mackenzie 
V.  British  Linen  Co.,  17  Scot-  Law 
Repr.,  619. 

In  May,  1873,  H.,  B.  &  Co.,  being 
indebted  to  plaintiffs'  bank  $60,000,  B. 
executed  a  mortgage  for  $40,000  as  se- 
curity therefor,  reciting  that  it  was  for 
money  lent  on  notes  made  by  B.  and 
indorsed  by  the  firm,  by  defendant  and 
by  Mrs.  P.  In  October  the  indebted- 
ness having  increased  to  $90,000,  the 
bank  required,  as  further  security,  a 
mortgage  from  the  defendant  for 
$35,000,  and  one  from  Mrs.  P.  for  a 
like  amount.  The  mortgages  were 
similar  in  form,  and  recited  that  the 
firm's  indebtedness  being  for  moneys 
previously  advanced  on  promissory 
notes  made  and  indorsed,  as  before 
stated,  exceeded  $25,000,  and  that  such 
mortgage  was  given  as  collateral  secu- 
rity for  that  sum,  part  of  said  indebt- 
edness, whether  represented  by  the 
notes  then  under  discount  or  by  renew- 
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alsy  or  by  substitutions  therefor,  and 
similarly  made  and  indorsed. 

There  was  a  covenant  for  the  pay- 
ment of  the  indebtedness  represented 
by  said  notes  when  due,  or  by  any  re- 
newals or  substituted  notes.  B.  had 
been  signing  defendant's  and  Mrs.  P.'s 
names  as  indorsers  to  the  notes  with 
their  consent,  as  he  alleged,  but  which 
defendant  denied  ;  and  to  prevent  the 
bank  noticing  any  difference  between 
the  signatures  to  the  notes  and  to  the 
mortgage,  B.,  with  defendant's  assent, 
sign^  defendant's  and  Mrs.  P.'s  names 
to  the  mortgages,  which  they  subse- 
quentlv  acknowledged  before  a  witness 
to  be  their  signatures. 

Defendant  alleged  that  he  then  be- 
lieved the  indebtedness  to  be  only 
$60,000,  being  told  so  by  B.,  but  about 
three  weeks  after  he  discovered  it  to  be 
$90,000,  and  he  then  said  nothing  to 
the  bank  about  it.  After  the  mort- 
gages were  executed,  the  notes  were 
renewed  from  time  to  time,  down  to 
the  insolvency  of  the  firm  in  1877, 
by  B.  writing  defendant's  and  Mrs. 
P.'s  names  as  indorsers,  as  he  stated, 
with  their  consent,  but  which  defend- 
ant denied.  The  bank  brought  ac- 
tions respectively  against  defendant 
personally  and  as  executor  of  Mrs.  P., 
who  had  since  died,  on  the  covenant  in 
the  respective  mortgages,  and  also  on 
the  indorsements.  After  action  com- 
menced, the  bank  realized  $85,000  on 
B.'s  mortgage,  and  $6,800  from  the 
firm's  estate. 

The  jury  found  that  defendant  did 
not  authorize  B.  to  indorse  for  him, 
and  that  defendant,  when  he  gave  the 
mortgage,  supposed  the  debt  to  be  only 
$60,000. 


Held,  that  the  evidence  showed  that 
each  mortgage  was  intended  to  be  an 
independent  security  for  $35,000  ;  and 
that  the  finding  of  the  jury  that  the 
defendant  supposed  the  debt  to  be 
$60,000,  was  wholly  immaterial,  as  the 
mere  fact  that  he  thought  it  was  only 
that  amount  could  not,  under  the  cir- 
cumstances, relieve  him  from  liability 
upon  the  mortgage,  either  wholly  or 
partially  :  Merchants,  etc.,t?.  Bostwick, 
8  Upper  Can.  App.  R..  24. 

In  an  action  by  the  plaintiff  for 
wages  earned  as  a  lumberman,  the  dis- 
pute being  whether  the  person  hiring 
him  was  the  defendant's  agent,  the  de- 
fendant pleaded  a  set-off,  and  at  the 
trial  attempted  to  prove  under  it  that 
the  plaintiff  had  received  goods  from 
the  store  at  the  shanty. 

Held,  reversing  the  judgment  of  the 
county  court,  that  no  inference  oould 
be  drawn  from  this  as  an  admission  by 
the  defendant  of  his  liability  for  the 
plaintiff's  wages. 

Held,  also,  affirming  the  judgment 
below, 

1.  That  the  statements  made  by  L. 
&  M.,  under  the  circumstances  set  out 
in  the  case,  were  properly  received. 

2.  That  it  was  allowable  to  prove  by 
persons  working  with  the  plaintiff  that 
they  had  been  paid  by  the  defendant 
on  application  to  him,  and  that  in 
suits  brought  by  them  against  him  he 
had  paid  money  into  court ;  and  that 
the  judgments  in  such  suits  were  also 
admissible,  though  unnecessary. 

8.  That  a  memorandum  in  defend- 
ant's writing,  unsigned  and  attached 
to  a  bill  of  Mie  relating  to  the  timber, 
was  also  admissible :  Stewart  «.  Scott, 
27  Up.  Can.  Q,  B.,  27. 
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[6  Appeal  Cases,  114.] 
H.L.  (Sc.),  Feb.  17,  1881. 
[HOUSE  OF  LORDS.] 

*Caledoniak    Railway    Company,    Appellants;    [114 
North  British  Railway  Company,  Hespondents  {'), 

StaitUe  4Sids42  Viet,  e.  155,  M.  8,  6  (Local) — Construetianr-^BaUtDay — Commenee- 

merU  of  Payment, 

The  Caledonian  Railway  Company  for  thirteen  years  np  to  Jnly,  1879,  had  been 
proprietors  of  the  D.  and  A.  Railway,  and  had  incurred  certain  liaDilities  in  respect 
to  payment  of  dividends  to  preference  and  ordinary  shareholders  of  the  D.  and  A. 
line.  The  preamble  of  the  North  British  Railway  (D.  and  A.  Joint  Line)  passed 
July,  1879  (42  <fc  48  Vict.  c.  civ.),  set  forth  that  it  was  expedient  that  the  Caledonian 
and  North  British  Companies  should  have  equal  rights  and  powers,  and  be  subject 
to  equal  liabilities  over  and  with  respect  to  the  D.  and  A.  line.  Sect.  8  provided 
that  on  and  after  the  Ist  of  February,  1880,  called  the  "  vesting  period,"  all  interest 
which  the  Caledonian  possessed  should  be  transferred  to  the  Caledonian  and  North 
British  jointly  and  in  equal  proportions  in  manner  hereinafter  provided  by  the  act. 
Section  6  provided  that  the  consideration  for  the  transfer  of  the  joint  line  shall  be  as 
follows  :  "(1.)  From  and  after  the  vesting  period  the  company  (the  North  British) 
shall  pay  to  the  Caledonian  Railway  Company  half-yearly  on  the  1st  of  March  and 
Ist  of  September  in  each  year  a  sum  equal  to  one-half  of  the  aggregate  of  the  fol- 
lowing half-yearly  payments,  for  which  the  Caledonian  Railway  Company  are  now 
liable  in  respect  of  their  acquisition  of  the  D.  and  A.  Railway." 

The  Caledonian  Railway  Company  claimed  that  under  this  section  there  was  a 
half-yearly  payment  amounting  to  £5,908  16<.  due  on  the  1st  of  March,  1880: 

HHd^  amrming  the  decision  of  the  court  below,  that  the  liability  to  make  payment 
in  1880  did  not  arise  till  September,  the  time  of  payment  applicable  to  the  first  six 
months  following  the  first  of  February,  1880. 

Per  Lord  Sblbornb,  L.C. :  The  more  literal  construction  of  a  section  of  a  statute 
ought  not  to  prevail  if  it  is  opposed  to  the  intentions  of  the  Legislature  as  apparent 
by  the  statute ;  and  if  the  words  are  sufficiently  flexible  to  admit  of  some  other  con- 
structioa  by  which  that  intention  will  be  better  effectuated. 


0)  Affirming  Court  Sessions  Caa.,  4th  Series,  vol.  7,  p.  1147,  17  Scot  L.  Repr.,  777. 

Statutes  must  be  expounded  accord-  tion,  and  not  any  separate  section  or 

ing  to  the  meaning,  and  not  according  part  of  a  section  :  People  v.  Gaul,  44 

to  the  letter:    Pillow  «.  Bushnell,  5  Barb.,  97. 

Barb.,  156;  People  v.  N.  Y.  Cent.,  18        The  intention  of  the  lawgiver  is  to 

N.  Y.,  78,  80.  be  deduced  from  a  view  of  the  whole 

If  any  words  are  obscure  or  doubtful,  and  every  part  of  a  statute,  compared 

the  intention  of  the  legislature  must  be  together.     The    real   intention,  when 

resorted  to  in  order  to  find  their  mean-  actually  ascertained,  will  always  pre- 

ing,  and,  when  ascertained,  must  be  vail  over  the  literal :  People  v.  Draper, 

followed  with  reason  and  discretion  :  15  N.  Y.,  582. 
James  c.  Patten,  6  N.  Y.,  9.  While  it  is  the  duty  of  courts,  in  con- 

The  spirit  of  a  law  may  be  referred  struing  statutes,  to  give  effect  to  the 

to  in  order  to  interpret  words  admitting  intent  of  the  law-making  power,  and  to' 

of  two  meanings,  but  not  to  extend  a  seek  for  that  intent  in  every  legitimate 

law  to  a  case  not  within  its  fair  mean-  way,  yet  it  is  to  be  sought,  first  of  tdl, 

ing  :  Beebe«.  Gritfing,  14  N.  Y.,  235.  in  the  words  and  language  employed. 

In  construing  a  statute,  all  its  pro-  and  if  the  words  are  free  from  ambi- 

▼isions  must  to  taken  into  considera-  guity,  express  clearly  the  sense  of  the 
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framers,  there  is  do  occasion  to  resort 
to  other  means  of  interpretation.  It  is 
not  allowable  to  interpret  what  has  no 
need  of  interpretation,  and,  when  the 
words  have  a  definite  and  precise  mean- 
iogi  ^o  go  elsewhere  in  search  of  con- 
jecture, in  order  to  restrict  or  extend 
tlie  meaning.  The  natural  and  obvi- 
ous meaning  should  be  taken  without 
resorting  to  subtle  and  forced  construc- 
tion. Courts  cannot  correct  supposed 
errors,  omissions,  or  defects.  The  of- 
fice  of  interpretation  is  to  bring  a  sense 
out  of  the  words,  not  to  bring  a  sense 
into  them  :  McClusky  v.  Cromwell,  11 
N.  Y.,  593  ;  Chamberlain  v.  Western, 
etc.,  45  Barb..  220. 

Such  construction  ought  to  be  put 
upon  a  statute  as  may  best  answer  the 
intention  which  the  makers  had  in 
view.  And  this  intention  is  sometimes 
to  be  collected  from  the  cause  or  neces- 
sity of  making  the  statute,  and  some- 
times from  other  circumstances ;  and 
whenever  such  intention  can  be  discov- 
ered, it  ought  to  be  followed  with  rea- 
son and  discretion  in  the  construction 
of  the  statute,  although  such  construc- 
tion seem  contrary  to  the  letter  of  the 
statute.  Where  any  words  are  obscure 
or  doubtful,  the  intention  of  the  legis- 
lature is  to  be  resorted  to,  in  order  to 
find  the  meaning  of  the  words.  A 
thing  which  is  within  the  intention  of 
the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within 
the  letter  ;  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within 
the  statute,  unless  it  be  within  the  in- 
tention of  the  makers  :  The  People  v. 
Utica  Ins.  Co.,  15  John.,  857,  379; 
West  V.  McG win,  43  Barb. ,  200-1 ;  Man- 
gum  V.  Farrington,  1  Daly,  240  ;  Jack- 
son V.  Collins,  8  Cow.,  89  ;  Holmes  v, 
Carley,  31  N.  Y.,  289-291  ;  Chase  v. 
N.  Y.  Cent.,  26  id.,  623. 

Therefore,  in  cases  of  remedial  stat- 
utes like  this,  when  it  is  obvious  that  a 
special  remedy  was  designed  to  be  giv- 
en  to  a  particular  class  of  persons  in 
certain  cases,  it  is  the  duty  of  courts  to 
apply  a  liberal  and  equitable  rule  of 
construction,  even  though  the  construc- 
tion put  upon  the  statute  be  contrary 
to  the  letter  of  it.  (Dwarris  on  Stat., 
718.)  A  thing  within  the  letter  of  the 
statute  is  not  within  the  statute,  unless 
it  be  within  the  intention  of  the  mak- 
ers. (The  People  v.  Utica  Ins.  Co.,  15 
Johns.  R.,  858,  379  ;   Jackson  v.  Col- 


lins, 8  Cowen,  89):  Mangum  o.  Far- 
rington, 1  Daly,  236,  240. 

Statutes  that  are  remedial,  and  not 
penal,  are  to  receive  an  equitable  inter- 
pretation, by  which  the  letter  of  the 
act  is  sometimes  restrained,  and 
sometimes  enlarged,  so  as  more  ef- 
fectually to  meet  the  beneficial  end  in 
view,  and  pre/tent  the  failure  of  the 
remedy.  They  are  to  be  construed 
liberally,  and  tUPra,  not  eontrat  to  the 
strict  letter.  (Smith's  Com.  on  Stat- 
utes, etc.,  §  480 ;  The  People  v.  The 
Utica  Ins.  Co.,  16  John.,  880.)  Such 
construction  ought  to  be  put  upon  a 
statute  as  may  best  answer  the  intention 
which  the  makers  had  in  view.  And 
this  intention  is  sometimes  to  be  col- 
lected from  tTie  cause  or  necessity  of  mak- 
ina  the  statute,  and  sometimes  from 
other  circumstances ;  and  whenever 
such  intention  can  be  discovered,  it 
ought  to  be  followed  with  reason  and 
discretion  in  the  construction  of  the 
statute,  although  such  construction 
seems  contrary  to  the  letter  of  the  stat- 
ute. 

"  A  thing  that  is  within  the  inten- 
tion of  the  maker  of  a  statute  is  as 
much  within  the  statute  as  if  it  were 
within  the  letter.  And  such  construc- 
tion ought  to  be  put  upon  it  as  does 
not  suffer  it  to  be  eluded.  (Smith's  Com. 
on  Stat.,  etc.,  §  464.)  If  there  hap- 
pens to  be  omitted  in  a  law  anything 
that  is  essential  to  it,  or  is  a  necessary 
consequence  of  its  disposition,  and  that 
tends  to  g^ve  the  law  its  entire  effect 
according  to  its  motive,  v>e  may  in  this 
case  supply  what  is  wanting  in  the  ex- 
pression, and  extend  the  disposition  of 
the  law  to  what  is  included  within  its 
intention,  although  not  expressed  in 
words."  (1  Kent's  Com.,  p.  468.) 
Whenever  a  power  is  given  by  a  stat- 
ute, everything  necessary  to  the  making 
it  effectual,  or  requisite  to  attain  the  end, 
is  implied.  (Id.)  "  Several  statutes  in 
pari  materia  and  relating  to  the  same 
subject,  are  to  be  taken  together  and 
compared  in  the  construction  of  them, 
because  they  are  considered  as  having 
one  object  in  view,  and  as  acting  upon 
one  system,  and  the  rule  applies, 
though  some  of  the  statutes  may  have 
expired  and  are  not  referred  to  in  the 
other  acts.  (Smith's  Com.,  §  888.)  8o 
too,  when  one  statute  wis  undoubtedly 
under  the  consideration  of  the  legislature 
when    passing    another,    the    former 
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oaght,  although  long  since   repealed,  of  them  may  have  expired  or  are  not 

to  be  taken  in  consideration  in  constru-  referred  to,  mast  betaken  to  he  one  sys- 

ing  the  latter  statute,  and  that  for  the  tern  and  construed  consistently,  and  the 

reason  that  it  is  a  rule  in  the  construe-  practice  has  always  been  so."    (Id.,  §§ 

tion  of  statutes  that  all  which  relate  to  639,  640) :    West  v.  McQwin,  43  Barb., 

the  same  subject,  notwithstanding  some  200-1. 


[6  Appeal  Cases,  148.] 

J.C.*,  Nov.  17,  18,  1880. 

[PRIVY  COUNCIL.] 


♦Her  Majesty's  Attorney-Genebal  for  Brit-  [143 
iSH  Honduras,  Appellant;  and  John  Bristowe  and 
Charles  Thomson  Hunter,  Respondents. 

ON  APPEAL  FBOM  THE  SUPREME  COURT  OF  BRITISH  HONDURAS. 

BrUith  H<mdura9 — Territorial  Sovereignty — Adveree  Possession  cigainst   tJie 

Grown. 

Hdd^  in  an  information  of  intrusion  relating  to  land  in  British  Honduras,  that  the 
defendants  having  shown  sixty  years'  adverse  possession  there  from  before  1817,  by 
themselves  and  their  predecessors  in  title,  without  disturbance  or  effectual  claim  by 
the  Crown,  such  information  must  be  Hismissed. 

Although  British  Honduras  was  formally  declared  to  be  a  British  colony,  and 
formally  annexed  to  British  dominions  by  a  proclamation  of  Her  Majesty,  dated  the 
12th  of  May,  1862,  yet  grants  of  land  having  been  made  therein  by  the  Crown  as 
early  as  1817;  held,  overruling  the  opinion  or  the  Supreme  Court,  that  the  territo- 
rial sovereignty  of  the  Crown  must  be  deemed  to  have  been  acquired  in  or  before 
Uiatyear. 

*  Prtamt: — Sia  Jamzs  "W.  Colvile,  Sib  Montague  E.  Smith  and  Sib  Robert  P. 

COLUBB. 
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[6  Appeal  Cases,  166.] 

J.C*   Nov.  26,  26, 1880. 

[PRIVY  COUNCIL.] 

156]    *SiMMONS,  Appellant;  and  Mitchell,  Respondent, 

on  appeal  from  the  court  of  appeal  for  the  windward  islands 

(qrenada). 

Pleading— 'Actum  for  Slander— Innuendoes— FrefcUory  Awrment. 

Words  merely  conveying  suspicion  will  not  sustain  an  action  for  slander. 

Where  each  words  admit  fairly,  and  in  their  natural  sense,  of  two  meanines,  the 
one  being  an  imputation  of  suspicion  only,  the  other  of  guilt,  the  sense  in  which  they 
were  uttered  should  be  left  to  the  jury. 

The  innuendoes  not  declaring  that  the  words  were  spoken  with  the  intention  of 
imputing  to  the  plaintiff  a  felony,  and  not  importing  to  enlarge  the  meaning  of  those 
words : 

ffdd,  that  the  prefatory  averments  which  only  professed  to  give  the  motives  of 
the  defendant  could  not  be  substituted  for  those  innuendoes  whereby  the  plaintiff 
undertook  to  give  the  meaning  of  the  words  spoken. 

Appeal  from  a  iudgment  of  the  Court  of  Appeal  for  the 
Windward .  Islands  (Oct.  27,  1879),  dismissing  an  appeal 
157]  from  a  *judgment  of  the  Sapreme  Court  (Civil  Juris- 
diction) of  Grenada  (May  27, 1879),  discharging  with  costs  a 
rule  nisi  for  a  new  trial  which  had  been  obtained  by  the  ap- 
pellant in  an  action  brought  by  him  against  the  respondent. 

The  pleadings  and  facts  are  set  forth  in  their  Lordships' 
judgment. 

Mr.  /.  D.  Fitzgerald^  for  the  respondent,  raised  the  pre- 
liminary objection  that  the  appeal  had  lapsed,  and  that  no  or- 
der for  special  leave  had  been  made,  the  appellant's  petition 
for  that  purpose  having  been  ordered  to  stand  over  till  the 
hearing.  He  relied  on  the  Order  in  Council  of  the  3d  of  May, 
1869,  constituting  the  Court  of  Appeal  for  the  Windward  Isl- 
ands, which  provides  for  appeals  to  Her  Majesty  in  Council 
*^from  any  final  judgment,  decree,  order,  or  sentence  of  the 
said  Court  of  Appeal ...  in  case  any  such  judgment,  decree, 
order  or  sentence  shall  be  given  or  pronounced  for  or  in  re- 
spect of  any  sum  or  matter  at  issue,  above  the  amount  or  value 
of  £300  sterling,  or  in  case  such  judgment,  decree,  order,  or 
sentence  shall  involve,  directly  or  indirectly,  any  claim,  de- 
mand, or  question  to  or  respecting  property  in  any  civil  right 
amounting  to  or  of  the  value  of  £300  sterling.  .  .  .  And  that 
in  all  cases  security  shall  also  be  given  by  the  party  or  parties 
appellant  in  a  bond  or  mortgage,  or  personal  recognizance, 
not  exceeding  the  value  of  £600,  for  the  prosecution  of  the  ap- 

*Fre9erU: — Sir  Jambs  W.  Colvilx,  Sir  Barnes  Peacock,  Sir  Montague  E.  SmTKy 
and  Sir  RoBsiiT  P.  Collier. 
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peal  and  for  the  payment  of  all  such  costs  as  may  be  awarded 
to  the  party  or  parties  respondent,  and  that  such  security 
be  completed  within  twenty-eight  days  from  the  date  of  the 
motion  or  petition  for  leave  to  appeal ;  and  the  party  or 
parties  appellant  shall  then,  and  not  otherwise,  be  at  liberty 
to  prefer  and  prosecute  his,  her,  or  their  appeal."  He  con- 
tended that  the  present  case  was  within  the  words  of  the 
Order  in  Council,  the  declaration  having  claimed  £5,000 
damages,  that  no  special  leave  to  appeal  was  necessary,  and 
that  security  for  costs  not  having  been  given  within  twenty- 
eight  days,  or  at  all,  as  required  by  the  Order  in  Council, 
the  aDpeal  had  lapsed.  He  further  contended  that  no 
special  leave  ought  now  to  be  given,  the  petition  for  special 
leave  having  been  presented  on  the  ground  that  the  case 
was  not  witnin  the  Order  in  Council,  and  the  fact  that  no 
security  for  costs  had  been  given  *not  having  been  [158 
stated  to  their  Lordships  at  the  time.  He  cited  Sibnarain 
Okose  V.  Hidlodker  Doss  (') ;  BuUceley  y.  Scutz  ("). 

Mr.  J.  McLeod^  for  the  appellant,  contended  the  case  was 
not  within  the  Order  in  Council,  it  being  an  action  of  tort, 
and  the  claim  for  damages  in  the  declaration  not  being  ^'a 
matter  at  issue";  and  tnat  even  if  the  case  were  within  the 
Order  in  Council,  special  leave  ought  then  to  be  given,  secu- 
rity having  been  lodged  in  the  registry  since  the  presenta- 
tion of  the  petition  for  special  leave.  He  then  cited  Mayor 
V.  Burgess  ("). 

Sir  Robert  P.  Collier:  Their  Lordships  are  of  opin- 
ion that  the  case  is  within  the  Order  in  Council,  and  that 
security  for  costs  ought  to  have  been  given  within  twenty- 
eight  days  from  the  date  of  the  motion  for  leave  to  appeal 
in  the  court  below,  but  as  they  think  a  bona  fide  mistake 
was  made  by  the  appellant,  they  will  now  give  special  leave 
to  appeal. 

Mr.  Meadows  White,  Q.C.,  and  Mr.  J.  McLeod^  for  the 
appellant,  contended  that  the  words  alleged  in  the  declara- 
tion and  proved  at  the  trial,  were  not  words  of  mere  sus- 
picion, but  that  the  natural  meaning  of  them  was  to  impute 
the  guilt  of  murder  to  the  appellant.  The  intention  of  the 
respondent  in  using  them  was  a  question  for  the  jury.  The 
question  of  the  meaning  was  a  question  for  the  jury,  and 
ought  to  have  been  suomitted  to  them.  The  innuendoes 
were  immaterial  in  this  case:  see  Common  Law  Procedure 
Act,  1862,  s.  61 ;  Rules  Trinity  Term,  1853,  r.  16.  Refer- 
ence was   made  to  Watkin  v.  SaU  (*) ;    Hart  v.  WaU  (*). 

O  9  Moo.  p.  C,  864.     («)  6  Moo.  P.  C.  (KS.),  481.     («)  24  L.  T.  (N.8.).  Q.  B.,  61 
O  Law  Rep.,  8  Q.  B.,  402.        (»)  2  C.  P.  D.,  146 ;  20  Eng.  R.,  421. 

34  Eng.  Rep.  22 
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The  words  used  reasonably  bore  the  construction  put  upon 
them  by  the  appellant,  and  a  reasonable  man  to  whom  they 
were  addressea  would  infer  liability  to  an  indictment  for 
murder.  [Sir  Montague  E.  Smith:  The  judge  must  de- 
cide if  the  words  are  reasonably  capable  of  two  meanings  ; 
if  he  so  decide,  the  jury  must  determine  which  of  the  two 
159]  meanings  was  intended.]  Reference  was  made  *to 
Hunt  V.  OooaUike  (*) ;  Sturt  v.  Blagg  (*) ;  Mulligan  v. 
Cole  C) ;  Hemiug  v.  Tower  (*) ;  Tozer  v.  Mas^ord  (*) ;  Pol- 
kard's  Treatise  on  Slander,  p.  93 ;  Tempest  v.  CJiaTribers  (*) ; 
Padmore  v.  Lavyrence  ('). 

Mr.  J,  D.  Fitzgerald^  for  the  respondent,  contended  that 
the  words  used  amounted  at  most  to  words  of  mere  suspicion, 
and  did  not  convey  any  positive  or  absolute  imputation  or 
charge  of  an  indictable  offence.  Reference  was  made  to  3 
Selw.  N.  P.,  1200 ;  Snag  v.  Oee  (•) ;  Jackson  v.  Adams  (•) ; 
Harrison  v.  King  (") ;  Tozer  v.  Mashford  (*).  No  prefa- 
tory statement  is  now  necessary,  only  an  innuendo.  If  an 
innuendo  is  necessary  at  all,  as  it  is  in  this  case,  it  must  be 
used,  the  Common  I^w  Procedure  Act  has  made  no  differ- 
ence. Where  it  is  not  wanted  it  can  be  rejected,  but  where 
necessary  its  absence  or  insufficiency  is  fatal.  Reference 
was  made  to  Common  Iaw  Procedure  Act,  1852,  s.  61 ; 
Chitty  on  Pleadings,  vol.  i,  pp.  415,  422  [7th  ed.J ;  RawUngs 
V.  Norhury  (") ;  vox  v.  Cooper  ("*).  The  words  do  not  nat- 
urally impute  an  indictable  offence,  and  are  not  actionable 
per  se^  and  therefore  no  Innuendo  would  make  them  so. 
Words  are ^iwa/ocfe  to  be  construed  according  to  their 
ordinary  sense :  Hankinson  v.  Bilby  (") ;  Daines  v.  Hart- 
ley (") ;  Capital  and  Counties  Bank  v.  Henty  (").  Even  if 
there  were  a  cin  til  la  of  evidence  to  go  to  the  jury,  a  new 
trial  would  not  be  ordered  unless  on  the  evidence  there 
should  have  been  a  different  result.  The  defendant,  under 
the  circumstances,  was  entitled  to  one  month's  written  no- 
tice of  action :  see  Grenada  Act,  No.  148.  The  declaration 
alleged  that  the  respondent  was  acting  as  clerk  of  the  Crown, 
and  therefore  he  was  a  public  officer  within  the  meaning  of 

(»)  48  L.  J.  (N.S.).  C.  p.,  54.  (')  11  Ad.  <k  E..  880. 

(»)  10  Q.  B.  (N.S.),  906.  («)  4  Rep.,  16  a. 

rt  Law  Rep.,  10  Q.  B.,  549;  44  L.  J.  (•)  2  Bini?.  N.  C,  402. 

(Q.B.),  (N.S.).  158.  (W)  4  Price,  46. 

(*)  10  M.  dk  W.,  664,  569.  (")  1  F.  <fc  F.,  841. 

(»)  6  Ex.,  589;    20  JL  J.  (N.S.),  (Ex.),  (»*)  12  W.  R.,  75. 

«25.  (i»)  IIM.  &W.,442. 

(<)  \  Stark.,  67.  (»«)  8  Ex.,  200. 

P»)  28  W.  R.,  851 
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the  act.     [Sir  Barnes  Peacock  :    The  words  were  not 

spoken  or  the  act  done  in  his  capacity  of  clerk  to  the  Crown.  J 

*Mr.  White  replied.  [160 

The  jadgment  of  their  Lordships  was  delivered  by 
Sir  Kobkrt  P.  Collier  :  In  this  case  an  action  for  slan- 
der was  brought  bv  Mr.  Charles  Simmons,  the  appellant, 
against  Mr.  Mitchell,  the  respondent,  in  the  Supreme  Court, 
of  Grenada.  The  Chief  Justice,  who  tried  the  case,  having 
offered  the  plaintiff  a  nonsuit,  which  he  declined,  directed 
the  jury  to  find  a  verdict  for  the  defendant.  A  rule  having 
been  granted  to  show  cause  why  that  verdict  for  the  defend- 
ant should  not  be  set  aside  and  a  new  trial  had,  the  Chief 
Justice  adhered  to  his  ruling  and  discharged  the  rule. 
Whereupon  there  was  an  appeal  to  the  appellate  court  of 
the  Windward  Islands,  consisting  of  four  chief  justices. 
The  appellate  court  was  e<jually  divided,  and  therefore  the 
judgment  of  the  chief  justice  stood  discharging  the  rule  for 
a  new  trial.  These  are  the  circumstances  under  which  this 
appeal  comes  before  their  Lordships. 

The  declaration  was  in  respect  of  words  alleged  to  be 
slanderous  uttered  by  the  defendant,  Samuel  Mitchell,  who 
is  described  as  the  clerk  of  the  Crown,  and  having  reference 
to  the  plaintiff,  who  is  a  merchant  in  Grenada.  The  decla- 
ration contains  a  prefatory  statement  that  the  defendant, 
'^  being  clerk  of  the  Crown,  and,  as  such,  having  the  con- 
trol and  custody  of  depositions  and  other  proceedings  taken 
at  the  inquisitions  of  coroners  in  and  for  the  said  island  of 
Grenada,  and  contriving  and  intending  to  injure  the  plain- 
tiff, and  to  cause  it  to  l^  believed  that  he  had  been  guilty  of 
murder,  and  to  subject  him  to  the  pains  and  penalties  by  the 
law  made  and  provided  against  and  inflicted  upon  persons 
guilty  thereof,"  used  the  words  complained  of.  The  decla- 
ration contains  four  counts,  and  this  prefatory  averment  is 
applicable  to  each  of  them.  The  words  set  out  in  the  first 
count  are  these :  '*  *  People  who  go  to  the  Secretary  of  State 
had  better  see  that  their  characters  are  clear,  for  your 
brother'  (meaning  the  plaintiff)" — the  words  being  addressed 
to  the  brother  of  the  plaintiff — "Mies  here'  (meaning  the 
office  or  place  of  business  of  the  Colonial  Secretary  of  the 
said  island  and  clerk  of  the  Crown)  ^  under  suspicion  of  hav- 
ing murdered  a  man  named  Emanuel  Yancrossen  at  the 
Spout  some  years  ago'" — and  this  is  the  innuendo— 
"  meaning  thereby  that  there  was  amoqg  the  records  of  the 
said  clerk  of  the  *Crown  some  docun^ent^irv  evidence  [161 
or  charge  implicating  the  plaipti#  with  the  murder  o|  the 
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said  Emanuel  Vancrossen  at  the  Spout,  and  which  war- 
ranted the  defendant  in  saying  so."  The  second  count 
alleges  the  use  of  the  same  words  with  a  somewhat  different 
innuendo,  the  innuendo  being,  '^meaning  thereby  that  there 
was  some  evidence  in  the  said  office  of  clerk  of  the  Crown 
that  the  plaintiff  had  murdered  Vancrossen."  The  third 
count  alleges  the  speaking  of  these  words :  "  *  Haven' t  you ' 
(meaning  the  person  with  whom  the  defendant  then  con- 
versed) '  heard  that  Charles  Simmons '  (meaning  the  plaintiff) 
'is  suspected  of  having  murdered  one  Vancrossen,  his 
brother-in-law?  A  proclamation  offering  a  reward  for  the 
apprehension  of  the  murderer  is  now  in  my  office'  (meaning 
the  office  of  clerk  of  the  Crown),  *and  there  is  only  one  link 
wanting  to  complete  the  case'  " — and  the  innuendo  is  in 
these  terms,  "meaning  thereby  that  there  was  some  evi- 
dence in  the  office  of  clerk  of  the  Crown,  and  that  there  was 
required  only  one  link  in  the  chain  of  such  evidence  to  put 
the  plaintiff  upon  his  trial  for  the  alleged  murder  of  the 
said  Emanuel  vancrossen."  There  is  a  fourth  count  alleg- 
ing the  speaking  of  these  words :  '' '  Some  years  ago  Emanuel 
Vancrossen  was  murdered,  and  his  body  was  found  at 
American  Point'  (meaning  a  place  usually  known  as  the 
Spout,  situate  on  the  northern  shore  of  the  lagoon  adjacent 
to  the  town  of  Saint  George,  in  Grenada  aforesaid).  And 
upon  being  asked  the  question,  *What  about  it?'  by  the 

f)erson  with  whom  the  defendant  then  conversed,  the  de- 
endant  then  answered,  'Charles  Simmons  was  the  person 
suspected  of  having  committed  the  deed'  (meaning  the  mur- 
der of  the  said  Emanuel  Vancrossen).  'I'  (meaning  the 
defendant)  '  have  spoken  to  Orgias  and  Sheriff'  " — meaning 
the  doctor  and  the  Attorney-General  of  the  island — "  '  about 
it'"  Such  is  the  declaration,  to  which  the  plea  is  "Not 
guiltj,"  only. 

It  IS  to  be  observed  that  the  plaintiff  does  not  in  any  of 
his  innuendoes  declare  that  the  words  of  which  he  complains 
were  spoken  with  the  intention  of  imputing  to  him  a  felony; 
that  is  to  say,  the  crime  of  murder.  The  innuendoes  do  not 
purport  to  enlarge  the  meaning  of  the  words,  and  if  the 
words  themselves  convey  only  suspicion  the  innuendoes  do 
no  more. 

It  has  been  argued  on  behalf  of  the  defendant  that  since  the 
162]  *Common  law  Procedure  Act,  s.  61,  has  been  passed, 
these  innuendoes  may  be  rejected  and  the  prefatory  averments 
may  be  substituted  for  them  and  treated  as  the  real  innu- 
endoes ;  that  is  to  say,  that  the  prefatory  words  in  the  present 
case,  "contriving  to  cause  it  to  be  believed  that  the  plain- 
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tiflf  had  been  guilty  of  murder,"  may  be  treated  as  explaining 
the  meaning  of  the  slanderous  words  set  out  in  each  of  the 
counts.  But  their  Lordships  think  that,  there  being  innuen- 
does in  the  declaration  whereby  the  plaintiff  undertakes  to 
explain  the  meaning  of  the  words  spoken,  he  cannot  substi- 
tute for  them  a  prefatorv  averment  which  does  not  profess 
to  give  the  meaning  of  the  words  spoken,  but  only  the  mo- 
tives of  the  defendant. 

But  it  has  been  further  argued  that  these  innuendoes  may 
now  be  all  rejected,  and  the  declaration  may  be  treated  as  if  it 
contained  none ;  and  that  being  so,  that  the  words  complained 
of  in  the  declaration  are  capable  of  two  meanings  in  their 
fair  construction :  one,  that  the  defendant  meant  that  the 
plaintiff  was  suspected  of  having  committed  a  felony;  the 
other,  that  he  had  committed  the  felony,  and  therefore  that 
the  question  of  their  true  meaning  ought  to  have  been  left 
to  the  jury.  It  has  not  been  disputed  that  in  point  of  law 
words  merely  conveying  suspicion  will  not  sustain  an  action 
for  slander. 

With  respect  to  the  first,  second,  and  fourth  counts,  their 
Lordships  nave  had  no  difficulty.  The  words  in  those 
counts  convey  in  their  natural  and  ordinary  sense  suspi- 
cion, and  suspicion  only,  and,  according  to  the  law  of  this 
country,  with  respect  to  the  policy  of  which  we  have  noth- 
ing to  do,  would  not  support  an  action  of  slander.  Their 
Lordships  have  had  more  doubt  with  respect  to  the  third 
count,  wherein  it  is  said  that  the  defendant  used  these  ex- 
pressions: "Haven't  you  heard  that  Charles  Simmons  is 
suspected  of  having  murdered  one  Yancrossen,  his  brother- 
in-law  ?  A  proclamation  offering  a  reward  for  the  appre- 
hension is  in  our  office,  and  there  is  only  one  link  wanting 
to  complete  the  case."  It  has  been  argued  with  some  force 
that  these  words  are  capable  of  bearing  the  meaning  that 
the  plaintiff  is  guilty  of  murder,  but  that  the  technical  proof 
against  him  is  not  wholly  complete.  Undoubtedly,  if  the 
words  had  admitted  fairly  of  two  meanings,  the  one  being 
an  imputation  of  suspicion  only,  the  other  of  guilt,  it  would 
have  been  proper  to  leave  to  the  jury  the  sense  *in  [163 
which  they  were  uttered  ;  but  their  Lordships  have  come  to 
the  conclusion  that,  taken  in  their  natural  sense,  and  with- 
out a  forced  or  strained  construction,  they  do  not  contain 
these  two  meanings,  but  only  one,  viz.,  that  there  was  a  case 
of  strong  suspicion,  but  of  suspicion  only,  against  the  plain- 
tiff, and  are  therefore  unable  to  say  that  the  learned  judge 
was  wrong  in  withdrawing  the  case  from  the  jury.  They 
have  further  to  observe  that,  even  if  the  learned  judge  had 
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left  the  case  to  the  inry,  a  finding  of  the  jury  that  the  words 
imputed  actual  guilt  would  not  have  been  satisfactory,  and 
their  Lordships  would  have  deemed  it  their  duty  to  send 
the  case  back  for  a  new  trial.  Their  Lordships  observe,  in- 
deed, that,  according  to  the  judgment  of  two  of  the  learned 
judges,  the  principal  stress  m  the  argument  of  the  counsel 
of  the  plaintiff  was  laid  upon  an  answer  given  by  William 
Simmons,  the  brother  of  the  plaintiff,  to  a  question  put  to 
him  in  cross-examination,  that  he  regarded  the  words  as  an 
imputation  of  the  crime  of  murder ;  but  their  Lordships  are 
of  opinion  that  such  a  statement  by  a  witness  without  any 
proof  of  surrounding  circumstances  or  conduct  leading  to 
the  inference  which  the  witness  drew  that  the  words  nad 
some  meaning  different  from  their  ordinary  meaning,  was 
not  evidence  on  which  the  jury  would  have  been  justi- 
fied in  acting.  In  the  case  of  Daines  and  BraddocTc  v. 
Hartley  {^\  it  was  expressly  ruled  in  the  Court  of  Excheq- 
uer that  a  witness  could  not  be  asked  with  respect  to  spoken 
words  in  a  slander  case^  "What  did  you  understand  by 
those  words?" 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
order  of  the  learned  Chief  Justice  discharging  the  rule  for 
a  new  trial  was  right,  and  they  will  humbly  advise  Her 
Majesty  to  make  that  order  which  the  Court  of  Appeal  of 
Grenada  ought  to  have  made,  that  is  to  say,  an  order  affirm- 
ing the  judgment  of  the  Chief  Justice ;  but,  considering  all 
the  circumstances  of  the  case,  and  that  the  Court  of  Appeal 
has  given  no  costs  of  the  appeal,  their  Lordships  are  of 
opinion  that  in  this  case  the  appeal  should  be  dismissed 
without  costs. 

Solicitors  for  the  appellant :  Stocken  &  Jupp. 
Solicitors  for  the  respondent:  Oreig  &  Meikle. 

(1)  8  Ex.,  200. 
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J.C.*,  Nov.  24,  26,  1880. 

[PRIVY  COUNCIL.] 

♦John  Clark,  Plaintiff:  and  G.  H.  D.  Elphin-    [164 
STONE  and  W.  H.  Anderson,  Defendants.    ' 

ON   APPEAL  FROM   THE   SUPBEHS   GOUBT   OF   THE  ISLAND   OF   0B7L0N. 

Ceylon  Ordinances,  No.  8  o/1884,  No.  32  of  l^ti^Ad/owM  PoMesHon^Acts  of 

Ownership. 

Ceylon  Ordinances  No.  8  of  1884,  and  No.  22  of  1871,  require  that  a  defendant 
should  have  had  ten  years'  undisturbed  and  nninterrupted  possession,  meaning  act- 
ual and  not  ideal  possession,  of  land  in  dispute  in  order  to  be  entitled  to  the  benefit 
of  BQch  ordinances. 

Although  acts  done  upon  parts  of  a  district  of  land  may  be  evidence  of  possession 
of  the  whole,  yet  as  regards  lands  within  a  disputed  boundary  acts  of  ownership  by 
either  party  outside  the  boundary  are  no  evidence  of  title  to  the  lands  within  it 


*Pre»mt: — Sir  Jambs  W.  Colvhje,  Sir  Barnbs  Pkaoook,  Sir  Montagus  E.  Smith, 
and  Sir  Robert  P.  Collibr. 


[6  Appeal  Cases,  176.] 

J.C*  Jan.  19,  21,  22,  26,  1881. 

[PRIVY  COUNCIL.] 

*77i  re  Adair's  Patent.  [176 

Praetiee^Fi>reign  Patents  should  he  stated  in  Petition— RenetMl  of  English 
Patent  although  Foreign  Patent  expvred—Duty  of  Patentee  as  to  Accounts, 

Where  a  patentee,  whether  English  or  foreign,  has  obtained  foreign  patents, 
they  should  be  stated  to  their  Lordships  and  the  foUest  information  afforded  as  to  the 
profits  thereof. 

An  English  patent  may  be  renewed  though  a  foreign  one  has  been  taken  out  and 
allowed  to  expire. 

A  patentee  should  preserve  the  clearest  evidence  of  everything  which  has  been 
paid  and  received  on  account  of  the  patent  Whether  or  not  his  remuneration  has 
been  adequate,  his  furnishing  a  satisfactory  account  is  a  condition  precedent  to  his 
obtaining  an  extension  of  his  term. 

This  was  a  })etition  of  William  Adair  for  a  prolongation 
for  seven  years  of  his  term  for  using  his  invention  of  "im- 
provement in  pumps,"  in  respect  of  which  he  had  obtained 
the  nsnal  letters  patent  on  the  6th  of  April,  1867. 

Mr.  Kay  J  Q.C.,  and  Mr.  Chadwyck  Healey^  for  the  peti- 
tioner. 

*  Present: — Sir  Barius  Pkaoook,  Sir  Montaquk  E.  Smith,  and  Sir  Robrrt  P. 
Collier. 
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Mr.  Aston^  Q.C.,  and  Mr.  Lawson,  for  the  opponents. 

Sir  H.  James^  Q.C.  (Attorney-Gen<?ral),  and  Mr.  A.  L. 
Smithy  for  the  Crown. 

After  the  evidence  had  been  adduced, 

Mr.  A.  L.  Smith  contended  that,  as  a  matter  of  practice, 
177]  the  *petitioner  ought  to  have  mentioned  in  his  peti- 
tion that  he  had  taken  out  foreign  patents:  see  Johnson^ 8 
Patent  {') ;  Pitman's  Patent  i^) ;  second,  that  as  a  matter  of 
public  policy,  seeing  that  the  foreign  patents  had  expired, 
or  were  just  about  to  expire,  the  patent  ought  not  to  be  pro- 
longed in  this  country:  see  iformand's  Patent {*)]  and, 
thirdly,  that  the  accounts  were  not  satisfactory. 

Mr.  Aston^  Q.C.,  also  contended  that  the  accounts  were 
defective,  and  that  the  subject  of  the  invention  was  not  of  a 
large  and  important  character.  He  urged  that  the  pro- 
longation, if  any,  should  be  confined  to  the  combination 
described  in  the  specification  and  should  not  include  the 
alleged  improvements.  [Sir  Montague  E.  Smith:  We 
simply  extend  the  patent  as  it  is,  if  we  extend  it  at  all.] 

Air.  Kay,  Q.C.,  in  repljr,  urged,  as  to  the  point  of  prac- 
tice, that  there  was  no  strict  rule  of  pleading  applicable,  nor 
were  petitions  required  to  be,  and  in  this  case  had  not  been, 
settled  by  council.  No  one  had  been  misled,  for  the  objec- 
tions stated  the  foreign  patents,  and  all  sales  abroad  had  been 
brought  into  account.  The  rule  that  a  patentee  first  obtain- 
ing his  patent  abroad  had  no  claim  after  the  expiry  of  his 
foreign  patent  to  a  prolongation  of  his  English  patent  does 
not  apply  to  an  English  subjecTt  who  had  first  obtained  his 

?atent  in  this  country :  see  HilFs  Patent  {*) ;  Betts^  Patent  {^)\ 
^oole's  Portent  {*);  Johnson^  s  Patent  {^).    He  further  con- 
tended that  on  the  evidence  the  accounts  were  satisfactory. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Kobert  P.  Collier  :  In  this  case  their  Lordships 
agree  that  the  patent  is  a  meritorious  and  a  useful  one ;  and 
undoubtedly  the  patentee,  his  patent  having  been  exten- 
sively infringed  and  he  having  been  put  to  very  large 
costs  in  maintaining  it,  costs  which  unfortunately  he  has 
1 78]  *been  unable  to  recover,  comes  before  their  Lordships 
with  a  case  entitled  to  their  favorable  consideration. 

With  respect  to  his  remuneration  their  Lordships  are  by 
BO  means  satisfied  that  he  has  been,  considering  all  the  cir- 
cuiiigtances,  sufficiently  remunerated;  but  before  granting 
this  application,  they  must  be  satisfied  that  the  petitioner 

1')  Law  Rep.,  4  P.  C.  79.  {*)  1  Moore's  P.  C.  (N.S.),  268. 

r)  Law  Rep.,  4  P.  C.  84.  (»)  1  Moore's  P.  C.  (N.S.),  49. 

{'\  Uw  Rep.,  3  P.  C,  198.  (•)  Law  Rep.,  1  P.  C,  618. 
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has  subscribed  to  those  coDditions  which  have  again  and 
again  been  laid  down  as  precedent  to  his  obtaining  a  renewal 
of  bis  patent,  which,  as  has  been  many  times  declared,  is  a 
matter  of  favor -and  not  of  right. 

In  the  first  place,  their  Lordships  have  to  observe  that  the 
petitioner,  although  stating  in  bis  petition  that  he  had 
exhibited  his  invention  in  foreign  countries  and  endeavored 
to  pnsh  it  there,  makes  no  mention  whatever  of  his  having 
obtained  several  foreign  patents,  two  of  which  have  been 
allowed  to  expire.  The  rule  has  been  again  and  again  laid 
down  that  where  a  patentee,  whether  English  or  foreign, 
has  obtained  foreign  patents,  they  should  be  stated  to  their 
Lordships. 

Moreover,  it  may  be  material  to  ascertain  the  date  of 
those  patents,  inasmuch  as  if  the  date  was  prior  to  that  of 
the  English  patent,  even  in  the  case  of  an  English  invention 
and  an  English  patentee,  it  would  at  all  events  be  a  serious 
question  whether  the  patent  should  be  renewed.  But  in 
more  than  one  case  it  has  been  said  that  there  may  be  cases 
in  which  the  profits  of  a  foreign  invention  may  be  properly 
taken  into  consideration.  It  is  therefore  necessary  for  an 
English  as  well  as  a  foreign  patentee  to  give  their  Lordships 
the  fullest  information  upon  that  subject. 

It  has  been  indeed  argued,  on  the  part  of  the  Crown  and 
of  the  opponents,  that  the  petitioner  in  this  case,  having 
taken  out  a  foreign  patent,  although  after  the  date  of  the 
English  patent,  and  allowed  it  to  expire,  is  thereby  disen- 
titled to  a  renewal ;  but  upon  examination  of  the  cases  it 
does  not  appear  that  any  of  them  go  the  length  of  deciding 
that,  with  respect  to  an  English  invention  and  an  English 
inventor,  the  mere  taking  out  of  letters  patent  in  a  foreign 
country  and  allowing  them  to  expire,  would  be  a  roAn  for 
their  refusal  to  renew  the  patent.  In  fact  the|^Fre  two 
cases — the  case  of  Betts  and  the  case  of  Poole — ij^Hich  the 
*contrary  has  been  held  ;  their  Lordships,  therefore,  [179 
do  not  give  weight  to  that  objection ;  but  they  have  now 
to  come  to  the  question  of  the  accounts. 

In  Betts'  patent,  which  has  been  before  referred  to,  the 
rule  with  respect  to  accounts  was  there  stated  by  Lord 
Chelmsford:  ''There  can  be  no  difficulty  in  a  patentee 
beginning  from  the  first  to  keep  a  patent  account  distinct 
and  separate  from  any  other  business  in  which  he  may  hap- 
pen to  be  engaged.  He  knows  perfectly  well  that  if  his 
invention  is  of  public  utility  and  he  has  not  been  adequately 
remunerated,  he  will  have  a  claim  for  an  extension  of  the 
original  term  of  his  patent.     It  is  not,  therefore,  too  much 
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to  expect  that  he  shoald  be  prepared,  when  the  necessity 
arises,  to  give  the  clearest  evidence  of  everything  which  has 
been  paid  and  received  on  account  of  the  patent"  (*).  And 
the  same  doctrine  is  laid  down  by  Lord  Cairns  in  Saxby^s 
Patent  {^\  which  insists  upon  the  necessity  of  the  patentee 
giving  their  Lordships  accounts  which,  as  he  expresses  it, 
should  be  so  clear  as  not  to  admit  of  controversy. 

Now  their  Lordships  feel  some  anxiety  whether  or  not 
they  would  be  justified  in  passing  these  accounts,  that  is  to 
say,  in  so  far  approving  of  them  as  to  base  an  extension  of 
the  patent  upon  them,  and  have  with  some  reluctance  come 
to  the  conclusion  that  these  accounts  are  not  satisfactory, 
and  that  they  could  not  adopt  them  as  satisfactory  without 
in  some  degree,  at  all  events,  relaxing  the  rule  which  has 
been  laid  down  many  times  by  their  predecessors. 

[Their  Lordships  then  discussed  the  accounts  which  bad 
been  made  up,  after  the  destruction  of  a  number  of  his 
books  by  rats,  &c.,  by  the  petitioner,  with  the  result  that 
they  were  declared  "to  rest  upon  no  valid  foundation." 
The  judgment  then  proceeded:] 

Under  these  circumstances  their  Lordships,  though  they 
are  not  prepared  to  say  that  the  plaintiff  may  not  have 
been  insufficiently  remunerated,  cannot  enter  into  a  specala- 
tion  as  to  what  his  absolute  remuneration  was.  It  may 
have  been  a  good  deal  more  than  here  appears.  It  is  per- 
180]  baps  difficult  to  suppose  it  ^can  have  been  less,  but 
whether  it  was  or  was  not  sufficient  appears  to  them  not  to 
be  the  question,  but  whether  he  has  complied  with  the  con- 
dition of  supplying  them  with  a  satisfactory  accoant. 
Under  these  circumstances  their  Lordships  have  come  to  the 
conclusion  that  the  account  is  not  satisfactory.  It  is  not 
founded  only  upon  the  omission  (which  they  regard  as  a 
serious  one)  to  give  them  information  upon  the  foreign 
patents,  but  also  upon  the  ground  that  tne  accounts  not 
Deing  satisfactory  the^  feel  that  it  would  not  be  consistent 
with  their  duty  to  advise  Her  Majesty  to  extend  this  patent. 

Solicitors  for  petitioner :   Wynne  &  Son. 
Solicitors  for  opponents :  Fields  JRoscoe  &  Co. 
Solicitor  for  the  Crown:  The  Treasury  Solicitor. 

(1)  1  Moore'8  P.  C.  (N.S.),  61.  (»)  Law  Rep.,  8  P.  C,  292. 
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J.C*  Jan.  28;    Feb.  1,  22,  1881. 

[PRIVY  COUNCIL.] 

♦Edward  James  Daniell,  Defendavij  and  James    [181 
Sinclair,  Plaintiff. 

ON  APPEAL  7B0M  THE  OOUBT  OF  APPEAL  AT  NEW  ZEALAND. 

Mortgagor  and  Mortgagee — Settied  Account  re-opened.  Compound  Intereet  charged 
by  Mistake^Jfutual  Mistake  of  Law, 

In  the  absence  of  special  agreement  simple  interest  only  can  be  charged  in  a  mort- 
gage accoont. 

Where  snch  mortgage  account  had  been  settled  on  the  footing  of  compound  inter- 
est with  half-yearly  rests,  both  parties  wrongly  understanding  the  mortgage  deed  to 
reqnire  the  same : 

Mtld,  that  such  settled  account  might  be  re-opened. 

Although  under  certain  circumstances  the  giving  credit  in  account  may  be  treated 
as  so  far  equivalent  to  payment  under  mistake  of  law  as  to  prevent  sums  wrongly 
credited  beinz  recoverable  at  law ;  yet  in  equity  the  line  between  mistakes  in  uw 
and  mistakes  m  fact  has  not  been  so  clearly  and  sharply  drawn. 

Appeal  from  an  order  of  the  Court  of  Appeal  of  New 
Zealand  (Feb.  4,  1880,)  affirming  a  decree  (Oct.  1,  1879,)  of 
the  Supreme  Court. 

This  latter  decree,  so  far  as  it  was  originally  appealed 
against,  decreed  that  simple  interest  only  since  the  4th  of 
January,  1869,  should  be  allowed  upon  £2,472  4^.  6d.^  the 
balance  admitted  as  the  principal  sum  due  by  the  respon- 
dent to  the  appellant  on  that  date,  on  the  footing  of  a  mort- 
gage dated  the  11th  of  May,  1865,  and  that  in  taking  an 
account  as  thereby  directed,  the  account  hereinafter  men- 
tioned as  signed  by  the  respondent  on  the  11th  of  May,  1872, 
should  not  be  considered  as  a  stated  and  settled  account  be- 
tween the  parties  ascertaining  and  fixing  the  amount  due  on 
that  date. 

The  circumstances  out  of  which  the  suit  arose  and  the 
findings  *of  the  jury  thereon  are  set  out  in  the  judg-  [182 
ment  of  their  Lordships. 

The  judgment  of  the  Court  of  Appeal  was  to  the  effect 
that  compound  interest  could  not  be  charged,  there  being 
no  agreement  to  that  effect  between  the  parties  either  ex- 
press or  implied.     Upon  the  latter  point  it  proceeded  : 

*^But,  assuming  that  an  agreement  maybe  implied  be- 
tween mortgagor  and  mortgagee,  pure  and  simple,  to  pay 

*  PreterU: — Sib.  Babnes  Pxacock,  Sib  Montagus  E.  Smith,  Sib  Bobkbt  P.  Colueb, 
and  SiB  RiGUABD  Couch. 
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compoand  interest  founded  upon  the  acts,  mode  of  dealing, 
or  acquiescence  of  the  parties,  tbe  q  uestion  remains  whether 
such  an  agreement  ougnt  to  be  implied  in  the  present  case. 

"This  question  may  be  dealt  with  in  either  of  two  modes, 
viz.,  either  by  looking  at  the  facts  admitted  by  the  plead- 
ings and  the  findings  of  the  jury  only,  which  we  take  to  be 
the  mode  more  in  accordance  with  the  rules  of  the  Supreme 
Court  of  New  Zealand,  or  by  looking  not  only  at  these  but 
also  at  the  evidence  laid  before  the  jury,  as  perhaps  a  court 
of  equity  in  England  would  do.  We  shall  adopt  both 
modes. 

"Taking  the  first  mode,  we  find  that  the  respondent,  upon 
the  4th  of  January,  1869  (the  mortgage  being  dated  the  11th 
of  May,  1865,  payable  on  the  11th  of  May,  1867),  admitted 
by  deed  his  indebtedness  to  be  £2,547  12^.  2eZ.,  a  portion  of 
which  amount  was  composed  of  compound  interest,  of 
which  the  respondent  was  at  the  time  aware.  This,  on  the 
principle  of  mackhurn  v.  Warwick  (*),  concludes  him  np  to 
that  date,  and  it  is  on  that  basis  that  the  direction  appealed 
against  proceeds. 

''But  that  does  not  imply  any  agreement  to  pay  similar 
compound  interest  in  future.  Fergusson  v.  Fyffe  C)  and 
Blackburn  v.  Warwick  (*)  establish  this.  Then  we  find 
that  the  accounts  between  the  respondent  and  the  appellant 
have  always  been  kept  with  half-yearly  rests,  and  that  the 
interest  due  at  such  half-yearly  rests  has  been  added  to  the 
principal  and  interest  charged  thereon  accordingly.  Now 
the  interest  on  the  mortgage  was  payable  not  half-yearly 
but  quarterly,  and  it  is  difiKcult  to  understand  why  these 
rests  should  have  been  made  half-yearly,  except  upon  the 
presumption  which  we  shall  hereafter  refer  to,  and  assum- 
183]  ing  *that  by  the  finding  that  the  accounts  were  so 
"kept"  is  meant  that  they  were  so  prepared  by  appellant, 
rendered  to  respondent,  and  not  objected  to  by  nim,  this 
cannot  constitute  an  agreement  by  acquiescence,  otherwise 
Tonipson  v.  Leith  (')  was  wrongly  decided.  There,  there 
were  not  only  accounts  rendered,  but.  formal  notice  given 
tljat  interest  on  interest  would  be  charged,  which  was  never 
objected  to.  In  Clancarty  v.  Laiouche  (*)  the  acquiescence 
jri  accounts  rendered,  which  was  held  to  imply  an  agree- 
inetH,  was  an  acquiescence  in  a  common  mercantile  custom 
uf  bankers  on  a  banker's  account. 

*'Then  we  find  that  the  respondent,  on  the  supposition 
that  the  mortgage  authorized  the  defendant  to  charge  com- 

{')  2  y.  &  C.  (Exch.),  99.  (»)  4  Jur.  (N.S.),  1091. 

f  >  8  CL  A  F.,  121.  O  1  BaU  &  B.,  420. 


/ 


Vol.  VI.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

349 

J.C. 

Daniell  v.  Sinclair. 

1881 

pound  interest,  consented  to  the  accounts  being  bo  kept, 
and  ratified  and  confirmed  in  writing  accounts  so  kept,  and 
admitted  his  indebtedness  as  appearing  by  such  accounts. 

"Now,  even  admitting  the  supposition  of  the  respondent 
referred  to,  it  seems  to  us  that  the  ratifying  and  confirming 
in  writing  (not  by  deed)  of  accounts  rendered,  and  an  ad- 
mission of  indebtedness  to  the  amount  shown,  is  not  con- 
clusive, though  it  may  be  presumptive  evidence  of  the 
accuracy  of  such  accounts. 

'^Errors,  whether  in  calculation  or  in  mode  of  charging, 
might,  nevertheless,  be  urged  in  defence  to  an  action  on 
the  account  stated,  although  they  might  not  form  a  ground 
for  recovering  an  amount  erroneously  paid :  JRose  v.  Sa- 
'oory  (*) ;  Thomas  v.  Hawkes  (") ;  Wilson  v.  Wilson  (•).  But 
•when  takyn  in  conjunction  with  the  finding  of  the  jury  as  to 
the  respondent's  state  of  mind  when  making  the  admission 
of  indeotedness,  we  do  not  think  much  weight  ought  to  be 
attached  to  such  admissions,  and  certainly  they  cannot  be 
accepted  as  implying  an  agreement  to  pay  compound  inter- 
est in  face  of  tne  de^  of  mortgage. 

''These,  according  to  this  mode  of  dealing  with  the  ques- 
tion, are  the  only  facts  in  support  of  an  implied  agreement 
to  pay  compound  interest ;  whilst,  on  the  other  hand,  it  ap- 
pears from  the  declaration  that  both  parties  are  merchants, 
and  therefore  ^accustomed  to  keep  accounts  of  their  [184 
ordinary  mercantile  transactions  m  the  form  in  which  these 
mortgage  interest  accounts  have  been  kept.  Indeed,  the 
balance  of  their  mercantile  account,  £15  7^.  &Z.,  seems  to  have 
been  mixed  up  with  the  interest  account,  and  on  that  sum 
compound  interest  has  been  allowed  by  consent,  although 
otherwise  the  court  could  not  on  the  principle  of  Fergusson 
V.  Fyffe  (*)  and  other  cases,  have  allowed  it. 

''  Taking  now  the  other  mode  of  considering  this  question, 
by  looking,  in  addition,  at  the  evidence  submitted  to  the 
jury,  it  appears  to  us  that  the  evidence  scarcely  bears  out 
tbe  finding  of  the  jury.  The  evidence  shows  an  acqui- 
escence in,  rather  than  a  consent  to,  the  mode  in  which  the 
accounts  were  kept,  and  the  hesitating  and  bald  certificates 
to  the  two  accounts  rendered  do  not  to  our  minds  amount 
to  a  ratification  and  confirmation  of  accounts,  nor  an  admis- 
sion of  indebtedness  sufiicient  to  stop  the  respondent  from 
setting  up  his  legal  and  equitable  rights  under  the  mort- 
gage deea. 

*'  In  either  view  it  seems  to  us  th^t  Tompson  v.  Leith  (*) 

0)  2  Scott,  199.  (»)  8  M.  A  W.,  140.  (»)  U  C.  B.,  6ie, 

(*)  8  Ca  4  F.,  121.  (»)  4  Jur.  (N.S.),  1091. 
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was  a  much  stronger  case  than  the  present  one  for  allow- 
ing compound  interest.  There  deliberate  notice  was  from 
time  to  time  given  of  the  intention  to  charge  compound 
interest,  and  that  notice  in  writing,  if  not  formally  consented 
to,  was  in  writing  acquiesced  in.  Here  the  two  parties  treat 
their  mortgage  rights  and  liberties  as  if  they  were  upon  or- 
dinary mercantile  accounts,  apparently  ignorant  or  oblivious 
of  the  difference  between  the  two  sets  of  positions. 

"  Crosskill  v.  Bower  (*)  also  seems  to  us  a  strong  authority 
for  the  respondent,  the  portion  of  the  judgment  therein  so 
strongly  relied  on  in  argument  by  Mr.  Bell  applying  clearly 
to  the  mercantile  account,  not  to  the  mortgage  debt.  Whilst 
the  case  of  Mosse  v.  SaM{^)^  relied  on  in  the  judgment  of  the 
court  below,  seems  to  us  to  be  in  point,  and  well  applied." 

Mr.  Benjamin^  Q.C.,  and  Mr.  JSveritt,  for  the  itppellant, 
contended  that  compound  interest  had  been  chargea  in  the 
185]  account  *with  the  consent  of  the  respondent.  The 
appellant  had  on  the  faith  of  his  settling  accounts  from 
time  to  time  on  that  footing,  continued  to  give  credit  to  him, 
and,  therefore,  there  was  consideration.  It  was  unneces- 
sary that  such  consent  should  be  evidenced  by  deed.  The 
settled  account  was  evidence  sufScient.  There  was  no 
piiToa  fade  case  made  out  for  relieving  the  respondent 
from  the  consequences  thereof.  Here  there  was  express 
agreement  with  some  consideration,  and  notwithstanding 
mistakes  of  law,  i.e.,  as  to  the  construction  of  a  deed  and 
the  legal  rights  of  the  parties  thereunder,  the  agreement  was 
valid  and  binding.  Reference  was  made  to  Mosse  v.  8alt{*) ; 
Clancarty  v.  Latouche  (*) ;  OrosskiU  v.  Bower  (') ;  Black- 
hum  V.  Warwick  Q  ;  Chambers  v.  Ooldwm  Q ;  Tompson 
V.  Leith  (") ;  Stewart  v.  Stewart  (•) ;  Kitchin  v.  ITawkins  (*•) ; 
Mogers  v.  Ingham  (") ;  AUiance  Bank  v.  Broom  (").  To  get 
leave  to  surcharge  and  falsify  you  must,  according  to  equity 
rules  and  procedure,  allege  and  prove  errors  of  account  in 
fact,  and  that  has  not  been  done  here :  Parkinson  v.  Han- 
burp{'*);  Drew  V.  Power  (^*)\  Oethingv.  KeighleyC*)\  Fer- 
gusson  v.  Fyffe{'*).  [Sir  Barnes  Peacock  referred  to 
Skyring  v.   Oreenwooa  {'').]     See    also  notes  to    Smith's 

(»)  82  Beav.,  86.  (•)  6  CL  A  F..  911. 

C)  32  Beav.,  269.  (>«)  Law  Rep.,  2  C.  P.,  22. 
(*)  82    Beav.,   269;    82    L.  J.    (Oh.),       (")  8  Oh.  D.,  861 ;  18  Eng.  R.,  662. 

*7f.ti.  (")  2  Dr.  <k  S.,  289. 

(*)  1  Ball  A  B..  420.  (")  Law  Rep..  2  H.  L.,  1. 

{^)  82  Beav.,  86.  («*)  1  Sch.  <k  Lef.  (Irish).  182. 

{*}  2  Y.  A  C.  (Exch.),  99.  ('*)  9  Oh.  D..  647 ;  26  Eng.  R.,  827. 

(')  9  Vea.,  271.  0«)  8  01.  <k  F.,  121. 

t'J  4  Jar.  (N.S.),  1091.  (")  4  B.  A  C,  281. 
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Leading  Cases,  vol.  ii,  [7th  ed.],  pp.  420,  421 ;  Seton  on  De- 
crees, vol.  ii,  part  4,  pp.  794,  796  [4th  ed.] 

Mr.  Rigby,  and  Mr.  Chalmers  (the  Solicitor- General,  8ir 
F,  Her  Schelly  Q.C.,  with  thena),  for  the  respondent,  con- 
tended that  compoand  interest  was  not  recoverable.  The 
Coart  of  Appeal  was  right  in  holding  that  there  was  an  ac- 
quiescence in  rather  than  a  consent  to  the  mode  in  which 
toe  accounts  were  kept.  The  settled  accounts,  although 
^ima /ac/d  evidence  of  indebtedness,  could  not  estop  the 
respondent  from  setting  up  his  rights  *under  the  [186 
mortgage  deed.  Moreover,  a  mortgagee  relying  on  a  settled 
account  must  plead  it,  ^^^  Roberts  v.  Kuffin{^\  a  case  recog- 
nized as  authority  by  Maddocks,  and  all  successive  editors 
of  Daniell's  Chancery  Practice,  and  by  Lindley.  In  sur- 
charging and  falsifying  an  account  errors  of  law  as  well  as 
of  fact  may  be  corrected.  Equity  does  not  distinguish  between 
mistakes  of  law  and  mistakes  of  fact  as  a  ^ound  for  relief, 
except  that  it  will  not  come  into  conflict  with  courts  of  law; 
and  as  the  latter  have  laid  it  down  that  money  actually  paid 
under  a  mistake  of  law  cannot  be  recovered  back,  that  prin- 
ciple is  not  interfered  with.  One  error  is  sufficient  to  open 
an  account — perhaps  an  error  of  fact,  but,  when  open,  errors 
of  law  may  be  corrected.  There  is  no  authority  to  be  cited 
that  an  account  may  be  opened  for  mistake  of  law,  for  it 
has  never  been  questioned.  Reference  was  made  to  Rogers 
V.  Ingham  (') ;  Re  James  (•) ;  Earl  Beauchamp  v.  Winn  (*) ; 
Rosev.  Savorj/{*);  Thomas  y.  Hawkes{').  The  rule  relied 
upon  is  merely  one  which  is  intended  to  put  an  end  to  liti- 
gation, and  therefore  is  not  applicable  till  money  has  been 
actually  paid,  mere  settlement  of  account  is  not  enough : 
WUson  y.  Wilson  (').  It  is  not  pleaded  that  accounts  were 
signed  because  forbearance  was  agreed  to  be  given :  London 
Chartered  Bank  of  India  v.  White  (•).  Reference  was  also 
made  to  Kendal  v.  Wood  (•). 

Mr.  Benjamin^  Q.C.,  replied. 

Feb.  22.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Robert  P.  Collier:  This  was  a  suit  instituted  for 
the  redemption  of  a  mortgage,  and  an  account  of  the  princi- 
pal and  interest  due.     The  defendant  contended  that  com- 

(»)  2  Atk,  112.  (»)  2  Scott,  199. 

(«)  8  Ch.  D..  861 ;  18  Eng.  R.,  662.  («)  8  M.  A  W.,  140. 

(»)  Law  Rep.,  9  Ch.,  609;  10  Eng.  R.,         0)  14  C.  B.,  616. 
619.  (*)  4  App.  Gas.,  418,  424;  88  Eng.  R, 

{*)  Law  Rep.,  6  H.  L.,  228;   6   Eng.  812. 
B.,  87.  (•)  Law  Rep.,  6  Ex.,  248. 
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Jound  interest  was  due,  and  whether  the  interest  was  to  be 
87]  simple  or  compound  was  the  only  question  in  *the 
cause.  The  court  of  lirst  instance  gave  judgment  in  favor 
of  the  plaintiff,  with  the  exception  of  a  small  sum  of  com- 
pound interest,  which  the  plaintiff  by  the  deeds  of  further 
security  to  be  afterwards  referred  to  had  converted  into 
principal.  This  judgment  was  affirmed  by  the  Court  of  Ap- 
peal. From  the  latter  judgment  the  present  appeal  is  pre- 
ferred. 

The  plaintiff  is  a  merchant  in  New  Zealand,  the  defend- 
ant a  merchant  in  London.  The  declaration  sets  out  a 
mortgage  bearing  date  the  11th  of  May,  1865,  for  the  pur- 
pose of  securing  pajrmeut  of  £2,000,  advanced  by  the  de- 
fendant to  the  plaintiff  for  two  years,  and  of  all  sucn  further 
and  other  sums,  if  any,  as  may  at  any  time  hereafter  be  due 
and  owing  by  the  mortgagor  to  the  mortgagee  on  the  bal- 
ance of  any  account  current  hereinafter  existing  between 
the  said  parties  hereto,  or  in  respect  to  any  future  advances 
to  be  made  between  the  said  parties  in  any  account  whatso- 
ever ;  then  follows  a  covenant  to  pay  interest  at  the  rate  of 
10  per  cent,  on  the  balance  of  account  current  after  demand 
in  writing,  and  to  pay  the  principal  sum  on  the  11th  of  May, 
1867,  ana  interest  thereon  at  10  per  cent,  in  quarterly  pay- 
ments. 

The  declaration  further  sets  out  two  conveyances,  dated 
the  4th  of  January,  1869,  to  one  Stuart,  for  the  purpose,  in 
the  first  place,  of  securing  a  debt  to  Stuart ;  and,  secondly, 
of  further  securing  the  debt  to  the  defendant,  which  the 
plaintiff  acknowledged  then  to  amount  to  £2,487  12*.  2d. 
(which  addition  of  £487  12^.  2d.  to  the  principal  was  com- 
posed partly  of  compound  interest),  with  a  power  of  sale  to 
Stuart,  for,  in  the  first  place,  paying  himself,  and  then  mak- 
ing payments  to  the  defendant.  The  declaration  alleges  sales 
by  Stuart  and  the  defendant,  and  some  payments  by  Stuart 
to  the  defendant,  and  prays  for  an  account  of  the  principal 
and  interest  due  on  the  mortgage,  and  a  reconveyance. 

The  material  pleas  by  the  defendant  are,  1,  that  the  mon- 
eys advanced  by  him  were  advanced  on  a  mercantile  account 
current ;  2,  that  it  was  agreed  between  plaintiff  and  defend- 
ant, both  at  the  time  of  and  immediately  after  the  execution  of 
the  deed  set  out  in  the  first  paragraph  of  the  plaintifiTs  dec- 
]:i ration,  that  in  taking  ana  keeping  the  account  current 
ly8]  between  the  plaintiff  and  *defendant  half-yearly 
r^sts  should  be  taken,  and  that  the  interest  due  on  the  half- 
yparly  rests  should  be  added  to  and  become  part  of  the 
principal  moneys,  and  bear  interest  accordingly;  and  the 
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accoants  have  always  been  so  kept  with  the  consent  of  the 
plaintiff,  who  has  from  time  to  time  ratified  accoants  so  kept, 
and  admitted  his  indebtedness  to  the  defendant  of  the  whole 
amount  shown  in  snch  accounts,  where  interest  has  been 
computed  upon  half-yearly  rests. 

The  defendant  submitted  to  the  taking  of  the  accounts  as 
prayed. 

The  plaintiff,  in  reply,  denied  the  agreement. 

The  following  are  the  material  issues  in  the  case,  and  the 
findings  upon  tnem  by  the  jury : 

Was  the  amount  of  the  plaintiff's  indebtedness  to  the  de- 
fendant on  the  4th  of  January,  1869,  the  sum  of  £2,487  12^. 
2d.  ?-Yes. 

If  so,  was  the  said  sum  of  £2,487 12^.  2d.  composed  of  the 
principal  sum  of  £2,000  mentioned  in  the  said  deed  of  mort- 
gage, and  £487  12s.  2d.  interest  due  in  respect  of  the  said 
principal  siim  ?— Yes,  except  £16  7*.  8d.,  deficiency  in  pro- 
ceeds of  wool  consi{^ned  bv  plaintiff  to  defendant 

Was  the  said  principal  sum  of  £2,000  advanced  by  the 
defendant  to  the  plaintiff  on  a  mercantile  amount  current  I 
— ^By  direction.  No. 

Was  any  portion  of  the  said  sum  of  £2,487  12*.  2d.  ad- 
vanced by  the  defendant  to  the  plaintiff  upon  a  mercantile 
account  current,  and,  if  so,  how  much  I— Yes,  the  said  sum 
of  £16  7s.  8d.y  and  no  more. 

Was  it  agreed  by  and  between  the  plaintiff  and  defend- 
ant, after  the  execution  of  the  deed  set  out  in  the  first  para- 
graph of  the  declaration,  that  in  taking  and  keeping  the 
accounts  between  the  plaintiff  and  the  defendant  half-yearly 
rests  should  be  taken,  and  that  the  interest  due  at  such  halt- 
yearly  rests  should  be  added  to  and  become  part  of  the 
I)rincipal  moneys,  and  bear  interest  accordingly  i — No,  un- 
ess  such  agreement  ought  in  law  to  be  implied  from  the 
plaintiff's  accounts  being  so  kept.  But  we  find  that  he  so 
consented  on  the  supposition  that  a  deed  in  the  terms  of 
*the  mortgage  of  the  11th  of  May,  1866,  authorized  [189 
the  defendant  to  charge  compound  interest. 

Have  the  accounts  always  been  so  kept? — Yes. 

Has  the  plaintiff  consented  to  the  accounts  being  so  kept, 
and  has  he  ratified  and  confirmed  in  writing  accounts  so 
kept,  and  admitted  his  indebtedness  as  appearing  by  such 
accounts?— Yes. 

No  attempt  was  made  at  the  trial  to  prove  an  actual  agree- 
ment, either  written  or  oral,  to  change  the  interest,  as  stipu- 
lated in  the  mortgage  deed,  from  simple  to  compound,  and 
it  seems  clear  that  no  such  agreement  was  ever  made.    But  it 
34  Eng.  Rep.  23 
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appeared  that  the  plaintiff,  under  the  belief  that  he  was 
bound  to  pay  compound  interest  on  the  mortgage,  assented 
to  accounts  made  out  on  the  footing  of  half-yearly  rests, 
and  that,  in  particular,  on  an  account  being  sent  to  him 
stating  a  balance  of  £3,464  16^.  2d,  as  due  on  the  11th  of 
May,  1872,  part  of  which  consisted  of  compound  interest 
charged  on  the  footing  of  half-yearly  rests,  ne  signed  it  as 
correct,  and  that  in  1876  he  sent  to  the  defendant  what  he 
termed  a  sketch  account,  in  which  compound  interest  with 
yearly  rests  was  calculated. 

A  judge  sitting  in  banco  adopted  the  finding  of  the  jury, 
that  no  actual  agreement  to  pay  compound  interest  had 
been  come  to  ;  he  further  came  to  the  conclusion  that  both 
parties  wrongly  understood  the  mortgage  deed  as  requiring 
the  payment  of  compound  interest,  and  that  no  agreement 
to  pay  it  could  be  implied  from  the  transactions  between  the 
parties,  such  interest  having  been  charged  by  the  defendant 
and  paid  by  the  plaintiff  under  a  common  misapprehension 
of  their  rights.  He  therefore  gave  effect  to  the  rule  of  law, 
which  was  undisputed,  that  without  such  an  agreement  sim- 
ple interest  only  can  be  charged  on  a  mortgage  account.  He 
treated,  however,  the  deeds  which  stated  tnat  £2,487  12^. 
2d.  was  due  by  the  defendant  on  the  4th  of  January,  1869, 
as  binding  on  him,  and  directed  the  master  to  commence  the 
account  from  that  day,  treating  the  whole  of  that  sum  as 
principal. 

The  judgment  of  the  Court  in  Banco  was  confirmed  by 
the  Court  of  Appeal. 

It  appears  tnat  the  defendant  insisted,  independently  of 
190]  the  *main  question,  that  a  direction  should  be  given 
that  the  account  prior  to  the  11th  of  May,  1872,  should  not 
be  re-opened,  contending  that,  even  upon  the  assumption  of 
there  having  been  no  agreement  to  vary  the  rate  of  interest 
tinder  the  mortgage,  the  account  up  to  that  time  was  settled, 
and  could  not  be  disputed.  The  judge  sitting  in  banco 
declined  to  give  such  a  direction,  observing,  "  In  my  opinion, 
this  is  nothing  more  than  a  particular  instance  of  that  gen- 
eral acquiescence  on  the  part  of  the  plaintiff  in  the  defend- 
ant's  mode  of  stating  the  account  between  them  with  which 
I  have  already  dealt ;  and,  for  the  reasons  already  given, 
and  on  the  authority  already  cited,  his  approval  of  the 
account  on  this  occasion  does  not  conclude  him." 

The  same  view  is  taken  by  the  Court  of  Appeal. 

On  the  appeal  before  this  board,  this  last  is  the  only  point 
now  relied  on,  it  not  being  contended  that  the  settlement  of 
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acconnt,  if  it  were  such,  would  not  prove  a  contract  to  pay 
compound  interest  for  the  future. 

Undoubtedly  there  are  cases  in  the  courts  of  common  law 
in  which  it  has  been  held  that  money  paid  under  a  mistake 
of  law  cannot  be  recovered,  and  it  has  been  further  held 
that,  under  certain  circumstances,  the  giving  credit  in 
account  may  be  treated  as  so  for  equivalent  to  payment  as 
to  prevent  sums  wrongly  credited  being  made  the  subject  of 
set-off:  Skyring  v.  Chreenwoodi^).  But  in  equity  the  line 
between  mistakes  in  law  and  mistakes  in  fact  has  not  been 
BO  clearly  and  sharply  drawn.  In  Earl  Beauchamp  v. 
Winn(^\  Lord  Chelmsford  observes,  "With  regard  to  the 
objection,  that  the  mistake  (if  any)  was  one  of  law,  and 
that  the  rule  Hgnorantia  juris  neminem  excusat^^  applies, 
I  would  observe  on  the  peculiarity  of  this  case,  that  the 
Ignorance  imputable  to  tne  party  was  of  a  matter  of  law 
arising  upon  the  doubtful  construction  of  a  grant.  That  is 
very  different  from  the  ignorance  of  a  well  Known  rule  of 
law ;  and  there  are  many  cases  to  be  found  in  which  equity, 
npon  a  mere  mistake  of  the  law,  without  the  admixture  of 
other  circumstances,  has  given  relief  to  a  party  who  has 
dealt  with  his  property  under  the  influence  of  such  a 
mistake." 

*In  Cooper  v.  PAi&ft^Q,  Lord  Westbury  says:  [191 
"  Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be 
also  the  result  of  matter  of  law;  but  if  parties  contract 
under  a  mutual  mistake  as  to  their  relative  and  respective 
rights,  the  result  is  that  that  agreement  is  liable  to  be  set 
aside,  as  having  proceeded  upon  a  common  mistake." 

In  WCarthy  v.  Decaix  (*),  where  a  person  sought  to  be 
relieved  against  a  renunciation  of  a  claim  to  property,  made 
under  a  mistake  respecting  the  validity  of  a  marriage,  the 
lord  Chancellor  observes,  '*  What  he  has  done  was  in  ignor- 
ance of  law,  possibly  of  fact ;  but,  in  a  case  of  this  kind, 
this  would  be  one  and  the  same  thing." 

In  Livesey  v.  Livesey{\  an  executrix  who,  under  a  mis- 
take in  the  construction  of  a  will,  had  overpaid  an  annu- 
itant, was  permitted  to  deduct  the  amount  overpaid  from 
subsequent  payments. 

Undoubtedly  the  signature  by  the  plaintiff  of  the  account 
in  question,  if  it  stood  alone,  unexplained,  would  afford  a 
strong  presumption  that  an  agreement  to  substitute  com- 
pound for  simple  interest  under  the  mortgage  had  been 

C)  4  B.  &  C,  281.  («)  Law  Rep.,  2  R  L.,  170, 

(•)  Law  Rep.,  6  H.  L.,  284 ;  6  Eng.  R.,  87.       (♦)  %  Rupe.  ^  My.,  614, 
'  OS  Rubs,,  287. 


356  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  Vt 

1881  Metropolitan  Asylum  District  v.  Hill.  H.L.  (E.) 

come  to,  and  it  was  for  the  purpose  of  proving  the  agree- 
ment which  the  defendant  had  pleaded  that  the  account  was 
relied  upon.  Their  Lordships  accept  the  jSndin^  of  the  jury 
that  no  such  agreement  was  in  fact  made ;  indeed  tnere 
would  seem  to  have  been  no  consideration  for  it,  because, 
although  the  defendant  did  not  exercise  his  power  of  sale 
as  soon  as  he  mi^ht,  there  is  no  evidence  that  he  ever  bound 
himself  or  promised  to  show  any  forbearance  or  indulgence 
to  the  plaintiff.  Their  Lordships  further  agree  with,  the 
courts  below,  that  both  parties  may  be  taken  to  have  mis- 
understood the  effect  of  the  mortgage  deed.  This  being  so, 
there  was  no  intention  to  make  a  change  in  the  rate  of  inter- 
est— no  such  question  was  discussed  or  considered.  The 
accounts  were  drawn  up' and  assented  to  by  the  parties  under 
a  common  mistake  as  to  their  respective  rights  and  obliga- 
tions. Their  Lordships  are  therefore  of  opinion  that  the 
signature  of  a  particular  account  occurring  in  a  series  of 
192]  accounts  *all  alike  drawn  up  in  error,  does  not  pre- 
vent it  being  re-opened  upon  the  accounts  under  the  mort- 
gage bein^  taken. 

They  will,  therefore,  humbly  advise  Her  Majesty  that  the 
judgment  appealed  against  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Solicitors  for  appellant :  Clarice^  Hawlins  <fe  Clarke. 
Solicitors  for  respondent :  Bare  <fe  ^ell. 


[6  Appeal  Gases,  198.] 

HL.  (E.),  Jan.  14, 17,  18;  March  1, 1881. 

[HOUSE  OF  LORDS.] 

193]  ^Managers  of  The  Metropolitan  Asylum  Dis 
TRiOT,  Appellants  J  and  Frederick  Hill  and  Others^ 
Executors,  &c.,  William  Lund  and  Alfred  Fripp, 
Hespoiidents. 

Metropolitan  Poor  Aet-^ffoipitaU^Nuisanee. 

The  Metropolitan  Poor  Act,  1867  (80  Vict.  c.  6),  anthorizes  the  formation  of  dis- 
tricts and  district  asylums  for  the  care  and  cure  of  sick  and  infirm  poor,  creates  cor* 
S orations  for  that  purpose,  gives  authority  to  the  Poor  Law  Board  (now  the  Local 
overnment  Board)  to  issue  directions  to  these  corporations,  enables  them  to  pur- 
chase lands  and  erect  building^  for  the  purposes  of  tne  act,  and  makes  the  rates  of 
parishes  and  unions  liable  for  the  outlay  thus  incurred.  But  it  does  not,  by  direct 
and  imperative  provisions,  order  these  things  to  be  done,  so  that  if,  in  doinp;  them, 
a  nuisance  is  created  to  the  injury  of  the  health  or  property  of  persons  resident  in 
the  neighborhood  of  the  place  w^ere  the  land  Is  pun^ased,  or  the  building  erected, 
it  does  not  afford  to  these  acta  a  statutory  protection.  And  therefore,  where  such 
nuisance  was  foimd  as  a  fact : 
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Hddy  that  the  District  Board  could  not  set  np  the  statute,  nor  the  orders  of  the 
Poor  Law  Board  ander  it,  as  an  answer  to  an  action,  or  to  prevent  an  injonction 
issuing  to  restrain  the  board  from  continuing  the  nuisance. 

Per  Lord  Blackburn  :  On  those  whose  seek  to  establish  that  the  Legislature  in- 
tended to  take  away  the  private  riglits  of  indlvidoals,  liee  the  burden  of  showing 
that  such  an  intention  appears  by  express  words  or  necessary  implication. 

Per  Lord  Watson  :  Where  the  terms  of  a  statute  are  not  imperative,  but  permis^ 
sive,  the  fair  inference  Is  that  the  Legislature  intended  that  the  discretion  as  to  the 
use  of  the  general  powers  thereby  conferred,  should  be  exercised  in  strict  conformity 
with  private  rights. 

The  appellants  were  persons  who  had  been  incorporated 
by  the  Metropolitan  Poor  Act,  1867  (30  Vict.  c.  6),  for  the 
purpose  of  providing  hospitals  for  the  reception  of  the  sick 
poor  of  the  metropolis.  Sir  Rowland  Hill  (whose  execu- 
tors were  the  first  of  the  respondents),  Mr.  Land,  and  Mr. 
Fripp,  resided  at  Hampstead  and  had  property  there,  and 
the  action,  the  subject  of  the  present  appeal,  was  brought  by 
them  against  the  appellants,  alleging  tnat  *the  appel-  [194 
lants  had  erected  a  certain  hospital  near  their  properties, 
for  the  reception  of  persons  suffering  from  small-pox  and 
other  infectious  and  contagious  disorders,  which  was  a  nui- 
sance, and  had  carried  on  the  said  hospital  so  as  to  be  a 
nuisance.    The  appellants  traversed  these  allegations. 

The  cause  came  on  for  trial  before  Mr.  Baron  Pollock  and 
a  special  jury  on  the  18th  of  November,  1878.  The  learned 
judge  left  certain  questions  to  the  jury  which,  their  answers, 
were  in  the  following  form  :  '^(1.)  Was  the  hospital  a  nui- 
sance occasioning  damage  to  the  plaintiffs,  or  either  and 
which  of  them,  per  se;  or  (2.)  was  it  a  nuisance  to  them  by 
reason  of  the  patients  coming  to  or  going  from  the  hospital  ? 
— Ans.  to  the  two  questions.  The  hospital  was  a  nuisance 
occasioning  damage  to  the  plaintiffs,  and  each  of  them,  per 
se^  and  also  by  reason  of  the  patients  coming  to  or  going 
from  the  hospital.  (3.)  Assuming  that  the  defendants  \?ere, 
by  law,  entitled  to  erect  and  carry  on  an  hospital,  did  they 
do  so  with  all  proper  and  reasonable  care  and  skill  with  ref- 
erence to  the  plaintiffs'  rights? — Ans.  No.  (4.)  Assuming 
them  by  law  entitled  to  erect  and  carry  on  this  hospital,  did 
they  do  so  with  all  proper  and  reasonable  care  and  skill 
with  reference  to  the  plaintiffs'  rights?— Ans.  No.  (6.)  Did 
the  defendants  use  proper  care  and  skill  with  reference  to 
^he  ambulances  % — Ans.  The  ambulances  ought  to  have  been 
disinfected  before  leaving  the  hospital."  As  to  everything 
done  in  the  hospital  itself  the  j  urors  gave  great  praise  to  every- 
body concerned.  The  verdict  was  on  these  answers  ordered 
to  be  entered  for  the  plaintiffs,  and  on  farther  consideration 
judgment  was  entered  for  them,  and  the  learned  judge 
STjranted  an  injonction  to  restrain  the  defendants  from  con- 
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tinning  to  nse  the  hospital  as  before,  bnt  the  issne  of  the 
injunction  was  suspended  with  liberty  to  either  party  to  ap- 
ply, and  execution  was  stayed  (').    A  rule  to  reverse  the 
judgment  or  to  have  a  new  trial  was  obtained,  and  an  order 
was  made  by  the  Queen's  Bench  Division  dissolving  the  in- 
junction ana  granting  a  new  trial,  with  a  direction  that  the 
costs  of  the  first  suit  should  abide  the  result  of  the  new  trial. 
The  plaintiffs  appealed  against  that  order  as  to  the  granting 
a  new  trial,  and  the  defendants  appealed  against  it  as  to  the 
195]    payment  of  costs,  and  on  the  18th  of  *December, 
1879,  the  Court  of  Appeal  made  an  order  varying  it  by  dis- 
missing the  plaintiffs'  appeal  if,  within  a  specified  time,  the 
defendants  paid  the  costs  of  the  first  trial  (with  an  excep- 
tion of  certain  specified  costs),  and  if  that  was  not  done,  the 
Slain  tiffs'  appeal  was  to  be  allowed.    This  order  of  the 
ourt  of  Appeal  as  to  granting  a  new  trial  was  brought  up 
to  this  House  and  received  the  designation  of  Appeal  I^o.  1. 
In  the  first  instance  it  was  argued  on  the  question  of  compe- 
tency, it  being  alleged  by  the  plaintiffs  to  be  in  substance  a 
mere  appeal  on  costs.     The  House,  however,  decided  that  it 
was  not  so  to  be  considered  ('),  but,  before  hearing  the  ap- 

Eeal  on  the  facts,  suggested  that  it  would  be  advisable  to 
ear  the  appeal  on  the  question  of  the  right  of  the  appel- 
lants, in  point  of  law,  to  maintain  the  hospital  in  its  exist- 
ing state ;  and  this  was  called  Appeal  No.  2. 

Sir  J.  HoVker,  Q.C.,  and  Mr.  WiUis,  Q.C.  (Mr.  O.  R.  An- 
dersoUj  and  Mr.  Proudfooi  were  with  them),  for  the  appel- 
ants :    What  had  been  done  here  was  done  under  statutory 
authority,  and  therefore  was  not  the  subject  of  an  action  at 
the  suit  of  individuals  who  alleged  that  they  were  injured 
by  it.    The  injury  was,  matter  of  fact,  denied,  and  would  be 
argued  on  the  appeal  against  the  order  granting  a  new  trial, 
but  in  the  present  appeal  the  question  raised  was  whether 
the  appellants  were  not,  in  law,  completely  protected  from 
liability.     They  were  constituted  a  public  boay  by  virtue  of 
a  statute— they  had  duties  specially  assigned  to  them — thos^ 
duties  were  of  a  public  nature — the  appellants  were  required- 
to  perform  them,  beinc  thereto  commanded  by  the  Liocak^ 
Government  Board.     They  had  obeyed  the  orders  of  th^Cr 
board,  and  as  everything  that  had   been  done   had  beejf^ 
so    done    under   statutory    authority,    any    private    indi- 
viduals who  thereby  suffered  inconvenience  must  bear  it^ 
for  such  was  the  intention  of  the  Legislature,  which,  in  pass- 
ing the  statutes  relating  to  this  matter,  must  be  assumed  to 
have  contemplated  the  possibility  of  the  private  inconvea- 

(')  4  Q.  B.  D.,  483 ;  29  Eng.  R.,  1.  (*)  fi  App.  Cas.,  582. 
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ienca,  and  to  have  determined  that  that  inconvenience  must 
be  submitted  to,  in  consideration  of  the  ^reat  public  benefit 
that  was  to  result  from  it.     The  case  of  liex  v.  Pease  (*)  laid 
down  that  doctrine,  which  had  received  *its  com-    [196 
plete  and  authoritative  confirmation  in  The  Hammersmith 
Railway  Company  v.  Brand  (').    The  principle,  therefore, 
was  clear,  and  the  words  of  the  sections  of  the  statute  justi- 
fied its  application  in  the  present  case.    The  6th  section  of 
the  30  Vict.  0.  6,  declared  that  ''Asylums  may  be  provided 
under  this  act  for  the  reception  and  relief  of  the  sick,  insane, 
or  infirm  or  other  class  or  classes  of  the  poor  chargeable  in 
unions  or  parishes.''    The  Poor  Law  Board  was  authorized 
(s.  6)  for  the  purposes  of  the  act  to  combine  into  districts, 
imrishes  or  unions,  and  sect.  7  directed  in  clear  and  positive 
terms  that  ''for  each  district  there  shall  be  an  asvlum  or 
asylums  as  the  Poor  Law  Board  from  time  to  time  by  order 
direct."    The  15th  section  gave  the  Poor  Law  Board  pow- 
ers from  time  to  time  to  direct  the  managers  of  the  asylums 
"  to  purchase  or  hire,  or  to  build  and  fit  up  a  building  or 
bnildings  for  the  asylum,  of  such  nature  and  size,  and  ac- 
cording to  such  plan  as  the  Poor  Law  Board  should  think 
fit,  and  the  managers  shall  carry  such  direction  into  execu- 
tion."   These  last  words  cast  an  Imperative  duty  on  the 
managers,  and  rendered  what  they  had  done  the  execution 
of  a  clear  statutory  provision  to  which  they  were  bound  to 
pay  obedience.     Other  sections  gave  the  managers  power  to 
borrow  money,  on  the  security  of  the  rates,  for  the  purposes 
of  the  act,  and  sect.  69,  sub-sect.  2,  declared  that  expenses 
incurred  for  "the  maintenance  of  patients  in  any  asylum 
specially  provided  under  this  act  for  patients  suffering  from 
fever  or  small-pox"  shall  be  repaid  out  of  the  common  poor 
fund.     Every  detail  in  the  act  showed  that  the  Legislature 
had  contemplated  the  carrying  into  execution  a  public  work 
lor  the  health  and  safety  of  the  public.    That  being  so,  it 
^^s  ."^possible  to  apply  to  the  case  the  considerations  of 
possible  private  inconvenience  that  might  occur  in  the  exe- 
cution of  the  great  public  work.    The  managers,  in  fact, 
^ere  the  mere  executants  of  the  orders  of  the  Poor  Law 
^Doard,  the  28th  section  declaring  that  they  shall  be  subject 
xo  tne  orders  of  the  Poor  Law  Board  "as  guardians  are  un- 
th^t  tvf     ^^  ^^"^  Acts."     Everything  in  the  act  showed 
xnat  the  purpose  in  view  was  deemed  a  public  purpose — the 
powers  conferred  were  large,  because  they  were  powers  for 
we  execution  of  a  public  purpose,  and  the  authority  of  the 
roor  Law  *Board  was  paramount  throughout  the  act.     [197 

(')  <  B.  d  Ad.,  so.  («)  Law  Rep.,  4  H.  L.,  171. 
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Such  oases  therefore  as  Rex  v.  Vantandillo  C),  and  Rex  v. 
Burnett  i^)^  where  the  things  done  were  nnlawfally  done, 
either  had  no  application  here  or  actual Iv  showed  that  what 
was  here  done,  oeing  lawfully  done,  could  not  be  made  the 
subject  of  complaint 

Mere  private  inconvenience  is  not  to  be  made  the  subject 
of  an  action  where  the  act  from  which  it  arises  has  been 
authorized  by  act  of  Parliament,  and  the  powers  given  bv 
the  act  have  not  been  exceeded.  The  British  Cast  PUUe 
Manufacturers  v.  Meredith  (').  Th^  Caledonian  Railway 
Company  v.  Offilvy{*\;  Yaughan  v.  Taff  Yale  Railway 
Company  {*)\  Th^Atu/mey-Oeneralv.  TTie  Bradford  Canal 
Company  (f)\  The  Attorney-Oeneral  v.  The  Colney  Hatch 
Asyium{');  Oeddis  v.  The  Bann  Reservoir  Company  (^)\ 
Atiorney-Oeneral  v.  Leeds  {*)  were  also  cited.  The  cases 
which  turned  on  the  negligent  performance  of  the  duties  and 
labors  intrusted  by  Parliament  to  certain  specified  persons, 
such  as  Whitehouse  v.  Fellowes  ("),  had  no  application  to 
this  case,  for  here  negligence  was  expressly  denied,  and  the 
management  of  the  hospital  itself  had  received  the  warm 
commendation  of  the  jury. 

This  injunction  ought  not  to  have  been  granted ;  the  fears 
of  mankind  are  not  alone  sufficient  to  warrant  an  injunction, 
especially  in  a  case  like  this,  where  a  great  public  benefit 
was  intended  to  be,  and  would  be,  the  consequence  of  the 
work  done :  Anonymous  (")^ ;  Baines  v.  Baker  (").  Hawley 
y.  Steele  (")  is  a  clear  authority  that  where  a  work  of  a  public 
nature  like  this  is  authorized  to  be  done,  a  private  individual 
who  suffers  an  inconvenience  from  it  cannot  sustain  an  ap- 
plication for  an  injunction. 

The  Solicitor-General  (Sir  Parrer  Herschell),  and  Mr. 
BompaSj  Q.C.  (Mr.  Mnlay  was  with  them),  for  the  respon- 
dents :  The  principle  laid  down  in  The  SamTnersmith  Rail- 
1 98]  y^ay  Company  *v.  Brand  ('*)  is  not  questioned.  What 
the  Legislature  has  ordered  to  be  done,  if  done  as  the  Legis- 
lature has  ordered  it,  cannot  be  made  the  subject  of  an  ac- 
action  on  account  of  inconvenience  suffered  by  a  private 
individual.  But  it  must  be  clear  .that  the  Legislature  has 
given  the  order,  and  that  the  order  so  given  has  been  thor- 

(>)  4  Man.  <k  S.,  Id.  (^  8  App.  Cas.,  480  ;  24  Edg.  R.,  S20. 

O  4  MacL  A  S.,  272.  (*)  Law  Rep.,  5  Ch.  Ap.,  58S. 

(»)  4  T.  R.,  7M.  (»")  10  C.  B.  (N.S.),  766  ;  80  L.J.  (C.P.). 

(«)  2  Macq.  Sc.  Ap.,  229.  805. 

(»)  6  H.  <k  N.,  679.  .  (")  8  Atk.,  760. 

(•)  Law  Rep..  2  Eq.,  71.  (")  Amb.,  168. 

f )  Law  Rep.,  4  Ch.  Ap.,  146.  (><)  6  Ch.  D.,  521 ;  28  Eog.  R.,  120. 
(")  Law  Rep.,  4  H.  L.,  171. 
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onghly  pursaed.  The  contention  here  is,  that  no  such  order 
has  been  given  by  the  statute,  but  that  the  Metropolitan 
Poor  Act  has  merely  declared  what  was  desirable  to  be  done, 
and  has  authorized  the  persons  who  might  be  intrusted  to 
do  the  work,  to  come  on  the  poor  rates  of  parishes  and  unions 
to  reimburse  the  expenses  they  had  incurred;  There  is 
nothing  whatever  in  tne  Metropolitan  Poor  Act  of  1867,  to 
compel  the  appellants  to  erect  the  small-pox  hospital,  to 
erect  it  in  this  particular  place,  or  in  this  particular  manner, 
and  certainly  nothing  to  authorize  them  to  do  all  this  in 
such  a  manner  as  to  constitute  the  work  a  nuisance  to  the 
proprietors  of  the  neighboring  lands.  The  fact  that  it  is  a 
nuisance  has  been  found  by  the  jury — and  that  finding  takes 
away  from  the  appellants  all  pretence  of  protection  under 
the  statute,  unless  they  can  establish  from  the  very  words 
of  the  statute  that  all  that  they  have  done  is  directly  ordered 
by  the  statute.  They  cannot  do  so,  and  the  orders  of  the 
Poor  Law  Board  do  not  assist  them.  Thev  are  told  they 
may  do  certain  things,  but  there  is  no  authority  directing 
them  to  do  those  things  if  the  things  themselves  constitute 
a  nuisance.  There  being  no  compulsory  powers  given  to 
the  managers  to  do  what  they  have  done,  they  are  in  the 
position  of  ordinary  persons  who,  upon  the  principle  stated 
bv  Lord  Justice  Mellish  in  Clowes  v.  Tlie  StajfordBhire 
Potteries  Waterworks  Company  {^\  are  entirely  responsible 
for  their  acts.  Powers  given  in  matters  of  this  sort  must  be 
strictly  followed,  and  are  not  to  be  extended  in  favor  of 
those  on  whom  they  have  been  conferred.  Hawley  v.  Steele  (*) 
is  not  in  point  against  the  respondents,  and  in  that  case 
itself  the  Master  of  the  Rolls,  in  refusing  the  injunction, 
suggested  a  strong  opinion  (•)  that  the  acts  of  Parliament 
relating  to  that  matter  "looked  very  much  like  authority" 
for  doing  what  was  complained  of.  That  is  not  the  case 
here:  Jones  v.  The  Festiniog  Railway  Company {^)  is 
strongly  adverse  to  the  claim  of  the  appellants,  for*  [199 
tnere  the  company  was  held  liable  for  damages  occasioned 
r^y^P^rks  falling  from  one  of  its  locomotive  engines,  because 
?*  ^^  ^ot  express  power  given  it  to  use  locomotives ;  and 
^^  that  case  negligence  in  their  use  was  expressly  negatived. 
^  ^^^^^ory  authority  here  is  absent,  and  therefore  what 
^^8  been  done  is  subject  to  question  in  an  action,  and  the 
■'^^ctof  a  ziQJsanoe  being  established,  the  verdict  and  judg- 

IS^^)  LawKep.   8  Ch-   Ap.,  125,  at  pp.     O  6  Ch,  D.,  621 ;  28  Eng.  R.,  120. 
^=^^1*0;  4  a.  il.,  8Cyr.  (»)  6  Ch.  D.,  at  p.  527  ;  23  Eng.  R.,  126. 

•    *'  (*)  LawRep.,  8Q.B.,788. 
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ment  were  properly  ^iven  for  the  plaintiff s,  and  jastified  the 
court  in  issuing  the  injunction. 

Mr.  WiUiSy  in  reply. 

March  7.  The  Lord  Chancellor  (Lord  Selborne) :  My 
Lords,  it  must  be  assumed  for  the  present  purpose,  that  the 
small-pox  hospital  which  the  appellants  have  established  at 
Hampstead,  is,  in  its  actual  position,  and  independently  of 
the  particular  way  in  which  it  is  conducted,  necessarily  a  nui- 
sance to  the  neighbors ;  and  the  injunction,  which  has  been 
granted  by  the  order  appealed  against,  is  against  ^'  using  the 
plot  of  land  mentioned  in  the  statement  of  claim,  and  build- 
ings thereon,  as  a  hospital  for  small-pox  or  any  other  infec- 
tious or  contagious  disorder,  in  such  manner  as  to  create  a 
nuisance  to  the  plaintiffs,  or  either  of  them."  The  appel- 
lants are  therefore  obliged,  in  order  to  succeed  in  this  ap- 
peal, to  prove  that  they  have  statutory  authority  to  create 
a  nuisance  for  the  purpose  of,  and  as  incidental  to,  the  main- 
tenance of  a  small-pox  hospital  in  this  place. 

The  appellants  say  that  such  authority  has  been  given  to 
them  by  the  6th,  7th,  and  16th  sections  of  the  Metropolitan 
Poor  Act,  1867,  and  by  orders  of  the  Poor  Law  Board  made 
pursuant  thereto.  As  far  as  the  orders  of  the  Poor  Law 
&oard  are  concerned,  they  did  undoubtedly  direct  the  ap- 
pellants to  purchase  the  land  in  question  at  a  specified  price, 
and  to  build  upon  it  an  asylum  for  the  reception  of  poor 
persons  infected  with  or  suffering  from  fever  or  small- pox ; 
and  I  assume  that  the  building,  as  erected  and  fitted  up  on 
that  land,  is  in  strict  accordance  with  plans  which  the  Poor 
Law  Board  has  prescribed  or  approved. 

The  statute  when  examined  is  found  to  confer,  in  general 
terms,  powers  extending  over  a  rather  wide  range  of  sub- 
200]  jects.  So  far  as  *relates  to  a  hospital  or  asylum  of 
this  particular  kind,  there  is  nothing  in  it  mandatory  or  im- 
perative. Everything  which  it  necessarily  requires  may  be 
done,  though  no  such  hospital  should  ever,  or  anywhere,  be 
established.  The  6th  section  says  that,  ^^  asylums  to  be 
supported  and  managed  according  to  this  act,  may  be  pro- 
vided under  this  act  for  reception  or  relief  of  the  sick,  insane, 
or  iuHrm,  or  other  class  or  classes  of  the  poor  chargeable  in 
uuions  or  parishes  in  the  metropolis."  The  6th  section 
autborizes  the  formation  of  districts ;  and  the  7th  requires 
that,  in  each  district  so  formed,  ** there  shall  be  an  asylum 
or  as}  liims  as  the  Poor  Law  Board  from  time  to  time  by 
order  direct;"  leaving  the  class  of  poor  persons,  for  whom 
any  such  asylum  may  be  provided,  entirely  open.  The  15th 
eectiuji  enables  the  Poor  Law  Board  from  time  to  time,  by 
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order,  to  direct  the  managers  ^^to  purchase  or  hire,  or  to 
boild,  and  (in  either  case)  to  fit  up  a  building  or  baildings 
for  the  asylum,  of  such  nature  and  size,  and  according  to 
such  plan,  and  in  such  manner,  as  the  Poor  Law  Board 
think  fit;"  and  the  managers  are  required  to  carry  such 
directions  into  execution.  Subsequent  clauses  put  the 
arrangements  and  conduct  of  any  such  asylum  under  the 
superintendence  of  the  Poor  Law  Board.  No  compulsory 
power  is  given  to  acquire  land,  or  aqy  interest  in  land,  for  any 
asylum  purposes.  The  Lands  Clauses  Acts  are  indeed  in- 
corporated by  sect.  62 ;  but  sect.  63  expressly  provides,  that 
so  much  of  tnose  acts  as  relates  to  tne  purchase  of  land, 
otherwise  than  by  agreement,  shall  not  be  put  in  force  ex- 
cept for  certain  purposes,  not  including  these  asylums.  It 
appears  incidentally  from  sect.  69  (which  provides  for  the 
repayment  of  certain  expenses  therein  specified  out  of  the 
common  poor  fund),  that  asylums  migbt  be  '^  specially  pro- 
vided under  this  act  for  patients  suffering  from  fever  or 
small- pox ; "  but,  except  in  that  way,  and  from  the  fact  that 
the  general  category  of  ^'sick"  necessarily  includes  patients 
suffering  from  any  kind  of  disease,  there  is  no  provision  in 
the  act  as  to  contagious  or  infectious  disorders.  If  express 
words,  or  necessary  implication  and  intendment,  must  be 
shown,  in  order  to  authorize  the  Poor  Law  Board,  or  any 
managers  of  an  asylum,  to  create  a  nuisance,  in  the  exercise 
of  the  discretionary  powers  given  to  them,  I  can  find  none 
in  this  statute. 

*The  result  is:  (1.)  That  this  act  does  not  neces-  [201 
sarily  require  anything  to  be  done  under  it  which  might  not 
be  done  without  causing  a  nuisance ;  (2.)  That  as  to  those 
things  which  may  or  may  not  be  done  under  it,  there  is  no 
evidence  on  the  face  of  the  act  that  the  Legislature  sup- 
posed it  to  be  impossible  for  any  of  them  to  be  done  (if  they 
were  done  at  all)  somewhere  and  under  some  circumstances, 
without  creating  a  nuisance ;  and  (3.)  That  the  Legislature 
has  manifested  no  intention  that  SLXiy  of  these  optional 
powers,  as  to  asylums,  should  be  exercised  at  the  expense 
of,  or  so  as  to  interfere  with,  any  man's  private  rights.  The 
only  sense  in  which  the  Legislature  can  be  properly  said  to 
have  authorized  these  things  to  be  done  is,  that  it  has 
enabled  the  Poor  Law  Board  to  order,  and  the  managers  to 
do  them,  if,  and  when,  and  where,  they  can  obtain  by  free 
bargain  and  contract  the  means  of  doing  so. 

If  the  Legislature  had  authorized  some  compulsory  inter- 
ference with  private  rights  of  property,  within  local  limits 
which  it  might  have  thought  fit  to  define,  for  the  purpose  of 
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establishing  this  asylnm  to  be  nsed  for  the  receptioa  of 
patients  suffering  from  smallpox  or  other  infections  dis- 
orders, and  had  provided  for  compensation  to  those  who 
might  be  thereby  injarionsly  affected  (in  such  cases  and 
under  such  conditions  as  it  might  have  prescribed)  the  pres- 
ent case  might  have  been  like  Rex  v.  Pease  (*)  and  The  Mam- 
mersmith  Maiway  Company  v.  Brand  (").  No  person  out- 
side the  statutory  line  of  compensation,  even  if  the  use  of 
the  asylum  in  the  manner  authorized  by  the  statute  had 
been  productive  of  serious  damage  to  him,  could  then  have 
obtained  any  relief  or  remedy,  upon  the  footing  that  what 
the  statute  authorized  was  a  'legal  nuisance  to  himself,  or, 
in  itself  an  actionable  wrong.  But  the  case  is  different, 
when  (as  here)  no  interference  at  all  with  any  private  rights 
is  authorized,  and  no  place,  or  limit  of  space,  is  jdenned 
within  which  the  establishment  of  such  an  asylum  is  made 
lawful.  Neither  the^Poor  Law  Board  nor  the  managers 
could  for  this  purpose  have  taken  a  single  foot  of  ground, 
or  have  interfered  with  any,  the  most  insignificant,  ease- 
ment against  the  will  of  the  plaintiffs,  or  of  any  other  per- 
son to  whom  such  land  or  easement  might  belong.  No  line 
202]  is  here  drawn  hj  the  Legislature  between  *intere8t8 
which  are,  and  interests  which  are  not,  proi)er  subjects  for 
compensation.  Under  these  circumstences,  I  am  clearly  of 
opinion  that  the  Poor  Law  Board  and  the  managers  had  no 
statutory  authority  to  do  anything  which  might  be  a  nui- 
sance to  the  plaintiffs  without  their  consent. 

I  therefore  move  your  Lordships  to  aflSrm  the  judgment 
of  the  court  below,  and  dismiss  this  appeal. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  respon- 
dents, who  were  the  plaintiffs  below,  claimed  in  their  writ 
damages  for  a  nuisance  arising  from  the  use,  by  the  defend- 
ants, of  their  hospital  at  Uampstead  for  small-pox  and 
other  infectious  and  contagious  diseases,  and  for  causing  the 
assemblage,  in  the  neighborhood  of  the  plaintiffs'  property, 
of  lar^e  numbers  of  persons  suffering  from  small-pox  or 
other  infectious  and  contagious  diseases,  or  having  been 
recently  in  contact  with  persons  so  suffering,  and  from 
offensive  smells  and  noises  arising  from  the  said  hospital ; 
and  they  asked  for  an  injunction  to  restrain  the  defendants 
from  using  the  said  hospital  as  a  hospital  for  patients  suffer- 
ing from  small-pox  or  other  infectious  and  contagious  dis- 
eases. [His  Lordship  here  stated  the  proceedings  which 
had  taken  place,  and  proceeded  thus :]  The  point  on  which 
the  defendants  principally  relied  in  the  Appeal  No.  2  was 

(I)  4  B.  &  Ad.,  80.  (S)  Law  Rep.,  4  H.  L.,  171. 
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that,  as  they  contended,  the  Legislature  had,  by  the  Metro- 
politan Poor  Law  Act,  1867,  authorized  the  erection  and 
maintenance  of  asylums  for  the  reception  of  the  sick  poor 
chargeable  in  the  metropolis;  and  with  that  object  had 
given  power  to  the  Poor  Law  Board  to  make  the  metropolis 
into  a  district,  and  to  create  a  corporation  to  be  called  the 
Managers  of  the  Metropolitan  Asylum  District,  who  were 
bound  to  obey  the  directions  of  the  Poor  Law  Board ;  that 
the  defendants  were  duly  created  by  orders  of  the  Poor  Law 
Board ;  that  all  they  had  done  in  making  and  maintaining 
the  hospital  was  bofia  fide  done  in  obedience  to  the  direc- 
tions of  the  Poor  Law  Board,  and  the  Local  Q-overnment 
Board,  which  has  since  been  substituted  for  the  Poor  Law 
Board. 

And  their  contention  was  that,  even  if  the  maintenance  of 
this  hospital  was  a  nuisance  to  the  plaintiffs,  as  owners  and 
occupiers  of  adjoining  property,  such  that  if  it  had  been 
maintained  by  *private  persons  the  plaintiffs  would  [203 
have  been  entitled  to  relief,  the  Legislature  has  thought  fit 
for  the  public  good  to  deprive  them  of  that  relief.  This  is 
a  question  of  great  public  importance.  It  has  been  judged 
better  to  determine  this  question  first. 

In  order  to  raise  this  question  it  must  be  assumed  that  the 
maintenance  of  this  hospital  on  this  plot  of  ground  for  the 
reception  of  so  large  a  body  of  small-pox  patients  is  neces- 
sarily a  nuisance  to  the  adjoining  occupiers.  But  this  must 
be  without  prejudice  to  the  contention  of  the  defendants 
that  the  first  two  findings  of  the  jury  were  not  satisfactory. 
And  it  must  also  be  without  prejudice  to  the  contention  of 
the  plaintiffs,  that  even  if  the  construction  of  the  act  be 
what  the  defendants  contend  and  the  plaintiffs  deny,  still 
that  the  answers  of  the  jury  to  the  third,  fourth,  and  fifth 
questions  of  the  judge,  if  satisfactorily  obtained,  would 
entitle  the  plaintiffs  to  some  relief.  I  now  proceed  to  the 
discussion  of  the  question  thus  raised. 

I  think  that  the  case  of  The  Hammersmiih  Bailway  v. 
Brand  {^)^  in  .your  Lordships'  House,  settles,  beyond  con- 
troversy, that  where  the  Legislature  directs  that  a  thing  shall 
at  all  events  be  done,  the  doin^  of  which,  if  not  authorized 
by  the  Legislature,  would  entitle  any  one  to  an  action,  the 
right  of  action  is  taken  away.  It  is  enough  to  say  that 
such  was  the  unanimous  decision  of  this  House ;  but  the 
reason  briefly  given  by  Lord  Cairns  (')  seems  indisputable. 
"It  is  R  redicdio  ad  absurdum^^  to  suppose  it  left  in  the 
power  of  the  person  who  had  the  cause  of  complaint,  to 

0)  Law  Rep.,  4  H.  L.,  171.  («)  Low  Rep.,  4  H.  L.,  at  p.  216. 
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obtain  an  injunction,  and  so  prevent  the  doing  of  that  which 
the  Legislature  intended  to  be  done  at  all  events.  The 
Legislature  has  very  often  interfered  with  the  rights  of  pri- 
vate persons,  but  in  modern  times  it  has  generally  given 
compensation  to  those  injured ;  and  if  no  compensation  is 
given  it  affords  a  reason,  though  not  a  conclusive  one,  for 
thinking  that  the  intention  of  the  Legislature  was,  not  that 
the  thing  should  be  done  at  all  events,  but  only  that  it 
should  be  done,  if  it  could  be  done,  without  injury  to  others. 
What  was  the  intention  of  the  Legislature  in  any  particular 
act  is  a  question  of  the  construction  of  the  act. 

Before  considering  the  terms  of  the  Metropolitan  Poor 
Act,  1867,  it  may  be  as  well  to  consider  w^at  was  the  state 
204]  of  the  law  before  *it  was  passed.  The  successive 
Poor  Law  Acts  had  given  powers  for  the  relief  of  the  poor 
chargeable,  and  power  to  raise  money  for  those  purposes ; 
and  a  series  of  enactments  had  given  powers  to  purchase 
sites  for  workhouses,  and  to  lodge  and  maintain  the  charge- 
able poor  in  those  workhouses,  and  to  raise  money  for  that 
Eurpose.  Those  who  had  the  management  of  such  work- 
ouses  had  thus  the  charge  of  a  number  of  persons  assem- 
bled together  under  circumstances  that  made  it  very 
likely  that  there  should  be  sickness,  and  often  contagious 
sickness,  among  them.  I  can,  however,  find  no  words  in 
any  of  the  acts  prior  to  1844  alluding  to  that  likelihood. 
There  are  a  few  words  in  the  Poor  Lslw  Amendment  Act, 
1844,  in  the  preamble  to  sect.  4,  that  show  that  the  attention 
of  those  who  framed  that  act  had  been  called  to  the  likeli- 
hood of  infectious  disorders  being  communicated  to  the 
inmates  of  a  workhouse ;  but  there  was  no  provision  before 
the  passing  of  the  Metropolitan  Poor  Act,  1867,  casting  on 
the  managers  of  a  workhouse  any  special  duties  as  to  the 
management  of  the  sick  poor,  nor  any  power  to  raise  funds 
for  any  expenditure  incurred  for  such  an  object,  farther  than 
it  was  involved  in  the  maintenance  of  the  persons  charge- 
able. It  seems  that  the  Legislature  left  the  managers  of  a 
workhouse  subject  to  the  duties  which  the  common  law  cast 
upon  those  having  the  charge  of  others,  and  did  not  see  any 
necessity  for  providing  them  with  extraordinary  powers,  or 
with  the  means  of  raising  funds  for  extraordinary  expenses. 
Those  who  have  the  charge  of  a  sick  person,  if  he  is  helpless 
(whether  the  disease  be  infectious  or  not)  are,  at  common 
law,  under  a  legal  obligation  to  do,  to  the  best  of  their 
ability,  what  is  necessary  for  the  preservation  of  the  sick 

Serson.     And  the  sick  person,  if  not  helpless,  is  bound  to 
o  so  for  his  own  sake.     When  the  disease  is  infectious, 
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there  is  a  legal  obligation  on  the  sick  person,  and  on  those 
who  have  the  cnstody  of  bim,  not  to  do  anything  that  can 
be  avoided  which  shall  tend  to  spread  the  infection ;  and  if 
either  do  so,  as  by  bringing  the  infected  person  into  a  pub- 
lic thoroaghfare,  it  is  an  indictable  offence,  though  it  will 
be  a  defence  to  an  indictment  if  it  can  be  shown  that  there 
was  a  sufficient  cause  to  excuse  what  \& privna facie  wrong  : 
Rexv.  Burnett  {'). 

*To  take  an  extreme  case,  if  a  house  in  which  a  [205 
person  ill  of  an  infectious  disorder  lay  bedridden,  took  fire, 
and  it  was  necessary  to  choose  whether  the  sick  person  was 
to  be  left  to  perish  in  the  flames,  or  to  be  carried  out  through 
the  crowd  at  the  risk,  or  even  the  certainty,  of  infecting 
some  of  them,  no  one  could  suppose  that  those  who  carried 
out  the  sick  person  could  be  punishable ;  and  probably  a 
much  less  degree  of  necessity  might  form  an  excuse ;  but 
still  some  excuse  is  required.  It  is  not  necessary  here  to 
determine  what  constitutes  a  sufficient  excuse. 

Where  those  who  have  the  custody  of  the  person  sick  of 
an  infectious  disorder  have  not  the  means  of  isolating  him 
from  the  other  inmates,  which  is  very  commonly  the  case 
with  the  poor,  and  consequently  those  other  inmates  and  the 
neighbors  are  exposed  to  the  risk  of  infection,  I  think  that 
the  inability  to  isolate  him  would  form  a  sufficient  excuse 
to  be  a  defence  to  any  indictment ;  and  I  think  also,  though 
I  am  not  aware  of  any  authority  on  the  subject,  that  the 
neighbors  could  not  maintain  any  action  for  the  damage 
which  the^  would  in  such  a  case  sustain  from  the  proxim- 
ity of  the  infected  person,  it  being  a  necessary  incident  to 
the  use  of  property  for  habitations  in  town,  that  contagious 
sickness  may  oefall  their  neighbors.  If  those  who  have  the 
charge  of  the  infected  person  have  the  means  of  isolating 
him  on  the  spot,  they  certainly  do  well  to  use  them,  and  S 
it  cannot  be  done  on  the  spot,  and  they  can,  either  by  their 
own  means,  or  by  the  aid  of  charitable  persons  who  have 
erected  an  hospital,  find  a  place  where  he  can  be  isolated  so 
as  to  avoid  the  risk  of  infection,  they  will  do  well  to  use 
these  means.  I  do  not  mean  to  express  any  opinion  as  to 
whether,  at  common  law,  they  would  or  would  not  be  re- 
sponsible for  not  doing  so ;  but  there  is  no  authority,  and  I 
think  no  principle,  for  saying  that  they  are  justified  in  re- 
moving him  to  a  place  where  the  neighbors  would  be  exposed 
to  contagion,  though  it  may  be  that  those  neighbors  would 
be  fewer  in  number  than  the  neighbors  of  the  spot  where 
the  infection  broke  out ;  nor  for  saying  that  if  that  was  done^ 

0)  4  Mau.  <b  S.,  212, 
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and  the  contagion  was  such  as  to  amount  to  a  real  naisance, 
those  neighbors  might  not  maintain  an  action,  and  obtain  an 
injunction  to  protect  themselves  against  the  importation  of 
foreign  infection.  For  though,  as  I  have  already  said,  I 
206J  think  it  an  incident  to  the  use  of  a  habitation  *in  a 
town  that  the  occupier  must  bear  tne  necessary  risks  of  the 
inmates  of  a  neighboring  habitation  falling  ill  of  a  contagious 
disease,  I  do  not  think  it  an  incident  that  he  is  to  submit  to 
his  neighbors  wilfully,  though  for  very  laudable  motives, 
and  not  maliciously,  bringing  in  contagion  where  it  did  not 

Ereviously  exist,  ii  the  effect  is  not  merely  to  alarm  him, 
ut  to  injure  him.    This,  I  think,  is  borne  out  by  the  deci- 
sions on  the  subject  of  inoculation. 

Inoculation  was,  it  is  well  known,  introduced  into  this 
country  in  the  early  part  of  the  eighteenth  century.  It  con- 
sisted in  artificially  communicating  the  small-pox  in  such  a 
manner  that  the  patient  took  it  in  a  very  mild  torm  ;  but  was 
as  much  a  source  of  infection  to  others  as  if  the  disease  had 
been  taken  in  the  natural  manner.  The  introduction  of  the 
practice  was  vehemently  opposed.  In  1762  a  case  came  be- 
fore Lord  Hardwicke,  which  is  reported  in  two  reports : 
Baines  v.  Baker  (*).  I  collect  from  the  two  reports  tnat  it 
was  proposed  by  private  persons  to  erect  a  builaing  in  Cold- 
bath  Fields  to  be  used  as  a  hospital  for  the  reception  of  per- 
sons ill  of  the  small-pox,  and  also  for  the  reception  of 
persons  who  were  there  to  be  inoculated.  The  plaintiff  was,  it 
appears,  owner  of  building  land  in  the  neignborhood,  and 
gave  evidence  (of  something  which  seems  very  probable) 
that  the  fears  of  infection  from  the  proposed  hospital  greatly 
deteriorated  the  letting  value  of  his  property.  Lord  Hard- 
wicke refused  to  grant  an  injunction,  saying,  what  is  un- 
doubtedly law,  that  loss  arising  from  the  fears  of  mankind, 
though  in  themselves  reasonable,  would  not  create  a  nui- 
sance at  law,  and  that,  before  he  could  grant  an  injunction, 
he  must  be  satisfied  that  what  was  proposed  to  be  done 
would  be  a  legal  nuisance  affecting  tne  plaintiff's  private 
rights.  He  is  reported  in  Ambler  to  have  said  that  he 
thought  ^'such  a  charity  was  like  to  prove  of  great  advan- 
tage to  mankind ;  such  an  hospital  must  not  be  far  from  a 
town,  because  those  that  are  attacked  with  that  disorder  in 
a  natural  way  may  not  be  in  a  condition  to  be  carried  far.'* 
This  I  think  very  true,  and  it  is  to  be  borne  in  mind  when  con- 
struing the  act  now  in  question.  Lord  Hardwicke  seems  to 
have  decided  that  the  plaintiff  made  out  no  case  of  a  nui- 
sance to  his  private  rights ;  and  that,  even  if  the  maintenance 

(')  1   Amb.,  168;  S.C.,  -4n«i.,  8  Atk.,  760. 


Vol  VI.]  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  869 

fi.L.(E.)  Metropolitan  Asylum  District  v.  Hill.  1881 

*of  a  place  for  the  artificial  propagation  of  small-    [207 

e)X  was  indictable,  which  seems  not  to  have  been  Lord 
ardwicke's  opinion,  that  was  a  public  and  not  a  private 
nuisance. 

In  Rex  V.  8utton{^\  in  1767,  it  was  held  that  an  indictment 
for  maintaining  a  house  for  inoculating  for  the  small  pox 
was  not  so  plainly  bad  as  to  be  quashed  on  motion.  This 
is  all  that  appears  from  the  report,  but  from  what  Lord  El- 
lenborongh  says  in  Rex  v.  VaTdandiUo  (*)  it  would  appear 
that  there  had  been  much  more  discussion  at  the  time. 

In  Rex  V.  Burnett  {%  in  1815,  it  was  decided  that,  though 
inoculation  for  the  small- pox  may  be  practised  lawfully  and 
innocently,  yet  it  must  be  under  such  guards  as  not  to  en- 
danger the  public  health' by  communicating  this  infectious 
disease.  And  I  also  think  that,  by  necessary  inference,  it 
follows  that  to  gather  together  in  one  spot  patients  suffer- 
ing from  infectious  disease  is  lawful,  but  it  must  be  under 
such  guards  as  not  to  endanger  the-  public  health  by  com- 
municating this  infectious  disease  ;  and,  as  it  seems  to  me, 
so  as  not  to  produce  injury  to  the  rights  of  the  owners  of 
adjoining  property  by  producing  a  nuisance  to  it. 

If  this  be  a  correct  view  of  thfe  law,  it  is  obvious  that, 
however  desirable  it  might  be  to  erect  and  maintain  asylums 
for  the  reception  of  the  sick  poor,  sick  of  infectious  disor- 
ders, it  could  not  be  done  by  any  parochial  authorities  un- 
less the  authority  of  Parliament  was  obtained  for  raising 
funds  for  the  purpose,  and  authorizing  a  public  body  to  ob- 
tain a  site  for  the  asylum.  And  the  Metropolitan  Poor  Act, 
1867,  certainly  created  such  a  body  and  gave  it  powers  to 
raise  money,  and  without  farther  powers  this  body  could 
erect  an  asylum,  provided  it  was  done  in  such  a  manner  as 
neither  to  endanger  the  public  health,  nor  to  form  a  nuisance 
to  private  property.  It  is,  for  the  reason  given  by  Lord 
Hardwicke,  necessary  that  the  site  of  such  an  asylum  should 
be  not  far  from  the  places  where  the  patients  fall  sick,  and 
consequently,  in  the  case  of  the  metropolis,  in  an  inhabited 
district. 

I  wish  to  express  myself  without  prejudice  to  what  I  sup- 
pose will  be  one  of  the  points  to  be  decided  in  the  Appeal 
No.  1.  If  it  be  the  fact  that  such  an  asylum  must  be  a  nui- 
sance, unless  on  a  site  so  extensive  as  to  keep  all  habitations 
at  a  considerable  ^distance,  it  may  be  that  such  a  [208 
site  cannot  be  obtained  at  all  in  the  neighborhood  of  the 
metropolis,  or  only  at  a  cost  so  enormous  as  to  make  it  prac- 
tically impossible.     If  that  is  the  case  it  might  be  for  the 

(»)  4  Burr..  2116.  («)  4  Mau.  A  S.,  76.  (»)  4  M.  A  S.,  212. 
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consideration  of  the  Legislature  whether  the  certain  danger 
of  infection,  from  leaving  the  infections  sick  paapers  where 
they  fell  ill,  exceeded  that  which  would  arise  from  a  well- 
regulated  hospital  erected  in  another  place,  to  such  an  ex- 
tent that  it  was  for  the  public  benefit  that  this  latter  risk 
should  be  run,  and  whether  the  rights  of  owners  of  property 
there  should  stand  in  the  way  of  such  a  public  benefit,  or 
should  be  made  to  give  way,  with  or  without  compensation. 

In  the  Metropolitan  Poor  Act,  1867,  there  are  provisions, 
ss.  16, 16, 17, 18,  21,  28,  putting  everything  under  the  control 
of  the  Poor  Law  Board,  and  thus  affording  a  considerable, 
and  probably  a  sufficient,  security  that  any  asylum  made  un- 
der that  act  should  be  a  well-regulated  asylum,  and  should  not 
be  made  in  any  place  unless  the  Poor  Law  Board  thought 
it  a  fit  place.  But  the  question,  as  I  think,  is  whether  there 
is  an  intention  shown  on  the  part  of  the  Legislature  to  au- 
thorize the  erection  of  an  asylum  where  it  is  a  nuisance  to 
owners  of  the  adjoining  projjertv  if  the  Poor  Law  Board 
thought  it  a  fit  place,  either  mistakenly  thinking  the  asylum 
would  be  no  nuisance  there,  or,  perhaps  rightly,  thinking 
that  there  was  no  other  place  in  which  it  could  be  erected 
without  being  a  greater  nuisance  than  if  erected  there. 

It  is  clear  that  the  burthen  lies  on  those  who  seek  to  es- 
tablish that  the  Legislature  intended  to  take  away  the  pri- 
vate rights  of  individuals,  to  show  that  by  express  words,  or 
by  necessary  implication,'such  an  intention  appears.  There 
are  no  express  words  in  this  act,  and  I  think  the  weight  of 
argument  is  rather  against  than  in  favor  of  such  an  implica- 
tion. There  is  no  power  given  to  take  land  for  a  site 
otherwise  than  by  agreement.  For,  though  the  Lands 
Clauses  Acts  are  incorporated  by  sect.  52,  yet  by  sect.  63 
so  much  of  the  Lands  Glauses  Acts  as  relates  to  the  pur- 
chase of  lands  otherwise  than  by  agreement,  shall  not  be  put 
in  force  except  for  the  purpose  of  enlarging  an  existing  work- 
house. 

The  asylum  under  this  act  must  therefore  be  either  made 
by  (under  sect.  18)  converting  a  workhouse  into  an  asylum, 
which  is  not  the  present  case,  or  by  erecting  one  on  land 
purchased  or  hired  by  agreement.  In  Clowes  v.  Stafford- 
209]  shire  Potteries  Waterworks  *Company  (*),  Lord  Jus- 
tice Mellish  says(*) :  "If  no  compulsory  powers  were  given 
for  the  purpose  of  purchasing  lands  upon  which  the  works 
were  to  be  built,  it  certainly  seems  extraordinary  that  com- 
pulsory powers  should  be  given  to  take  away  the  rights  of 

(>)  Law  Rep.,  8  Cb,  Ap.,  126;  4  Eng.        («)  Law  Rep.,  8  Oh.,  at  p.  189;  4  Eng. 
Rep.,  8Q7.  R.,  818. 
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Other  persons,  who  have  rights  in  the  nature  of  easements 
over  the  lands  so  purchased." 

He  was  discussing  the  question  whether  the  party  grieved 
retained  his  right  to  an  injunction,  or  was  compelled  to  seek 
for  compensation.  In  the  Metropolitan  Poor  Act,  1867,  there 
is  no  compensation  given,  and  the  question  is  whether  the 
purchase,  by  agreement,  of  the  site  for  the  asylum,  gave  tlie 
defendants  power  without  compensation  to  do,  what  would 
Lave  been  a  wrong  to  the  plaintiffs  if  done  by  the  former 
owners,  which  thus  gives  additional  force  to  the  argument 
of  Lord  Justice  Hellish  when  applied  to  the  construction  of 
this  act. 

It  is  true  that  in  sect.  7  it  is  said  that  ^'  for  each  district 
there  shall  be  an  asylum  or  asylums  as  the  Poor  Law  Board 
from  time  to  time  directs."  But  the  construction  of  that  is, 
I  think,  only  that  the  managers  shall  make  such  asylums  in 
obedience  to  the  order  of  the  Poor  Law  Board,  if  they  can 
do  so  by  exercise  of  the  powers  given  them,  and  not  to  say 
that  they  must  make  them  at  all  events,  so  as  to  give  them 
additional  powers  to  make  the  asylums  by  taking  lands,  or 
injuriouslv  affecting  lands  otherwise  than  by  agreement.  I 
am  sensible  of  the  great  difficulty  that  there  may  be  in  find- 
ing sites  for  asylums  under  this  act,  or  hospitals  under  the 
Public  Health  Act,  1876,  s.  131,  unless  farther  powers  be 

S'ven,  but  that  must  be  for  the  consideration  of  the  Legis- 
ture. 

I  do  not  understand  that  any  other  point  is  raised  on  the 
Appeal  No.  2,  and  if  your  Lordships  take  this  view  of  the 
construction  of  the  Metropolitan  Poor  Act,  1867,  I  think  it 
will  follow  that  the  Appeal  No.  2  should  be  dismissed  with 
costs. 

Lord  Watson  :  My  Lords,  the  only  question  to  be  de- 
termined in  this  appeal  is,  whether,  on  the  assumption  that 
the  first  and  second  findings  of  the  jury  are  well  founded, 
the  respondents  are  entitled  to  have  an  *iniunction  [210 
restraining  the  appellants  from  using  a  building  erected  by 
them  at  Hamstead  as  an  hospital  for  the  reception  and  treat- 
ment of  persons  suffering  from  small-pox  or  other  infectious 
disease,  to  the  nuisance  of  the  appellants,  and  also  to  recover 
damages  from  the  appellants  in  respect  of  the  injury  which 
thw  have  thereby  sustained. 

The  first  and,  according  to  the  view  which  I  take  of  the 
case,  the  more  important  of  these  two  findings,  is  to  the 
effect  that  *Uhe  hospital  was  a  nuisance  per  se^  occasioning 
damage  to  the  plaintiffs  (respondents)  and  each  of  them." 
By  these  words  I  understand  the  jury  to  afiirm  that  the  hos- 
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pital  which  the  appellants  have  bailt,  upon  the  site  acqaired 
by  them  with  a  view  to  its  erection,  cannot  be  used  for  the 
reception  and  treatment  of  persons  suffering  from  small- pox 
without  creating  a  substantial  nuisance  to  the  respondents, 
as  owners  of  certain  neighboring  properties.  I  think  it  mav 
be  matter  of  reasonable  inference  from  the  terms  of  the  find- 
ing, that  nuisance  would  necessarily  be  occasioned  to  the 
respondents  by  the  use  of  any  hospital  for  the  special  accom- 
modation of  small-pox  patients,  on  the  same  site,  and  similar 
in  size  and  character  to  that  which  the  appellants  have  built. 
But  I  do  not  understand  the  jury  thereby  to  affirm  the 
impossibility  of  erecting  and  using  an  hospital  for  the  treat- 
ment of  small-pox  on  a  lesser  scale,  and  according  to  a  dif- 
ferent plan,  uppu  the  site  in  question,  or  the  impossibility 
of  procuring  elsewhere,  a  suitable  site  upon  which  an  hospi- 
tal, of  the  same  plan  and  dimensions  with  that  complained 
of,  might  be  erected  and  so  used  without  creating  a  nuisance 
in  either  case. 

The  second  finding  of  the  jury  affirms  that  nuisance  ^' was 
occasioned  to  the  respondent  by  reason  of  the  patients  going 
to  or  coming  from  the  hospital."  The  precise  meaning  the 
jury  intended  to  convey  by  that  finding  may  be  doubtful. 
It  may  signify  that,  in  the  opinion  of  the  jury,  the  convev- 
ance  of  small- pox  patients  to  and  from  the  hospital  would 
of  itself,  and  in  all  circumstances,  occasion  nuisance, 
although  they  might  be  treated  within  its  walls  without 
creating  any  nuisance.  Or  it  may  simply  mean  that  the 
provision  made  by  the  appellants  for  the  entrance  and  exit 
of  patients  was  defective,  and  that  the  nuisance  thereby  oc- 
casioned might  be  obviated  by  the  adoption  of  a  better 
211]  *arrangement.  Owing  to  the  shape  in  which  this  ap- 
peal comes  before  the  House,  I  have  no  means  of  ascertain- 
ing for  myself  the  true  import  of  the  finding  ;  and  the  par- 
ties, as  I  understood,  were  not  at  one  upon  the  point.  But 
in  the  view  which  I  have  taken  of  the  legal  consequences  of 
the  first  finding,  the  second  appears  to  me  to  be  immaterial, 
whatever  its  true  meaning  may  be. 

I  consider  myself  bound  to  assume  that  the  verdict  of  the 
jury  was  given  according  to  the  facts,  and  in  accordance  with 
the  law  as  correctly  stated  by  the  presiding  judge.  I  under- 
stood that  so  much  was  conceded  by  the  counsel  for  the  ap- 
pellants, and  that  their  argument  was  addressed  to  the  House 
on  the  footing  that  the  building  which  the  appellants  have 
erected  at  Hampstead,  cannot  be  used  for  the  treatment  of 
persons  suffering  from  small-pox  without  occasioning  that 
which  is,  both  in  fact  and  law,  a  nuisance  to  the  respon- 
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dents.  In  that  case,  it  seems  to  be  clear  that  if  the  appel- 
lants acted  in  a  private  capacity,  and  without  legislative 
sanction,  they  coold  not  successf  ally  impeach  the  judgment 
of  Baron  Pollock,  confirmed  by  the  Court  of  Appeal.  That 
proposition  I  did  not  understand' the  appellants  to  contest; 
out  they  allege  that  in  providing  a  small-pox  hospital  at 
^ampstead  they  did  no  more  than  carry  out  the  orders  of 
the  Local  Government  Board ;  and  they  maintain  that  the 
board  had  full  power,  under  the  Metropolitan  Poor  Act,  1867, 
to  order  the  erection  and  use  of  the  building  for  the  treatment 
of  small-pox  without  reference  to  any  nuisance  thereby  oc- 
casioned. 

In  these  circumstances  it  was  rightly  represented  on  both 
sides  of  the  bar  that  the  legal  issue  before  the  House  de- 
pends upon  the  construction  to  be  put  upon  the  enactments 
of  the  statute  of  1867.  But  I  think  it  expedient,  before 
dealing  with  the  enactments  of  the  statute  in  question,  to 
consider  shortly  what  kind  or  degree  of  statutory  sanction 
is  suflScient  to  justify  the  creation  of  a  legal  nuisance. 

The  judgment  of  this  House  in  The  Hammersmith  Rail- 
toay  Company  v.  Brand  (')  determines  that  where  Parlia- 
ment has  given  express  powers  to  construct  certain  buildings 
or  works  according  to  plans  and  specifications,  upon  a  par- 
ticular site,  and  for  a  specific  purpose,  the  use  of  these 
works  or  buildings,  in  the  manner  *contemplated  [212 
and  sanctioned  by  the  act,  cannot,  except  in  so  far  as  negli- 
gent, be  restrained  by  injunction,  although  such  use  may 
constitute  a  nuisance  at  common  law ;  and  that  no  compen- 
sation is  due  in  respect  of  injury  to  private  rights,  unless  the 
act  provides  for  such  compensation  being  made.  Accord- 
ingly the  respondents  did  not  dispute  that  if  the  appellants 
or  the  Local  Government  Board  had  been,  by  the  Metropoli- 
tan Poor  Act,  1867,  expressly  empowered  to  build  the  iden- 
tical hospital  which  they  have  erected  at  Hampstead,  upon 
the  very  site  which  it  now  occupies,  and  that  with  a  view  to 
its  being  used  for  the  treatment  of  patients  suffering  from 
small-pox,  the  respondents  would  not  be  entitled  to  the 
judgment  which  they  have  obtained.  The  appellants  do 
not  assert  that  express  power  or  authority  to  that  effect  has 
been  given  by  the  act  either  to  themselves  or  to  the  board  ; 
but  they  contend  that,  having  regard  to  the  nature  of  the 
public  duties  laid  upon  them,  and  the  necessities  of  the  case, 
It  must,  on  a  fair  construction  of  the  act,  be  held  that  the 
Legislature  did  intend  them  to  exercise,  and  authorize  them 

(')  Law  Rop.,  4  a  L.,  171. 
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to  exercise,  sacb  power  and  authority  under  the  direction 
and  control  of  the  Poor  Law  Board. 

I  see  no  reason  to  doubt  that,  wherever  it  can  be  shown  to 
be  matter  of  plain  and  necessary  implication  from  the  lan- 
guage of  a  statute,  that  the  Legislature  did  intend  to  confer 
the  specific  powers  above  referred  to,  the  result  in  law  will 
be  precisely  the  same  as  if  these  powers  had  been  given  in 
express  terms.  And  I  am  disposed  to  hold  that  if  the 
Legislature,  without  specifying  either  plan  or  site,  were  to 

Srescribe  by  statute  that  a  public  body  shall,  within  certain 
efined  limits,  provide  hospital  accommodation  for  a  class 
or  classes  of  persons  laboring  under  infectious  disease,  no 
injunction  could  issue  against  the  use  of  an  hospital  estab- 
lished in  pursuance  of  trie  act,  provided  that  it  were  either 
apparent  or  proved  to  the  satisutction  of  the  court  that  the 
directions  of  the  act  could  not  be  complied  with  at  all,  with- 
out creating  a  nuisance.  In  that  case,  the  necessary  result 
of  that  which  they  have  directed  to  be  done  must  presum- 
ably have  been  in  the  view  of  the  Legislature  at  the  time 
when  the  act  was  passed. 

On  the  other  hand,  I  do  not  think  that  the  Legislature  can 
be  held  to  have  sanctioned  that  which  is  a  nuisance  at  com- 
mon law,  except  in  the  case  where  it  has  authorized  a  certain 
213]    nse  of  a  *specific  building  in  a  specified  position, 
which  cannot  be  so  used  without  occasioning  nuisance,  or 
in  the  case  where  the  particular  plan  or  locstlity  not  being 
prescribed,  it  has  imperatively  directed  that  a  building  shall 
be  provided  within  a  certain  area  and  so  used,  it  being  an 
obvious  or  established  fact  that  nuisance  must  be  the  result. 
In  the  latter  case  the  onus  of  proving  that  the  creation  of  a 
nuisance  will  be  the  inevitable  result  of  carrying  out  the  di- 
rections of  the  Legislature,  lies  upon  the  persons  seeking  to 
justify  the  nuisance.     Their  justification  depends  upon  their 
making  good  these  two  propositions — in  the  first  place,  that 
such  are  the  imperative  orders  of  the  Legislature;  and  in 
the  second  place,  that  they  cannot  possibly  obey  those  or- 
ders without  infringing  private  rights.     If  the  order  of  the 
Legislature  can  be  implemented  without  nuisance,  they  can- 
not, in  mv  opinion,  plead  the  protection  of  the  statute  ;  and, 
on  the  other  hand,  it  is  insufficient  for  their  protection  that 
what  is  contemplated  by  the  statute  cannot  be  done  without 
nuisance,  unless  they  are  also  able  to  show  that  the  Legis- 
Jature  has  directed  it  to  be  done.     Where  the  terms  of  the 
fh^^^i^  ^^  °^^  imperative,  but  permissive,  when  it  is  left  to 
1    ^'®^''*^^*^"    «f   the    persons   empowered    to  determine 
whether  the  general  powers  committed  to  them  shall  be  put 
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into  execution  or  not,  I  think  the  fair  inference  is  that  the 
Legislatare  intended  that  discretion  to  be  exercised  in  strict 
conformity  with  private  rights,  and  did  not  intend  to  con- 
fer license  to  commit  nuisance  in  any  place  which  might  be 
selected  for  the  purpose. 

To  return  to  tne  statute  upon  the  terms  of  which  the  ap- 
pellants seek  to  justify  the  nuisance  which  they  must,  for 
the  purposes  of  the  present  case,  be  held  to  have  established 
at  Hampstead. 

The  objects  of  the  act  of  1867  are  various,  but  they  all  re- 
late to  the  relief  of  the  legal  poor  within  the  metropolis,  and 
ioclude  the  establishment  of  '' district  asylums  for  the  re- 
ception and  relief  of  the  sick,  insane,  infirm,  or  other  class 
or  classes  of  the  poor  chargeable  in  unions  or  parishes."  So 
far  as  regards  this  last  object  the  act  seems  to  nave  been  de- 
signed to  supplement,  if  not  to  supersede,  certain  provisions 
of  7  &  8  Vict.  c.  101,  which  made  it  lawful  for  the  Poor  Law 
Commissioners,  in  the  cases  of  London  and  each  of  five  other 
large  cities  in  England,  to  combine  parishes  ^and  [214 
unions  into  districts  for  the  purpose  oi  providing  and  man- 
aging asylums  for  the  temporary  relief  of  the  destitute 
houseless  poor.  The  machinery  enacted  by  the  statute  for 
carrying  out  that  object  is  very  similar  to  tnat  which  is  pro- 
vided in  regard  to  asylums  by  the  act  of  1867. 

The  clauses  of  the  act  of  1867,  so  far  as  these  relate  to 
asylums,  are  not  complicated  or  ambiguous.  Sect  5  de- 
clares in  general  terms  that  asylums,  to  be  supported  and 
managed  according  to  the  provisions  of  the  act,  ^'may  be 
provided  "  for  the  reception  and  relief  of  the  poor,  or  classes 
of  poor,  already  mentioned  ;  and  in  furtherance  of  that  pur- 
pose it  is  declared  by  sect.  6  that  the  Poor  Law  Board  ''may 
from  time  to  time  "  combine  into  districts  unions  or  parishes, 
or  unions  and  parishes,  in  the  metropolis.  By  sect.  7  it  is  im- 
peratively enacted  thaf  for  each  district  there  shall  be  an 
asylum  or  asylums,  as  the  Poor  Law  Board  may  from  time 
to  time  by  order  direct."  These  enactments  are  followed  by 
clauses  which  provide  for  the  constitution  of  a  body  of  man- 
agers for  each  district  formed  under  the  act.  Then  comes  the 
15th  clause,  which  enacts  that  ''the  Poor  Law  Board  may 
from  time  to  time  by  order  direct  the  managers  to  purchase 
or  hire,  or  to  build  (and  in  either  case)  to  fit  up  a  building 
or  buildings  for  the  asylum,  of  such  nature  and  size,  and 
according  to  such  a  plan  and  in  such  manner  as  the  Poor 
Law  Board  shall  think  fit."  I  assume  that  the  words  of  the 
preceding  clause  are  sufficient  to  confer,  by  implication,  the 
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same  powers  in  regard  to  the  purchase  of  a  site  which  are 
expressly  given  in  relation  to  the  purchase  of  a  bnilding. 

The  other  clauses  requiring  notice  are  the  17th,  which 
empowers  the  managers  to  meet  the  expenses  incurred 
in  the  execution  of  sect.  15,  by  borrowing  on  the  security 
of  the  poor-rates  of  the  unions  and  parishes  compre- 
hended in  their  district  a  capital  sum  to  be  repaid  out  of 
these  rates  by  equal  annual  instalments  not  exceeding 
twenty,  and  also  sects.  16,  51,  52,  and  63.  I  shall  not  ex- 
amine these  four  sections  in  detail,  it  being  sufficient  for  the 
purposes  of  this  case  to  state  that  their  effect  is  to  give  the 
managers  powers  (1.)  to  acquire  lands  and  buildings  for 
the  purposes  of  sect.  15  by  voluntary  purchase,  no  compul- 
sory powers  being  given  except  "for  the  purchase  of  lands 
215]  for  the  purpose  of  *enlarging  a  workhonse,  hospital, 
or  school,  existing  at  the  passing  of  this  act ;''  (2.)  to  acquire 
such  lands  and  buildings  by  voluntary  purchase  from  per- 
sons under  legal  incapacity;  and,  (3.)  to  use  certain  snort 
statutory  forms  of  conveyance. 

Such  being  the  substance  of  the  enactments  in  the  statute 
of  1867  which  have  a  material  bearing  upon  the  present 

Suestion,  I  am  unable  to  find  in  them  anything  to  support 
le  plea  that  the  Legislature  thereby  intended  to  authorize, 
in  any  case,  the  creation  of  a  nuisance.  I  assume  that  the 
Hampstead  Asylum  has  been  erected  in  pursuance  of  the  act 
— in  this  sense,  that  the  procedure  prescribed  by  the  statute 
has  been  strictly  followed,  both  by  the  Local  Government 
Board,  standing  in  place  of  the  Poor  Law  Board,  and  by 
the  managers.  There  is  no  question  as  to  the  bona  fides 
both  of  the  board  and  of  the  managers.  It  is  clear  that  they 
acted  in  the  honest  belief  that  all  they  did  was  for  the  benefit 
of  the  community,  and  within  their  statutory  powers.  Bat 
that  will  not  avail  if  the  act  does  not  empower  either  of  them, 
or  both,  in  conjunction,  to  erect  an  asylum  to  the  nuisance  of 
neighboring  proprietors.  These  powers  appear  to  me  to  be 
from  first  to  last  permissive  and  not  imperative.  Whether 
they  shall  be  exercised  at  all,  and,  if  so,  to  what  extent  and 
effect  their  exercise  shall  be  carried,  is  left  to  the  discretion  of 
the  Local  Government  Board.  No  doubt,  the  language  of 
sect.  7  is  imperative,  and  that  is  a  circumstance  upon  which 
the  appellants  were  fairly  entitled  to  argue  in  support  of  their 
contention.  But  it  is,  in  my  opinion,  a  conclusive  answer 
to  their  argument  that,  in  the  hrst  place,  the  board  is  not 
bound  to  form  a  district,  and  in  the  second  place,  if  they  do 
see  fit  to  form  a  district  in  terms  of  sect.  6,  they  are  under 
no  statutory  compulsion  to  establish  an  asylum  for  small- 
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pox  patients  by  reason  of  the  provisions  of  sect.  7,  but  have 
ample  m^ans  of  satisfying  these  provisions  by  the  erection 
and  use  of  an  asylum  or  of  asylums  which  do  not  constitute 
a  nuisance  to  anybody.  So  far  as  regards  a  small-pox  hos- 
pital, the  discretion  committed  to  the  board  is  not  limited 
to  determining  on  what  site,  of  what  size,  and  according  to 
what  plan  it  snail  be  built,  but  involves  the  duty  of  consid- 
ering and  determining  whether  it  shall  be  built  at  all. 

The  appellants,  in  support  of  this  construction  of  the  act 
♦founded  strongly  upon  sect.  69,  sub- sect.  2,  which  [216 
provides  that  expenses  incurred  for  "the  maintenance  of 
patients  in  any  asylum  specially  provided  under  this  act  for 
patients  suffering  from  fever  or  small-pox,"  shall  be  repaid 
out  of  the  common  poor  fund.  But  that  provision  is  not 
meant  to  add,  and  cannot  be  held  to  add  to  the  powers  pre- 
viously conferred.  It  is  not  disputed  that  an  asylum  shall 
be  provided  and  used  for  the  treatment  of  small-pox  patients, 
if  no  nuisance  is  thereby  occasioned ;  and  all  that  the  Legis- 
lature has  enacted  by  sect.  69,  is  that  if  when  such  an  hospital 
has  been  lawfully  established,  the  expense  of  maintaining 
patients  in  it,  shall  be  defrayed  out  of  a  common  fund  raised 
by  contributions  from  all  the  parishes  and  unions  comprised 
in  the  district,  and  not  by  the  parishes  or  unions  to  which 
they  are  severally  chargeable. 

The  clauses  in  question  belong  to  a  class  of  enactments  of 
which  abundant  examples  are  to  be  found  in  the  statute 
book,  the  main  object  of  which  is  to  legalize  the  application 
of  public  rates  to  purposes  which  would  otherwise  be  ultra 
mres  of  the  bodies  by  whom  these  rates  are  administered. 
Such  purposes  are  in  themselves  lawful ;  but  it  is  not  law- 
ful to  expend  the  money  of  the  ratepayers  without  the  ex- 
press sanction  of  Parliament.  And  it  appears  to  me  that, 
in  making  provision  with  regard  to  asylums  in  the  metrop- 
olis, the  Legislature  has  done  nothing  more  than  is  requisite 
to  place  the  authorities  to  whom  it  has  committed  the  exe- 
cution of  that  part  of  the  act,  upon  the  same  level  as  individ- 
uals in  so  far  as  the  rights  of  third  parties  are  concerned, 
but  with  the  right,  which  individuals  nave  not,  to  defray  the 
costs  by  rates  levied  from  the  public. 

I  am  accordingly  of  opinion  that  the  judgments  under  ap- 
peal ought  to  be  affirmed. 

Chder  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  7th  March;  1881. 
Solicitors  for  appellants :  J^ew  &  Co. 
Solicitors  for  respondents :  Bisdtoff^  Bompas^  BiscUoff&  Co. 
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A  watercourse  is  real  property,  aud 
the  right  to  have  water  flow  in  it  is  in- 
cidental and  appurtenant  thereto.  If 
it  be  conceded  that  plaintiff  does  not 
own  the  corpus  of  the  water  until  it 
shall  enter  his  ditch,  yet  the  right  to 
have  it  flow  into  the  ditch  appertains 
thereto.  It  is  an  incorporeal  iieredita- 
ment  appertaining  to  his  watercourse  : 
Ditch  Co.  f>.  Canal  Co.,  2  Col.  L.  Repr., 
473,  Sup.  Ct.  Cal.;  Cary  v.  Daniels,  5 
Mete,  23(S ;  Gardner  v.  Newburgh,  2 
Johns.  Ch.,  162;  7  Amer.  Dec.,  586, 
531,  notes  and  cases  cited  ;  Brooklyn  v. 
Mcintosh,  133  Mass.,  215. 

A  company  which  purchases  the 
land  of  a  riparian  owner  stands  in  the 
same  situation  as  he  did  with  respect 
to  the  water  rights  connected  with  that 
land. 

A  canal  company  was  established  by 
certain  acts  of  parliament.  The  acts 
gave  the  canal  proprietors  rights  as  to 
taking  water  from  streams  within  the 
distance  of  2,000  yards,  for  the  purpose 
of  making  and  maintaining  the  canal. 
They  purchased  a  mill  on  a  stream, 
from  which  stream  they  had  the  right 
to  take  water.  In  this  way  they  be- 
came riparian  owners.  As  such  they 
were  entitled  to  the  flow  of  water  from 
brooks  and  streams  running  into  that 
stream,  subject  only  to  the  rights 
which  other  riparian  owners  at  the  up- 
per part  of  the  stream  might  lawfully 
exercise. 

The  directors  of  a  waterworks  com- 
pany purchased  a  mill  on  the  upper 
part  of  the  same  stream,  and  so  became 
riparian  owners  as  the  owner  of  that 
mill  had   been.     They  not  only  used 
the  water  for  the  purposes  and  in  the 
manner  allowed  by  law  to  every  ripa- 
rian owner,  but  collected  it  into  a  per- 
manent reservoir  for  the  supply  of  an 
adjacent  town,  and  claimed,  as  their 
legal  right,  such  a  user  of  it.     Held, 
that  this  use  of  the  water  by  the  direc- 
tors of  the  waterworks  company  was 
not  a  reasonable  use  of  the  stream  such 
as  could  justifiably  be  made  by  an  up- 
per riparian  owner,  and  that  the  canal 
proprietors,    who  were    also    riparian 
owners,  whose  flow  of  water  was  there- 
by affected,  were  entitled  to  come  into 
equity,  and  obtain  an  injunction  to  re- 
strain this  me  of  the  water. 

The  canal  proprietors  had  previous- 
f  .V  sold  some  of  the  water  to  the  inhab- 
itants of  the  town  and  others. 


Per  Lord  Hatherley :  Though  that 
might  be  in  excess  of  the  powers  given 
the  canal  proprietors  by  their  acts,  it 
formed  no  excuse  for  what  had  been 
since  done  by  the  waterworks  company: 
Swindon  Waterworks  Co.  c.  Wilts  and 
Berks  Canal  Nav.  Co.,  L.  R.,  7  H.  U.  607, 
14  Eng.  R.,  80  ;  varying  S.  C,  L.  R., 
9Chy.,451;  9  Eng.  R.,  546. 

In  Ormerod  d.  Tedmorden  Mill  Co. 
(11  Q.  B.  Div.,  155,  28  Albany  Law 
Jour.,  349),  it  was  held  that  "a  ripari- 
an owner  cannot,  except  as  against 
himself,  confer  on  one  who  is  not  a 
riparian  owner,  any  right  to  ase  the 
water  of  the  stream,  and  any  user  by  » 
non-riparian  proprietor,  even  under  a 
grant  from  a  riparian  owner,  is  wrong- 
ful, if  it  sensibly  affects  the  flow  of  the 
water  by  the  lands  of  other  riparian 
proprietors." 

In  Swindon  Waterworks  «.  Wilts 
Canal  Co.  (14  Eng.  Rep.,  91-3),  Lord 
Cairns  said:  "  Undoubtedly  the  lower 
riparian  owner  is  entitled  to  the  accus- 
tomed flow  of  the  water  for  the  ordina- 
ry purposes  for  which  he  can  use  the 
water,  that  is  quite  consistent  with  the 
right  of  the  upper  ovmer  also  to  use 
the  water  for  all  ordinary  purposes, 
namely,  as  has  been  said  ad  lavandum 
et  ad  potandum,  whatever  portion  of 
the  water  may  be  thereby  exhausted 
and  may  cease  to  come  down  by  reason 
of  that  use.  But  farther,  there  are  uses 
no  doubt  to  which  the  water  may  be 
put  by  the  upper  owner,  namely,  uses 
connected  with  the  tenement  of  that 
upper  owner.  Under  certain  circum- 
stances, and  provided  no  material  in- 
jury is  done,  the  water  may  be  used 
and  may  be  diverted  for  a  time  by  the 
upper  owner  for  the  purpose  of  irriga- 
tion. That  may  well  be  done  ;  the  ex- 
haustion of  the  water  which  may  there- 
by talie  place  may  be  so  inconsiderable 
as  not  to  form  a  subject  of  complaint 
by  the  lower  owner,  and  the  water  may 
be  restored  after  the  object  of  irriga- 
tion is  answered,  in  a  volume  substan- 
tially equal  to  that  in  which  it  passed 
before. 

Again,  it  mav  well  be  that  there  may 
be  a  use  of  the  water  by  the  upper 
owner  for,  I  will  say  manufacturing 
purposes,  so  reasonable  that  no  just 
complaint  can  be  made  upon  the  sub- 
ject by  the  lower  owner.  Whether 
such  a  use  in  any  particular  case  could 
be  made  for  numufacturing  purposes 
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ooBDected  with  the  upper  tenemeut 
would,  I  apprehend,  depend  upon 
whether  the  use  was  a  reasonable  use, 
would  depend  at  all  events,  in  some  de- 
gree, on  the  magnitude  of  the  stream 
from  which  the  deduction  was  made 
for  this  purpose,  over  and  above  the 
ordinary  use  of  the  water. 

But,  my  Lords,  I  think  your  Lord- 
ships will  find  that,  in  the  present  case, 
70U  have  no  difficulty  in  saying  whether 
the  use  which  has  been  made  of  the 
water  by  the  apper  owner,  comes  un- 
der the  range  of  those  authorities 
which  deal  with  cases  such  as  I  have 
supposed,  cases  of  irrigation  and  cases 
of  manufacture.  Those  toere  *  ectaes 
where  the  use  made  of  the  stream  by  the 
upper  owner  has  been  for  purposes  con- 
noted with  the  tenement  of  the  upper 
owner.  But  the  use  which  here  lias  been 
made  by  the  appellants  of  the  water y  and 
the  use  whidi  they  claim  the  right  to 
make  of  it»  is  not  for  the  purpose  of 
their  t^nemerUscU  aU.butisa  use  which 
virtually  amounts  to  a  complete  diver- 
sion of  the  stream — ^as  great  a  diversion 
as  if  they  had  changed  the  entire  water- 
shed of  the  country,  and  in  place  of  al- 
lowing the  stream  to  flow  towards  the 
south,  had  altered  it  near  its  source,  so 
as  to  make  it  flow  towards  the  north. 
My  Lords,  that  is  not  a  user  of  the 
stream  which  could  be  called  a  reason- 
able user  by  the  upper  owner ;  it  is 
a  confiscation  of  the  rights  of  the 
lower  owner;  it  is  an  annihilation, 
so  far  as  he  is  concerned,  of  that 
portion  of  the  stream  which  is  used  for 
those  purposes,  and  that  is  done,  not 
for  the  sake  of  the  tenement  of  the  up- 
per owner,  bat  that  the  upper  owner 
may  make  gains  by  alienating  the 
water  to  other  parties,  who  have  no 
connection  whatever  with  any  part  of 
the  stream. 

Therefore,  my  Lords,  so  far  as  re- 
gards the  position  of  the  respondents 
as  riparian  owners,  it  appears  to  me 
that  they  clearly  have  a  right  to  com- 
plain of  that  which  is  done  by  the  ap- 
pellants, if  what  is  so  done  by  them  is 
in.sisted  upon  as  a  thing  which  they 
have  a  right  to  do.  J  put  this  qualifi- 
cation, because,  if  when  the  attention 
of  the  appellants  had  been  called  to 
what  they  were  doing,  they  had  not  in- 
sisted upon  doing  it  as  a  matter  of  right, 
I  can  well  understand  that  if  the  Court 


of  Chancery  found  (I  still  speak  of  the 
position  of  the  canal  proprietors  as  ri- 
parian owners)  that  no  sensible  dam- 
age had  occurred  to  them,  it  might  not 
have  thought  it  necessary  to  interfere 
with  them  by  an  injunction  or  declara- 
tion. But  what  your  Lordships  find 
here  is  that  even  upon  this  point  of 
ownership,  when  challenged  by  the  re- 
spondents, the  appellants  have  made 
this  claim,  *  We  admit  that  we  intend 
(unless  enjoined  by  injunction  from  so 
doing)  to  continue  the  diversion  of  the 
said  Wroughton  stream  into  our  said 
reservoir,  for  our  own  purposes  and 
profits,  whenever  the  demand  on  us  for 
water  requires  us  to  do  so.' 

My  Lords,  after  that,  it  appears  to 
me  that  it  is  impossible  that  the  court 
can  do  otherwise  than  decide  the  issue 
which  is  thus  raised  between  the  par- 
ties. It  is  a  matter  quite  immaterial 
whether  as  riparian  owners  of  Wayte's 
tenement,  any  injury  has  been  sus- 
tained or  has  not  been  sustained  by  the 
respondents.  If  the  appellants  are 
right,  they  would,  at  the  end  of  twenty 
years  by  the  exercise  of  this  claim  of 
diversion,  entirely  defeat  the  incident 
of  the  property,  the  riparian  right  of 
Wayte's  tenement.  That  is  a  conse- 
quence which  the  owner  of  Wayte's 
tenement  has  the  right  to  come  into  the 
Court  of  Chancery  to  get  restrained  at 
once,  by  injunction,  or  declaration  as 
the  case  may  be." 

The  backi  ng  of  water  so  as  to  overflow 
the  lands  of  an  individual,  or  any  other 
superinduced  addition  of  water,  earth, 
sand  or  other  material  or  artificial  struc- 
ture placed  on  land,  if  done  under 
statutes  authorizing  it  for  the  public 
benefit,  is  such  a  taking  as  by  the  con- 
stitutional provision  demands  compen- 
sation :  Pumpelly  v.  Green  Bay,  etc., 
J3  Wall.,  166  ;  Jones,  etc., «.  U.  8.,  48 
Wise.,  385 ;  McKenzie  v,  Mississippi, 
29  Minn.,  288. 

A  diversion  of  a  watercourse  by  the 
authority  of  a  riparian  proprietor,  to 
enable  a  company  to  supply,  in  part,  a 
village  with  water,  is  a  legal  wrong  to 
another  riparian  owner,  who  thereby 
sustains  a  perceptible  and  substantial 
damage.  As  between  co-proprietors, 
such  a  diversion  is  not  a  reasonable  use 
of  the  common  property.  Such  a 
diversion  will  be  restraineid  by  injunc- 
tion :    Higgins  v,   Flemington   Water 
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Co.,  86  N.  J.  Eq.,  588  ;  Gardner  v,  Vil- 
lage  of  Newburgh,  2  Johns.  Ch.,  163  ; 
7  Amer.  Dec.,  526,  531  note. 

The  riparian  owners  of  lands  adjoin- 
ing fresh  water,  non -navigable  streams, 
take  title  to  the  thread  of  the  stream, 
and  as  incident  to  the  title  acquire  the 
right  to  the  usufructuary  enjoyment  of 
the  undiminished  and  undisturbed  flow 
of  said  stream. 

This  is  so  also  as  to  the  fresh  water 
navigable  streams  and  small  lakes 
within  this  State  where  the  tide  does 
not  ebb  and  flow  ;  save  that  the  public 
has  an  easement  in  such  waters  for  the 
purpose  of  travel,  as  on  a  public  high- 
way, which  easement,  as  it  pertains  to 
the  sovereignty  of  the  State,  is  inalien- 
able and  gives  to  the  Sute  the  right  to 
use,  regulate  and  control  the  waters  for 
the  purposes  of  navigation. 

This  public  easement  gives  the  State 
no  right  to  convert  the  waters,  or  to 
authorize  their  conversion  to  any  other 
uses  than  those  for  which  the  easement 
was  created,  i.e.,  for  the  purposes  of 
navigation. 

The  right  to  divert  the  waters  for 
other  uses,  although  public  in  their  na- 
ture, can  only  be  acquired  under  and 
by  virtue  of  the  sovereign  right  of 
eminent  domain,  and  upon  making 
' '  j  ust  compensation. " 

Plaintiff  are  the  owners  of  certain 
premises,  on  the  banks  of  Honeoye 
creek,  used  and  occupied  by  them  for 
milling  purposes,  and  their  mills  are 
operated  by  the  waters  of  the  stream  ; 
said  creek  is  a  fresh  water,  non-navi- 
gable stream,  formed  by  the  junction 
of  the  surplus  waters  <n  three  small 
inland  lakes ;  one  of  these.  Hemlock 
lake,  is  about  seven  miles  in  length, 
and  one-half  mile  in  width  ;  it  is  to  a 
certain  extent  navigable,  and  has  for 
many  years  lieen  navigated  for  local 
purposes  by  those  living  upon  its 
shores.  Said  lake  and  the  lands  ad- 
joining and  the  plaintiff's  premises  are 
included  in  the  territory  of  which  the 
proprietorship  was  ceded  by  this  State 
to  Massachusetts, by  the  treaty  of  1786. 

Under  the  authority  of  the  act,  chap. 
754,  Laws  1873,  defendant  constructed 
a  conduit  from  the  said  lake  to  the  city, 
for  the  purpose  of  furnishing  water  for 
the  inhabitants  of  the  city,  which  con- 
duit draws  from  the  lake  4,000,000  fe- 
lons of  water  daily.    In  an  action  to 


restrain  the  continued  diversion  of  the 
surplus  waters  of  the  lake  from  said 
creek, — held,  that  conceding  the  lake 
was  part  of  the  navigable  waters  of 
the  State,  and  subject  to  all  the  rul^ 
pertaining  to  such  waters,  and  that  the 
state  by  the  act  aforesaid  conferred 
upon  the  defendant  all  of  the  rights  iu 
the  lake  which  remained  in  the  Stat« 
subsequent  to  the  treaty,  it  imposed 
the  same  liability  to  those  who  might 
be  injured  by  defendant's  use  of  such 
waters,  as  the  State  itself  would  have 
incurred  for  a  similar  use;  that  the 
diversion  of  the  waters  for  the  purpose 
speciQlsd  was  for  an  object  totally  in- 
consistent with  their  use  as  a  public 
highway,  or  the  common  right  of  all 
the  people  to  their  benefits ;  that  the 
State  had  no  right,  and  by  the  said  act 
did  not  attempt  to  grant  a  right,  to 
such  use,  to  the  detriment  of  the  ripa- 
rian owners  upon  said  creek,  and  with- 
out making  compensation  ;  and  that, 
as  the  evidence  tended  to  show,  plain- 
tifb  were  injured  by  the  diversion  com- 
plained of,  a  dismissal  of  their  com- 
plaint was  error. 

The  rights  of  the  riparian  owners 
upon  the  Hudson  (aside  from  its  tidal 
character)  and  the  Mohawk  rivers,  are 
affected  by  the  doctrines  of  the  dvil 
law  prevailing  in  the  Netherlands, 
from  whose  government  they  were  de- 
rived, and  are  distinguishable  from  the 
rights  of  riparian  owners  upon  other 
navigable  waters  of  the  State :  Smith 
«.  Rochester,  92  N.  Y.,  463. 

A  city  is  liable  to  one  navigating  a 
public  river,  for  drawing  therefrom  so 
as  to  injure  navigation :  Philadelphia 
V.  Collins,  68  Penn.  St.  R.,  106  ;  Phila- 
delphia 0.  Gilmartin,  71  id.,  140. 

The  St.  of  1871,  c.  188.  authorized  a 
city  to  take  the  waters  of  a  great  pond 
for  the  purpose  of  supplying  its  inhab- 
itants with  pure  water ;  and  provided 
that  the  city  should  be  liable  to  pay  all 
damages  that  should  be  sustained  by 
any  person  in  his  property  by  the  tak- 
ing of  said  waters,  or  by  the  taking  of 
any  land  or  water  rights. 

Under  the  authority  of  this  statute, 
the  city  passed  an  oider  taking  a  cer- 
tain quantity  per  day  of  the  waters  of 
the  pond  :  Held,  that  an  owner  of  a 
mill  privilege  on  a  river  half  a  mile 
long,  which  was  the  outlet  of  the  pond, 
could  maintain  a  petition,  under  the 
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statute,  for  an  assessment  of  the  dam- 
ages to  his  privilege  by  the  taking  by 
the  city  of  the  waters  of  the  pond. 

The  St.  of  1871,  c.  183,  authorized 
a  city  to  take  the  waters  of  a  great 
pond  for  the  purpose  of  supplying  its 
inhabitants  with  pure  water ;  and  pro- 
vided that  the  city  should  be  liable  to 
pay  all  damages  that  should  be  sus- 
tained by  any  person  in  his  property,  by 
the  taking  said  waters  or  by  the  taking 
of  any  land  or  water  rights. 

Under  the  authority  of  this  statute, 
the  city  passed  an  order  taking  a  certain 
quantity  per  day  of  the  waters  of  the 
pond.  A  company  had  been  previously 
incorporated  **  for  the  purpose  of  con- 
structing a  reservoir  of  water  in "  the 
pond  *'  for  the  bene6t  of  the  manufac- 
turing establishments  on"  a  river  which 
was  the  outlet  of  the  pond  ;  and  it  had 
power  to  build  a  dam  so  as  to  raise  the 
water  in  the  pond  to  a  certain  height. 
Its  capital  stock  had  always  l^en 
owned,  and  it  had  been  managed,  by 
the  mill-owners  on  the  river,  each  of 
whom  owned  the  privilege  attached  to 
his  mill : 

Held,  that  the  corporation  could 
maintain  a  petition  for  any  damage  to 
its  dam  or  other  property  caused  by  the 
taking  by  the  city  of  the  waters  of  the 
pond  ;  and  that  each  mill-owner  waft 
the  proper  party  to  brinff  a  petition  for 
damages  to  iiis  privilege  oy  such  taking. 

Held,  also,  tnat  the  city  was  liable 
for  depriving  the  petitioners  of  water 
nsed  for  other  purposes,  as  well  as  for 
power. 

Held,  also,  that  a  corporation,  whose 
lands  did  not  border  on  the  stream,  but 
to  whose  mill  water  was  conveyed  by  a 
canal  running  through  the  laud  of  a 
riparian  owner,  under  a  deed  giving 
the  right  to  the  flow  of  water  from  the 
stream,  had  the  same  rights  against  the 
city  as  the  riparian  owners  :  W autuppa 
Reservoir  Co.  v.  Fall  River,  184  Mass., 
267. 

A  manicipal  corporation  will  be  re- 
strained by  injunction  from  fouling  the 
waters  of  a  natural  stream  by  empty- 
ing the  contents  of  sewers  into  it : 
Beach  v.  City  of  Ehnira,  22  Hun.  158  ; 
Carhartv.  Auburn  Gas  Co.,  23  Barb., 
297  ;  Wendell  v.  Troy,  4  Abb.  App. 
Dec.,  sea,  566-7,  4  Keyes,  261 ;  Hardy 
fl.  Brooklyn.  90  N.  Y.,  435,  441-2. 

Even  though  it  use  a  natural  stream, 
and    though    it   only    collect  surface 


water :  Sleight  v.  Kingston,  11  Hun, 
594,  596-7  ;  Noonan  v.  City  of  Albany, 
79  N.  Y.,  470,  476-8:  Byrnes  «.  Co- 
hoee,  67  N.  Y.,  204.  5  Hun.  602;  Smith 
e.  Alexandria,  88  Qratt.  (Va.),  208. 

The  general  rule  in  such  cases  is, 
that  the  court  will  award  an  injunction 
and  not  damages :  Clowes  v.  Stafford- 
shire Potteries,  L.  R.,  8  Chy.,  142,  4 
Eng.  Rep.,  820-1  ;  Pennington  v. 
Brinsop  Hall  Coal  Co.,  L.  R.,  5  Chy. 
Div.,  772-3,  22  Eng.  Rep.,  452-4. 

In  Imperial  Gaslight  Co.  v.  Broad- 
bent  (7  H.  L.,  612),  Lord  Kingsdown, 
after  referring  to  the  chancery  rule  that 
if  plaintiff's  right  be  denied  he  could 
be  sent  to  law  to  establish  it,  proceeds  : 
*'  But  when  he  has  established  his  right 
at  law,  I  apprehend  that  unless  there 
be  something  special  in  the  case,  he  is 
entitled,  as  of  course,  to  an  injunction 
to  prevent  the  recurrence  of  tnat  vio- 
lation." 

The  distinction  between  cases  of 
light  and  air  and  water,  pointed  out  in 
Pennington  «.  Brinsop,  etc.,  22  Eng. 
R.,  453,  should  be  borne  in  mind  in  con- 
sidering cases  of  light  and  air  merely. 

The  proper  remedv  is  by  injunction  ; 
Beach  v.  Elmira,  22  Hun,  158,  162  ; 
Campbell  v.  Seaman,  68  N.  Y.,518; 
Penn.  Coal  Co.  v.  Saunderson,  94  Penn. 
St.,  802. 

**  The  right  of  a  riparian  owner  to 
have  the  waters  of  tne  stream  flow 
through  or  by  his  land  in  its  natural 
purity  and  without  appreciable  pollu- 
tion caused  by  owners  above  him,  is 
well  settled,  is  a  part  of  his  property, 
and  will  be  protected  by  injunction. 
Nor  is  this  right  modified  by  the  fact 
that  the  flow  of  the  stream  has  been 
increased  by  reservoirs  built  along  the 
upper  course":  Selvin  Spring,  etc.,  v. 
WaushuckCo.,  18  R  L,  611. 

'*  The  defendant  contends  that,  ac- 
cording to  general  principles  of  the 
common  law,  the  plaintiff  has  a  com- 

Slete  remedy  upon  the  facts  alleged  by 
im,  and  that  he  should  be  compelled 
to  resort  to  his  action  at  law  before 
seeking  relief  in  equity.  But  it  is 
quite  dear  that  a  bill  in  equity  may  b« 
maintained  by  a  riparian  owner  to  re- 
strain another  from  polluting  the 
stream  to  the  plaintiff's  material  in- 
jury (Merrifield  v.  Lombard,  18  Allen, 
16;  Woodwards.  Worcester,  121  Mass.. 
245).  The  acts  of  the  defendant,  as 
alleged,  tend  to  create  f^  ^u^sance  of  a 
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eontinuouM  nature  for  whicb  mn  ac- 
tion at  lav  can  famish  no  adequate 
n-lief":  Harris  «.  Mcintosh,  133 
Idass.,  230 ;  Henderson  v.  N.  T.  Cen- 
tral. 78  N.  Y., 430-2, 17 Hon.  344,  349  ; 
Fox  V.  Fitzsinimons,  29  id.,  574,  578. 

One  who  is  injored  bj  the  deposits 
in  a  pablic  river  of  mash  from  a  brew- 
ery sastains  a  special  injaiy,  which  en> 
titles  him  to  maintain  an  action  for  its 
suppression :  Major  «.  Bamberger,  7 
Bob.,  219. 

A  riparian  proprietor  has  no  right,  in 
the  absence  of  express  grant  or  pre- 
scription, to  pollute  the  waters  of  a 
stream  and  make  it  unfit  for  drinking 
purposes :  Dwight,  etc.,  «.  Boston,  122 
Mass.,  583. 

*'  An  attempt  to  enter  upon  and  take 
permanent  possession  of  land  for  pub- 
lic use  without  the  assent  of  the  owners, 
and  without  the  damages  having  been 
ascertained  or  tendered,  may  be  re- 
strained by  injunction "  :  Church  «. 
Joint,  etc.,  55  Wise.,  400. 

It  is  in  the  nature  of  an  irreparable 
injury,  for  the  prevention  of  which 
the  writ  of  injunction  constitutes  the 
proper  remedy  :  Church  v.  Joint,  etc., 
55  Wise.,  40^  ;  Campbell  v.  Seaman, 
63  N.  Y.,  568  ;  Moak's  UnderhiU  on 
Torts,  lOa-4. 

A  disturbance  or  deprivation  of  the 
rights  of  a  riparian  owner  to  the  use 
and  enjoyment  of  a  stream  of  water  in 
its  natural  state,  is  an  irreparable  in- 
jury for  which  an  injunction  will  issue. 
A  deprivation  of  the  use  of  a  stream 
by  corrupting  it  so  as  to  render  it  un^t 
for  use  is  an  equally  irreparable  injury, 
entitling  the  party  injured  to  the  like 
preventive  remedy :  Holsman  v.  Boil- 
ing Spring,  etc,,  14  N.  J.  Eq.,  335. 

**\Vhen  the  supervisors  of  a  town 
threaten  to  enter  upon  and  permanently 
occupy  land  for  a  public  highway 
against  the  will  of  the  owner,  and 
without  having  acquired  a  right  thus 
to  insist  by  proceedings  taken  for  that 
purpose  under  the  statute,  such  owner 
is  entitled  to  an  injunction  to  prevent 
the injurv  "  ;  Wren  v.  Walsh,  67  Wise, 
98.  101-2. 

In  Johnson  9.  City  of  Rochester,  18 
Hun,  285,  the  court  at  general  term 
said :  Although  the  general  rule  is 
that  an  injunction  will  not  be  granted 
to  restrain  a  mere  trespass,  without 
special  equitable  features  in  the  case, 
it  is  well  settled  that  such  equitable 


features  exist  when  there  is  vexation 
from  repeated  or  continued  trespass  in 
the  nature  of  a  nuisance,  or  when  tbe 
wrongful  acts,  continued  or  threatened 
to  be  continued,  might  become  the 
foundation  of  adverse  rights,  and 
would  occasion  a  multiplicity  of  suite 
to  recover  damages:  The  Mohawk 
&  Hud.  R.  a  Co.  f>.  Artcher,  6  Paige, 
83  ;  Williams  v.  N.  Y.  C.  R.  R  Co., 
16  N.  Y.,  97. 

In  Ormerod  «.  Todmorden  Mill  Co. 
(11  Q.  B.  Div.,  155,  28  Alb.  L.  J.,  849), 
defendants  claimed  they  took  out  of  the 
stream  thirty-eight  feet  of  water  per 
minute,  and  returned  thirty-seven  feet 
per  minute,  the  court  (11  Q.  B.  Div., 
159,  28  Alb.  L.  J.,  850,)  said  :  "The 
first  contention  of  defendants  was,  that 
proof  of  substantial  damage  was  neces- 
sary to  the  maintenance  of  the  action, 
and  consequently,  that  upon  this  find- 
ing they  are  entitled  to  the  verdict. 
Now,  whatever  the  case  might  be,  if 
what  is  here  complained  of  had  been 
done  by  the  defendants  accidentally  on 
a  single  occasion,  I  am  of  opinion  that 
as  the  defendants  claim  to  do  this  con- 
tinuously as  a  matter  of  right,  it  Lb  not 
necessary  for  plaintiffs  to  prove  they 
have  sustained  actual  damage  (Wilts  «. 
Swindon,  etc.,  L.  R.,  9  Chy..  461,  L. 
R. ,  7  H.  L. ,  697).  If  twelve  other  per- 
sons  were  to  use  the  water  in  the  same 
way  and  to  the  same  extent  as  the  de- 
fendants, it  cannot  be  doubted  that  the 
plaintiffs  would  sustain  substantial  and 
serious  injury ;  yet  if  this  contention 
of  the  defendants  is  correct,  the  plain- 
tiffs would  have  no  remedy  against  any 
one  of  the  thirteen,  because  no  one  of 
them  alone  caused  substantial  damage. 
If  I  am  right  in  this  view,  it  is  incum- 
bent on  the  defendants  to  justify  their 
interference  with  the  plaintiffs'  rights 
by  showing  that  they  are  themselves 
riparian  owners,  in  which  case  the  find- 
ing of  the  jury  in  answer  to  the  second 
of  the  above  questions  would  entitle 
them  to  the  veniict,  or  that  if  not  ripa- 
rian owners,  they  are  nevertheless  en- 
titled to  affect  the  plaintiffs'  rights  to 
the  same  extent  as  they  might  have 
done  if  they  were  riparian  owners." 

The  court  also  said  (28  Alb.  L.  J., 
351),  "  A  riparian  owner  cannot,  except 
as  against  iiimself,  confer  on  any  one 
who  is  not  a  riparian  owner,  any  right 
to  the  use  of  the  water  of  the  stream, 
and  that  any  use  of  the  stream  by  a 
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non-riparian  proprietor,  even  under 
grant  from  a  riparian  proprietor,  is 
wrongful  if  it  sensibly  affects  the  flow 
of  the  water  by  the  lands  of  other  ripa- 
rian proprietors." 

In  that  case  defendants  used  some  of 
the  water  of  a  stream  at  their  mill,  re- 
turning it  to  the  stream  in  a  somewhat 
heated  condition.  The  court  held  (28 
Alb.  L.  J.,  852),  "There  must  there- 
fore be  judgment  for  the  plaintiffs, 
with  costs,  and  an  injunction  to  restrain 
^he  defendants  from  continuing  to  con- 
vey the  water  to  Fielding,  or  permitting 
him  to  take  it  through  their  pipes." 
Plaintiffs  did  not  apf^,  so  that  the 
question  whether  or  not  they  ought  to 
have  been  awarded  greater  or  fuller  re- 
lief was  not  raised. 

An  owner  of  land  is  entitled  to  the 
equitable  interference  of  the  court  in 
his  behalf  to  restrain  and  prevent  an 
illegal  entry  thereon,  whenever  the 
damages  which  might  be  recovered  in 
an  action  at  law  would  be  inadequate 
to  compensate  for  the  injury  which 
would  be  sustained  from  the  trespass. 
(Story's  Eq.  Jur.,  §  918  ;  Livingston  v. 
Livingston,  6  Johns.  Ch.,  497  ;  Car- 
TOnter  v.  Gwynn,  35  Barb,.  395  ;  West 
Foint  Iron  Cio.  v,  Reymert,  45  N.  Y., 
705 ;  Watson  v.  Sutherland,  5  Wal- 
lace. 74.) 

The  absence  of  a  plain  and  adequate 
remedy  at  law  affords  the  only  test  of 
equity  jurisdiction. 

Legal  compensation  refers  solely  to 
the  injury  done  to  the  property  taken 
and  not  to  any  consequential  damages. 

In  this  case  it  is  apparent  that  the 
consequence  of  the  threatened  trespass 
would  have  been  very  serious  to  the 
plaintiff,  and  one  for  which  an  action 
at  law  would  not  have  given  an  ade- 
quate remedy,  as  the  injury  to  plain- 
tiff's business  conld  not  be  correctly 
estimated  or  ascertained. 

Under  our  system  of  practice  the 
legal  right  to  the  property  may  be  es- 
tablished and  the  equitable  remedy  af- 
forded in  the  sam^  action  (Broiestedt  v. 
L.  L.  R.Co.,55N.  y..220). 

The  remedy  by  injunction  was,  there- 
fore, appropriate  and  fully  warranted 
by  the  facts  of  the  case:  Mabry  v.  Nor- 
ton, 29  Hun,  660,  66fV-.7. 

An  injunction  is  the  proper  remedy 
in  case  of  an  injury  to  real  property 
permanent  in  character,  where  the 
damages  resulting  are  continuous  in 


their  nature,  and  especially  where  from 
the  nature  of  the  act  and  the  injury 
suffered  it  is  impossible  or  diliicult  to 
ascertain  and  determine  the  extent  of 
the  injury  which  may  flow  from  a  con- 
tinuance of  the  wrong  :  Poughkeepsie 
Gas  Co.  V.  Citizens  Gas  Ck).,  89  N.  Y., 
493,  497,  affirming  20  Hun,  214  ;  Ad- 
ams tj.  Popham,  76  N.  Y.,  410  ;  Mil- 
bum  «.  Fowler,  27  Hun,  568  ;  Merri- 
field  V,  Lombard,  13  Allen,  10,  18. 

An  injunction  is  the  only  effectual 
remedy  where  the  injury  is  caused  by 
so  many  that  it  would  be  difficult  to 
apportion  the  damages  or  say  how  far 
any  one  may  have  contributed  to  the 
result,  and  so  damages  would  likely  be 
but  nominal,  and  repeated  actions, 
without  any  substantial  benefit,  might 
be  the  result :  Woodyear  v.  Schaefer, 
57  Md.,  1. 

A  riparian  proprietor  is  entitled  to 
the  waters  of  a  stream  for  any  legiti- 
mate purpose  other  than  power :  Wan- 
tuppa,  etc., «.  Fall  River,  184  Mass.,  267. 

Public  works,  ordered  by  acts  of  par- 
liament, must  be  so  executed  as  not  to 
interfere  with  the  private  rights  of  in- 
dividuals ;  and  in  deciding  on  the  right 
of  a  single  proprietor  to  an  injunction 
to  restrain  such  interference,  the  cir- 
cumstance that  a  vast  population  will 
suffer  (e.g.,  bv  remaining  undrained) 
unless  his  rights  are  invaded,  is  one 
which  this  court  cannot  take  into  con- 
sideration. 

The  council  of  the  borough  of  Bir- 
mingham were  bound  by  a  local  act  of 
parliament,  incorporating  The  Towns 
Improvement  Clauses  Act  (10  and  11 
Vict.,  c.  34),  effectually  to  drain  the 
town  :  Held,  that  they  were  not  justi- 
fied in  so  carrying  on  their  operations 
for  this  purpose  as  to  drive  away  fish, 
and  prevent  cattle  from  drinking  of  the 
water  of  a  river  at  a  part  seven  miles 
below  the  town,  and  where  it  belonged 
to  the  plaintiff. 

Held,  also,  that,  assuming  the  inhabi- 
tants of  Birmingham  to  have  had  be- 
fore their  act  a  right  to  drain  their 
houses  into  the  river,  that  circumstance 
would  not  authorize  the  council  in  dis- 
charging the  sewage  in  such  manner 
as  to  subject  the  plaintiff  to  the  in- 
convenience of  which  he  now  com- 
plained :  The  Attorney-General  v.  Bir- 
mingham, 4  K.  &  J.,  258. 

Such  damages  as  are  incident  to,  and 
necessarily  result  from,  a  proper  use  of 
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the  -water  mast  be  borne ;  but  the 
manufacturer  has  no  right  to  do  any 
act  that,  in  its  consequences,  is  injuri- 
ous to  others,  because  it  is  a  matter  of 
convenience  or  economy  for  him  to  do 
it.  It  is  as  much  the  duty  of  a  mana- 
facturer  to  so  dispose  of  his  waste  as 
not  to  injure  others,  as  it  is  to  refrain 
from  injuring  others  by  any  other  act. 
No  one  is  allowed  to  deposit  any  sub- 
stance in  a  running  stream  that  will 
pollute  its  waters  to  the  injury  of  a  ri- 
parian proprietor  below.  Wood  v.  Sut- 
cliffe,  8  L.  &  Eq.  R.,  217  ;  Goddard's 
Law  of  Blasementfl  (Bennett's  edition), 
67  and  253.  Neither  has  any  one  the 
right  to  deposit  any  other  substance  in 
such  a  stream,  beyond  what  is  abso- 
lutely necessary  to  a  beneficial  use  of 
it,  to  the  injury  of  mill-owners  or  the 
the  lands  through  which  the  stream 
may  run.  It  would  be  manifestly  un- 
just to  hold  that  a  manufacturer  could 
so  conduct  his  business  as  to  seriously 
impair  the  value  of  the  rights  and 
property  of  other  manufacturers  on  the 
same  stream  below,  and  injure  or  per- 
haps ruin  lands  of  riparian  owners 
without  accountability,  upon  the  show- 
ing that  it  was  more  convenient  and 
economical  to  him  thus  to  conduct  it. 

The  acts  of  the  defendants,  in  depos- 
iting the  waste  made  at  their  mill  in 
the  manner  we  have  found  it  has  been 
done,  were  illegal,  and  a  perpetual  in- 
junction will  be  issued,  enjoining  them, 
their  heirs,  executors,  administrators 
and  assigns  from  so  disposing  of  it  in 
the  future :  Canfield  v.  Andrew,  54 
Verm.,  1.  16. 

Even  though  the  authorities  of  a  city 
may  be  under  a  legal  duty  to  afford 
sufficient  drainage  for  the  health  and 
comfort  of  the  inhabitants,  and,  in  the 
discharge  of  such  duty,  construct  a 
sewer  or  drain  after  the  most  approved 
plan,  using  the  best  material,  and  the 
work  is  done  in  the  most  skilful  man- 
ner, yet  they  have  no  right  thereby  to 
concentrate  the  dirty  water,  offal,  and 
filth  of  the  city  or  any  portion  thereof, 
and  discharge  the  same  upon  the  prem- 
ises of  an  individual ;  and  if  in  so  doing 
a  private  injury  is  sustained,  the  city 
will  be  liable  for  the  damages.  It  must 
BO  construct  such  improvement  as  to 
avoid  injury  to  individual  property. 

Wliere  a  city  constructed  a  sewer  so 
that  the  garbage,  suds  and  slops,  offal 
and  filth  froiQ  t}}e  4welling  houses  and 


woolen  mills  by  which  it  run,  was  con- 
ducted, discharged,  and  flowed  upon 
and  through  the  real  estate  of  the  plain- 
tiff, situate  in  the  city  and  near  the 
terminus  of  the  sewer,  corrupting  and 
polluting  the  atmosphere  so  as  to  ren- 
der the  land  unsalable  and  unsuitable 
for  residences,  and  otherwise  injure  the 
use  of  the  land  or  a  portion  thereof : 
Held,  that  the  city  was  liable  to  the 
plaintiff  in  case,  for  the  damages  sus- 
tained. 

If  in  abating  or  removing  a  public 
nuisance  by  a  system  of  sewerage  or 
drainage,  it  unavoidably  inflicts  an  in- 
jury to  private  property,  the  corporate 
authorities  should,  by  condemnation  or 
otherwise,  make  compensation  for  the 
injury  :  City  of  Jacksonville  «.  Lam* 
bert,  62  Ills.,  519. 

A  hydraulic  company  operated  a 
woolen  mill  propelled  by  water  sup- 
plied by  an  artincial  race,  the  water 
from  which  was  used  also  in  coloring 
the  goods  manufactured, — ^pure  water 
being  required  for  that  purpose.  A 
city  incorporated  under  said  act  of 
1867  was  rapidly  cutting  a  ditch  for  the 
draining  of  its  streets,  to  discharge  into 
said  race,  which  would  so  contaminate 
the  water  thereof  with  filth  as  to  make 
it  unfit  for  coloring ;  and  this  would 
be  accomplished  in  two  or  three  days, 
if  not  arrested  ;  and  it  would  also  carry 
sand  into  said  race,  obstructing  the 
flow  of  the  water  to  the  mill.  Said  dty 
was  making  said  ditch  as  a  part  of  the 
work  of  grading  a  certain  street  ac- 
cording to  a  new  and  changed  grade 
thereof,  a  different  grade  having  been 
previously  etablished,  and  the  damages 
to  said  company  resulting  from  such 
change  of  grade  had  not  been  assessed 
ortenderedl  Said  race  at  a  point  of 
intersection  with  the  proposed  ditch 
was  outside  of  the  city,  its  margin  being 
the  boundary  of  the  city. 

Held,  that  said  company  was  entitled 
to  an  injunction  to  prevent  the  city 
from  cutting  said  ditch  into  the  race, 
the  majority  of  the  court  basing  this 
conclusion  on  said  provision  of  section 
27  of  the  act  of  1867 ;  Elliott,  J.,  hold- 
ing  that  the  fact  that  the  city  was 
changing  the  ^rade  of  the  street  did 
not  affect  the  question,  but  that  the 
city  had  no  authority  or  right  to  con- 
duct the  drainage  of  its  streets  into 
the  race,  the  private  property  of  said 
company,  and  thereby  destroy  the  oae 
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for  which  it  was  constructed,  nor  could 
such  power  be  conferred  except  by  the 
exercise  of  the  right  of  eminent  do- 
main :  City  of  Col  umbos  «.  Hydraulic, 
etc,  33  Ind.,  435. 

Nor  is  it  any  defence  that  the  dam- 
age are  small. 

A  writ  of  injunction  can  rightfully 
be  demanded  to  prevent  irreparable  in- 
jury, interminable  litigation,  and  a 
multiplicity  of  suits,  and  its  refusal  in 
a  proper  case  is  error  to  be  corrected  in 
an  appellate  court. 

Where  one  manufacturing  brick 
upon  his  lands*  uses  a  process  in  burn- 
ing by  which  noxious  gases  are  gener- 
ateid,  which  are  borne  by  the  winds 
upon  the  adjacent  lands  of  his  neigh- 
bor, injuring  and  destroying  trees  and 
vegetation,  this  is  a  nuisance,  and  the 
party  injured  may  maintain  an  action 
to  recover  damages  and  to  restrain  the 
use  of  the  process  complained  of. 

It  is  immaterial  that  the  damage  done 
is  to  ornamental  trees  and  shrubbery 
onlv;  articles  of  luxury  are  as  much 
under  the  protection  of  the  law  as  arti- 
cles of  necessity. 

So,  also,  it  is  immaterial  that  the  in- 
jury is  only  occasional.  It  is  sufficient 
to  authoriaw  an  injunction  that  injury 
may  bd  expected  whenever  a  kiln  is 
burning,  unless  the  poisonous  gases 
are  blown  away  from  plaintifiTs  land. 

It  does  not  affect  plaintifTs  right  to 
an  injunction  that  the  brick  yanl  was 
used  before  plaintiff  purchased  his 
land .  Campbell  o.  Seaman,  63  N.  Y., 
608. 

In  a  suit  by  a  stockholder,  it  is  not  a 
defence  that  the  interest  of  the  stock- 
holder complaining  is  small,  nor  that 
to  save  the  association  from  loss,  it  was 
necessary  to  make  it. 

A  stodcholder  may  maintain  an  ac- 
tion in  form  in  behalf  of  himself  and 
all  others  similarly  situated,  though  he 
be  opposed  by  every  other  stockholder 
in  the  corporation  :  White  v.  Carma- 
then  R.  R.  Co.,  1  Hem.  &  Miller,  786  ; 
Bnrt  V.  British,  etc.,  4  De  Gex  k  Jones, 
158. 

Though  every  other  shareholder  may 
be  oppceed  to  him,  any  single  share- 
holder has  a  right  to  institute  a  suit,  in 
behalf  of  himself  and  all  other  share- 
holders who  have  a  common  interest 
with  himself,  to  restrain  the  application 
of  the  common  funds  of  the  company  to 
any  other  purpose  than  the  proper  pur- 

84  Eng.  Rep.  26 


poses  of  the  concern,  and  a  court  of 
equity  will  interpose  in  his  behalf  by 
injunction.  The  amount  of  interestpf 
the  complaining  shareholder  will  not 
be  taken  into  consideration  :  Burt  v. 
British,  etc.,  4  De  Gex  &  Jones,  158  ; 
Kerr  on  Inj.,  548  ;  Butts  v.  Wood,  37 
N.  y.,  817,  88  Barb.,  181 ;  Lyde  v. 
Eastern,  etc.,  86  Beavan,  10  ;  Dance  v. 
Goldingham,  7  Eng.  R.,  461,  L.  R.,  8 
Chy.,  902. 

If  the  rules  of  law  or  equity  entitle 
a  party  to  a  final  judgment  awarding  a 
particular  remedy  or  relief,  it  is  imma- 
terial how  small  his  interest  is,  or  his 
damages  noiay  be,  or  whether,  as  for  in- 
stance on  an  injunction  to  restrain  the 
use  of  water,  he  has  any  use  for  the 
property  affected  by  the  judgment : 
Schenck  v.  Ingraham,  6  Hun,  897 ; 
Crooker  v.  Bragg,  10  Wend., 260  ;  Com- 
ing f>.  Troy,  etc.,  84  Barb.,  485,  89  id., 
311,  affirmed  40  N.  Y.,  221 :  Hammond 
«.  Fuller,  1  Paige,  197 ;  Goodson  f>. 
Richardson,  8  Eng.  R.,  835,  L.  R.,  9 
Ch.,  221. 

It  is  no  reason  why  a  party  should 
be  denied  a  proper  judgment,  "  that 
the  detention  of  the  water  was  no  in- 
jury to  the  defendant,  or  that  he  insist- 
ed upon  his  legal  rights  to  the  water, 
from  bad  motives,  or  purposes  of  an- 
noyance "  :  Clinton  «.  Myere,  46  N.  Y., 
511. 

' '  In  actions  for  the  diversion  of  water, 
where  there  is  a  clear  violation  of  an 
established  right  and  a  threatened  con- 
tinuance of  such  violation,  it  is  not 
necessary  to  show  actual  damages  or  a 
present  use  of  the  water,  in  order  to  au- 
thorize a  court  to  issue  an  injunction 
and  make  it  perpetual " :  Brown  v.  Ash- 
ley. 18  Nev.,  311,  815-7. 

The  fact  that  plaintiff's  interest  in 
the  premises  is  nominal  and  of  trivial 
consequence,  is  not  a  reason  for  refusing 
an  injunction  against  the  permanent 
obstruction  of  a  park  or  street  in  which 
he  has  an  easement :  Foster  «.  City  of 
Buffalo.  64  How.  Pr.,  127,  affirmed 
General  Term. 

In  this  case  the  court  said  (p.  182), 
**  Upon  the  argument  it  was  contended, 
on  the  part  of  the  city,  that  the  value 
of  the  interest  of  the  plaintiff  in  the 
premises  was  nominal  and  of  trivial 
consequence,  and  'that  the  city  ought 
not  to  be  delayed  in  taking  possession 
of  the  premises.  I  do  not  understand 
that  the  courts  have  any  discretion  in 
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the  matter.  The  rule  of  law  is  the 
same,  whether  their  interests  are  worth 
six  cents  or  $600.  Until  thej  have  re- 
ceived the  value  thereof  and  their  in- 
terests is  extinguished,  the  city  has  no 
right  to  take  possession  of  their  prop- 
erty. The  injunction  should  be  con- 
tinued until  the  city  acquires  the  title 
to  the  premises." 

In  Pennington  v.  Brinsop  Hall  Coal 
Co.  (L.  U.,  5  Chy.  Div.,  709,  23  Eng. 
Hep.,  450),  a  colliery  company  above 
strongly  impregnated  the  waters  of  a 
stream  with  sulphuric  acid  and  other 
deleterious  matters.  The  colliery  com- 
pany opposed  the  granting  of  an  injunc- 
tion, but  one  was  granted,  the  court 
holding  (22  Eng.  Rep.,  452-4)  that 
"  the  injury  to  running  water  proceeds 
from  a  cause  which  varies  from  day  to 
day,  and  may  cease  or  may  increase  at 
any  time."  A  case  was  cited  (22  Enff. 
R.,  454)  where  the  damages  were  only 
nominal,  but  **  it  was  held  that  an  in- 
junction ought  to  issue,  upon  the 
ground  of  the  inconvenience  of  leaving 
the  parties  to  repeated  and  successive 
actions  for  damages."  It  was  urged 
(22  Eng.  R.,  454)  that  an  injunction 
would  result  in  stopping  the  defend- 
ants' works  and  throwing  out  of  em-  • 
?loyment  a  large  number  of  workmen, 
'he  court  held  that  to  be  no  reason 
why  the  plaintiff  should  not  have  an 
injunction. 

The  plaintiffs,  in  common  with  the 
other  inhabitants  of  a  particular  district, 
enjoyed  a  customary  right  at  all  times 
to  have  water  from  a  certain  spout  in 
a  highway  in  the  district  for  domestic 
purposes.  The  defendant,  a  riparian 
owner  on  the  stream  whereby  the  spout 
was  supplied  with  water,  on  various 
occasions,  prevented  such  large  quanti- 
ties of  water  from  reaching  the  spout  as 
to  render  what  remained  insufficient 
for  the  needs  of  the  inhabitants.  The 
plaintiffs  had  not  themselves  ever  suf- 
fered any  actual  personal  damage  or 
inconvenience : 

Held,  that  an  action  for  diverting  the 
water  was  maintainable  without  any 
actual  personal  damage,  inasmuch  as 
the  act  of  the  defendant  might,  if  re- 
peated often  enough  without  interrup- 
tion, furnish  evidence  in  derogation  of 
the  plaintiff's  legal  rights,  Harrop  9. 
Hirst,  L.  R.,  4  Exch..  43. 

A  perpetual  injunction  may  be 
granted  to  reatrf4ii  the  nuisance  from 


pollution  of  a  stream  if  it  is  of  a  con- 
tinuous nature,  even  when  the  pUin- 
tiff  could  only  recover  nominal  damages 
at  law,  because  of  the  inconvenience  of 
repeated  and  successive  actions,  and  of 
the  acquisition  of  an  adverse  right  to 
pollute  by  the  continuance  of  the  act  for 
twenty  years  :  Clowes  v,  Staffordshire, 
L.  R.,  8  Chy.,  125,  143,  4 Eng.  Rep., 
807,  820-1 ;  Goldsmid  v.  Tun  bridge 
Wells,  etc.,  L.  R.,  1  Chy.,  349,  355-6. 

The  owner  of  land  on  the  banks  of  a 
river  can  maintain  a  suit  to  restrain 
the  fouling  of  the  water  of  the  river, 
without  showing  that  the  foaling  is 
actually  injurious  to  him.  Crossley, 
wishing  to  prevent  the  water  of  a  river 
from  being  fouled  by  some  dye  works, 
purchased  from  the  owners  of  the  dye 
works  a  piece  of  land  on  the  banks  of 
the  river  without  communicating  to 
them  his  object.  Held,  that  in  the  ab- 
sence of  any  express  reservation  by  the 
owners  of  the  dye  works  of  the  right 
of  fouling,  CroBsley  could  maintain  a 
suit  to  rt^strain  it :  Crossley  t .  Ligb- 
towler.  L.  R.,  2  Chy.,  478,  L.  R.,  8  Eq., 
279. 

In  this  case  Lord  Chelmsford  said 
(L.  R.,  2  Chy.,  488) :  "  From  what  has 
been  already  said,  it  may  be  collected 
that  in  my  opinion  if  the  plaintiffs  had 
proved  the  pollution  of  the  Hebble  op- 
posite to  their  mills  by  the  defendants 
they  would  have  had  good  ground  for 
an  injunction,  althougn  they  were  not 
actuuly  using  the  water  for  their  busi- 
ness." 

In  Goldsmid  f>.  Tunbridge  Wells, 
etc.  (L.  R.,  I  Chy.,  854-5),  Turner,  U 
J.  said  :  **  This  brings  us  to  the  ques- 
tion, whether  the  nature  and  extent 
of  the  nuisance  in  this  case  is  such  that 
this  court  ought  to  interfere  by  injunc- 
tion to  prevent  it.  I  have  throughout 
felt  this  point  to  be  one  of  some  diffi- 
culty. I  adhere  to  the  opinion  which 
was  expressed  by  me  and  by  the  Lord 
Chancellor  in  The  Attorney  General  «. 
Sheffield  Gas  Consumer's  Company,  3 
D.  M.  &  G.,  804,  that  it  is  not  in  every 
case  of  nuisance  that  this  court  should 
interfere.  I  think  that  it  ought  not  to  do 
so  in  cases  in  which  the  injury  is  merely 
temporary  and  trifling ;  but  I  think 
that  it  ought  to  do  so  in  cases  in  which 
the  injury  is  permanent  and  serious; 
and  in  determining  whether  the  injury 
is  serious  or  not,  regard  must  be  had 
to  all  the  consequences  which  may  flow 
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from  it.  In  this  panic  alar  case,  I 
think  that  regard  must  be  had  not 
mereljT  to  the  comfort  or  convenience 
of  the  occupier  of  the  estate,  which 
may  onlj  be  interfered  with  tempora- 
rily and  in  a  partial  degree,  but  that 
regard  must  also  be  had  to  the  effect  of 
the  naisanee  upon  the  value  of  the 
estate,  and  apon  the  prospect  of  deal- 
ing with  it  to  advantage  ;  and  I  cannot 
but  think  that  the  value  of  this  estate, 
and  the  prospect  of  advantageously 
dealing  with  it,  is  and  will  be  affected 
by  the  continuance  of  this  nuisance. 
Upon  this  ground,  and  upon  the  ground 
of  the  water  of  the  brook  being  ren- 
dered nnfit  for  the  use  of  the  tenants 
and  occupiers  of  the  estate,  I  think  that 
the  interference  of  the  court  in  this 
case  was  due." 

In  Swindon  Waterworks  v.  Wilts. 
etc  (14  Eng.  Rep.,  99-100),  Lord 
Cairns  said  :  "I  think  enough  has 
been  made  out  to  justify  the  inter- 
ference of  a  court  of  equity  in  this 
cane.  A  veiy  slight  case  indeed  would 
be  sufficient  after  what  the  appellants 
have  said.  They  have  claimed  the  ab- 
solute right  to  sweep  away  the  whole 
of  the  stream  from  the  canal  by  the  di- 
version they  have  made  in  the  neigh- 
borhood of  their  works  and  their  res- 
ervoir. A  very  slight  amount  of 
evidence  of  the  actual  amount  of 
damage  done  would  be  sufficient  to 
justify  an  injunction :  and  the  decla* 
ration  of  right  to  be  made  by  the  court 
is  absolutely  necessary,  in  consequence 
of  the  assertion  of  right  made  by  the 
appellants  in  this  case,  which  is  wholly 
contrary  to  the  right  asserted  by  the 
respondents,  and  which,  if  established, 
must  g^ve  them  a  right  to  have  it  de- 
termined, ascertained  and  declared 
against  persons  who,  like  the  appel- 
lants, profess  their  intention  to  dis- 
pute and  to  invade  that  right,  unless 
they  should  be  interfered  with  by  the 
iDJunction  of  the  court." 

In  a  suit  against  a  sewage  company 
for  an  injunction  for  not  properly 
disposing  of  sewage,  no  special  dam- 
age was  alleged  and  the  company 
demurred,  because  no  amount  of  dam- 
age was  shown.  The  demurrer  was 
overruled,  the  court  saying  that  the 
fact  that  it  was  a  nuisance  was  suffi- 
cient :  Nuneaton  v.  General  Sewage 
Co.,L.  B.,20Eq.,127. 

In  Clowes  v.  Staffordshire  Potteries 


(L.  R.,  8  Chy..  142-3,  4  Eng.  Rep., 
820-1),  the  court  said,  "Then  comes 
the  only  other  question,  which  I  will 
deal  with  shortly.  I  cannot  conceive 
that,  an  action  at  law  being  maintain- 
able, relief  is  not  to  be  had  in  this 
court.  If  this  case  had  happened  be- 
fore Sir  John  Roll's  Act  or  Lord  Cairus' 
Act,  I  presume  the  ordinary  course 
would  be  that  a  bill  having  been  filed, 
an  action  would  have  been  sent  to  be 
tried  at  law.  The  action  having  been 
tried,  nominal  damages  would  have 
been  obtained,  and  the  plaintiff  would 
have  come  back  to  this  court  for  an  in- 

i' unction.  Would  this  court  have  sent 
ter  away,  and  said  that  she  should 
bring  action  after  action,  instead  of 
having  her  remedy  by  injunction  ?  I 
cannot  think  that  would  have  been  so. 
The  Vice- Chancellor  said,  *  If  you  can 
recover  at  law  at  all,  I  think  you  will 
get  no  greater  damages  than  would  be 
sufficient  to  pay  for  a  filter,  and  that 
would  be  a  sufficient  compensation.' 
But,  with  submission  to  the  Vice-Chan- 
cellor, 1  do  not  think  the  plaintiff  would 
fet  at  law  a  sum  sufficient  to  put  up  a 
Iter.  She  would  only  get,  in  the  first 
instance,  nominal  damages,  because  in 
a  case  of  this  sort  you  cannot  prove 
specific  damages,  and  there  is  no  evi- 
dence here  of  specific  damage,  and 
upon  that   evidence  you    would  only 

fet,  in  the  first  instance,  40«.  damage, 
'hen  you  must  bring  a  second  action, 
and  what  you  would  get  in  the  second 
action  would  be  the  actual  damage 
which  you  had  proved  you  had  sus- 
tained between  the  time  you  brought 
the  first  and  the  second  actions.  Then 
you  would  bring  a  third  action,  and 
you  would  get  as  damages  the  actual 
damage  which  you  could  prove  you 
had  sustained  between  the  time  of 
bringing  the  second  and  third  actions. 
It  is  because  it  is  most  inconvenient  to 
leave  the  rights  of  parties  to  be  deter- 
mined in  that  way,  and  in  fact  impos- 
sible to  leave  it  in  that  way,  that  this 
court  has  always  in  such  cases  given 
relief.  In  my  opinion,  therefore,  the 
plaintiff  is  entitled  to  maintain  this 
suit,  and  entitled  to  have  a  declaration 
that  the  acts  of  parliament  have  not 
given  the  defendants  any  legal  right  to 
foul  the  water,  to  her  damage,  and 
ought  to  have  an  injunction  to  prevent 
any  such  damage  in  future. 
The  sewage  of  a  town  had  for  many 
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years  been  drained,  by  commissioners 
acting  under  a  local  act  of  parliament, 
into  a  stream  passing  through  the 
plaintiff's  land,  which  was  beyond  their 
district,  without  perceptibly  polluting 
it.  But  for  some  years  before  the  filing 
of  the  bill,  in  consequence  of  the  in- 
crease of  the  town,  the  stream  became 
perceptibly  polluted,  and  continued  to 
increase  in  impurity.  Decree  of  the 
master  of  the  rolls  restraining  the  com- 
missioners from  draining  the  town  into 
the  stream  so  as  to  pollute  the  water 
to  the  iniury  of  plaintiff,  affirmed.  Al- 
though tiie  fact  of  prospective  nuisance 
is  not  in  itself  a  ground  for  the  inter- 
ference of  the  court,  yet  if  some  degree 
of  present  nuisance  exists,  the  court 
will  take  into  account  its  probable  con- 
tinuance and  increase  :  Goldsmid  v. 
Tunbridge  Wells,  etc.,  L.  R.,  1  Chy., 
849,L.  R„lEq.,  16L 

All  who  command,  advise,  aid,  assist 
or  approve  the  commission  of  a  wrong 
are  equally  liable  with  the  one  who 
does  the  act :  2  Greenl.  Ev.  §  621 ; 
Judson  D,  Cook,  11  Barb.,  642,  644; 
Davis  «.  Newkirk,  5  Den.,  92,  95  ;  Her- 
rick  V.  Hoppock,  15  N.  Y.,  409  ;  Ball 
«.  I.K>omis,  29  id.,  412,  417  ;  Pozzoni  «. 
Henderson,  2  E.  D.  Smith,  146 ;  Lati- 
mer «.  Wheeler,  8  Abb.  Dec.,  85,  1 
Kern.,  468  ;  Connalsv.  Hale,  23  Wend., 
462  ;  Fonda  v.  Van  Home,  16  id.,  681  ; 
Bryce  «.  Brockway,  81  N.  Y.,  490,  498  ; 
Wintringham  v.  Lafoy,  7  Cow.,  785  ; 
Neff  V.  Thompson,  8  Bieirb.,  218  ;  Cooley 
V.  Rose,  2  N.  Y.,  115  ;  Farrert).  Chauf- 
fetete,  5  Den.,  527 ;  Bond  «.  Willett, 
1  Keyes,  380  ;  Miller 9.  Baker,  1  Mete., 
27  ;  Robinson  «.  Mansfield,  18  Pick., 
189  ;  Gibbs  v.  Chase,  10  Mass.,  125. 

3ut  see  Lesher  «.  Gilman,  80  Minn., 


821  ;   McLeod  «.    Fortune,   19  U.  C. 
Q.B..98. 

Though  trover  will  not  lie  against 
one  who  merely  takes  a  mortgage: 
Mattewan,  etc.,  «.  Bentley,  18  Barb., 
641. 

See  also  Fellows  v.  Hyning,  23  How. 
Pr.,  230. 

The  fact  that  the  stream  is  fouled  bv 
others  is  not  a  defence  to  restrain  the 
fouling  by  one :  Crossley  «.  Lightow- 
ler,  L.  R.,  2  Chy.,  478. 

It  is  no  defence  to  a  suit  for  an  in- 
jury, in  part  caused  by  defendant,  that 
others  contributed  to  the  injury:  26 
Eng.  Rep.,  808  note  ;  80  id.,  90  note. 

It  is  no  defence  that  so  many  other 
persons  contributed  to  a  nuisance  that 
it  would  be  useless  to  restrain  the  de- 
fendants :  Bonshad  v.  Prince,  5  Wyatt, 
Webb  &  A'Beckett  (Eq.),  140 ;  Wood- 
year  V.  Schaefer,  67  Md.,  1. 

In  an  action  for  wrongfuUy  dis- 
charging refuse  tanbark  into  plaintiflTs 
pond,  which  was  on  the  same  stream 
and  below  the  tannery,  held  that  it  was 
no  defence  that  plaintiff  might  have 
prevented  the  pond  from  filling  up  by 
raising  the  slash  boards  on  his  dam  or 
by  opening  a  waste-gate.  Nor  that  it 
was  the  custom  of  th«  country  to  dis- 
charge spent  tanbark  into  the  stream 
below  tanneries  :  W^est  v.  Kiersted,  15 
N.  Y.  Weekly  Dig.,  549,28  Han,  440, 
mem. 

One  who  casts  filth  from  sewen 
through  a  watercourse  on  lands  of  an- 
other, is  not  relieved  from  the  responsi- 
bility by  the  fact  that  the  injury  is  ag- 
gravated by  an  obstruction  of  the  stream 
below  the  lands  of  the  injured 
party :  Noonan  9.  Albany,  79  N.  Y., 
470,  8. 
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[6  Appeal  Cases,  217.] 

H.L.  (E.X  Jan.  20,  27,  28;  March  7, 1881. 

[HOUSE  OF  LORDS,] 

•William   Spaight  and  James   Spaight,  Appel-    [217 
lards;  and  Robert  Tedcastle,  HesponderU. 

8ea  Damctge — CompuUory  Pilotage — 8team-tug. 

Where  a  vessel  is  under  the  charge  of  a  licensed  pilot,  the  employment  of  whom 
is  oompalfiory,  and  is,  at  tlie  same  tune,  in  tow  of  a  steam-tne,  the  latter  is  bound  to 
obey  the  orders  of  the  pilot  In  case  of  a  mischief  occnmng  to  the  vessel,  occa- 
sioned directly  by  the  conduct  of  the  steam-tug,  the  tu^  (which  had  not  noticed  the 
pilot's  signal),  cannot  in  an  action  brought  by  the  owners  of  the  vessel  for  damage, 
sot  up,  as  a  legal  defence,  contributory  negligence,  upon  the  ground  that  if  the  pilot, 
wlien  the  mischief  was  about  to  happen,  had  himself  done  a  certain  thing,  the  mis- 
chief mi^ht  possibly  have  been  avoided. 

Blana-v.  Ro89  (The  Julia)  (*)  commented  on,  and  approved. 

Appbal  against  a  decision  of  the  Court  of  Appeal  in  Ire- 
land which  had  (diss.  Lord  Justice  Fitzgibbon)  affirmed  a 
judgment  of  the  Irish  Court  of  Admiralty. 

The  appellants  were  the  owners  of  a  sailing  ship  the 
Ruby.  The  respondent  was  the  owner  of  a  steam- tug  the 
Toiler.  The  Ruby  comiuff  from  Quebec,  arrived  near 
the  Kish  lighthouse  in  Dublin  Bay  on  the  9th  of  December, 
1878.  The  weather  was  squally.  The  Toiler  came  up  and 
proposed  to  take  the  Ruby  into  harbor.  The  Ruby  had  on 
Doard  a  licensed  pilot,  whom  by  the  law  of  Dublin  Harbor 
the  master  of  the  Ruby  was  bound  to  employ.  He  told  the 
master  of  the  Ruby  that  the  t^rms  ofiFered  by  the  tug  were 
proper,  and  the  tug  was  engaged.  After  the  tug  had  begun 
the  ialK>r  of  towing,  the  master  of  the  Ruby  left  the  deck, 
his  vessel  being,  as  he  thought,  under  the  absolute  control 
of  the  licensed  pilot.  In  goine  into  the  harbor  the  Ruby 
ran  upon  a  bank  in  the  bay  called  the  Burford  Bank,  and 
sustained  injury.  A  proceeding  in  rem  was  instituted  by 
the  owners  of  the  Ruby  against  the  owners  of  the  tug  to 
obtain  compensation  for  this  *injury,  which  the  [218 
owners  of  tne  Ruby  alleged  had  been  occasioned  by  the 
fault  of  the  tug.  The  owner  of  the  tug  put  in  defences 
which  in  substance  set  up  a  case  of  contributory  negligence 
on  the  part  of  the  Ruby,  through  the  act  of  the  pilot  in  not 
casting  oft  the  tow  rope  when  the  danger  became  imminent. 
The  Court  of  Admiralty  had  sustained  the  defence,  and  on 
appeal  the  Lord  Chancellor  and^  Lord  Justice  Deasy  agreed 
to  affirm  that  decision,  Lord  Justice  Fitzgibbon  dissenting. 
This  appeal  was  then  brought. 

0)  Lush.,  281 ;  14  Moo.  P.  C,  210. 
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Mr.  *Butty  Q.C.,  and  Dr.  Boyd,  Q.C.  (of  rfhe  Irish  bar), 
were  for  the  appellants. 

Mr.  Cohen,  Q.C,  and  Mr.  Burke  (of  the  Ifish  bar),  for 
the  respondent. 

The  evidence,  and  its  effect  in  supporting  the  defence  of 
contributory  negligence,  are  fully  considered  and  com- 
mented on  in  the  judgments. 

The  Lord  Chancellor  (Lord  Selborne) :  My  Lords,  I 
have  had  an  opportunity  of  seeing  the  detailed  examination 
of  the  evidence  m  this  case  which  will  be  submitted  to  your 
Lordships  by  one  of  my  noble  and  learned  friends  (Lord 
Blackburn) ;  and  your  Lordships  have  before  you  the  full 
discussion  which  that  evidence  received  from  the  learned 
judges  in  the  court  below.  My  view  of  the  main  conclu- 
sions to  be  derived  from  that  evidence  being  the  same  with 
that  taken  by  Lord  Justice  Pitzgibbon,  and  by  my  noble 
and  learned  friend,  I  do  not  think  it  necessary  to  occupy 
your  Lordships'  time  by  going  in  detail  over  the  same 
ground. 

There  is  an  important  point  of  law,  which  (for  some  rea- 
son, that  I  do  not  at  present  understand)  was  not  argued  at 
your  Lordships'  bar,  but  which  it  would  have  been  neces- 
sary to  consider,  if  your  Lordships  had  taken  the  same 
view  of  the  effect  of  the  evidence  which  was  taken  by  the 
majority  of  the  judges  in  the  court  below.  It  seems  to 
have  been  assumed  that  the  plaintiffs,  the  owners  of  the 
219]  Ruby,  would  have  been  answerable  for  *contribu- 
tory  negligence,  not  only  of  their  own  captain  and  crew,  but 
of  the  pilot,  whose  employment  was  compulsory  by  law. 
If,  in  any  case  which  may  hereafter  occur,  it  should  be  nec- 
essary to  determine  that  question,  the  statute  17  &  18  Vict, 
c.  104,  s.  388,  and  the  opinions  delivered  in  this  House  in 
the  recent  case  of  Clyde  Navigation  Company  v.  Barday{') 
will  require  attention.  But  for  the  present  purpose,  I  think 
your  Lordships  need  not  enter  into  that  question  ;  because 
even  if  the  employment  of  the  pilot  had  not  been  compul- 
sory, the  conclusions  to  be  prop«^rly  drawn  from  the  facts 
established  by  the  evidence  would  have  been  such  as,  in  my 
opinion,  to  make  that  distinction  immaterial. 

Great  injustice  might  be  done,  if,  in  applying  the  doc- 
trine of  contributory  negligence  to  a  case  of  this  sort,  the 
maxim,  causa  proxima,  non  remota^  spectaiuVy  were  lost 
sight  of.  When  the  direct  ^nd  immediate  cause  of  damage 
is  clearly  proved  to  be  the  fault  of  the  defendant,  contribu- 
tory negligence  by   the  plaintiffs    cannot  be    established 

(')  1  App.  Cas.,  790;  18  Eng.  R.,  72. 
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merely  by  showing  that  if  those  in  charge  of  the  shfp  had 
in  some  earlier  state  of  navigation  taken  a  course,  or  exer- 
cised a  control  over  the  course  taken  bjr  the  tug,  which  they 
did  not  actually  take  or  exercise,  a  different  situation  would 
have  resulted,  in  which  the  same  danger  might  not  have 
occurred.  Such  an  omission  ought  not  to  be  regarded  as 
contributory  negligence  if  it  might  in  the  circumstances 
which  actually  happened  have  been  unattended  with  dan- 
ger but  for  the  defendant's  fault,  and  if  it  had  no  proper 
connection  as  a  cause  with  the  damage  which  followed  as 
its  effect.  The  question  is  not  whether  it  would  have  been 
wser  for  the  master  of  the  Ruby  to  prevent  the  tug  from 
taking  such  a  course  in  the  direction  of  the  south  buoy  as 
might  bring  her  so  near  as  he  actually  came  to  the  bank. 
If,  taking  that  course  (which  the  master  of  the  tug  on  his 
own  responsibility  voluntarily  and  deliberately  did),  all 
danger  might  have  been  avoided  by  proper  conduct  and 
management  on  the  part  of  both  vessels  at  the  proper  time, 
the^  master  of  the  Ruby  was,  in  my  judgment,  entitled  to 
assnme  that  the  master  of  the  tug  knew  wnat  he  was  about, 
and  would  do  what  was  necessary  to  avoid  getting  too  close 
to  the  bank,  unless  the  contrary  manifestly  appeared.  At 
the  critical  time  the  Ruby  made  all  the  *8igns  which  [220 
were  possible  to  the  tug ;  and  if  they  had  been  followed, 
(as  at  first  they  were),  I  think  it  is  the  just  conclusion  from 
the  evidence  that  nfo  damage  would  have  occurred.  Upon 
the  evidence  I  cannot  see  my  way  to  hold  that  the  Ruby 
then  omitted  anything  which  ought  to  have  been  done,  or 
did  anything  which  ought  not  to  nave  been  di^ne. 

My  conclusion  on  the  evidence  is,  that  the  iudgment  un- 
der appeal  ought  to  be  reversed ;  and  I  shall  therefore  move 
your  Lordships  to  reverse  it,  and  to  remit  the  cause  to  the 
court  below,  with  a  declaration  that  the  appellants  are  en- 
titled to  a  decree  for  damages  and  costs,  as  prayed  by  the 
petition,  together  with  the  costs  of  the  appeal  below.  And 
direct  the  respondent  to  pay  to  the  appellants  the  costs  of 
this  appeal. 

Lord  Blackburn  :  My  Lords,  this  was  a  cause  of  dam- 
age instituted  by  the  appellants,  as  owners  of  the  bark 
Ruby,  in  the  High  Court  of  Admiralty  of  Ireland,  against 
the  respondent,  as  owner  of  the  steam-tug  Toiler,  to  recover 
damages,  because  the  Ruby  was  run  aground  on  a  shoal  in 
the  Bay  of  Dublin,  called  Burford  Bank,  in  consequence,  as 
is  alleged,  of  the  negligent  performance  of  that  duty  which 
the  owner  of  the  Toiler  had  taken  upon  himself  by  having, 
through  his  master,  named  Cavanagh,  entered  into  a  con- 
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tract  to  tow  the  Ruby.  It  is  not  in  dispute  that  a  contract 
of  towage  was  entered  into,  nor  that,  whilst  the  Ruby  was 
being  towed  by  the  Toiler,  she  took  the  ground  and  sus- 
tained serious  damage.  And  it  is  not  in  dispute  that  at  that 
time  the  Ruby  was  in  charge  of  a  duly  licensed  pilot,  by 
name  Tallant,  whom  the  Ruby  was  obliged  to  employ,— 
pilotage  in  the  Bay  of  Dublin  being  compulsory. 

The  judgment  delivered  by  Lord  Kingsdown,  in  a  case  in 
the  Privy  Council,  clearly  and  accurately  states  the  law 
applicable  here.  I  mean  the  case  reported  under  the  name 
of  The  Julia  (*),  and  also  under  the  name  of  Bland  v. 
Moss  (*).  In  that  case  the  tug  sued  the  ship  for  damages  for 
a  collision.  Lord  Kingsdown,  in  delivering  the  judgment 
of  the  Privy  Council,  says : 

*'  When  such  a  contract  is  made,  the  law  would  imply  an 
221]  engagement  *that  each  vessel  would  perform  its  duty 
in  completing  it ;  that  proper  skill  and  diligence  would  be 
used  on  board  of  each,  and  that  neither  vessel,  by  neglect 
or  misconduct,  would  create  unnecessary  risk  to  the  other,^or 
increase  an  V  risk  which  would  be  incidental  to  the  service  un- 
dertaken. If,  in  the  course  of  the  performance  of  this  contract, 
any  inevitable  accident  happened  to  the  one,  without  any  de- 
fault on  the  part  of  the  other,  no  cause  of  action  wonld  arise ; 
such  an  accident  would  be  one  of  the  necessary  risks  of  the 
engagement  to  which  each  party  was  subject,  and  create  no 
liability  on  the  part  of  the  other.  If,  on  the  other  hand,  the 
wrongful  act  of  either  occasioned  any  damage  to  the  other, 
such  wrongful  act  would  create  a  responsibility  on  the  party 
committing  it,  ♦f  the  sufferer  had  not,  by  any  misconduct  or 
unskilfulness  on  her  part,  contributed  to  the  accident." 

He  states  the  four  questions  which  arose  in  that  case. 
Three  of  them  are  material  for  the  consideration  of  this 
case :  ^'  1.  Did  the  accident  arise  from  the  misconduct  of  the 
ship?  2.  Did  the  tug,  by  any  misconduct  on  her  part,  con- 
tribute to  the  accident,  or  (what  is  in  truth  but  another 
form  of  the  same  question)  could  she  by  using  due  diligence 
have  avoided  it  ?  3.  If  both  of  these  questions  are  decided 
in  favor  of  the  tug,  can  the  ship  escape  the  consequences  of 
her  misconduct,  on  the  ground  that  it  is  to  be  imputed  solely 
to  the  pilot,  and  in  no  degree  to  the  master  or  the  crew  ?" 

ThosH  three  questions  were,  in  the  case  of  The  JiUia{*), 
disposed  of  on  the  evidence.  The  first  two,  merely  changing 
the  parties  from  tug  to  ship,  and  vice  versa,  were  disposed 
of  in  thjs  case  by  the  judge  of  the  Admiralty  and  his  asses- 
sors, who  found  first  that  the  accident  arose  from  the  mis- 

0)  LusU.,  281.        (»)  14  Moo.  P.  C,  210.       {»)  Lush.,  281 ;  14  Moo.  P.  C,  210. 
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conduct  of  the  tug.  The  oniLS  prohandi  on  this  issue  lay 
on  the  plaintiffs  below,  and  as  the  duty  of  the  tug  was  to 
carry  out  the  directions  received  from  the  ship,  and  the 
pilot  who  was  in  charge  of  it,  the  tug  would  not  be  guilty  of 
neglect  of  duty  by  pursuing  an  injudicious  course,  if  it  was 
pursued  in  obedience  to  the  pilot's  orders.  So  far  as  this 
issue  is  concerned,  the  misconduct  or  want  of  skill  on  the 
part  of  the  pilot  is  relevant ;  but  I  think  the  counsel  for  the 
respondent  hardly  *denied  that  there  was  ample  evi-  [222 
dence  to  justify  the  finding  of  this  issue  for  the  plaintiffs. 

The  second  question  the  judge  and  his  assessors  answered 
in  favor  of  the  defendants, — that  the  ship,  by  misconduct 
on  her  part,  contributed  to  the  accident.  On  this  issue  the 
burthen  of  proof  lay  strongly  on  the  defendants.  I  cannot 
but  think  that  there  was  a  misapprehension,  on  the  part  of 
those  who  tried  the  cause  below,  as  to  what  would  consti- 
tute contributory  negligence ;  on  this  I  will  observe  when  I 
come  to  deal  with  the  facts. 

The  third  question,  as  it  is  stated  by  Lord  Kingsdown, 
does  not  exactly  arise  here ;  but  I  think  that  the  evidence  is 
such  as  to  raise  this  question.  Supposing  the  first  question 
to  be  decided  in  favor  of  the  ship,  and  the  second  question 
also  to  be  decided  in  favor  of  the  ship  as  far  as  regards  the 
conduct  of  the  captain  and  crew,  and  all  those  for  whose  neg- 
ligence the  owner  of  the  ship  would  be  responsible  to  third 
persons,  on  the  ground  stated  in  Quarman  v.  Burnett  {^\ 
that  they  were  persons  whom  "he  had  selected  as  his  ser- 
vants from  the  knowledge  of,  or  belief  in,  their  skill  and 
care,  and  whom  he  could  remove  for  misconduct,  and  who 
were  bound  to  obey  his  orders," — can  the  tug  escape  the 
consequences  of  its  misconduct,  on  the  ground  that  the  pilot, 
whom  the  shipowner  did  not  select,  but  was  compelled  by 
law  to  take,  and  for  whose  misconduct  he  would  not  have 
been  liable  to  third  persons,  might,  if  he  had  exercised 
proper  skill  and  care,  have  avoided  the  conseq^uences  of  the 
tug^s  misconduct,  and  failed  to  do  so?  This  is  disposed  of 
by  the  judge  of  the  Admiralty  in  Ireland  in  a  single  line. 
He  says,  "The  ship,  as  I  take  it,  is  affected  by  the  pilot's 
conduct."     This  is  not  a  self-evident  proposition. 

The  majority  of  the  Court  of  Appeal  in  Ireland  thought  the 
judge  of  the  Admiralty  right,  on  the  authority  of  Smitli  v. 
St.  Lawrence  Tow  Boat  Company  (')  (which,  however,  seems 
to  me  a  decision  that  it  was  not  a  breach  of  duty  in  the  tug 
in  (hat  case,  to  pursue  a  course  which  the  pilot  in  charge  of 
the  Silver  Cloud,  if  he  did  not  order,  at  least  consented  to), 

(')  6  M.  &  W.,  609.  («)  Law  Rep.,  6  P.  C,  808;  8  Eng.  R.,  236. 
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and  the  Energy  {^\  which  does  not  seem  in  point.  And  to 
these  I  may  add  tne  case  of  Thorogood  v.  Bryan  ("),  in  which 
223]  the  Court  of  Common  Pleas  in  *1849  (consisting  of 
very  able  judges)  decided  that  a  passenger  on  a  public  con- 
veyance (in  that  case  an  omnibus)  was  so  far  identical  with 
his  own  conveyance,  that  he  could  not  recover  for  an  injnrjr 
sustained  by  him  from  the  negligence  of  a  third  person,  if 
there  was  contributory  negligence  on  the  part  of  tnose  con- 
ducting the  conveyance  on  which  he  was  a  passenger. 
Maule,  J.,  gives  reasons,  which  are  certainljr  not  applicable 
to  the  case  of  a  pilot  whom  the  shipowner  is  compelled  to 
take.  He  says,  ''  On  the  part  of  the  plaintiff  it  is  suggested 
that  a  passenger  in  a  public  conveyance  has  no  control  over 
the  driver.  But  I  think  that  cannot  with  propriety  be  said. 
He  selects  the  conveyance.  He  enters  into  a  contract  with 
the  owner,  whom  by  his  servant,  the  driver,  he  employs 
to  drive  him.  If  he  is  dissatisfied  with  the  mode  of  convey- 
ance, he  is  not  obliged  to  avail  himself  of  it.  The  passenger 
is  not  without  remedv.  But  as  regards  the  present  defend- 
ant, he  is  not  altogether  without  fault.  He  chooses  his  own 
conveyance,  and  must  take  the  consequences  of  any  default 
of  the  driver,  whom  he  thought  fit  to  trust."  This  decision 
was  very  much  questipned  by  the  very  learned  editors  of 
the  fourth  edition  of  Smith's  Leading  Cases  (afterwards  Mr. 
Justice  Willes  and  Mr.  Justice  Keating  (*) ).  Their  remarks 
on  it  and  the  subsequent  cases  (^),  in  which  it  has  been  dis- 
cussed, are  collected  in  the  7th  edition  of  that  work  (•).  But 
the  decision  itself  has  never  been  actually  overruled.  The 
precise  question,  whether  the  principle  pn  which  it  proceeds, 
if  sound,  is  applicable  to  the  case  of  a  pilot,  has  never,  that 
I  can  find,  been  discussed,  though  in  the  Energy  it  seems  to 
have  been  acted  upon. 

Lord  Justice  Fitzgibbon  in  the  present  case  glances  at 
what  is  my  difficulty,  along  with  a  good  many  others,  which, 
perhaps  had  more  weight  with  him,  when  he  says(*),  **I  re- 
gret that  this  case  is  the  first  to  lay  down  that  the  captain 
of  a  tug,  who  has  contracted  to  bring  a  ship  to  harbor  with 
reasonable  care,  may,  against  orders  or  without  orders,  wil- 
fully drag  her  over  a  bank  which  he  knows  to  be  dangerous, 
224]  though  he  sees  the  pilot,  whom  *he  is  bound  to  obey, 
vehemently  endeavoring  to  convey  some  signal  to  him, 
and  indicating  that  the  ship  is  going  aground,  and  that  the 

{})  Law  Rpp.,  S  A.  <fe  E..  48.  Tke  Lancashire  and    Torkthire   Railway 

(»)  8  C.  B..  116  ;  18  L.  J.  (C.P.),  S86.  Co.,  2»H.  <fc  N.,  728 ;    Watte  v.  The  Ni>rA 

(*)  Vol.  i,  at  p.  220.  JSa»iem  Railway  Co,,  EL,  BI.  A  EL,  719. 

(*)  Tuf  V.   H  an/um,   6   C.    B.  (N.S.),  (»)  At  p.  300. 

673  ;  20  L.  J.  (N.S.),  C.  P.,  203  ;    Vwte  v.  («)  Printed  jMipera  in  Ui«  case,  p.  145. 
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owner  a  ship  so  treated  is  to  be  deprived  of  all  redress  be- 
cause the  pilot  {whom  it  is  not  even  in  his  power  to  select) 
had  not  the  foresight,  or  the  presence  of  mind  or  the  courage 
to  cast  his  ship  adrift,  and  at  the  approach  of  night,  against 
a  high  wind  with  a  rising  tide,  let  her  take  her  chance  of  avoid- 
ing alone  the  consequences  of  the  admitted  misconduct  of 
the  tug  which  was  employed  to  conduct  her  safely  home.  I 
can  only  say  that  I  entirely  dissent  from  such  a  conclusion." 

The  counsel  for  the  appellants  did  not  rest  their  case  on 
this  point  of  law,  and  it  was  not  argued  at  your  Lordships' 
bar.  It  is  one  of  general  importance,  and,  if  it  were  neces- 
sary to  decide  it  either  way,  I  should  wish  to  hear  a  farther 
argument  on  that  point.  JBut  before  putting  the  parties  to 
that  expense,  I  think  it  right  to  inquire  whether,  even  if  the 
ship  is,  for  this  purpose,  affected  by  the  pilot's  conduct  (a 
proposition  which  I  neither  a£Srm  nor  deny),  the  owner  of 
the  tug  did  in  this  case  satisfy  the  onus  cast  on  him  of  show- 
ing that  there  was  contributory  negligence  on  the  part  of 
the  ship.  I  have  come  to  the  conclusion  that  he  did  not. 
[His  Ix)rdship  here  gave  a  detailed  statement  of  the  evi- 
dence which  led  him  to  this  conclusion.] 

Now,  on  this  evidence  two  questions  arise.  First,  did  the 
pilot  make  sucU  signals  that  it  was  negligence  and  want  of 
skill  in  the  master  of  the  tug  not  to  understand,  and  at  once 
obey?  That  the  pilot  meant  to  give  him  such  signals  is 
clear.  And  I  should  be  strongly  disposed  to  draw  the  con- 
clusion that  he  did  so,  but  it  is,  of  course,  possible  that  the 
pilot  might  have  lost  his  head  altogether,  and  made  unin- 
telligible signs,  and  those  who  heard  the  witnesses  and  saw 
the  pantomime  described  on  the  notes  as  ^'  witness  made  the 
signs  with  his  hands,"  had  better  means  of  forming  a  judg- 
ment on  this  than  I  have.  But  I  think  this  not  material, 
for  all  are  agreed  that  the  master  of  the  tug  did  at  last  obey 
and  port  his  helm.  Then  the  next  question  is,  if  he  had  con- 
tinued to  follow  that  course,  would  the  Ruby  have  gone  clear 
of  the  bank.  She  had  got  too  near,  dangerously  near,  to 
the  bank,  and  I  think  it  at  least  very  doubtful  if  a  vessel 
under  canvas  only  could  then  clear  the  bank.  But  with  the 
aid  of  a  tug  both  to  bring  the  ship's  head  *round  [225 
more  quickly,  and  to  assist  in  cheeking  the  weigh  of  the  ship 
towards  the  bank,  which  was  not  to  leeward,  a  vessel  assisted 
by  a  tug  might  get  clear  of  the  bank  after  she  could  no 
longer  do  so  under  canvas  alone.  I  should  have  liked  to  have 
more  distinctly  the  naval  assessors'  opinion  on  this  point, 
which  is  one  of  seamanship ;  but  I  cannot  find  that  they 
were  asked,  and  probably,  from  not  knowing  the  (perhaps 
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artificial)  rales  by  which  the  law  of  contributory  negligence 
is  regulated,  they  did  not  think  it  of  so  oiach  importance 
as  I  think  it  was.     Was  the  course  which  the  tug  then  for  a 
short  time  took  one  which  would,  if  pursued,  have  taken  the 
vessel  clear )    Cavanagh,  the  master  of  the  tug,  himself  says 
that  it  would.     And  I  find  no  one  who  says  to  the  contrary. 
If  this  was  so,  and  I  think  we  must  take  it  to  be  so,  there 
would  have  been  no  accident  if  the  tug  had  not  starboarded 
her  helm.     Was  that  negligence  t    I  think  it  was  very  gross 
negligence.     He  excuses  it  by  saying  that  the  Ruby  not 
having  followed  him  he  thought  he  must  have  misunder- 
stood the  previous  signals.     Now  I  think  the  ^evidence  is 
very  strong  that  the  Buby  did  follow  him  ;  and  if  he  thought 
she  did  not,  it  must  have  been  because  (in  the  most  lenient 
construction  of  his  conduct)  he  did  not  wait  to  see  whether 
she  was  doin^  so  or  not.     I  quite  agree  with  what  Lord 
Kingsdown  said  in  The  Julia  (')  as  to  the  advantages  which 
those  who  see  the  witnesses  have  in  forming  an  opinion  as 
to  anything  depending  on  a  conflict  of  testimony,  and  on 
the  propriety  of  not  setting  aside  their  decision  without 
strong  grounds.     And  I  agree  that  this  observation  has  still 
more  force  where  the  question  is  one  of  seamanship,  and  the 
court  below  has  the  assistance  of  nautical  assessors.     I  am 
perfectly  aware  of  what  would  be  the  probable  fate  of  a  ship 
which  was  trusted  to  my  pilotage,  and  would  therefore 
never  think  of  acting  on  my  own  notion  of  what  ought  to 
be  done,  if  I  found  that  opposed  to  the  opinion  expressed 
by  nautical  assessors.    But  I  do  not  think  I  have  differed 
from  them  in  holding  that  the  starboarding  of  the  helm  by 
the  tug  was  negligence,  and  was  the  cause  of  the  accident. 
I  also  accept  the  the  finding  that  the  pilot  ''was  negligent, 
supine,  and  inactive,"  and  that  all  the  more  readily,  be- 
226]     cause  I  have  ^myself  come  to  the  same  conclusion. 
And  I  will  not  quarrel  with  their  finding  that  the  captain  of 
the  Ruby  was  to  blame  in  quitting  the  deck,  though  I  am 
by  no  means  clear  that  I  should  have  come  to  that  conclu- 
sion myself.     But  no  negligence  which  was  over  before  the 
tug  negligently  starboarded  her  helm,  could  be  contributory 
negligence  in  the  sense  which  is  req^uired  to  relieve  the  tug 
from  the  consequences  of  that  negligence.     Be  it  that  there 
was  negligence  in  the  ship  and  those  for  whom  the  ship  was 
responsible  in  letting  her  get  so  dangerously  near  the  bank 
before  the  helm  was  ported,  as  complete  as  the  negligence 
of  those  who,  in  Dames  v.  Mann  ("),  left  the  fettered  donkey 
dangerously  rolling  in  the  road,  it  forms  no  defence  to  an 

(«)  Lush,,  231 ;  14  Moo.  P.  C,  210.  O  10  M.  ^  W.,  546. 
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action  against  the  persons  who,  by  want  of  proper  care, 
Lave  injured  the  ship.  To  make  a  defence  on  this  ground 
it  mast  be  shown  that  the  injured  party,  or  those  with  whom 
for  this  purpose  he  is  identified,  might,  by  proper  care,  sub- 
sequently exerted,  have  avoided  the  conseq^uences  of  the 
defendant's  want  of  proper  care.  I  do  not  think  that  in  this 
case  the  pilot  had  presence  of  mind  or  skill,  so  as  to  know 
whether  there  was  anything  that  could  be  done  or  not,  but 
I  am  unable  to  see  what  a  skilful  person  in  charge  could 
then  have  done.  It  is  said  he  might  have  thrown  off  or  cut 
the  tow  rope  and  wore  ship  under  canvas,  and  the  assessors 
say  that  he  could  have  done  so,  and  ought  to  have  done  so, 
on  what  they  call  the  first  occasion,  when  he  was  half  a  mile 
or  so  farther  from  the  bank.  But  they  do  not  say  that 
'there  was  still  space  enough  to  do  so  after  the  tug  star- 
boarded, and  I  rather  think,  with  Lord  Justice  Fitzgibbon, 
that,  by  implication,  they,  finding  he  was  to  blame  for  not 
doing  so  on  the  first  occasion,  express  an  opinion  that  he 
was  not  to  blame  for  not  doinj^  so  on  the  second ;  and  the 
evidence  of  the  second  mate  is  clear,  that  it  was  too  late, 
that  the  space  was  too  short.  I  do  not  attach  much  weight 
to  the  evidence  of  Tallant,  the  pilot,  but  he  says  the  same  at 
the  end  of  the  passage  I  have  alreadv  read. 

It  is  then  said  that  the  Ruby  might  have  tacked  and  so 
got  out  safe.  No  case  of  this  sort  was  made  on  the  evidence, 
the  only  question  asked  being  of  one  witness,  whether  the 
ship  could  have  then  tacked,  and  he  answered  *'  No."  But 
says  the  judge  of  the  *Admiralty :  "There  was  a  sec-  [227 
ond  occasion,  and  that  was  when  the  Buby  got  closer  and 
in  more  dangerous  proximity  to  the  bank.  That  was  the 
second  time  tne  pilot  was  imperatively  called  upon  to  act. 
The  assessors  are  of  opinion  that,  with  the  assistance  of  the 
tug,  the  Buby  could  have  tacked  and  gone  ia  a  south-east- 
erly direction,  and  so  been  in  safety.  It  strikes  me  as  odd 
that  this  question  was  not  put  to  any  of  the  witnesses  but 
one,  and  that  was  to  the  second  mate,  and  he  says  that  she 
could  not  have  tacked ;  if  he  meant  that  unaided  she  could 
not  have  tacked,  then  to  this  the  assessors  agree.  But  the 
witness  was  not  asked  whether  she  could  with  the  tug's 
assistance  have  tacked.  The  assessors  are  of  opinion  that 
she  could ;  that  the  pilot  should  have  given  orders  for  that 

?urpo8e,  and  that  he  is  culpable  for  not  having  done  so. 
hese  are  the  two  instances ;   but  the  assessors'  opinion  is 
that  "from  first  to  last  he  was  negligent." 

I  should  like  to  have  asked  the  assessors  whether,  if  the 
ship,  being  so  near  the  bank  as  she  was,  had  tried  to  tack 


398  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  VI. 

1881"^  Spaight  v.  Tedcastle.  H.L.(E.) 

and  failed,  she  would  not  have  come  on  the  bank  broadside, 
and  at  least  ran  the  risk  of  a  far  more  serious  accident  than 
actually  occurred ;  and  if  they  had  answered,  as  I  have 
little  doubt  they  would,  that  it  was  so,  I  would  then  have 
asked  them,  if  a  person  of  competent  skill — I  do  not  mean 
this  pilot,  who  they  clearly  thought  had  not  competent  skill 
— but  if  a  person  of  competent  skill,  having  charge  of  the 
Ruby  at  that  time,  knowing  where  the  bank  was,  and 
knowing  that  the  person  in  command  of  the  tug  was  one  to 
whom  it  was,  to  say  the  least,  difficult  to  convey  orders,  and 
who  was  not  very  quick  in  obeying  them,  might  not,  with- 
out showing  any  want  of  skill,  come  to  the  conclusion  that 
it  was  best  to  follow  the  tug  and  go  over  the  bank,  hoping 
that  the  ship  would  not  have  much  injury  from  touching  in 
going  over  tue  bank,  rather  than  to  try  what  was  a  some-' 
what  delicate  manoeuvre,  which,  if  it  failed,  was  likely  to 
cause  a  much  worse  accident  1 

No  such  question  was  asked,  and  I  cannot  tell  how  the 
assessors  would  have  answered  it.  I  think  that  unless  that 
question  was  answered  in  the  negative  no  case  of  contribu- 
tory negligence  was  made  out,  even  on  the  assumption  that 
the  ship  was  for  this  purpose  identified  with  the  pilot.  The 
onus  certainly  lay  strongly  on  the  tug  to  make  out  this,  and 
228]  I  think,  on  the  evidence,  it  is  *not  made  out  I 
therefore  come  to  the  conclusion  that,  without  expressing 
any  opinion  either  one  way  or  the  other  on  the  question  of 
law,  the  judgment  should  be  reversed. 

Lord  Watson  :  Having  carefully  read  the  evidence,  and 
also  the  opinion  now  delivered  by  my  noble  and  learned 
friend,  I  feel  no  doubt  whatever  that  the  judgment  of  the 
court  below  was  erroneous  and  ought  to  be  reversed. 

Order  appealed  from  reversed^  and  cause  remitted  to 
the  court  helow^  with  a  declaration  that  the  ap- 
pellants  are  entitled  to  a  decree/or  damages  and 
costs,  as  prayed  by  the  petition^  togetKer  with 
the  costs  of  the  appeal  below.  Respondent  to  pay 
to  appellants  Vie  costs  of  the  appeal  to  this 
House. 

Lords'  Journals,  7th  March,  1881. 

Solicitors  for  appellant :  Pritchard  <fi  Sons. 

Solicitors  for  respondent :    WaMons,  Bubb  &  Walton. 

See  82  Eng.  Rep.,  69  note.  vessel,  but  refused,  see  The  Glavaman, 

As  to  construction  of  statute  allow-  8  Sawyer,  22  ;  The  Whistler,  Id,,  232. 
ing  pilot  paj  for  services  tendered  to  a 
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H.L.  (E.),  March  10,  11,  1881. 

[HOUSE  OF  LORDS.] 

*Thoma8  Castro,  otherwise  Arthur  Orton,  other-  [229 
wise  Sir  Roger  Charles  Doughty  Tichborne,  Bart., 
Appellant;  and  The  Queen,  Respondentia). 

Indictment — Tu>o   GcunU^MUdemeanor — General    Verdict — Second    Term   of 
Imprisonment  beginning  at  the  end  of  the  First. 

An  indictment  for  perjary  contained  two  counts,  charging:  perjury  to  have  been 
ooramitted  by  the  defendant  on  two  different  occasions,  one  in  the  progress  of  a  trial, 
the  other  in  an  affidavit  in  Chancery.  Both  acts  of  perjury  had  the  same  object  in 
view: 

ir«2i,  1.  That  they  were  distinct  offences,  and  a  punishment  might  be  inflicted  in 
respect  of  each. 

2.  That  thoufi^h  the  offences  were  in  this  way  distinct,  they  might  both  be  included 
in  the  same  indictment,  and  that  a  general  finding  of  guilty  on  the  charges  contained 
in  both  counts  was  good. 

3.  That  the  full  punishment  of  seven  years  penal  servitude  might  be  inflicted  for 
each  offence,  and  that  the  second  term  of  penal  servitude  was  properly  made  to 
begin  at  the  termination  of  the  first  term. 

4.  The  2  Geo.  2,  c.  25,  s.  2,  authorizes  the  judge  before  whom  a  person  shall  be 
convicted  of  perjury,  to  order  such  person  to  be  sent  to  a  house  of  correction  for 
seven  years,  there  to  be  kept  to  hard  labor ;  "  and  thereupon  judgment  shall  be  given 
that  the  person  convicted  shall  be  committed  accordingly,  over  and  beside  such  pun- 
ishment as  shall  be  adjudged  to  be  inflicted  upon  such  person,  agreeable  to  the  laws 
now  in  being  :** 

Hddy  that  this  statute  did  not  impose  on  the  court  the  necessity  of  awarding  any 
punishment  previous  to  that  of  penal  servitude,  so  as  to  give  the  sentence  of  penal 
servitude  the  form  of  an  additional  punishment. 

The  conclusion  to  a  count  *' contra  formam  ataliUi**  is  now,  by  14  i&  15  Vict, 
c  100,  8.  24,  no  longer  necessary. 

This  was  an  appeal  against  a  dpcision  of  the  Court  of 
Appeal,  which  had  affirmed  a  judgment  of  the  Queen's 
Bench  Division  (*). 

On  the  8th  of  April,  1872,  the  grand  jury  at  the  Central 
Criminal  Court  found  a  true  bill  against  Thomas  Castro, 
alias  Arthur  Orton,  alias  Sir  R.  C.  D.  Tichborne,  Bart,  for 
perjury.  The  indictment  contained  two  counts.  The  first 
count  charged  that  *on  the  10th  of  May,  1871,  at  [230 
Westminster,  before  Sir  W.  Bovill,  Lord  Chief  Justice  of 
the  Common  Pleas,  an  issue,  duly  joined  in  an  action  of 
ejectment,  came  on  to  be  tried,  in  which  the  appellant  was 
the  claimant,  and  Franklin  Lushington  and  others  were 
defendants,  that  the  appellant  appeared  as  a  witness  for 
himself  and  was  duly  sworn,  and  gave  answers  in  several 

(0  Affirming  29  Eng.  R,  408;  9  Eng.  (•)  Law  Rep.,  9  Q.  B.,  860;  9  Eng.  R, 
R,  828.  823;  5  Q.  B.  D.,  490;  29  Eng.  R,408. 
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matters  (which  were  particularly  set  forth),  and  that  the 
appellant  on  his  oath  falsely  answered  in  these  matters,  and 
so  committed  the  oflEence  of  perjury  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

The  second  count  oharged  that,  on  the  7th  of  April,  1868, 
a  suit  had  been  instituted  in  Chancery,  in  which  the  appel- 
lant was  the  plaintiflf  and  the  Hon.  Teresa  Tichborne, 
widow,  and  others  were  the  defendants,  praying  that  in  case 
it  might  be  deemed  requisite  for  him  to  take  proceedings  at 
law,  for  the  recovery  of  the  Tichborne  estates,  the  defend- 
ants might  be  restrained  by  injunction  from  setting  up  cer- 
tain outstanding  terms,  &c.,  therein  mentioned,  and  that  on 
the  said  7th  of  April,  1868,  the  defendant  made  an  affidavit 
in  support  of  his  motion  in  the  said  suit,  and  therein  made 
certain  false  statements  (which  were  fully  set  forth  in  the 
count),  and  did  thereby  commit  perjury  against  the  peace, 
&c.,  as  before. 

The  appellant  pleaded  Not  guilty.  The  indictment  was 
removed  into  the  Queen's  Bench.  The  trial,  which  began 
on  the  23d  of  April,  1873,  and  terminated  on  the  28th  of 
February,  1874,  took  place  before  Lord  Chief  Justice  Cock- 
burn.  The  verdict  was  in  the  following  form :  *' The  jurors 
so  empanelled,  &c.,  on  their  oath  say  that  the  said  Thomas 
Castro,  otherwise  called,  &c.,  is  guilty  of  the  premises  on 
liim  above  charged  in  and  by  both  counts  of.  the  indictment 
aforesaid  above  specified,  in  the  manner  and  form  aforesaid, 
as  bv  the  indictment  aforesaid  is  above  supposed  against 
him.''  The  judgment  that  followed  was,  ''That  the  said 
Thomas  Castro,  otherwise,  &c.,  for  the  offence  oharged  in 
and  by  the  first  count  of  the  said  indictment,  be  kept  in 
penal  servitude  for  the  term  of  seven  years  now  next  ensu- 
ing. And  that  for  and  in  respect  of  tne  offence  charged  in 
and  by  the  second  count  of  the  said  indictment,  be,  the  said 
Thomas  Castro,  otherwise,  &c.,  be  kept  in  penal  servitude 
231]  for  the  farther  term  of  seven  *year8,  to  commence 
immediately  upon  the  expiration  of  his  said  term  of  penal 
servitude  for  his  offence  in  the  first  count  of  the  said  indict- 
ment." 

On  the  13th  of  December,  1879,  Sir  John  Holker,  Her 
Majesty's  then  Attorney- General,  granted  his  fiat  for  a  writ 
of  error,  which  was  afterwards  issued,  and  the  case  was 
argued  in  the  Court  of  Appeal,  when  judgment  was  given 
for  the  Crown  (*).     This  appeal  was  then  brought. 

Mr.  Benjamin,  Q.C.,  and  Mr.  AtJierley  Jones  (Mr.  Hed- 
derwick  and  Mr.  Spratt  were  with  them),  for  the  appellant, 

0)  5  Q.  R  D.,  490;  29  Eng.  R.,  408. 
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renewed  the  argument  used  in  the  court  below,  and,  in  addi- 
tion to  the  cases  there  cited,  mentioned  and  commented  on 
Meg,  V.  Roberts  {^\  Reg,  v.  Rhodes  {*),  and  Rex  v.  Hills  {*). 

The  Attorney 'General  {Sir  JI.  James\  the  Solicitor- Gen- 
eral (Sir  I^arrer  Herschell)^  Mr.  Poland^  and  Mr.  A.  L. 
Smithy  appeared  for  the  Crown,  but  were  not  called  on. 

The  Lord  Chancellor  (Lord  Selborne):  My  Lords, 
your  Lordships  have  listened  attentively  to  the  arguments 
which  have  been  offered  with  much  ability  and  zeal  at  the 
bar  of  your  Lordships'  House  in  support  of  this  appeal, 
but  I  believe  your  Lordships  are  all  agreed  that  it  is  unnec- 
essary to  call  upon  the  learned  Attorney  General  to  answer 
those  arguments. 

There  nave  been  suggested,  as  I  reckoned  them,  six  objec- 
tions to  the  judgment  in  question ;  and  I  will  shortly  deal 
with  those  objections,  not  exactly  in  the  order  in  which 
they  were  presented  in  the  argument,  but  reserving  until 
the  last  that  which  appeared  to  be  chieflv  relied  upon  by 
the  leading  counsel  for  the  appellant.  The  first  objection 
was,  that  there  was  no  finding  of  guilty  upon  each  of  the 
counts ;  but  that  there  was  a  general  finding  of  guilty,  upon 
the  charges  contained  in  botli  counts.  That  was  founded 
upon  the  language  of  the  verdict,  ''that  the  said  Thomas 
Castro,"  and  so  on,  "is  guilty  of  the  premises  on  him  above 
charged  in  and  *by  both  counts  of  the  indictmen/i  [232 
aforesaid,  above  specified  in  the  manner  and  form  aforesaid, 
as  by  the  indictment  aforesaid  is  above  supposed  against 
him.  '  I  think  it  unnecessary  to  say  more  upon  that  objec- 
tion, than  that  it  appears  to  me  to  impose  a  perverse  and 
unreasonable  interpretation  upon  the  language  of  the  ver- 
dict, which  mentions  both  counts,  in  a  sense,  in  my  opinion, 
clearly  applicable  to  each  count. 

The  second  objection  was,  that  the  indictment  did  not  con- 
clude with  the  words,  ''against  the  form  of  the  statute," 
&c.  Before  the  passing  of  the  act  14  &  16  Vict.,  c.  100 
(s.  24),  it  appears  undoubtedly  to  have  been  law — highly 
technical,  but  still  well-settled  law — that,  in  order  to  justifv 
the  infilction  of  a  statutory  punishment  for  an  offence  which 
was  also  a  common  law  offence,  it  was  necessary  to  conclude 
with  a  reference  to  the  statute  or  statutes.  If  that  was  not 
done,  the  indictment  was  taken  to  be  simply  an  indictment 
at  common  law,  and  a  common  law  punishment  only  could 
be  infiicted.  But  for  the  purpose  of  obviating  the  incon- 
venient and  unreasonable  consequences  of  that  and  some 

0)  Carth.,  226;  1  Show.,  889;  Comb.,        (•)  2  Ld.  Raym.,  886. 
198;  4  Mod.,  100.  (*}  6  B.  ifc  Cr.,  145. 

34  Eno.  Rep.  26 


402 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[Vol.  VI 

1881 

Castro  y.  The  Qaeen. 

H.L.(E.) 

Other  technical  rules  relating  to  the  forms  of  pleading  in 
criminal  cases,  the  statate  of  14  &  16  Vict.,  c.  100,  was 
passed ;  which  said,  in  sect.  24,  that  an  indictment  should 
be  suflBcient  without  these  forms.  It  is  argued  that  the  only 
effect  of  this  is  to  save  such  an  indictment  from  being 
demurrable,  or  bad  and  liable  to  be  quashed  ;  but  that  it  is 
not  enough  to  enable  a  statutory  penalty  to  be  inflicted 
when  the  statute  is  not  referred  to.  I  am  of  opinion  that 
to  place  any  such  narrow  construction  upon  such  words  in 
a  remedial  statute,  which  was  intended  to  get  rid  of  unrea- 
sonable technicalities  not  necessary  for  any  substantial  pur- 
pose of  justice,  would  be  a  great  mistake  on  your  Lordships' 
part.  When  the  statute  says  that  an  indictment  shall  not 
be  held  insufficient  for  want  of  such  a  form,  I  understand 
that  to  mean  4hat  it  shall  not  be  held  insufficient  for  any 
purpose  for  which  it  would  have  been  sufficient  if  the  form 
BO  dispensed  with  had  been  observed.  That,  my  Lords,  I 
think  sufficiently  disposes  of  the  second  objection. 

That  which  I  think  it  would  be  convenient  to  take  as  the 
third  objection  arises  upon  the  language  of  the  statute  2 
Geo.  2,  c.  25.  It  is  said  that  this  sentence  is  bad,  because 
the  punishment  inflicted  is  not  additional  to  some  other 
233]  punishment  which  *might  have  been  inflicted  if  the 
statute  2  Geo.  2,  c.  26,  had  not  been  passed.  My  Lords, 
that  objection  has  not  reference  to  one  count  more  than  to 
another,  but  it  would  apply,  if  true,  to  the  judgment  on 
each  count.  But  I  think  there  is  no  foundation  for  it.  •  It 
is  based  upon  these  words  in  the  2d  section  of  the  statute : 
*' And  the  more  effectually  to  deter  persons  from  committing 
wilful  and  corrupt  perjury,  or  subornation  of  perjury,  be 
it  farther  enacted  by  the  authority  aforesaid,  that,  besides 
the  punishment  already  to  be  inflicted  by  law  for  so  great 
crimes,  it  shall  and  may  be  lawful  for  the  court  or  judge, 
before  whom  any  person  shall  be  convicted  of  wilful  and 
corrupt  perjury  or  subornation  of  perjury,  according  to  the 
laws  now  in  being,  to  order  such  person  to  be  sent  to  some 
house  of  correction  within  the  same  county,  for  a  time  not 
exceeding  seven  years,  there  to  be  kept  to  hard  labor  dur- 
ing all  the  said  time,  or  otherwise  to  be  transported"  (I  do 
not  think  we  need  pursue  the  alternative  of  transportation) : 
"and  thereupon  judgment  shall  be  given,  that  the  person 
convicted  shall  be  committed  or  transported  accordingly, 
over  and  beside  such  punishment  as  shall  be  adjudged 
to  be  inflicted  on  such  person  agreeable  to  the  laws  now  in 
being." 

My  Lords,  even  if  the  punishment  which  the  laws,  in 
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force  for  the  time  being,  permitted  to  be  inflicted  for  perjury 
before  that  statute  was  passed,  had  been  altogether  diversi 

?€neris  from  that  which  would  be  suffered  under  this  clause, 
should  greatly  doubt  whether  it  would  be  a  reasonable 
construction  of  these  words  to  hold  that  they  reauire  cumu- 
lative punishments,  both  under  the  common  law  or  the 
statute  of  Elizabeth,  and  also  under  this  act  of  Geo.  2,  to  be 
inflicted  in  all  cases  in  which  that  act  is  put  in  force.  I 
think  it  would  be  more  reasonable  to  hold,  that  the  Legisla- 
ture intended  to  leave  the  judge  such  discretion  as  he  had 
before  with  regard  to  any  other  penalties,  either  by  common 
law  or  by  statute,  and  only  to  enable  him  to  increase  the 
quantum  of  punishment,  within  the  limits  authorized  by  the 
statute,  if  he  should  think  it  proper  to  do  so.  But  I  do  not 
think,  according  to  the  view  which  I  take  of  the  matter, 
that  even  that  question  need  now  be  determined ;  because 
the  substance  of  the  provision  is  this:  There  was  power, 
both  at  common  law  and  under  6  Eliz.,  c.  9,  to  punish  ner- 
jury  by  imprisonment ;  and  what  this  statute  *does  [234 
IS  to  prolong,  within  certain  limits,  the  term  of  imprison- 
ment, and  to  enable  the  judge  to  superadd  to  imprisonment, 
hard  labor,  during  that  term,  in  the  house  of  correction. 
When,  therefore  (as  in  this  case),  the  convict  is  sentenced 
to  imprisonment,  and  to  something  more  (viz.,  penal  servi- 
tude, now  substituted  for  transportation),  he  undergoes  the 
common  law  penalty,  with  an  addition  to  it,  authorized  by 
this  statute.  That  there  should  necessarily  be  two  distinct 
and  separate  terms  of  imprisonment,  does  not  appear  to  me 
to  be  required,  either  by  the  letter,  or  by  the  spirit,  of  the 
statute.  The  objection  is,  no  doubt,  one  which  a  prisoner 
convicted  and  sentenced  is  perfectly  at  liberty  to  urge  if  he 
can  make  it  good.  It  means,  however,  not  that  he  has 
received  too  severe  a  punishment,  but  that  he  ought  to  have 
received  more  punishment  still,  and  the  interpretation  which 
I  propose  to  your  Lordships  to  put  upon  the  words  of  the 
statute  is  not  adverse  to  persons  sentenced  for  criminal 
offences  of  this  kind,  but  is  one  of  greater  leniency  and 
more  in  their  favor. 

The  fourth  objection,  touched  rather  lightly  by  Mr.  Ben- 
jamin, but  somewhat  more  strenuously  urged  this  morning 
iipK)n  your  Lordships  by  the  junior  counsel  for  the  appel- 
lant, was  that  there  was  really,  in  this  case,  only  one  offence 
charged  by  both  counts.  With  all  the  ingenuity  and  zeal 
of  both  learned  counsel,  they  failed  to  make  me  clearly 
comprehend  how  they  intended  to  put  that  matter  before 
jour  Lordships.     It  appears  to  me  to  be  impossible  on  prin- 
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ciple  (and  no  authority  was  cited  for  the  proposition),  to 
hold  that  perjury  committed  in  a  Chancery  suit  in  1868,  and 
perjury  committed  at  the  trial  of  an  action  before  the  Lord 
Chief  Justice  of  the  Common  Pleas  in  1871,  are  one  and  the 
same  offence ;  although  the  Chancery  suit  and  the  action  at 
common  law  had  a  common  object,  that  object  being  to  sub- 
stantiate a  claim  to  certain  estates.  I  should  be  of  the  same 
opinion  even  if  all  the  assignments  of  perjury  on  each  occa- 
sion had  been  exactly  the  same  ;  they  would  still  have  been 
two  distinct  perjuries,  committed  at  two  distinct  times,  in 
two  distinct  legal  proceedings.  But  in  point  of  fact  you 
lind,  in  addition  to  some  similar  assignments  of  perjury 
upon  each  occasion,  others  upon  the  second  occasion,  differ- 
ent from  those  upon  the  first.  No  more  need  be  said  about 
that  objection. 

235]  *Next,  it  has  been  zealously  argued  by  the  junior 
counsel  for  the  appellant,  that,  however  many  counts  there 
might  be,  whether  charging  distinct  offences  or  not,  only 
one  judgment  could  properly  pass  upon  one  indictment  for 
misdemeanor.  Not  only  was  no  authority  cited  for  that 
proposition,  but  the  authority  which  was,  for  a  different 

Eurpose,  relied  upon  by  Mr.  Benjamin — the  case  in  this 
[ouse  of  OConnell  v.  The  Queen  (*)— clearly  establishes  the 
contrary.  I  do  not  think  it  necessary  to  do  more  than  read 
two  or  three  passages  from  the  opinions  delivered  in  that 
case.  Lord  Wensleydale,  then  Baron  Parke,  in  his  opin- 
ion (•)  says  this,  *'If  this  point  were  to  be  considered  inde- 
pendently of  the  understood  rule  upon  this  subject,  and 
supposing  that  no  such  rule  existed,  I  should  say,  that 
where  an  indictment  contains  several  counts,  each  ought  to 
be  brought  to  its  proper  legal  termination  by  a  proper  judg- 
ment. The  practice  has  grown  up,  and  much  increased  in 
modern  times,  of  introducing  many  counts  into  one  indict- 
ment ;  and  though  we  know  practically  that  these  are  most 
frequently  descriptions,  only  in  different  words,  of  the  same 
offence,  they  are  allowable  only  on  the  presumption  that 
they  are  different  offences,  and  every  count  so  imports  on 
the  face  of  the  record,  as  Mr.  Justice  Buller  states  in  Young 
V.  Rex  (') ;  though  the  late  Mr.  Justice  Taunton  intimated  a 
different  opinion  (I  think  without  sufficient  ground)  in  Hex 
V.  Powell  (*).  The  question  then  being  how  these  counts  are 
to  be  dealt  with  on  the  face  of  the  record,  I  should  have 
said,  a  priori^  that  it  was  the  duty  of  the  court  acting  be- 
tween the  Crown  and  the  accused,  and  the  right  of  the  ac- 

0)  11  CL  &  F..  166.  («)  8  T.  a.  98,  at  p.  106. 

(•}  n  CI  A  F.,  at  p.  296.  (*)  2  B.  4  Ad,  76,  at  p.  78. 
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cused,  to  have  the  charge  of  each  offence  (for  as  such  I  must 
treat  it)  properly  and  finally  disposed  of  on  the  recprd,  so 
that  the  accused  as  well  as  the  Crown  might  know  for  what 
offence  the  punishment  was  inflicted  and  for  what  not." 

Lord  Denman  said  (*)•  ''  With  regard  to  several  counts  in 
criminal  cases,  the  objection  may  be  entirely  avoided  by  the 
court  passing  a  separate  judgment  upon  each  count,  and 
saying,  'we  adjudge  that  upon  this  count  on  which  the  pris- 
oner is  found  guilty,  he  ought  to  suffer  so  much ;  that  upon 
the  second  count  he  ought,  *on  being  found  guilty,  [236 
to  receive  such  a  punishment ;  whether  the  count  turns  out 
to  be  good  or  not,  we  shall  now  pronounce  no  opinion." 
Lord'Campbell  added  (*) :  "It  is  an  utter  mistake  to  sup- 
pose that  there  is  only  one  corpus  delicti  which  is  made  the 
subject  of  several  counts  in  one  indictment.  Even  with 
respect  to  felony,  the  law  supposes  a  separate  offence  to  be 
charged  in  each  count ;  and  in  misdemeanors  there  are  not 
nnfrequently  in  the  different  counts  entirely  different  offen- 
ces, of  different  sorts,  committed  at  different  times."  And 
my  Lords,  I  may  add,  that  the  decision  of  this  House  in  that 
case  was,  that  if  there  were  not  a  separate  judgment  on  each 
count,  then,  if  there  were  any  one  count  bad  at  law,  the 
judgment,  being  incapable  of  being  referred  to  the  good 
counts  alone,  must  be  regarded  as  distributed  among  them 
all,  and  the  whole  proceeding  would  fail.  I  heard  this 
point  argued,  by  Mr.  Atherley  Jones,  with  some  degree  of 
surpiise,  because  I  certainly  understood  his  learned  leader, 
Mr.  Benjamin,  to  have  more  than  once  given  it  up  in  the 
course  of  his  argument. 

That  brings  me  to  the  remaining  point :  that  a  cumulative 
sentence  of  imprisonment  for  two  periods  of  seven  years, 
one  on  each  count,  and  each  for  a  distinct  offence,  could  not 
properly  be  given  ;  because  the  maximum  length  of  impris- 
onment, under  the  act  of  Geo.  2,  for  any  offence  of  this 
kind,  is  seven  years;  and  two  periods  of  seven  years 
together  make  fourteen. 

This  objection  would  be  perfectly  good  if  the  law  did  not 
permit  a  sentence,  upon  the  second  count  for  the  second 
offence,  to  be  so  pronounced  as  to  take  effect,  by  way  of  com- 
mencement, after  the  end  of  the  term  of  imprisonment  to 
which  the  prisoner  was  sentenced  upon  the  first  count.  But 
it  was  decided  in  this  House,  in  the  case  of  Rex  v.  Wilkes  (•), 
as  long  ago  as  1769,  that  when  there  is  a  subsisting  sentence 
of  imprisonment  (in  that  case  it  was  under  a  distinct  indict- 

(»)  II  01.  ik  F.,  at  p.  877.  (»)  4  Burr.,  2627,  2577 ;  4  Bro.  P.  C, 

(»)  11  CL  A  F.,  at  p.,  415.  360,  367  ;  19  Uow.  SU  Tr.,  1075,  1186. 
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ment,  both  indictments  coming  simultaneously  for  judg- 
ment before  the  conrt),  the  proper  course  is  to  pronounce, 
(if  imprisonment  be  the  penalty,)  a  second  sentence  of  im- 
prisonment, to  commence  at  the  expiration  of  the  first.  I 
will  shortly  refer  to  the  reasons  for  that  conclusion,  as  they 
were  stated  by  the  Cbief  Justice,  Sir  Eardley  Wilmot,  in 
237]  delivering  the  unanimous  opinion  of  the  judges, 
upon  the  questions  submitted  to  them  by  this  House.  The 
third  question  was,  *'  Whether  a  judgment  of  imprisonment 
against  a  defendant,  to  commence  from  and  after  the  deter- 
mination of  an  imprisonment  to  which  he  was  before  sen- 
tenced for  another  offence,  is  good  in  law?"  The  learned 
judges  returned  an  affirmative  answer  in  the  terms  of  the 
question  ;  and  thereupon  this  House  affirmed  the  judgment, 
which  had  been  in  fact  so  pronounced.  That  was  a  case  of 
misdemeanor;  and  the  material  passages,  which  I  think 
it  worth  while  to  refer  to  in  Chief  Justice  Wilmot' s  opinion, 
occur  in  the  report  in  Howell's  State  Trials  (*):  "  In  treasons 
and  felonies"  (said  that  learned  judge),  there  is  ^^a  certain 
known  judgment  which  cannot  be  departed  from,  viz.,  in 
the  present  tense  of  the  subjunctive  passive;  but  in  misde- 
meanors, where  punishment  is  discretionary,  the  limitation 
as  to  time  seems  only  to  be,  that  the  punishment  shall  take 
place  before  a  total  dismission  of  the  party:  a  punishment 
shall  not  bang  over  a  man's  head  when  he  has  been  once 
discharged ;  that  is  properly  a  punishment  infuturo.  But 
whilst  he  remains  under  a  state  of  punishment,  whilst  he  is 
suffering  one  part  of  his  punishment,  he  is  very  properly 
the  object  of  a  different  kind  of  punishment  to  take  place 
during  the  continuance  of  the  former,  or  immediately  after 
the  end  of  it."  He  added,  that,  if  the  punishment  had  been 
inflicted  by  imprispnment  for  twelve  months,  then,  as  the 
prisoner  was  already  sentenced  to  ten  months,  it  would  have 
Deen  only  an  imprisonment  for  two ;  in  other  words,  that 
the  power  which  the  court  thought  fit,  having  discretion  to 
exercise,  of  awarding  a  period  of  twelve  months'  imprison- 
ment for  the  second  offence,  could  not  have  been  exercised, 
otherwise  than  by  postponing  it  till  after  the  expiration  of 
the  first. 

1  pause  to  obseive,  that,  in  a  case  like  the  present,  where 
the  statutory  power  is  to  imprison  for  a  term  not  exceeding 
seven  years,  if  two  simultaneous  sentences  were  passed, 
both  for  the  maximum  period,  and  both  commencing  at  the 
same  time,  it  would  be  manifest  that  for  the  second  offence 
there  would  be  no  punishment  at  all.     "  We  cannot"  (said 

(')  Vol.  xix,  at  pp.  1183,  11S4. 
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the  Chief  Justice),  ''explore  any  raode  of  sentencing  a  man 
to  imprisonment  who  is  *impri8oned  already,  but  by  [238 
tacking  one  imprisonment  to  the  other,  as  is  done  in  the 
present  case." 

So  far,  therefore,  my  Lords,  as  relates  to  misdemeanors, 
and,  subject  to  the  question  whether  this  authority  would 
apply  when  the  aggregate  of  the  two  punishments  exceeds, 
ID  point  of  time,  that  which  there  would  have  been  power 
to  award  for  either  offence  alone,  subject  to  that  distinction, 
tlie  case  of  Hex  v.  Wilkes  {^)  in  this  House  is  clear  and  dis- 
tinct authority  in  favor  of  the  proposition,  that,  when  a 
man  is  found  guilty  of  two  misdemeanors,  being  distinct 
and  separate  offences,  (I  apprehend  it  makes  no  kind  of 
difference  whether  it  be  bj  two  indictments  simultaneously 
tried  and  found  against  him,  or  upon  two  counts  in  one  and 
the  same  indictment,)  there  not  only  a  competent  but  the 
proper  course  was,  and  is,  to  pronounce  a  second  sentence 
of  imprisonment  (assuming  it  to  be  within  the  power  of  the 
court  as  to  duration),  to  commence  and  begin  after  the  ex- 
piration of  the  first. 

If  that  be  so,  I  ask  what  difference  can  it  make,  that  a 
statute  has  said,  that  for  a  single  offence,  instead  of  having 
a  discretionarv  power  to  imprison  for  any  term  that  maybe 
thought  fit,  tne  court  shall  have  power  to  imprison  for  a 
term  not  exceeding  seven  years?  The  only  difference  it 
makes  is  this :  that,  for  each  offence,  the  court  can  go  as 
far  as  seven  years,  and  cannot  go  farther;  but  the  moment 
it  is  ascertained  that  it  is  proper  for  the  court  to  pronounce 
a  second  sentence  for  a  distinct  offence,  commencing  after 
the  expiration  of  the  imprisonment  to  be  suffered  for  the 
first,  then  the  sentence  so  commencing,  being  for  seven 
years  only,  is  within  the  statutory  limit.  Themomentyou 
understand  the  point  decided  in  the  case  of  Hex  v.  Wilkes  (*), 
it  is  seen  to  be  a  fallacy  to  mix  up  the  two  together,  as  if 
there  had  been  only  one  offence,  and  to  say,  that,  because 
only  one  term  of  seven  years'  imprisonment  can  be  inflicted 
for  a  single  offence,  therefore  only  seven  years  in  the  aggre- 
gate can  be  inflicted  for  two  offences.  The  statute  has  not 
said  so ;  and  to  say  so  would  be  to  deprive  the  court  of  the 
power  of  postponing  the  commencement  of  the  second  sen- 
tence. Ii  the  argument  were  good  for  anything  it  would  be 
good  to  cut  off,  not  only  the  whole,  *but  every  frac-  [239 
tion  of  the  seven  years.  The  first  sentence  being  for  the 
full  period  of  seven  years,  the  result  would  be  that  it  would 

(>)  4  Burr.,  2527,  2611;  4  Bro.  P.  C,  860,  867;  19  How.  St.  Tp.,  1075, 1186. 
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be  impossible,  according  to  that  argament,  to  pronounce 
any  sentence  at  all  of  imprisonment  for  the  secona  offence. 

The  subsequent  action  of  the  Legislature  shows  bow  com- 
pletely the  law,  laid  down  in  Wilkes^  Oase{%  has  been  since 
recognized,  and  extended.  By  the  act  7  &  8  Geo.  4,  c.  28, 
the  same  rule  was  extended  to  cases  of  felony;  there  being 
added,  ex  cautela^  to  the  end  of  the  lOth  section  of  that  act 
(which  expressly  said  that  when  a  person  was  **  already  im- 
prisoned under  sentence  for  another  crime,  it  shall  be  law- 
ful for  the  court  to  award  imprisonment  for  the  subsequent 
offence  to  commence  at  the  expiration  of  the  imprisonment 
to  which  such  person  shall  have  been  previously  sen- 
tenced,") these  words,  "  although  the  aggregate  term  of  im- 
prisonment may.  exceed  the  term  for  which  the  punishment 
could  be  otherwise  awarded."  I  have  left  out  the  alterna- 
tive of  transportation,  for  shortness'  sake.  I  appt-ehend, 
my  Lords,  that,  if  those  last  words  had  not  been  there,  the 
effect  would  have  been  practically  the  same. 

After  the  passing  of  that  statute  occurred  the  case  of  JRex 
V.  Robinson  (^\  in  which  thirteen  learned  judges  were  of 
opinion  that,  there  being  two  distinct  misdemanors  charged 
in  the  same  indictment  in  different  counts,  and  one  sentence 
for  two  years  imprisonment  passed,  the  judgment  was  bad  ; 
because,  by  statute,  one  year  was  the  maximum  term  which 
the  court  had  the  power  to  inflict  for  such  an  offence.  But 
all  the  thirteen  judges  are  stated  to  have  been  agreed,  that 
the  sentence  would  have  been  right  if  there  had  been  two 
consecutive  sentences  of  one  yearns  imprisonment  each. 

After  that,  another  act  of  Parliament  (11  &  12  Vict.  c.  43) 
was  passed  giving  justices,  in  the  exercise  of  summary  ju- 
risdiction in  criminal  cases,  a  similar  power  to  that  which 
Lad  been  given  to  the  courts  by  the  act  of  the  7  &  8  Geo.  4, 
It  is  said  (s.  25)  that,  where  justices  upon  information  should 
adjudge  a  defendant  to  be  imprisoned,  and  the  defendant 
should  "be  then  in  prison  undergoing  imprisonment  upon 
2403  a  conviction  for  any  other  offence,  the  *warrant  of 
commitment  for  the  subsequent  offence  shall,  in  every  such 
case,  be  forthwith  delivered  to  the  gaoler  to  whom  the  same 
shall  be  directed  ;"  and  it  should  be  lawful  for  the  justices 
issuing  it,  if  they  thought  fit,  to  award  imprisonment  for  such 
subsequent  offence,  which  should  commence  at  the  expiration 
of  the  imprisonment  to  which  such  defendant  should  have 
been  previously  adjudged  or  sentenced.  The  Legislature 
did  not  add,  in  that  statute,  the  words,  "although  the  ag- 

(')  4  Burp.,  2627,  2677;  4  Bro.  P.  C.  860,  867;  19  How.  St.  Tp.,  1076,  1186. 
O  1  MooU.  C.  C,  413. 
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gregate  term  of  imprisonment  should  exceed  the  term  for 
which  the  punishment  might  otherwise  be  awarded." 

A  question  under  that  statute  came  before  the  Court  of 
Queen's  Bench,  in  the  case  of  Beg.  v.  Cutbttsh  (*) ;  and  the 
only  difficulty  that  was  felt  there  by  the  learned  judges  (if 
any  difficulty  was  seriously  felt)  was  this :  that  the  language 
of  the  earlier  statute  was,  "wherever  sentence  shall  be 
passed  for  felonv  on  a  person  already  imprisoned  under 
sentence  for  another  crime,"  and  the  words  of  the  later  stat- 
ute were,  **such  defendant  shall  be  then  in  prison  undergo- 
ing imprisonment."  The  argument  was,  that  if  the  man  had 
not  actually  got  into  prison,  although  a  sentence  of  impris- 
onment had  been  pronounced  upon  him,  the  clause  did  not 
apply.  Lord  Chief  Justice  Cockburn  stated,  after  commu- 
nicating with  the  other  judges,  that  the  practice  of  the 
judges,  as  far  as  living  judicial  memory  went,  under  the 
earlier  act  (7  &  8  Geo.  4),  whenever  more  cases  than  one  of 
felony  were  established  against  a  man,  and  he  was  convicted 
of  them  at  one  and  the  same  time,  had  been  to  make  the 
sentence  of  imprisonment  for  a  second  offence  commence  at 
the  expii-ation  of  the  sentence  previously  awarded  for  the 
first,  although  the  convict  had  not  actually  been  in  prison. 
The  learned  Chief  Justice,  although  admitting  that  there 
was  some  technical  difficulty,  not  in  any  other  part  of  the 
act,  but  in  those  particular  words  which  I  have  read,  yet 
thought  the  reason  and  substance  of  the  case,  in  addition  to 
the  authority  derived  from  the  exposition  of  the  earlier 
statute  by  uniform  practice,  sufficient  to  justify  the  conclu- 
sion that  cumulative  sentences  might  be  awarded  under 
those  statutes,  although  the  man  had  not  already  found  his 
inray  into  prison ;  and  when,  in  point  of  fact,  one  sentence 
was  passea  practically  at  the  same  time  as  the  other. 

*The  practice,  therefore,  as  far  as  can  be  ascertained  [241 
from  any  of  the  authorities  or  from  any  of  the  books,  has 
been  uniform  in  favor  of  consecutive  cumulative  sentences 
of  this  kind ;  and  this  practice  has  been  approved  and 
extended  by  the  Legislature. 

I  believe  I  have  now  dealt  with  every  point  which  it  is 
material  for  your  Lordships  to  consider  in  this  case ; 
because,  with  regard  to  the  decision  in  the  State  of  New 
York,  in  the  case  of  Tweed  v,  Lipscombe{*)  it  is  sufficient 
to  sajr  that  it  proceeded  upon  New  York  law,  and  not  upon 
English  law(').     The  cardinal  proposition  upon  which  it 

(0  Law  Rep..  2  Q.  B.,  379.  note  states,  that  "the  English  law  and 

(»)  60  N.  Y.,  669.  cases  "  were  "  distinguUhed." 

(")  The  report  shows,  and  the  head- 
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depends  is  one,  which,  if  the  view  I  have  submitted  to  your 
Lordships  is  correct,  the  law  of  England  rejects,  namely, 
that  only  one  sentence  can  be  pronounced  upon  a  single 
indictment. 

For  these  reasons,  and  bearing  in  mind  that  both  the 
courts,  before  which  this  question  has  already  come,  have 
unanimously  agreed  in  their  determination  that  there  is  no 
error  in  this  record,  I  must  now  move  your  Lordships  to 
affirm  the  judgment  of  those  courts,  and  to  dismiss  the 
appeal. 

Lord  Blackburn  :  My  Lords,  notwithstanding  the  very 
considerable  time  which  has  been  occupied  in  the  argument, 
I  have  never  been  able  from  the  beginning  to  the  end  to 
entertain  the  least  doubt  that  in  this  case  the  judgment 
ought  to  be  affirmed. 

The  first  point  which  has  been  made  on  behalf  of  the 
plaintiff  in  error  I  think  requires  only  to  be  stated  to 
answer  itself.  It  has  been  endeavored  to  be  said  that  when 
there  was  in  the  Court  of  Chancery  a  proceeding  pending  to 
set  aside  some  outstanding  term  in  order  to  permit  a  trial  at 
law  in  an  action  of  ejectment,  and  in  the  course  of  that  the 
defendant,  who  is  now  the  prisoner,  being  sworn,  committed 
wilful  and  corrupt  perjury  for  the  purpose  of  misleading 
the  Court  of  Chancery  in  that  suit,  that  was  not  a  different 
offence  from  the  offence  he  committed  afterwards  at  the  trial 
of  ejectment  in  swearing  falsely  and  committing  wilful  per- 
jury with  the  intent  to  mislead  the  court  that  was  trying 
the  question  of  ejectment ;  or  rather  that  the  two  offences 
242J  were  substantially  *the  same.  It  is  said  that  they 
were  substantially  the  same  offence,  because  both  perjuries 
were  committed  in  suits  in  which  the  ultimate  object  was  to 
recover  certain  estates  situated,  I  believe,  in  Hampshire  and 
Dorsetshire. 

Taking  that  to  be  the  point,  and  stating  it  in  that  way,  it 
does  seem  to  me,  upon  the  face  of  it,  to  be  difficult  to  state 
anything  which  would  make  it  more  obviously  wrong  than 
the  mere  statement  of  the  case  does.  We  have  nothing 
whatever  to  do  with  the  ultimate  object  of  the  perjury. 
The  crime  of  perjury  was  complete  as  soon  as  the  man  wil- 
fully and  falsely  swore  a  matter  with  the  intention  to  mis- 
lead the  Court  of  Chancery.  The  crime  of  perjury  was 
complete  when  at  a  subsequent  time  the  same  man  wilfully 
and  intentionally  made  a  false  statement  on  oath,  with 
intent  to  mislead  the  Court  of  Common  Pleas.  No  doubt 
his  object  in  each  case  was  to  recover  the  same  estates.  In 
like  manner,  in  the  case  which  was  put  by  way  of  illustra- 
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tion,  the  object  of  a  man  who  breaks  open  a  house  in  the 
country  with  the  intention  to  steal  a  jewel  case,  and  finding 
that  the  lady  has  carried  it  oflf  to  London  goes  off  to  Lon- 
don and  breaks  into  a  house  in  London  and  gets  the  jewel 
case,  his  object  in  each  case  is  to  get  the  jewels,  but  no  one 
•will  dispute  that  the  two  housebreakings  are  two  crimes. 
It  would  have  been  quite  possible,  if  the  Legislature  had 
been  so  wildly  absurd,  to  have  worded  the  act  of  Geo.  2  in 
such  a  way  as  to  say  that,  when  a  man  has  with  one  object 
committed  perjury,  and  commits  afterwards  any  number  of 
other  perjuries  for  the  same  object,  the  aggregate  punish- 
ment snail  never  under  any  circumstances  exceed  the  sevea 
years — as  if  all  had  been  but  one  perjury.  Such  a  thing  if 
properly  said  by  the  Legislature  and  sufficiently  expressed, 
-would  of  course  be  valid  ;  but  it  is  not  pretended  that  there 
is  a  word  in  the  statute  of  Geo,  2,  which  can,  by  any  tor- 
turing in  argument,  afford  a  basis  for  that  proposition. 

The  next  point  I  think,  namely,  that  the  words  ^^ contra 
foTToam  staiutV^  were  not  inserted  here,  rests  upon  one  of 
those  technical  rules  which  have  been  most  properly  abol- 
ished by  the  act  of  the  14  &  15  Vict.,  and  I  think  I  need  say 
no  more  upon  that  than  that  that  act  clearly  said,  in  effect, 
that  where  any  indictment  would  have  required  *•"  contra 
formam  staiviV^  before  that  act  was  *pa8sed,  it  [243 
shall  hereafter  be  just  as  good  and  sufficient  for  all  pur- 
poses, though  without  those  words,  as  if  it  had  coiftamed 
them. 

The  next  point,  my  Lords,  is  this:  It  is  attempted  to  be 
said  that  the  statute  of  Geo.  2  requires  that  before  the  court 
can  pass  a  sentence  of  penal  servitude,  it  shall  first  pass  a 
sentence  such  as  might  have  been  passed  before  that  act.  I 
can  only  say  that  I  cannot  construe  the  words  as  meaning 
that.  The  words  of  the  statute  seem  to  me  to  express  very 
plainly  that  the  court  may  give  this  punishment,  and  then 
the  act  proceeds  to  give  the  form  of  judgment  and  says  that 
the  prisoner  may  be  sentenced  to  transportation  (for  which 
penal  servitude  is  now  substituted),  and  that  may  be  done 
in  addition  to  any  punishment  which  shall  be  awarded  by 
the  existing  law.  That  means,  I  think,  in  addition  to  any 
punishment  which  is  given,  if  there  be  any  other  punish- 
ment given.  It  does  not  mean  that  such  a  punishment  shall 
necessarily  be  given  in  order  to  be  a  foundation  for  the 
other.  If  it  did  so,  tlie  only  effect  would  be  that  the  sen- 
tence before  the  House  should  be  amended  by  adding  a 
line  of  one  shilling  or  an  hour's  imprisonment,  or  anything 
else  the  House  might  please.     But  I  think  it  is  quite  un- 
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necessary  to  do  that,  for  I  feel  clear  (agreeing  therewith  the 
court  below)  that  the  constraction  of  the  act  is  not  that 
which  is  contended  for  by  the  plaintiff  in  error. 

Then,  my  Lords,  we  come  to  what  is  more  nearly  approach- 
ing to  something  of  substance,  if  it  is  really  well  founded. 
I  must  say  at  once  I  totally  disagree  with  what  has  been 
repeatedly  asserted  by  both  the  learned  counsel  at  the  bar. 
I  totally  disagree  that  the  pleadings  at  common  law  in  a 
criminal  case  and  a  civil  case  were  in  the  slightest  degree 
different.  I  am  speaking  of  course  of  the  time  before  the 
Judicature  Acts  passed  which  swept  them  all  away.  Many 
enactments  had  from  time  to  time  been  passed,  relieving  the 
strictness  of  pleadings  in  civil  cases,  which  did  not  relieve 
them  in  criminal  cases;  bat  the  rules  of  pleading  at  com- 
mon law  were  exactly  the  same  in  each  case.  The  course 
taken  with  regard  to  an  indictment  was  this :  The  Queen 
having  sent  her  commission  to  the  grand  jury,  or  any  other 
commission  to  a  proper  tribunal,  the  tribunals  so  author- 
ized presented  all  the  offences  that  came  to  their  knowledge; 
if  it  was  brought  sufficiently  to  their  knowledge  that  a  man 
244]  had  committed  *ten  murders,  fifty  burglaries,  and  a 
score  of  larcenies,  they  would  find,  not  one  finding  as  to 
them  all,  but  they  would  find  in  separate  counts  that  he 
had  committed  each  of  those  charged  offences ;  and  if  there 
were  many  other  persons  (as  generally  there  are)  it  would 
also  b^  found  that  those  other  persons  had  committed  the 
offences  proved  against  them  also,  and  of  this  presentment 
one  record  was  made  up.  Upon  that,  process  could  be 
issued  against  a  man  so  charged,  to  bring  him  upon  his  trial 
before  a  petty  jury,  to  try  whether  he  was  guilty  of  those 
offences  so  charged  or  not. 

Nuw,  at  common  law  there  was  no  objection  whatever,  in 
poiril  of  law,  to  bringing  a  man  who  was  charged  with  sev- 
eral offences,  if  those  charges  were  all  felonies,  or  were  all 
lui^detneanors,  before  one  petty  jury,  and  making  him  an- 
swer for  the  whole  at  one  time.  The  challenges  and 
the  incidents  of  trial  are  not  the  same  in  felony  and  in 
njisdj-tneanor,  and  therefore  felony  and  misdemeanor  could 
not  be  tried  together;  but  any  number  of  felonies  and 
any  number  of  misdemeanors  might.  The  contrary  was 
asst^rtt^  by  the  learned  counsel,  but  though  repeatedly  chal- 
lenged to  do  so,  he  did  not  cite  any  authority  in  support  of 
hit*  contention.  There  was  no  legal  objection  to  doing  this  ; 
it  was  frequently  not  fair  to  do  it,  because  it  might  embar- 
raaa  a  man  in  the  trial  if  he  was  accused  of  several  things  at 
auce,  and  frequently  the  mere  fact  of  accusing  him  of  sev- 


Vol.  VI.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  413 

H.L,  (E.)  Castro  v.  The  Queen.  1881 

eral  things,  was  supposed  to  tend  to  increase  the  probability 
of  his  being  found  guilty,  as  it  amounted  to  giving  evidence 
of  bad  character  against  him.     Whenever  it  would  be  un- 
fair to  a  man  to  bring  him  to  trial  for  several  things  at  once, 
an  application  might  be  made  to  the  discretion  of  the  pre- 
siding judge  to  say,  "Try  me  only  for  one  offence,  or,  try 
me  only  for  two  offences;  if  one  was  the  real  thing  let  me 
be  tried  for  one  and  one  only,"  and  whenever  it  was  right 
that  that  should  be  done  the  judge  would  permit  it.     For 
these  mixed  motives  it  was  well  established  By  a  long  series 
of  decisions,  (I  confess  I  doubt  whether  they  were  right  at 
first,  but  certainly  they  have  been  both  well  established  now 
and  sanctioned  by  statute — that  is  quite  clear,)  that  where 
the  several  charges  were  of  the  nature  of  felony,  the  joining 
of  two  felonies  in  one  count  was  so,  necessarily  I  may  say, 
-nnfair  to  the  prisoner  that  the  judge  ought,  upon  an  appli- 
cation being  made  to  him,  to  put  the  prosecutor  to  his  elec- 
tion and  send  them  *to  two  trials.     It  never  was  de-    [245 
cided,   even  in  felony,   that,   if  that   application  for  the 
election  was  not  made,  the  joining  of  several  felonies,  that 
is  to  say,  the  raking  several  felonies  which  had  been  found 
together,  and  trying  those  several  felonies  before  one  petty 
jury,  was  wrong  in  point  of  law;  on  the  contrary,  it  was 
repeatedly  held  that  it  was  right  enough,  although,  if  the 
proper  application  had  been  made  at  the  proper  time,  in  a 
case  of  felony,  the  party  prosecuting  would  have  been  put 
to  his  election  or  made  to  take  one  felony  only,  and  not  both 
at  the  same  time.     But  in  cases  of  misdemeanor  it  was  by  no 
means  a  matter  of  course  that  that  should  be  done.     I  think 
that,  if  the  judge,  upon  an  application  made  to  him,  had 
been  satisfind  that  to  try  the  man  for  several  misdemeanors 
together  would  work  injustice  to  the  prisoner,  he  had  a  per- 
fect right  to  say,  *'I  will  not  work  this  injustice  by  trying 
tbem  together,  let  us  diminish  them  in  number  and  try  a 
reasonable  number  and  no  more."     I  do  not  know  whether 
that  was  ever  done  in  a  case  of  misdemeanor,  but  I  feel  very 
little  doubt  that  it  may  have  been. 

I  think  that  in  such  a  case  as  the  American  case(')  which 
was  cited,  where  a  man  was  called  upon  to  answer  before 
one  jury  at  one  time  for  200  offences,  the  man  might  not 
unreasonably  have  said,  '^That  is  too  much  to  put  a  man 
upon  his  trial  for,  select  five  or  six,  try  me  on  those,  let  the 
rest  stand  over."  I  do  not  see  that  that  would  be  at  all  an 
unreasonable  application.  And  in  the  present  case,  if  an 
application  had  been  made  to  the  Court  of  Queen^s  Bench 

(<)  Tioeed  v.  Liytcombe,  60  New  York,  559. 
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to  put  the  party  to  his  election,  and  if  it  had  been  said  *'I 
cannot  be  fairly  tried  for  one  offence  of  perjury  committed  in 
Middlesex,  if  at  the  same  time  I  am  to  be  tried  for  another 
perjury  committed  in  London,  therefore  there  must  be  two 
separate  trials  ;"  if  such  an  application  had  been  made  the 
judges  of  the  Queen's  Bench  would  doubtless  have  said, 
We  will  listen  to  the  arguments  that  may  be  urged  in  its 
favor.  What  they  could  possibly  have  been  I  do  not  know, 
but  no  such  application  was  made.  The  prisoner  was  tried 
upon  the  two  counts  before  one  petty  jury.  They  were 
taken  both  together,  and  then  the  result  was  that  he  was 
found  guilty  upon  both. 

Something  was  attempted  to  be  argued  upon  the  wording 
246]  here,  *namely,  that  he  was  found  "guilty  of  the 
premises"  in  both  counts,  to  the  effect  that  that  did  not 
mean  the  premises  charged  in  each  of  the  counts,  but  meant 
only  (if  I  understand  the  argument  rightly)  such  premises 
as  were  charged  not  only  in  the  one  but  also  in  the  other. 
In  the  first  place,  that  is  not  the  meaning  of  the  words  ;  and, 
secondly,  it  would  be  utterly  absurd  because  the  one  count 
related  to  things  which  happened  in  Middlesex,  and  the 
other  related  entirely  to  things  which  happened  in  London 
three  years  before,  therefore  there  could  be  nothing  identi- 
cal in  the  two. 

But  he  was  found  guilty,  and  then  came  the  question 
what  was  to  be  the  sentence.  It  is  clear  that  if  the  court 
had  pleased  to  grant  an  application  these  two  counts  might 
have  been  tried,  the  one  in  London  before  a  London  jury 
and  the  other  in  Middlesex  before  a  Middlesex  jury;  but  for 
the  act  relating  to  the  Central  Criminal  Court,  which  gives 
that  court  jurisdiction  over  both  London  and  Middlesex, 
they  must  have  been  so  tried.  But  even  now  they  might 
have  been  so  tried,  and  if  they  had  been  so  tried,  and  if 
each  jury  had  found  a  verdict  of  guilty  on  the  counts 
brought  before  it  separately,  Hex  v.  Wilkes {')  would  have 
been  absolutely  in  point  as  to  the  sentence.  There  would 
not  have  been  a  pretext  for  saying  there  was  the  least  dif- 
ference. 

But  then  it  is  put  in  the  argument  in  this  way,  that  when 
they  are  both  tried  before  one  jury,  and  when  the  prosecutor 
has  not  been  put  to  his  election,  but  the  trial  for  both  offences 
has  taken  place  together,  the  consequence  must  be  that  the 

})risoneris  not  to  be  punished  in  the  same  way  as  he  would 
lave  been  if  he  had  been  tried  for  each  before  two  separate 
judges,  and  he  is  therefore  entitled  to  get  off  with  less  pun- 

0)  4  Burr.,  2527;  19  How.  St  Tr.,  1076;  4  Bpo.  P.  C,  860. 
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isbment.  Why?  I  am  sure  I  cannot  conceive,  nor  can  I 
see  that  any  authority  has  been  cited  for  that,  at  any  rate 
in  the  English  law,  nor  does  it  proceed  on  any  reason.  In 
regard  to  the  American  caseC)  which  was  cited,  it  might  be 
enough  to  say  that  I  observe  that  the  American  case  pro- 
ceeds upon  the  express  ground  that  the  court  was  acting 
upon  New  York  decisions,  subsequent  to  the  Declaration 
of  Independence,  *and  upon  New  York  statutes,  [247 
and  not  upon  English  rules  or  English  law.  I  dare  say 
that  decision  may  be  right  according  to  those  New  York  de- 
cisions and  statutes,  but  the  decision  does  not  apply  here. 
They  say  that  according  to  their  view  of  the  New  York 
statutes  and  the  New  York  decisions,  where  there  is  but 
one  trial  before  one  jury,  it  must  be  for  one  offence,  and  for 
one  oflfence  only,  and  upon  that  they  all  rest.  They  logi- 
cally enough  say,  if  that  is  granted,  where  there  are  sen- 
tences passed  for  more  than  one  offence,  all  but  one  must  be 
ultra  vires  ;  accordingly  they  held  that  the  power  of  pass- 
ing a  sentence  was  exhausted  by  the  first  sentence.  I  leave 
it  to  the  American  judges  to  say  whether  that  was  right  or 
not  according  to  American  law.  I  do  not  pretend  to  ex- 
press an  opinion  on  that,  but  I  am  quite  clear  that  it  is  not 
English  law.  I  think  the  English  decisions  are  all  the  other 
way,  and  the  reason  of  the  case  is,  to  my  mind,  quite  clearly 
the  other  way. 

Now  I  will  mention  but  one  or  two  cases  which  proye  it. 
I  will  not  quote  them  at  length.  The  first  is  Young  v.  The 
King  (*),  where  the  law  is  laid  down  in  the  way  I  have  stated, 
that  it  is  not  a  matter  of  right  and  law  that  they  shall  not 
be  tried  together,  but  only  a  matter  of  election.  Then  comes 
Rexv,  Jones  {^)^  where  Lord  Ellenborough  both  laid  down 
the  law  as  I  have  stated  it,  and  acted  upon  it.  Then  Rex  v. 
Kingston  {%  where  Lord  Ellenborough  again  repeats  the 
doctrine;  and  lastly  Rexv.  Rohinson{^\  which  has  been 
already  cited,  where  it  was  said  that  the  doctrine  of  Rex  v. 
Wilkes  {*)  ought  to  have  been  applied  to  a  case  where  there 
were  two  misdemeanors  in  separate  counts  tried  together 
before  one  jury.  My  Lords,  taking  all  those  cases  together, 
I  myself  can  feel  no  doubt  at  all,  that,  by  the  English  law, 
and  going  by  that  alone,  there  is  not. a  pretence  for  this  writ 
of  error. 

Q)  The  People  ex   rel  Tweed  v.  Lipe-        (*)  8  East,  41. 
eonUfe,  60  New  York,  659.  (*)  1  Moo.  C.  C,  418. 

(«)  3  T.  R.,  98.  (•)  4  Burr.,  2627 ;    19  How.   St.  Tr., 

(»)  2  Camp.,  181.  1075;  4  Bro.  P.  C.  360 
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Lord  Watson  :  My  Lords,  after  bearing  the  very  inge- 
nious arguments  on  the  part  of  the  appellant,  I  have  come 
248]  to  the  same  conclusion  as  *your  Lordships  that  there 
has  been  no  reason  whatever  shown  for  reversing  the  judg- 
ment now  under  the  review  of  the  House.  The  view  I  take  of 
the  various  objections  which  have  been  urged  against  the 
validity  of  this  verdict,  and  sentence,  has  been  so  well  ex- 
pressed already  that  I  do  not  feel  justified  in  adding  more 
than  a  few  words  to  what  has  already  fallen  from  your  Lord- 
ships. 

The  question  as  to  what  constitutes  a  separate  offence 
where  there  has  been  a  repetition  of  acts  of  the  same  char- 
acter may  at  times  involve  questions  of  extreme  nicety.  It 
is  unnecessary  to  deal  with  any  of  the  cases  such  as  have 
been  suggested  in  the  course  of  argument,  as  to  whether 
statements  differing  in  their  character,  made  by  a  person 
tinder  oath  upon  the  same  occasion,  will  constitute  separate 
acts  of  perjury  when  falsely  made.  It  is  quite  unnecessary 
to  consider  that  in  the  present  case.  I  have  no  hesitation  in 
holding  that  where  at  two  different  times,  at  different  places, 
in  different  suits,  and  under  the  sanction  of  two  different 
oaths,  the  same  man  repeats  the  same  false  statement,  he 
thereby  commits  two  separate  acts  of  perjury,  two  different 
crimes;  and  I  do  not  think  it  possible  to  bind  these  up  to- 
gether as  one  transaction,  as  was  suggested  in  the  able  argu- 
ment of  the  senior  counsel  for  the  appellant.  You  cannot 
make  them  partes  ejusdem  negotiiy  when  so  separated  in 
time  and  place  and  circumstance,  by  the  mere  fact  that  the 
person  who  committed  perjury  on  each  of  those  occasions 
was  actuated  in  both  by  the  same  motive  and  had  the  same 
improper  object  in  view. 

My  Lords,  I  think  the  criticism  upon  the  terms  of  the 
sentence  is  quite  unfounded,  and  that  it  must  be  taken  that 
fcliese  words  import,  as  according  to  their  natural  signifi- 
cation they  do,  in  my  opinion,  import,  that  the  jury  thereby 
found  the  accused  guilty  of  each  of  the  separate  charges  of 
perjury  in  this  indictment  preferred  against  him. 

I  shall  not  refer  to  the  argument  founded  on  the  absence 
of  the  words  ""^  contra  formam  statuii^^'^  or  to  that  founded 
on  the  statute  of  Geo.  2,  or  the  argument  which  we  have 
heard  from  the  learned  junior  counsel  to-day,  because  those 
liave  been  entirely  disposed  of  by  the  observations  which 
have  already  fallen  from  your  Lordships. 

The  last,  and  what  appeared  upon  the  argument  of  Mr. 
249]  Benjamin  *to  be  the  most  important  consideration 
which  the  counsel  for  the  appellant  had  to  urge  upon  his 
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behalf,  was,  that  where,  apon  one  indictment,  there  are  two 
separate  charges  ^usdem  generis^  and  tbe  prisoner  is  con- 
victiid  of  botb,  if  there  be  a  statutory  limit  to  the  punish- 
ment which  may  be  inflicted  for  one  of  those  offences,  that 
is  to  be  the  measure  of  all  the  punishment  that  can  be  in- 
flicted upon  him  for  more  than  one  offence. 

Now,  my  Lords,  so  far  as  I  could  follow  the  ai^nment, 
there  is  an  important  rule  of  qualification  which  must  be  ob* 
served,  and  that  is,  if  for  each  offence  the  statute  says  you 
shall  inflict  a  sentence  of  not  more  than  seven  years  of  penal 
servitude  you  cannot  for  the  two  offences  so  frame  the  sen- 
tence as  to  exceed  that  limit  For  that  proposition,  which 
seems  at  first  sight  a  very  startling  one,  and  does  not  in  my 
view  lose  that  character  upon  a  closer  inspection,  no  au- 
thority whatever  was  cited. 

At  length,  at  the  close  of  his  argument,  an  appeal  was  made 
by  the  learned  counsel  to  an  American  case,  not,  of  course, 
as  to  an  authority,  because  I  take  it  that  a  judgment  of  a  court 
in  New  York  is  not  an  authority  in  a  case  arising  in  England, 
Mrith  regard  to  English  rules  of  procedure,  but  as  a  decision 
of  learned  judges  that  ought  to  influence  tbe  House  to  come 
to  tbe  same  conclusion  in  the  present  case  as  that  which  the 
American  court  arrived  at  in  the  case  of  Tweed  v.  Lips- 
combe  (').  But  that  case,  even  if  it  were  receivable  as  an  au- 
thority, does  not  appear  to  me  to  be  in  the  least  degree  an 
authority  for  tbe  proposition  in  support  of  which  it  was 
quoted.  What  was  decided  there  was  that  the  law  of  Amer- 
ica differs  tvom  the  law  of  England,  and  one  of  tbe  judges 
expressly  puts  it  that  because  of  that  difference  the  English 
decisions  were  of  no  authority  in  America ;  and  I  should 
have  thought  that  the  converse  of  that  proposition  would 
be  equally  true,  namely,  that  the  decisions  in  America,  there 
being  a  difference  between  the  laws  of  the  two  countries, 
would  be  of  no  authority  here. 

But  assuming  the  case  of  Tweed  v.  Lipscombei^)  to  be  an 
authority,  what  does  it  come  to  I  It  comes  to  this,  that  in 
prosecutions  for  misdemeanor  in  America  you  can  only 

Sroceed  for  one  offence  upon  each  indictment;  and  if  you 
esire  to  have  cumulative  *punishment,  extending  to  [250 
more  than  one  statutory  punishment,  you  must  oring  more 
than  one  separate  indictment.  The  inference  which  I  draw 
from  the  words  used  by  the  two  learned  judges  who  decided 
that  case  is  this,  that  you  might  have  more  than  one  penalty, 
of  the  full  amount,  tacked  together,  if  you  bring  separate  pro- 
ceedings for  that  purpose.    But  then,  my  Lords,  in  England 

Q)  60  New  York,  669. 

34  Eng.  Rep  27 
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it  is  not  necessary  to  brine  these  two  separate  proceedings 
in  order  to  try  one  criminal  for  a  misdemeanor,  and  I  see  no 
reason  whatever,  even  if  I  accept  that  decision  as  law,  for 
holding  that  if  you  can  tack  together  two  periods  of  the 
full  amount,  one  for  each  offence,  when  you  try  by  separate 
indictments,  the  same  may  not  be  done  when  two  offences 
are  tried  under  the  same  indictment.  And  still  farther,  it 
humbly  appears  to  me  that  amongst  the  cases  cited  at  the 
bar  there  is  to  be  found  not  only  authority,  but  ample  aa- 
thority,  for  the  proposition  that  such  a  sentence  is  sustain- 
able and  is  gooa  according  to  the  law  of  England. 

My  Lords,  had  there  been  any  serious  doubt  or  difficulty 
attending  these  questions  of  criminal  law  which  have  been 
raised  at  yqur  liordships'  bar,  I  should  have  given  my 
opinion  with  very  great  hesitation  and  diffidence,  but,  look- 
ing to  the  very  unsubstantial  character  of  the  objections 
which  have  been  stated  to  this  conviction  and  sentence,  I 
cannot  say  that  I  feel  the  least  hesitation  in  expressing  my 
concurrence  with  the  views  which  have  been  expressed  by 
your  Lordships. 

Judgment  appealed  from  affirmed^  and  appeal 
dismissed. 

Lords'  Journals,  11th  March,  1881. 

Solicitor  for  appellant :  Edmund  Kimher. 
Solicitor  for  respondent :  Solicitor  to  the  Treasury. 

See  29  En?.  Rep..  4d2  note  ;   30  id., 
612  note  ;   People  «.  Sherwin,  1  N.  Y. 


\ 


Cr.  Rep.,  543. 

A  general  verdict  that  the  defendant 
"  is  finality  in  manner  and  form  as  he 
stands  charged  in  the  indictment" 
"where  the  indictment  contains  two 
counts,  charging  distinct  misdemean- 
ors, will  authorize  a  sentence  on  each 
count :  Eldridge  «.  State,  37  Ohio  St. 
R.,  191,  disapproving  People  «.  Lis- 
oomb,60N.  Y.,  559. 

Where  several  sentences  of  imprison- 
ment are  passed  on  the  same  day, 
founded  upon  successive  convictions, 
they  should  be  cumulative :  £x  parte 
Bryan,  76  Mo.,  253. 

On  an  information  containing  two 
counts,  each  charging  a  distinct  mis- 
demeanor, sentence  may  be  passed  on 
each  count,  the  one  cumulative  on  the 
other :  Regina  c.  Jones,  1  Wyatt  h 
Webb  (Victorian)  Law,  221. 

An  entry  in  these  words  upon  a  ver- 


dict of  conviction  or  plea  of  guilty,  "  In 
this  case,  it  is  considered  by  the  court 
that  the  defendant  should  pay  a  fine  of 
ten  dollars  and  the  costs  of  the  case, 
but  suspends  judgment  until  the  next 
term  of  the  court,"  is  a  judgment,  and 
the  court  cannot  change  that  judgment 
at  the  next  term  by  the  addition  of  im- 
prisonment :  Whitney  e.  State,  6  Lea 
(Tenn.),  247. 

Though,  if  there  be  no  judgment,  the 
court  has  power  to  render  one  at  a  sub- 
sequent term :  Greenfield  n.  State,  7 
Baxt  (Tenn.),  249. 

A  prisoner  was  convicted  of  laioeny 
and  sentenced  to  one  year's  ImpriBon- 
ment  in  Dorchester  peniteotiary.  The 
warden  refused  to  rec^ve  him,  on  the 
ground  that  the  shortest  period  for 
which  prisoners  could  be  sentenced  to 
or  received  at  the  penitentiary  was  two 
years.  Prisoner  was  taken  to  the 
county  jail.  On  a  motion  for  hohea% 
corpus,  the  jailer,  in  his  return,  set  oat 
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the  coDvictioD  for  larceny,  and  also  re-  is  within  the  discretion  of  the  court 

turned  that  the  prisoner  was  detained  whether  it  will  proceed  to  the  hearing 

under  a  warrant  of  a  jastice  for  at-  of  the  caase  while  the  escaped  prisoner 

tempting  to  escape  by  tearing  up  the  is  at  large. 

floor  of  his  celL     The  warrant  annexed  The  better  practice  is  not  to  hear  the 

to  the  return  was  under  the  hand  of  two  cause  unless  the  prisoner  is  in  custody 

justices.      The  court   refused   to  dis-  or  on  bail.     Though  in  the  particular 

charge  him,  and  decided  that  he  should  case  the  court  dismissed  the  writ,  un- 

be  sentenced  to  imprisonment  in  the  less  the  prisoner  surrendered  into  cus- 

common  jail  for  one  year«  inclusive  of  tody  by  the  first  day  of  the  next  teiln  : 

the  period  for  which  he  had  already  McGowan  v.  State,  104  Ills.,  100. 

been  detained  :  Matter  of  Rice,  2  Nova  To  same  effect :   State  v.  Connors,  20 

Scotia  L.  R.,  77.  W.  Va.,  1,  and  cases  cited  ;   State  v. 

Where,  after  suing  out  a  writ  of  er-  Sites,  Id.,  18. 
lor,  the  convicted  prisoner  escapes,  it 


[6  Appeal  Cases,  251.] 

H.L.  (Sc.),  March  1,  1881. 

[HOUSE  OF  LORDS.] 

*Maokay,  Appellant;  Dick  and  another,  Hespon-    [251 

dents. 

CorUraet — Condition  Precedent — ImpUmerU  of  Condition  presented— Remedy. 

If,  in  the  case  of  a  contract  of  sale  and  delivery,  which  makes  acceptance  of  the 
thing  sold  and  payment  of  the  price  conditional  on  a  certain  thing  beinc^  done  by  the 
seller,  the  buyer  prevents  the  possibility  of  the  seller  fulfilling  the  condition,  the  con- 
tract is  to  be  taken  as  satisfied. 

By  a  written  contract  A.  agreed  to  buy  of  B.  a  digging  machine,  if  it  fulfilled  cer- 
tain conditions,  one  of  which  was  that  it  should  be  capable  of  excavating  a  given 
quantity  of  clay  in  a  fixed  time  on  a  '*  properly  opened-up  face**  at  the  C.  railway 
cutting.  The  machine  foiled  at  another  cutting  to  excavate  the  required  quantity, 
and  on  its  being  removed  to  the  **  C."  cutting  and  tried  at  a  face  not  a  "  properly 
opened-up  "  one,  and  breaking  down,  after  a  few  days*  work,  A.  refused  to  give  it  any 
farther  trial  or  to  pay  the  price  of  the  machine : 

Hdd^  aflSrming  the  decision  of  the  court  below,  that  B.  was  entitled  to  a  decree 
against  A.  for  payment  of  the  price  of  the  machine. 

App£al  from  a  jadgment  of  the  First  Division  of  the 
Court  of  Session,  Scotland,  pronounced  in  an  action  raised 
in  the  Sheriff's  Court  of  Lanarkshire. 

Previous  to  September,  1876,  the  appellant,  Mr.  John 
Mackay,  *railway  contractor,  Wishaw,  had  entered  [252 
into  a  large  contract  for  the  construction  of  a  branch  line 
near  Wishaw  for  the  Caledonian  Railway  Company.  This 
contract  required  the  excavation  of  an  extensive  cutting, 
called  the  Wishaw  Cutting,  one  end  of  which  was  known  as 
the  Carlio  Cutting,  and  the  other  as  the  Garriongill  Cutting. 

The  respondents,  Messrs.  Dick  &  Stevenson,  engineers, 
had  about  the  same  time  invented  a  steam  excavator  or 
navvy,  which  was  capable  of  saving  a  good  deal  of  manual 
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labor.  The  parties  entered  into  negotiations,  and  the  ques- 
tion was  whether  the  appellant  was  bound  in  law  to  take 
delivery  of  one  of  these  steam  excavators  and  to  pay  the 
price,  £1,116,  conformable  to  a  written  contmct. 

The  contract  between  the  parties  is  contained  in  the  fol- 
lowing letters : 

To  Jolin  Mackay,  Esq.  Sept.  21, 1876. 

Dear  Sir, — We  beg  to  confirm  the  arrangement  made  between  you  and  Mr. 
Stevenson  yesterday  in  regard  to  supplying  a  patent  steam  excavating  machine 
for  your  cutting  at  Carfin,  which  is  as  follows  :  Machine  to  be  as  per  accom- 
panying specification,  and  capable  of  digging  and  filling  into  wagons  at  least 
850  cub.  yds.  of  the  clay  or  other  soft  substances  in  said  cutting — ^}'oa  supplying 
wagons  as  fast  as  they  can  be  filled ;  and  should  it  fall  short  of  digging  and 
filling  this  quantity  after  it  is  fairly  tried  on  a  properly  opened-up  face,  you  are 
not  to  be  bound  to  keep  the  machine,  but  may  return  it  at  any  time  within  two 
months.  We,  to  uphold  the  machine  for  twelve  months  after  its  delivery,  inas- 
much as  we  will  repair  or  replace,  free  of  cost  to  you,  all  parts  that  may  prove 
defective  during  that  time,  excepting  the  steam  boilers  and  lifting  ropes.  The 
machine  to  be  delivered,  erected,  and  tested  in  the  catting  before  Febraary  next 
Price  to  l>e  £1,115,  one-half  payable  when  machine  is  delivered,  one-quarter  in 
three  months  thereafter,  and  remainder  within  eux  months ;  or,  if  you  prefer, 
the  whole  to  be  paid  when  the  machine  has  been  tested  and  proves  capable  of 
digging  the  work  specified. 

Dick  &  Stbyenson. 

To  Messrs.  Dick  &  Stevenson.  22  Sept.  1876. 

Dear  Sirs, —  I  have  your  favor  of  21st  instant,  stating  the  terms  upon  which 
you  will  supply  the  above  machine,  and  inclosing  a  general  specification  of 
same.    The  terms,  which  I  now  beg  to  corroborate,  are  : 

Ist.  That  the  machine  will  be  capable  of  excavating  and  filling  860  cub.  yds. 
into  wagons  in  a  day  of  ten  hours,  and  that  of  the  material  in  the  Carfin  cutting, 
which  is  now  open  for  your  inspection. 

2d.  That  the  machine  will  be  erected  and  tested  in  the  said  Carfin  cntting 
before  the  month  of  February  next. 

8d.  That  the  machine  will  be  so  constructed  as  to  fulfil  all  the  requirements 
253]  *necessary  to  admit  of  its  travelling  along  any  main  line  on  its  own 
wheels,  along  with,  and  as  part  of,  any  lngga|^  train. 

4th.  That  if  the  machine  does  not  fulfil  the  terms  of  these  stipulations,  you 
shall  remove  the  same  at  your  own  expense  before  the  end  of  February  nexL 

5th.  That  if  I  accept  the  machine  after  seeing  its  capabilities,  yon  wiU  main- 
tain the  same  in  all  its  parts,  with  the  exception  of  the  boilers  and  lifting  ropes, 
for  a  period  of  twelve  calendar  months  from  the  date  of  its  commencing  regular 
work. 

6th.  That  1  shall  pay  you  for  the  said  machine  the  sum  of  £1,115  ^eleven 
hundred  and  fifteen  pounds  sterling). 

7th.  That  all  the  expenses  connected  with  the  bringing,  erection,  and  trial  of 
the  machine  are  to  be  borne  by  you. 

On  these  terms  you  may  at  onoe  proceed  with  the  construction  of  the  machine^ 
—Yours,  &c.  John  Mackay. 

John  Mackay.  26  Sept.  1876. 

Dear  Sir, — We  were  duly  favored  with  yours  of  22d  inst.  and  agreeable  to 
same  are  now  proceeding  with  construction  of  the  digging  machine  for  Carfin 
cutting.  ...  in  erecting  the  machine  for  trial,  it  is  to  be  understood  that  you 
are  to  lay  and  arrange  the  rails  for  the  proper  application  of  the  machine,  and 
also  to  supply  wagons  as  fast  as  it  can  fill  them.  We  neglected  to  say  formerly 
that  we  will  require  the  use  of  one  of  your  jib  cranes  for  a  week  or  so  in  erect- 
ing the  machine.    The  fifth  clause  of  your  letter  would  be  more  explicit  were  it 


Vol  VI.]    ~    HOUSE  OF  LORDS  AND  PRIVT  COUNCIL.  421 

H.L.(Sc.)  Mackay  t.  Dick.  1881 

pat  thas  :  "  5th,  That  I  will  accept  of  the  machine  if  it  performs  the  stipulated 
work;  and  if  so,  you  will  maintain,  &c.,  &c."  No  doubt  this  is  what  you 
intend,  and  on  that  understanding  we  have  much  pleasure  in  proceeding  with 
the  construction.— Yours,  &c.  Dick  &  Stevenson. 

The  material  portions  of  the  condescendence  for  the  re- 
spondents (pursuers),  and  the  answers  thereto  for  the  appel- 
lant (defender),  are  as  follows : 

(Cond.  6.)  The  cutting  at  Carfiu  was  not  in  a  condition  to 
admit  of  the  machine  being  erected  and  tested  in  it  bjr  or 
during  the  month  of  February,  1877,  nor  for  a  long  time 
afterwards.  Subsequently  to  that  month  the  defender  (ap- 
pellant) agreed  with  the  pursuers  (respondents)  to  have  it 
erected  and  experimented  with  in  a  cutting  of  the  defender's 
at  Garriongill,  pending  the  necessary  preparation  for  the 
application  of  the  machine  at  the  Carnn  cutting. 

The  machine  was  erected  there.  Denied  that  the  cutting 
at  Oarfin  was  ready  for  the  trial  of  the  machine  in  February, 
1877,  as  stated  by  the  defender.  The  cutting  at  Cartin  was 
in  the  same  state  in  February,  1877,  as  it  was  in  July,  the 
date  at  which  the  defender  says  no  further  work  could  be 
done.  Further  explained  that  the  defender  failed  to  have 
the  cutting  ready  in  February,  1877,  and  in  consequence  ad- 
ditional time  was  given  pursuers  to  complete  the  machine. 
The  machine  was  in  many  respects  of  an  entirely  unprece- 
dented construction  and  arrangement,  and  both  parties  were 
alike  anxious  to  take  advantage  of  the  experiments  offered 
by  the  defender  at  Garriongill,  particularly  with  a  view  of 
testing  the  strength  of  its  parts. 

(Ans.  5.)  The  cutting  at  Garfin  was  ready  for  the  trial  of 
the  machine  in  *February,  1877,  at  which  date  the  [254 
pursuers  were  bound  to  have  the  machine  ready  for  trial. 

They  failed  to  have  the  machine  ready  until  July,  1877, 
at  which  date,  owing  to  the  state  of  the  defender's  works,  it 
was  impossible  to  do  more  cutting  at  Oarfin  until  a  viaduct 
across  the  Calder  should  be  completed.  The  parties  accord- 
ingly agreed  that  the  machine,  instead  of  being  tested  at  the 
Oarfin  cutting,  should  be  tried  at  the  Garriougill  cutting. 

(Oond.  6.)  The  conditions  under  which  the  machine  had 
been  worked  at  Garriongill  did  not  admit  of  its  capability 
to  excavate  and  fill  the  stipulated  quantity  of  material  being 
tested.  The  material,  whilst  generally  of  a  similar  kind  to 
those  seen  at  Oarfin,  had  a  hard  rib  or  layer  of  stony  sub- 
stance running  through  the  cutting,  which  was  not  seen 
when  it  was  proposed  to  send  the  machine  to  Garriongill, 
and  the  machine  was  made  to  tear  through  this  rib.    .    .    . 

(Ans.  6.)  Denied— The  conditions  of  trial  were  more  favor- 
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able  to  the  machine  at  Garriongill  than  at  Carfia.  .  .  .  Tlie 
machine,  however,  while  at  Garriongill  was  constantly  break- 
ing down,  and  was  proved  to  be  entirely  inadequate  to  its 
stipulated  rate  of  work.  It  arrived  at  the  catting  abont  the 
end  of  July,  1877,  and  between  that  date  and  the  26th  of 
March,  1878,  several  unsuccessful  eflforts  were  made  to  get  it 
started.  On  the  26th  of  March,  after  several  alterations 
were  made  upon  it,  the  machine  was  again  started,  and  the 
trial  continued  continuallv  down  to  the  22d  of  May,  1878, 
under  the  most  favorable  conditions.  During  the  whole 
period  from  July,  1877,  to  May,  1878,  the  total  cutting  per- 
formed by  the  machine  was  about  954  cubic  yards. 

The  defender  expressed  to  the  pursuers  his  dissatisfaction 
with  the  machine,  and  his  belief  that  it  was  guite  incapable 
of  performing  the  stipulated  amount  of  cutting. 

(Cond.  7.)  The  machine  was  then,  by  the  defender's 
instructions  and  concurrence,  removed  to  and -re-erected  at 
Garfin,  in  terms  of  contract.  This  erection  of  the  macliine 
at  Garfin  was  completed  on  or  about  the  9th  of  September, 
1878.  But  here  the  conditions  under  which  the  machine  was 
intended  to  be  worked  had  been  entirely  changed  from  what 
existed  or  was  contemplated  at  the  time  of  making  the  con- 
tract, and  did  not  admit  of  the  application  of  the  machine 
in  the  way  intended,  and  so  did  not  admit  of  its  capability 
to  excavate  and  fill  the  stipulated  quantity  of  material  be- 
ing properly  or  fairly  tried.  In  particular,  the  face  of  cut- 
ting to  which  it  was  to  have  been  applied  was  entirely 
destroyed,  so  far  as  the  proper  application  of  the  machine 
was  concerned,  by  the  introduction  of  men  who  carried  for- 
ward by  far  the  largest  portion  of  the  face  of  the  cutting,  so 
that  there  remained  only  a  small  portion,  which  could  not 
and  did  not  nearly  furnish  the  machine  with  full  work,  or 
full  scope  to  work.  .  .  .  The  fair  and  proper  working  of  the 
machine  was  not  compatible  jointly  with  manual  excavators. 
Such  a  course  of  procedure  was  never  contemplated,  and,-  in 
fact,  has  never  been  attempted  at  any  other  work.  The 
pursuers  repeatedly  asked  the  defender  to  afford  them  a 
fair  opportunity  of  letting  the  machine  be  applied  to  its 
work  properly,  and,  as  was  necessary,  with  a  full  face  and 
without  interruption,  but  he  did  not  do  so.  Under  the 
terms  agreed  on,  had  these  necessary  conditions  been  fur- 
nished or  observed  by  the  defender,  the  machine  was  capable 
of  excavating  and  filling  the  stipulated  quantity.  Denied 
that  it  was  at  request  of  pursuers  that  the  machine  was  taken 
to  Garfin.  The  taking  it  to  Garfin  was  in  terms  of  the  con- 
255]    tract.     *Explained  that  the  machine  had  never  be- 
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fure  been  tried  at  Cariin.  Denied  that  defender  was  in  a 
position  to  allow  the  machine  to  be  tried  on  the  3d  of  August, 
and  considerable  delay  was  occasioned  on  account  of  his  hot 
being  even  ready  at  the  9th  of  September,  1878,  the  date  at 
which  the  machine  was  ready.  JDenied  that  the  defender 
made  any  conditions  about  the  removal  of  the  machine  in 
the  event  of  it  breaking  again.  Admitted  that  the  machine) 
started  work  at  Cartin  on  the  14th  of  September.  Denied 
that  it  worked  till  the  9th  of  October.  Explained  that  the 
machine  only  wrought  a  very  inconsiderable  number  of 
hours  at  Cartin  altogether,  through  the  actings  of  the  de- 
fender.   The  machine  was  fit  for  the  contemplated  work. 

(Ans.  7.)  Admitted  that  on  the  request  of  the  pursuers 
the  defender  permitted  them  to  make  a  further  trial  of  the 
machine  at  Cartin.  A  suitable  face  there  was  ready  for 
trial  on  the  3d  of  August,  1878.  In  consenting  to  a  further 
trial  at  Carfin,  the  defender  informed  the  pursuers  that  if  the 
machine  again  broke  down  it  would  have  to  be  removed,  so 
as  not  to  interfere  with  the  progress  of  that  cutting,  which  had 
to  be  proceeded  with  with  the  utmost  dispatch.  The  machine 
accordingly  started  work  at  Carfin  on  the  14tli  of  Septem- 
ber, 1878,  and  continued  till  the  9th  of  October,  1878,  when 
the  pursuers'  men  ceased  to  work  it,  and  it  has  not  done 
anything  since.  During  the  above  period,  the  total  cutting 
done  by  the  machine  was  about  126  cubic  yards.  For  the 
whole  period  from  July,  1877,  to  the  9th  of  October,  1878, 
the  cutting  done  by  the  machine  amounted  in  all  to  only 
1080  cubic  yards,  or  about  three  days'  work.  Quoad  ultra 
denied. 

(Cond.  8.)  The  defender  called  on  the  pursuers  to  remove 
the  machioe  from  Carfin,  as  he  alleged  it  had  not  excavated 
and  filled  the  stipulated  quantity.  The  pursuers  refused  to 
do  so,  and  the  machine  is  still  at  Carfin.  The  machine  was 
delivered  to  defender  at  Carfin,  and  is  still  in  his  possession 
there. 

(Ans.  8.)     Admitted. 

The  appellant's  pleas  in  law  were  as  follows : 

(1.)  The  defender  (appellant)  not  being  due  the  pursuers 
(respondents)  the  sum  sued  for,  or  any  part  thereof,  is  enti- 
tled to  absolvitor.  (2.)  The  machine  having  failed  on  trial, 
the  defender  is  not  bound  to  accept.  (3.)  The  sale  of  the 
machine  being  conditional  on  the  trial,  which  has  failed,  the 
defender  is  not  liable  in  the  price  thereof.  (4.)  The  defend- 
er, not  having  committed  any  breach  of  contract,  is  not  lia- 
ble in  damages.     (5.)  The  action  being  unfounded  in  fact 
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and  law,  the  defender  is  entitled  to  absolvitor,  with  ex- 
penses. 

A  proof  was  allowed  by  the  sheriflf  substitnte.  Prom 
that  it  appeared  that  there  bad  been  a  mutual  alteration  of 
the  contract,  so  far  as  that  the  machine  should  be  furnished 
by  February,  1877.  The  reason  for  this  alteration  the  appel- 
lant alleged  was,  the  machine  was  not  ready.  When,  how- 
ever, the  machine  was  ready,  the  appellant,  through  the 
alteration  of  the  railway  company's  plans,  was  not  ready 
to  give  the  required  test  at  Carfin,  and  it  was  agreed  that  the 
machine  should  be  sent  to  the  Garriongill  cutting;  the  ap- 
256]  pellant  *said  on  the  footing  that  it  should  be  tested 
there  instead  of  at  the  Carfin  cutting.  The  respondents,  on 
the  other  hand,  alleging  that  the  machine  was  sent  to  Gar- 
riongill for  the  purpose  of  experiment,  with  a  view  to  its  be- 
ing strengthened  before  it  was  tested  at  Carfin.  The  proof 
also  contained  the  following  facts.  That  in  March,  1878, 
the  machine  commenced  worR  at  Garriongill,  and  worked  on 
and  ofE  till  the  end  of  May.  In  that  month  the  machine  broke 
and  was  removed  to  the  respondents'  workshop.  During 
the  three  months  it  had  excavated  477  wagons  of  2}  cubic 
yards  each. 

On  the  28th  of  May  the  appellant  wrote  to  the  respon- 
dents, requesting  them  before  they  took  the  machine  to 
Carfin,  to  go  ana  see  the  cutting  there,  and  satisfy  them- 
selves as  to  whether  they  could  excavate  the  amount  of  cut- 
ting with  the  machine  that  they  guaranteed,  and  stating  that 
that  cutting  would  soon  be  commenced,  and  that  he  could  not 
tolerate  the  stoppages  to  his  work  there,  which  had  occur- 
red at  Garriongill.  On  the  2d  of  August  the  appellant 
wrote  to  thje  respondents,  'Mf  you  are  again  intending  to 
try  the  digger,  I  trust  you  will  do  so  at  once."  On  the  9th 
of  September,  1878,  the  respondents  wrote  that  the  steam 
digger  was  ready  for  work  at  Carfin,  and  that  as  fioon  as 
the  appellant  had  rails  laid  for  its  application  they  would 
proceed  to  prove  its  capabilities  to  dig  and  fill  130  wagons 
of  2i  yards  per  day,  as  agreed  to.  On  the  18th  of  September 
the  machine  commenced  work  at  Carfin,  on  which  day  it  ex- 
cavated one  wagon  load ;  on  the  19th  it  excavated  thirteen 
wagons  or  '^  cubic  yards ;  on  the  2l8t,  three  wagons,  and 
then  broke  down.  On  this  the  appellant  wrote  to  the  re- 
spondents, that  the  machine  had  never  even  approached  the 
guaranteed  quantity  to  be  excavated,  and  trusted  they 
would  remove  it. 

The  respondents  replied,  ''The  breakage  was  due  to  the 
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experiments  at  Garriongill,  which  had  no  connection  with 
the  stipulated  obligations  at  Garfin.  At  Carfln  you  are 
bound  to  give  the  machine  a  fair  application  to  the  material 
there,  and  after  that  to  give  us  a  month  to  test  its  capabili- 
ties at  a  fair  face.  Instead  of  that,  vou  destroy  the  face  by 
the  introduction  of  men  in  place  oi  the  steam  digger,  and 
ask  us  to  try  it  at  a  straggling  end  of  a  side  piece  of  clay 
and  boulders,  in  such  a  way  as  no  machine  of  *the  [257 
kind  was  ever  tried  before,  and  where  the  machine  could 
not,  by  any  possibility,  do  one-sixth  of  its  work.  You  have 
explained  to  us  the  difficulty  between  you  and  the  railway 
company  as  to  time,  &c.,  but  whilst  we  have  every  disposi- 
tion to  accommodate  you  as  mach  as  possible,  we  must 
nevertheless  insist  that  you  allow  the  machine  to  get  a  full 
and  fair  trial  in  fair  stuff,  after  which,  if  it  fails  in  the  quan- 
tity now  stipulated,  viz.  360  yards,  we  will  take  it  away  free 
of  cost  to  you,  but  not  till  then." 

Again,  on  the  lOth  of  October,  the  respondents  wrote, 
that  the  machine  had  been  again  put  to  work  at  a  face  at 
which  it  had  not  proper  scope.  In  acknowledging  that  let« 
ter,  the  appellant,  on  the  15th  of  October  said :  **  You  refer 
to  the  unreasonableness  and  illegality  of  my  request  to  have 
the  digger  removed  from  Carfin.  i  ou  must  be  well  aware 
that  these  expressions  are  quite  unjustifiable,  as  I  expressed 
in  my  letter  of  the  28th  ult.,  that  the  machine  has  never 
even  approached  the  carrying  out  of  your  guarantee.  It  is 
now  more  than  three  months  since  tne  Carfin  cutting  was 
ready  for  the  application  of  your  machine,  and  in  that  time 
it  bas  excavated  about  fifty  wagons,  or  less  than  two  cubic 
yards  of  earth  per  day.  After  looking  at  these  figures,  I 
think  there  is  nothing  unreasonable  in  again  requesting  you 
to  remove  the  machine."  The  respondents,  infer  aZm,  re- 
ply :  **  You  say  the  machine  has  never  even  approached  the 
carrying  out  oi  the  guarantee.  Did  you  or  any  reasonable 
man,  ever  expect  such  a  thing  so  long  as  the  machine  was 
only  applied  to  an  eight  or  ten  feet  f^ce,  with  one  quarter 
cooipass  instead  of  fifteen  or  twenty  feet,  one  with  a  full 
compass?"  And  th^y  demand  again  a  proper  trial;  and 
that  demand  was  repeated  in  a  subsequent  letter.  The  ap- 
pellant then  repudiated  any  liability  connected  with  the  ma- 
chine, the  essential  conditions  on  which  alone  he  was  willing 
to  purchase  not  having  been  fulfilled. 

The  respondents  finding  that  the  appellant  would  not  give 
them  the  opportunity  of  trying  the  machine  at  a  fair  face, 
raised  this  action  in  the  Sheriff's  Court,  concluding  for 
payment  of  the  price  of  the  machine,  £1,115.     The  sheriff 
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BiibstitatH  pronounced  an  interlocator,  finding  that  the  ap- 
I)ellant  was  bonnd  to  give  the  respondents'  steam-navvy  a 
fair  trial  at  Carfin,  and  that  he  had  not  done  so,  and  there- 
258]  fore  he  was  liable  as  concluded  for.  The  ^appellant 
having  appealed,  the  sheriff,  on  the  2d  of  December,  pro- 
nounced, inter  cUia^  the  following  interlocutor : 

....  Find  that  the  machine  was  in  dae  time  erected  at  Ganrion^U  catting, 
and  was  there  tested  :  Find  that  it  did  not  satisfy  the  goarantee,  but  comnletel/ 
broke  down  notwithstanding  the  pareners  had  everj  opportnnitj  afforded  them 
daring  nearly  two  months  of  altering,  amending,  and  adjusting,  as  thej  thought 
proper  :  Find  that  thereafter  another  opportunity  was  given  them  to  prove  that 
the  machine  satisfied  the  guarantee,  and  that  they  accordingly  erected  it  at 
Carfin,  where  it  was  again  tested  :  Find  that  this  testing  proved  equally  un- 
satisfactory with  the  former,  and  that,  in  consequence,  it  was  definitely  rejected 
by  the  defender :  Find,  in  point  of  law,  that  the  defender  was  entitled  to  do  so, 
unless  it  could  be  established  by  the  pursuers,  that  the  failure  of  the  machine  to 
satisfy  the  guarantee  was  attributable  to  cireumstances  for  which  the  defender 
was  responsible,  or  for  which  at  least  they  were  not  accountable  :  Find  that  the 
pursuers  have  failed  in  discharging  the  onvs  thus  laid  upon  them  :  Find,  there- 
fore, that  the  pursuere  having  failed  to  satisfy  the  conditions  of  their  contract, 
the  defences  fail  to  be  sustained:  Therefore  recalls  the  judgment  appealed 
against,  and  assoilzies  the  defender  from  the  oondpsions  of  the  action. 

The  respondents  thereupon  appealed  the  cause  to  the 
First  Division  of  the  Court  of  Session,  who  pronounced  the 
following  intedocutor  on  the  2l8t  of  May,  1880  : 

Recall  the  interlocutor  of  the  sheriff,  of  date  the  2d  of  December,  1879 : 
(1.)  Find  that  the  pursuere  undertook  to  supply,  and  the  defender  undertook  to 
purchase  and  pay  £1,115  for,  a  steam-digging  machine,  in  terms  of  the  letters 
dated  respectively  the  2l8t  and  22d  of  September.  1876  :  (2.)  Find  that  it  was 
a  condition  of  the  said  contract,  that  the  defender  should  not  be  bound  to  accept 
and  pay  for  the  said  machine  if  it  should  fall  short  of  digging  and  filling  into 
wagons  350  cubic  yards  of  clay,  or  other  soft  substances,  within  a  day  of  ten 
hours,  in  a  certain  railway  cutting  which  the  defender  was  about  to  make,  called 
the  Carfin  cutting,  after  it  is  fairly  tried  on  a  properly  opened- ap  face  :  (3.)  Find 
t/iai  it  loas  impossible  that  the  machine  should  have  the  stipulated  fair  trial,  un- 
less the  defender  provided  a  properly  opened-up  face  at  the  said  Carfin  cutting : 
(4.)  Find  that  the  defender  failed  to  provide  such  properly  opened-up  face,  not- 
mthstanding  repeated  demands  on  the  part  cfthe  pursuers,  and  thus  prevented 
Vie  machine  from  being  tested  in  the  manner  provided  by  the  contract :  (6.)  Find 
that  the  defender  lias  failed  to  prove  that  the  pursuers  agreed  to  substitute  for  the 
Carfin  cutting  any  otJier  cutting  as  the  place  for  the  trial  of  the  said  machine: 
Therefore  repel  t/ie  defences,  and  decern  against  the  defender  to  pay  to  the  pursu- 
ers the  sum  of  £1,115,  mth  the  interest  prayed  for,  in  terms  of  the  petition: 
(6.)  Find  the  pursuers  entitled  to  expenses  in  both  courts,  but  subject  to  deduction 
of  the  expense  of  the  conjunct  probation,  which  was  incompetent,  and  ought  not  to 
have  been  admitted  ;  and  remit  to  the  auditor  to  tax  the  account,  or  accounts,  of 
said  expenses,  and  to  report  Q). 

Against  the  findings  3,  4,  5,  and  6,  the  appellant  appealed 
2o9J     to  *t bis  House.  *  «  »  *  ♦ 

Jan.  31  and  Feb.  1,  3.  Sir  F.  Herschell,  S.G.,  and  Mr. 
Johnstorte^  contended  for  the  appellant,  the  essential  obli- 

(')  Court  Sees.  Cas.,  4th  Series,  vol  vii,  p.  778;  17  Scot.  Law  Repr.,  665. 
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gation  of  the  contract  here  was  to  sapply  a  machine  bv 
Febrnary,  1877,  capable  of  doing  a  certain  amount  of  work 
within  a  certain  time.  That  obligation  conld  not  be  cut 
down  by  any  stipulation  as  to  a  properly  opened- up  face. 
In  February,  the  respondents,  it  was  clearly  proved,  were 
not  ready  with  the  machine.  Accordingly  the  contract  was 
altered  as  to  time.  In  August,  the  appellant  was  ready  to 
give  the  test  at  Carfin,  but  not  till  the  14th  of  September  is 
the  machine  furnished,  and  after  four  days  it  breaks  down, 
having  utterly  failed  to  do  anything  like  the  stipulated 
quantity  of  work.  Under  these  circumstances  they  submit* 
ted  the  appellant  was  entitled,  having  regard  to  the  failure 
at  Garriongill,  where  it  had  an  ample  face  and  every  neces- 
sity for  a  good  trial,  to  say  **you  have  not  delivered  to  me 
within  a  reasonable  time  a  machine  capable  of  doing  the 
amount  of  digging  contracted  for,  and  therefore  I  am  not 
bonnd  to  give  it  another  trial."  It  could  not  be  the  true 
construction  of  the  contract  as  altered,  that  whenever  the 
respondents  chose  to  furnish  a  machine,  even  though  mani- 
festly incapable,  that  the  appellant  must  go  to  the  expense 
and  inconvenience  of  giving  it  a  trial  at  a  properly  opened- 
tip  face. 

The  evidence  adduced  in  the  Sheriffs  Court  amply  estab- 
lished that  a  sufficient  trial  of  the  machine  had  been  given 
to  make  it  manifest  to  all  that  it  did  not  conform  to  the  con- 
tract. They  submitted  that  issue  was  clearly  raised  by  the 
appellant's  pleadings.  But  the  interlocutor  of  the  court 
below  contained  no  finding  as  to  whether  or  not  the  machine 
conformed  to  contract,  and  as  to  other  matters  of  fact  raised 
by  the  appellant,  which  if  found  in  his  favor  would  entitle 
him  to  absolvitor.  On  these  *grounds  they  asked  '[260 
that  the  case  should  be  remitted  to  the  court  below  to  pro- 
nounce findifigs  on  these  matters  of  fact. 

Their  further  argument  is  fully  dealt  with  by  the  Law 
Peers  in  their  opinions. 

[They  commented  on — question  of  remit:  Fleeming  v. 
O/'rO;  Duncan  \.  Scott (^),] 

Mr.  E.  E.  Kay,  Q.C.  (with  him  Mr.  Webster,  Q.C.),  main- 
tained  for  the  respondents,  that  it  was  one  of  the  essenl^ial 
conditions  of  the  contract,  that  the  machine  should  be 
tested  as  capable  of  digging  the  material  at  the  *' Carfin  cut- 
ting/* that  it  was  impossible  to  do  that  until  the  appellant, 
in  whose  possession  the  cutting  was,  gave  facilities  for  it, 
namely,  wagons,  rails,  and  a  "properly  opened-up  face." 

It  could  not  be  said  that  the  legal  conclusion  drawn  from 

0)  2  Macq.,  14.     («)  Court  of  Sese.  Cas.,  4th  Scries,  vol,  iii.  (H.  of  L,),  at  p.  73. 
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the  facts  was  wrong — there  was  a  contract  of  sale  and  deliv- 
ery which  made  acceptance  of  the  thing  sold  and  payment 
of  the  price  conditional  on  a  certain  thing  being  done  by 
the  seller,  the  bnyer  by  his  act  prevents  the  possibility  of 
the  seller  falfiUing  the  condition.  Upon  these  facts  the 
court  held  as  a  matter  of  law  that  the  condition  must  be 
held  as  implemented  :  See  BelPs  Prin.,  sect.  50 ;  Erskine,  3, 
3,  36;  and  HuTitefi^  v.  Earl  of  HopetunQ). 

Secondly,  the  appellant  coald  not  show  that  a  fact  mate- 
rial to  the  legal  result  remained  undisposed  of.  Instances 
of  such  omission  might  be  found  in  Fleeming  v.  OrrO; 
J^el  &  Craig  v.  Slme  Line  Steamship  Oom/pany{^\  but 
here  no  such  fact  was  left  unfound  by  the  court. 

The  appellant  did  not  contend  that  the  machine  was  dis- 
conform  to  the  specification,  but  he  did  contend  that — not- 
withstanding there  was  no  trial  at  Carfin  on  a  properly 
opened-up  face — that  there  ought  to  have  been  a  finding 
that  the  machine  was  capable.  The  reason  for  the  absence 
of  such  a  finding  was  obvious.  The  test  of  what  was  a  suit- 
able machine  was  here  expressly  provided  for  bv  the  terms 
of  the  contract.  A  sufficient  machine  under  the  contract 
was  a  machine  which  would  do  the  stipulated  amount  of 
work  at  the  stipulated  trial  at  Carfin. 

261]  *Also,  as  the  appellant  had  not  raised  on  his  plead- 
ings the  contention  that  he  was  relieved  from  complying 
with  the  stipulation  of  supplying  a  properly  opeued-up 
face  and  allowing  a  trial,  by  reason  of  there  having  been  a 
demonstration  of  the  incompetency  of  the  machine  by  a 
trial  which  he  had  made,  he  was  not  able  to  have  a  remit  to 
have  that  fact  found  in  the  findings.  On  these  grounds  he 
submitted  that  the  findings  of  the  court  below  were  conclu- 
sive against  the  appellant. 

[He  also  cited  Hoiham  v.  East  India  Company (^)\ 
Planche  v.  Colburn  and  another  i^y] 

Sir  F.  Her  Schelly  S.G.,  in  reply. 

The  Lords  having  taken  time  to  consider  judgment,  pro- 
nounced the  following  opinions: 

Mar.  7.  Lord  Blackburn  :  My  Lords,  this  is  an  appeal 
against  an  interlocutor  of  the  First  Division  of  the  Court  of 
Session,  pronounced  in  reviewing  the  judgment  of  the 
Sheriffs  Court  of  Lanarkshire,  proceeding  on  proof  taken 
on  a  record  made  up  in  the  Sheriffs  Court. 

The  Court  of  Session,  in  reviewing  the  judgment,  had  full 

0)  4  Macq.,  972.  {*)  1  Durn.  <fc  East,  688-645. 

(«)  2  Mncq.,  14.  (»)  8  Bing.,  14. 

0)  3  App.  Cas.,  72 ;  24  Eng.  R,,  87. 
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power  to  find  the  facts  on  the  proof,  and  to  determine  the 
law  also.  But  the  Legislature  have,  by  the  Judicature  Act 
of  Scotland,  6  Geo.  4,  o.  120,  s.  40,  provided  that — 

When  in  causes  commenced  in  any  of  the  Courts  of  the  Sheriffs,  ....  or 
other  courts,  matters  of  fact  shall  be  disputed,  and  a  proof  shall  be  allowed 
and  taken  according  to  the  present  practice,  the  Court  of  Session  shall,  in 
reviewing  the  judgment  proceeding  on  such  proof,  distinctly  specify  in  their 
interlocutor  the  several  facts  mateiial  to  the  case  which  they  find  to  be  estab- 
lished by  the  proof,  and  express  how  far  their  judgment  proceeds  on  the  matter 
of  fact  so  found,  or  on  matter  of  law,  and  the  several  points  of  law  which  they 
mean  to  decide  ;  and  the  judgment  on  the  cause  thus  pronounced  shall  be  sub- 
ject to  appeal  to  the  House  of  Lords  in  so  far  only  as  the  same  depends  on  or  is 
affected  by  matter  of  Jaw,  but  shall,  in  so  far  as  relates  to  the  facts,  be  held  to 
have  the  force  and  effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively 
fixing  the  several  facts  specified  ill  the  interlocutor. 

The  old  rules  of  pleading  in  force  in  England  at  that  time 
were  founded  on  the  strictest  logic,  often  carried  to  au 
extreme  which,  when  the  pleadings  were  not  managed  by 
very  skilful  *hands,  worked  injustice,  but  always  [262 
founded  on  a  principle.  And  those  which  regulated  special 
verdicts,  to  which  the  Legislature  here  refers,  were  no  excep- 
tion. They  are  very  accurately  and  fully  stated  by  Chief 
Baron  Comyns  in  his  Digest,  title  Pleader.  The  following, 
I  think,  bear  on  the  question  what  the  Legislature  intended  : 

The  jury  may  find  by  their  verdict  all  things  given  in  evidence,  if  it  be  not 
contrary  to  the  evidence  or  the  admission  of  the  parties.     S.  4. 

They  cannot  find  a  matter  contrary  to  the  record,  and  if  they  do,  the  verdict 
is  void  as  to  that.    8.16. 

So  the  jaij  ought  not  to  inquire  of  a  thing  which  is  agreed  by  the  parties  to 
the  issue.     S.  17. 

So  the  jury  cannot  find  matter  out  of  the  issue,  ....  though  the  matter  out 
of  the  issue  destroy  the  plaintiff's  title.    8.  18. 

The  reason  of  this  last  rule,  which  at  first  glance  may 
seem  harsh,  is  that  the  defendant  ought  to  have  obtained  in 
proper  time  leave  to  amend  his  pleadings,  and  not  to  rely 
on  getting  the  jury  to  find  on  the  evidence  something  never 
all**ged  by  him,  and  which  the  plaintiff  was  not  called  upon 
to  w  prepared  to  contest. 

Wiietber  we  take  these  rules  of  English  pleading  as  bur 
guide,  or  the  rules  of  sense  and  logic  on  which  they  are 
founded,  it  seems  to  me  clear  that  the  Court  of  Session  need 
not  in  their  interlocutor  notice  anything  on  which  the  par- 
ties are  agreed.  It  may  be  convenient  to  do  so  in  order  to 
make  the  other  findings  clear,  but  it  cannot  be  necessary. 
And  they  ought  not  to  find  anything,  even  if  destructive  of 
the  plaintiff's  title,  if  it  is  not  included  in  the  issues  joined ; 
if  it  is  necessary  for  the  purposes  of  justice,  they  may,  I 
suppose,  allow  an  amendment,  and  remit  the  amended  issue 
to  tne  court  below  for  further  proof,  or  dispose  of  it  on  the 
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proof  already  given,  as  justice  may  require;  but  they  ought 
not  to  find  it  in  their  interlocutor,  on  the  record  as  it  stands; 
and  no  complaint  can  be  made  in  this  House  against  them 
for  not  doing  what  they  ought  not  to  have  done.  This  view 
of  the  statute  of  Geo.  4  renders  it  important  to  see  what 
the  record  or  issue  is. 

I  have  had  the  advantage  of  perusing  the  opinion  of  my 
noble  and  learned  friend  who  is  to  follow  me  (Lord  Wat- 
son), and  as  I  agree  entirely  in  all  he  says  on  this  subject,  I 
shall  not  repeat  it(*). 

263]  *The  interlocutor  finds  that  the  contract  was  in 
terms  of  the  two  letters,  21st  and  22d  September,  1876.  It  is 
a  question  of  law  what  the  effect  of  those  letters  was.  I  do 
not  feel  much  doubt  about  that.  The  pursuers  were  to  sup- 
ply a  machine  capable  of  digging  and  filling  into  wagons  at 
least  360  cubic  yards  of  clay  in  a  day.  It  was  to  be  brought 
to  the  defender's  cutting  at  Carfin,  erected,  and  tested  be- 
fore February,  1877.  Both  agreed  that  the  event  of  the  test- 
ing was  to  be  conclusive.  If  the  machine  did  not  answer  the 
test,  the  pursuers  were  to  remove  it  before  the  end  of  Febru- 
ary; if  it  did  answer  the  test  the  defender  was  to  keep  it  and 
pay  the  agreed  price. 

1  think  1  may  safely  say,  as  a  general  rule,  that  where  in 
a  written  contract  it  appears  that  both  parties  have  agreed 
that  something  shall  be  done,  which  cannot  effectually  be 
done  unless  both  concur  in  doing  it,  the  construction  of  the 
contract  is  that  each  agrees  to  do  all  that  is  necessary  to  be 
done  on  \i\Q  part  for  the  carrying  out  of  that  thing,  though 
there  may  be  no  express  words  to  that  effect.  What  is  the 
part  of  each  must  depend  on  circumstances.  In  a  very  early 
case  in  England,  in  the  Year  Book  of  9th  Edward  IV,  Easter 
Term,  4  A,  where  the  defendant  was  sued  on  an  obligation, 
the  condition  of  which  was  that,  if  the  great  bell  of  Milden- 
hall  should  be  brought,  at  the  cost  of  the  men  of  Mildenhall, 
hall,  to  the  house  of  the  defendant  in  Norwich,  and  there 
weighed  and  put  in  the  fire  in  the  presence  of  the  men  of 
Mildenhall,  and  the  defendant  made  a  tenor  of  it  to  agree 
with  the  otiier  bells  of  Mildenhall,  the  obligation  should  be 
void.  Choke,  then  chief  iustice,  and  Littleton  and  Moile, 
then  judges,  held  that  a  plea  by  the  defendant  that  the  bell 
was  not  weighed  nor  put  in  the  fire  was  bad,  for  the  defend- 
ant, being  a  brazier,  it  was  his  part  to  weigh  it  and  put  it  in 
the  fire ;  Needham,  who  was  the  fourth  judge,  thought  that 
the  weighing  of  the  bell  required  no  particular  skill,  and 
might  as  well  have  been  done  by  the  men  of  Mildenhall  or 

(')  Ptfst,  p.  483. 
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those  they  employed  as  by  the  defendant.  But  he  said 
that  the  patting  it  into  the  lire  was  the  part  of  the  artificer. 
And  as  I  understand  it,  for  the  rest  of  the  report  is  not  very 
clear,  a  further  point  was  mooted,  and  the  Serjeants  agreed 
that  if  the  defendant  had  put  the  bell  in  the  fire,  without 
seeing  it  weighed,  he  would  have  waived  that  which  was  but 
an  incident,  and  been  *as  much  bound  to  fulfil  that  [264 
which  was  the  substance  of  the  contract,  viz.,  to  maRe  a 
proper  tenor,  as  if  he  had  had  it  weighed.  I  mention  this 
old  case,  decided  in  1469,  because  it  is  on  it  that  the  differ- 
ent digests  laying  down  the  principle  are  all  founded,  and 
because  I  think  it  is  obvious  good  sense  and  justice.  Now, 
applying  this  principle  to  the  present  case;  both  agree  that 
the  machine  shall  be  tested  at  Carfin,  and  therefore  the  pur- 
suers agreed  that  they  would  bring  the  machine  to  the  Car- 
fin  cutting,  and  there  erect  it  on  the  defender's  land,  and 
there  do  tneir  part  in  worUng  it  till  there  had  been  a  fair 
test ;  and  the  defender  agreed  that  he  would  do  his  part^ 
and  even  if  there  had  been  no  express  mention  in  the  letters 
of  a  properly  prepared  face,  the  nature  of  the  thing  shows 
that  he  agreed  to  let  the  pursuers  have  access  to  a  part  of 
the  cutting,  put  by  the  pursuers  in  such  a  condition  that 
the  machine  could  be  fairly  tested  by  working  at  it,  and 
to  assist  in  working  it  there  until  there  had  been  a  fair  test. 
If,  then,  the  averments  on  the  record  had  been  that,  before 
the  end  of  March,  1877,  the  machine  had  been  brought  to 
Carfin  cutting  and  there  delivered  to  the  defender,  who  re- 
quired the  pursuers  to  remove  it,  and  it  was  still  in  his  pos- 
session there,  I  think  there  could  be  no  doubt  that  the  four 
first  findings  in  the  interlocutor  put  a  proper  construction 
on  the  contract,  which,  bein^  a  matter  of  law,  your  Lord- 
ships are  entitled  to  inquire  into,  and  that,  if  they  find  the 
facts  truly,  into  which  your  Lordships  have  no  right  to 
inquire,  it  would  follow  in  point  of  law  that  the  defender, 
having  had  the  machine  delivered  to  him,  was  by  his  con 
tract  to  keep  it,  unless  on  a  fair  test  according  to  the  contract 
it  failed  to  do  the  stipulated  quantity  of  work,  in  which 
case  he  would  be  entitled  to  call  on  the  pursuers  to  remove 
it.  And  by  his  own  default  he  can  now  never  be  in  a  po- 
sition to  call  upon  tite  pursuers  to  take  back  the  machine, 
on  the  ground  that  the  test  had  not  been  satisfied,  he  must, 
as  far  as  regards  that,  keep,  and  consequently  pay  for  it. 

But  the  tiine  when  the  machine  was  brought  to  Carfin  and 
the  defender  refused  a  further  trial  was  long  after  February, 
1877 ;  it  was  in  September  and  October,  1878.     Unless  both 
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parties  bad  agreed  to  enlarge  the  time,  the  original  bargain 
wonid  have  come  to  an  end  by  efflux  of  time  in  1877. 
265]  *But  it  is  agreed  on  the  record  that  the  time  was 
enlarged,  and  the  bargain  in  all  other  respects  still  in  force 
at  least  as  late  as  Jaly,  1877,  and  the  Court  of  Session  was 
not  called  upon  to  repeat  in  the  interlocutor  what  was  agreed 
on  the  record  by  both  parties.  There  is  a  controversy  on 
the  record  as  to  the  terms  on  which  the  time  was  enlarged ; 
and  the  question  raised  on  that,  which  is  a  question  of  fact, 
is  disposed  of  by  the  last  finding  in  the  interlocutor,  into 
the  accuracy  of  which,  it  being  a  finding  of  fact,  your  Lord- 
ships are  not  entitled  to  inquire. 

It  was,  however,  argued  at  your  Lordships'  bar  that  that 
was  another  ground  of  defence  appearing  on  the  evidence.  I 
think  I  state  fairly,  and  as  favorably  to  the  pursuers  as  I 
can,  the  argument  thus : 

It  was  said  that  the  repeated  failures  of  the  machine  be- 
tween July,  1877,  and  October,  1878,  though,  not  being  on 
the  stipulated  place  and  in  the  stipulated  manner,  they  were 
not  the  test,  nevertheless,  coupled  with  the  other  evidence, 
showed  that  the  machine  was  not  such  as  could  possibly  in 
substance  satisfy  the  contract.  And  that,  therefore,  the  de- 
fender was  justified,  or  at  least  excused,  in  refusing  to  incur 
further  expense  and  trouble  in  putting  in  force  a  test  which 
could  not  possibly  turn  out  favorably  to  the  pursuers,  and 
that  he  was  entitled  to  throw  the  machine  bacK  on  the  pur- 
suers' hands,  not  on  account  of  the  terms  of  the  bargain, 
but  on  the  general  ground  that  a  purchaser  is  entitled  to 
return  a  thing  which  has  been  delivered  to  him  in  fulfilment 
of  a  contract,  and  to  demand  back  the  price  if  paid,  or  re- 
fuse payment  if  not  yet  paid,  if  the  thing  delivered  is  not 
in  substance  the  thing  contracted  for.  On  the  principle  of 
the  civil  law  expressed  in  the  Digest,  lib.  18,  title  4 :  *'5X  ess 
pro  auro  veneat  non  r>aleV^ 

I  do  not  think  it  desirable  to  express  an  opinion  on  a  point 
which  it  is  not  necessary  now  to  discuss.  I  will,  therefore, 
only  say  that  the  view  I  took  of  the  law  on  this  point  in 
1867  is  expressed  in  a  judgment  of  the  Queen's  Bench, 
which  I  delivered  in  Kennedy  v.  Panama  Mail  Company  i^). 
The  other  judges  of  that  court  adopted  that  exposition  of 
the  law,  and  Ihave  not  yet  seen  any  reason  to  change  my 
opinion.  But  I  agree  that  if  such  a  defence  had  been  raised 
266]  on  the  record  in  this  case,  the  Court  of  *Se8sion  ought, 
in  their  interlocutor,  to  have  found  how  much,  if  any,  of 
the  allegations  were  proved  in  fact.     It  is  because,  having 

(»)  Law  Rep.,  2  Q.  B.,  680,  at  p.  686. 
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carefully  read  the  record,  and  having  had  the  advantage  of 
reading  my  noble  and  learned  friend  (Lord  Watson's)  ob- 
servations on  the  record,  I  am  clearly  of  opinion  that  no 
such  defence  was  raised  by  the  issue:  that,  I  think,  the 
Court  of  Session  were  not  bound  in  their  interlocutor  to  deal 
with  it,  even  if  it  was  made  on  the  argument  before  them, 
which  I  think  it  was  not. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be  dis- 
missed, with  costs. 

Lord  Watson  :  My  Lords,  this  appeal  is  brought  against 
a  judgment  of  the  First  Division  of  the  Court  of  Session,  by 
which  the  appellant,  John  Mackay,  railway  contractor, 
Wishaw,  has  been  decerned  to  make  payment  to  the  re- 
spondents, who  are  a  firm  of  engineers  in  Airdrie,  of  the 
sum  of  £1,115  sterling,  being  the  price  of  a  patent  steam-ex- 
cavating machine,  manufactured  and  supplied  by  them  to 
the  appellant,  as  in  implement  of  a  written  contract  of  sale 
entered  into  between  the  parties  in  the  month  of  September, 
1876. 

The  action  was  raised,  and  a  proof  was  allowed  and  taken 
in  the  Sheriff  Court ;  and  it  became  the  duty  of  the  Court 
of  Session,  in  reviewing  the  judgments  of  the  sherip's  pro- 
ceeding on  Ihat  proof,  to  specify  in  their  interlocutor,  as 
reqnir^  by  sect.  40  of  the  Scotch  Judicature  Act  (6  Geo.  4, 
c.  120),  the  several  facts  material  to  the  case  which  they 
found  to  be  established  by  the  proof,  and  to  express  how 
far  their  judgment  proceeded  on  the  matter  of  fact  so  found, 
or  on  matter  of  law,  and  the  several  points  of  law  which 
thev  meant  to  decide. 

The  specific  findings  upon  which  the  decerniture  against 
the  appellant  is  rested  in  the  judgment  under  appeal,  are 
as  follows: — [Reads  the  interlocutor  of  the  court  below ('>.] 

Tn  so  far  as  these  findings  consist  of  matters  of  fact,  tne 
review  of  this  House  is  excluded  by  the  clause  of  the  Judi- 
cature Act  already  referred  to  (*). 

The  first  two  findings  relate  exclusively  to  the  constitu- 
tion and  construction  of  the  written  contract  upon  which 
the  action  is  laid,  *and  are,  therefore,  matters  of  law.  [267 
ISo  appeal  has  been  taken  against  these  findings,  and  the 
appellant  must  be  held  to  admit  that  they  are  sound.  But 
the  appellant  is  not  thereby  precluded  from  founding  upon 
other  conditions  of  the  contract,  or  upon  other  views  of  the 
contract,  so  long  as  these  do  not  involve  the  negation  of 
what  is  affirmed  by  the  findings  in  question. 

In  my  opinion  the  third  and  fourth  findings  involve  law  as 

(«)  Avte,  p.  426.  («)  AiUe,  p.  428. 
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well  as  fact,  in  so  far  as  they  assume  or  imply  that  the  ap^ 
pellant  was,  by  the  conditions  of  the  contract,  bound  to 
provide  the  "properly  opened-u})  face"  on  which  the  ma- 
chine was  to  be  tried.  So  far  as  it  is  thereby  found  that,  of 
the  two  contracting  parties,  the  appellant  alone  had  it  in  his 
power  to  provide  a  properly  opened-up  face  in  the  Cartia 
cutting,  and  that  the  appellant  did  not  provide  such  face, 
notwithstanding  repeated  demands  on  the  part  of  the  respon- 
dents, nothing  appears  to  me  to  be  involved  except  matter 
of  fact. 

The  fifth  finding  appears  to  me  to  be  one  of  fact  only. 

The  appellant  challenges  the  interlocutor  under  appeal 
upon  two  grounds.  First  of  all,  he  maintains  that,  in  re- 
spect there  is  no  finding  to  the  effect  that  the  digging  ma- 
chine was  conformed  to  contract,  the  facts  as  found  are 
insuflBcient  to  sustain  a  decree  for  the  contract  price.  Alter- 
natively he  asserts  that  there  were  important  issues  of  fact 
raised  by  him  in  the  court  below,  to  which  his  proof  was 
directed,  but  which  the  court  has  hot  disposed  of  ;  and  he 
contends  that,  assuming  the  facts  already  found  to  warrant 
the  decree  appealed  against,  he  will,  upon  these  issues  being 
decided^  in  his  favor,  be  entitled  to  decree  o(  absolvitor. 
And  it  was  contended  that  the  House  ought,  with  a  view  to 
the  final  disposal  of  the  case,  to  remit  to  the  First  Division  of 
the  Court  to  pronounce  findings  upon  these  matters  of  fact. 

In  order  to  a  due  understanding  of  the  interlocutor  under 
appeal,  and  of  the  appellant's  contention,  it  is  necessary  to 
refer  to  the  closed  record,  which  is  the  issue  to  which  the 
proof  of  the  parties  was  directed,  and  to  which  the  findings 
of  the  court  apply. 

The  respondents,  in  their  condescendence  (Articles  1  and 
2),  set  forth  the  two  letters  of  the  21st  and  22d  of  Septem- 
ber, 1876,  which  have  been  held  to  constitute  the  contract. 
The  first  in  date  bears  to  be  a  confirmation  by  the  respon- 
268]    dents  of  a  verbal  arrangement  ^between  one  of  their 

I)artners  and  the  appellant.  [His  Lordship  read  the  first 
etter  (*).]  The  letter  of  the  22d  of  September,  which  is  a 
confirmation  of  the  preceding  by  the  appellant,  recapitulates 
the  terms  of  the  agreement  in  language  somewhat  different, 
but  having,  for  all  practical  purposes,  the  same  meaning. 

The  parties  are  agreed  upon  the  record  as  to  the  following 
facts : — (1)  that  the  machine  was  not  ready,  and  was  not  sent 
to  Garfin  cutting  before  or  during  February,  18T7  ;  (2)  that 
it  was  afterwards  sent  to  Garriongill  cutting,  and  remained 
there  from  July,  1877,  till  May,  1878 ;  and  (3)  that  there- 

(>)  AnU,  p.  420. 
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after,  certain  repairs  and  alterations  having  been  made  upon 
it,  the  machine  was  sent  to  Carfin  cutting  about  the  middle 
of  the  month  of  September,  1878,  where  it  still  remained  at 
the  time  the  action  was  raised.  They  are  also  agreed  that 
from  July,  1877,  to  August,  1878,  the  appellant  was  unable 
to  proceed  with  his  work  at  the  Gartin  cutting  owing  to  a 
change  of  the  plans  of  the  railway  company. 

The  parties  join  issue,  however,  upon  the  points  follow- 
ing:— (1)  the  appellant  alleges,  but  the  respondents  deny, 
that  he  was  in  a  position  to  give  a  proper  working  face  for 
testing  the  machine  at  Cartin  cutting  in  February,  1877 ; 
(2)  the  respondents  state  that  the  machine  was  sent  to  and 
kept  at  Garriongill  cutting  merely  for  the  purpose  of  experi- 
ment, with  a  view  to  its  being  improved  and  strengthened 
before  it  was  tested  at  Cariin,  whereas  the  appellant  avers 
(Ans.  to  Cond.  6)  that  the  parties  ^^  agreed  that  the  machine 
instead  of  being  tested  at  the  Carfin  cutting  should  be  tried 
at  the  Garriongill  cutting." 

The  respondents  (Cond.  7)  aver  in  substance  that  the  ma- 
chine was  sent  to  Cariin  in  order  to  its  being  subjected  to  the 
contract  test, — that  a  proper  working  face  was  not  provided 
by  the  appellant  whilst  the  machine  was  at  work  there, — 
that  the  machine  could  not  in  consequence  be  fairly  tried, 
and  that  '^  the  machine  was  fit  for  the  contemplated  work." 
The  appellant  (Ans.  Cond.  7)  admits  that,  **  on  request  of 
the  respondents,"  he  *' permitted  them  to  make  a  further 
trial  of  the  machine  ;  a  suitable  face  was  then  ready  for  trial 
on  3d  August,  1878.  In  consenting  to  a  further  trial  at 
Carfin,  the  defender  informed  the  pursuers  that,  if  the  ma- 
chine *again  broke  down  it  would  have  to  be  removed  [269 
BO  as  not  to  interfere  with  the  progress  of  the  cutting,  which 
liad  to  be  proceeded  with  with  the  utmost  dispatch."  The 
appellant  meets  the  respondents'  allegations  as  to  his  fail- 
ure to  provide  a  suitable  working  face,  and  the  fitness  of 
the  machine,  with  a  direct  negative,  thereby  asserting  that 
lie  did  provide  a  proper  face  whilst  the  machine  was  work- 
ing at  Cartin,  and  that  the  machine  was  not  capable  of  per- 
forming the  amount  of  work  required  by  the  conditions  of 
the  contract. 

The  8th  article  of  the  condescendence  for  the  respondents 
is  in  these  terms  : — '*The  defender  (appellant)  called  on  the 
pursuers  (respondents)  to  remove  the  machine  from  Carfin, 
as  he  alleged  it  had  not  excavated  and  filled  the  stipulated 
quantity.  The  pursuers  refused  to  do  so,  and  the  machine 
is  still  at  Carfin.     The  machine  was  delivered  to  the  defender 
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atCartin,  and  is  still  in  his  possession  there."  The  appel- 
lant's answer  is,  *' Admitted." 

The  foregoing  answer  appears  to  me  necessarily  to  imply 
an  admission  on  the  part  of  the  appellant  that  the  machine 
was  delivered  to  him  at  Carfin  catting  by  the  respondents  as 
an  implement  of  the  contract,  and  that  he  rejected  it  be- 
cause of  its  incapacity  to  perform  the  amount  of  work  stipu- 
lated in  the  contract.  And  that  must  be  read  in  connection 
with  his  previous  assertion  that  the  *' further  trial"  at  Car- 
fin  was  made  on  a  proper  face.  Taking  all  his  averments 
together,  they  appear  to  me  to  disclose  no  ground  of  defence 
to  the  action,  except  one,  that  the  machine  was  disconform 
to  contract,  as  was  evidenced  by  the  fact  that  it  had  been 
subjected  to  the  contract  test  by  working  at  a  suitable  face, 
and  had  failed  to  perform  the  stipulated  amount  of  work. 
And  it  is  a  notable  circumstance  that,  neither  in  the  opinion 
of  Lord  Shand,  who  carefully  states  the  respective  conten- 
tions of  the  parties,  nor  in  the  judgment  delivered  by  Lord 
Mure,  is  there  to  be  found  the  least  indication  of  any  other 
controversy  having  been  raised  before  the  Court  of  Session 
by  the  appellant. 

This  view  of  the  appellant's  record  is  borne  out  by  his 

Sleas  in  law.     The  only  pleas  which  indicate  any  substantive 
efence  to  the  respondents'  claim  for  the  contract  price  are 
these  * 

*'2.  The  machine  having  failed  on  trial,  the  defender  is 
not  bound  to  accept  it. 

270]  ***3.  The  sale  of  the  machine  having  been  condi- 
tional on  the  trial,  which  has  failed,  the  defender  is  not  liable 
in  the  price  thereof." 

Such  being  the  shape  of  the  record  or  issue  to  which  the 
findings  of  the  Court  of  Session  are  applicable,  I  am  of  opin- 
ion that  the  findings  in  the  interlocutor  appealed  against  are 
in  themselves  sufficient  to  entitle  the  respondents  to  decree 
for  the  price  of  the  machine.  The  terms  of  the  contract 
seem  to  me  to  imply  very  plainly  that  it  was  incumbent  on 
the  appellant,  and  not  upon  the  respondents,  to  provide  a 
properly  npened-up  face"  for  the  trial  of  the  machine. 
Then  the  court  negatives  the  existence  of  the  agreement, 
alleged  by  the  appellant,  to  substitute  Garriongill  For  Carnii 
cutthig  a^  t  lie  place  of  trial ;  and  find  in  substance  that  tlie 
appellant  faited  to  provide  a  proper  face  at  Carfin  cutting, 
*' not  withstanding  repeated  demands"  on  the  part  of  the 
respondents.  The  respondents  were  only  entitled  to  receive 
payment  ot  the  price  of  the  machine  on  the  condition  that  f 

'  gJioiiMJ^  tried  at  a  proper  working  face  provided  by  tlie  / 

i 


[ 
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appellant,  and  that  on  trial  it  shoald  excavate  a  certaia 
amount  of  clay  or  other  soft  substance  within  a  given  time. 
They  have  been  thwarted  in  the  attempt  to  fulfil  that  con- 
dition by  the  neglect  or  refusal  of  the  appellant  to  furnish, 
the  means  of  applying  tile  stipulated  test ;  and  their  failure 
being  due  to  his  fault,  I  am  of  opinion  that,  as  in  a  question 
with  him,  they  must  be  taken  to  have  fulfilled  the  condition. 
The  passage  cited  by  Lord  Shand  from  Bell's  Principles 
(§60)  to  the  effect  that,  '*  If  the  debtor  bound  under  a  cer- 
tain condition  have  impeded  or  prevented  the  event,  it  is 
held  as  accomplished.  If  the  creditor  had  done  all  that  he 
can  to  fulfil  a  condition  which  is  incumbent  on  himself,  it  is 
held  suflScient  implement,"  expresses  a  doctrine,  borrowed 
from  the  civil  law,  which  has  long  been  recognized  in  the 
law  of  Scotland,  and  I  think  it  ought  to  be  applied  to  the 
present  case. 

It  was  argued  for  the  appellant  that  the  condition  was 
only  intended  to  operate  m  his  favor,  and  that  he  might 
therefore  dispense  with  it  and  defend  himself  upon   the 
ground  that  the  machine  was,  in  point  of  fact,  disconform 
to  contract.    But  I  cannot  regard  the  stipulation  in  that 
*'ght ;  it  was  so  obviously  for  the  interest  of  the  manufac- 
turers of  this  new  patent  machine  *to  have  the  ques-    [271 
^?'^»^hether  it  was  or  was  not  conform  to  contract,  deter- 
lued  by  reference  to  a  simple  and  definite  test,  instead  of 
^o#^^§  I®'*'  ^^  tb©  uncertainty  of  speculative  opinion,  aggra- 
vated by  the  risk  of  litigation. 

tAj3  c  ^^  proceed  to  consider  whether,  before  disposing  of 

^g  j®®»  any  remit  should  be  made  to  the  court  below. 

h^Sfr,^  V^nderstood  the  appellant's  argument,  he  desired  to 

S&5»^JQ^  opportunity  of  asking  findings  from  the  Court  of 

^om:^  ^^rac^  effect  that  (1)  the  machine  was  disconform  to 

^o  Jb^^  j^J-^  ^nd  (2)  that  the  trials  of  the  machine,  though  not 


terc^  t^   m^'^^^  ^®  equivalent  to  the  test  provided  by  the  con 

ffi^/^  ^^^^^^ue  its  disconformity  to  contract  apparent  to  all  con- 

<^6w^^        •     Kfir/oas  other  points  were  suggested  for  remit,  but 

J^Ppeared   to  me  to  be  mere  afterthoughts,  and  being 

^^  find  any  trace  of  their  having  been  made  grounds 

""^^ce  in  the  record,  I  take  no  further  notice  of  them. 

Case  lodg*^^  *or  the  appellant,  his  pleadings  upon  the 

^hici  jnoiade  a  great  deal  of  unnecessary  observation 

^epfQof  i^<i  in  the  cause,  are  thus  summed  up  (Case, 

H/,^  auly  fact  found  by  the  interlocutor  is  that 


^\  <.  \5aJv\ed  to  provide  a  properly  opened-up  face 

^^^V     c^v^^^^S-     I^  5s  submitted  that  this  finding  does 

\^Y  ^^  ^^^9  warrant  the  finding  that  the  appellant 
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is  liable  to  pay  the  sum  of  £1,116  and  expjenses.  It  is  con- 
sistent with  the  facts  found  that  the  machine  was  not  in  fact 
according  to  contract,  and  that  such  trials  as  there  had  been 
afforded  ample  evidence  of  this.  If  this  be  so,  it  is  submit- 
ted that  the  appellant  would  not  be  liable  to  pay  for  the 
machine,  and  it  is  contended  that  the  evidence  establishes 
these  facts,  or,  at  all  events,  that  the  machine  did  not  com- 
ply with  the  contract." 

In  the  view  which  I  have  taken  of  the  jndgment  under 
appeal,  any  general  allegation  by  the  appellant,  to  the  effect 
that  the  machine  was  not  conform  to  contract,  is  irrelevant, 
because,  according  to  that  view,  the  machine  must  be  held 
to  have  satisfied  the  contract  test,  which  was  not  applied, 
owing  to  the  default  of  the  appellant. 

As  to  his  other  allegation,  tuat,  ^'such  trials  as  there  bad 
been"  made  it  clear  that  the  machine  was  disconform  to 
contract,  I  doubt  whether  it  is  to  be  found  on  the  record, 
272]  and,  even  if  it  be,  I  have  *no  doubt  of  its  irrele- 
vancy. No  such  statement  would,  in  my  opinion,  afford  a 
relevant  answer  to  the  case  disclosed  by  the  interlocutor  un- 
der appeal,  unless  it  amounted  to  this,  that  the  machine  was 
so  disconform  to  the  specification,  or  so  palpably  deficient 
in  working  power,  that  the  respondents  were  not  in  bona 
fide  to  tender  it  to  the  appellant  as  in  implement  of  the  con- 
tract. I  need  only  add  that  I  have  not  heard  it  suggested 
in  argument  that  any  such  case  has  been  made  by  the  ap- 
pellant, on  record  or  elsewhere. 

In  appeals  falling  within  the  scope  of  the  40th  section  of 
the  Judicature  Act,  1825, 1  humbly  conceive  that  this  House 
has  no  concern  with  the  proof  which  has  been  led  in  the 
Sheriff's  Court.  When  it  can  be  shown  that  the  CJourt  of 
Session  has  not  exhausted  the  issue  before  it,  and  that  there 
are  material  questions  of  fact  left  undetermined,  a  remit  will 
be  made  to  the  court  below  to  pronounce  findings  upon 
these  questions,  but  that  can  only  be  shown  by  a  reference 
to  the  record,  and  not  to  the  proof.  It  would,  in  my  opin- 
ion, be  productive  of  great  inconvenience  if  the  House  were 
to  make  remits  upon  matters  of  fact  which  are  not  very 
plainly  set  forth  upon  record,  as  substantive  grounds  either 
of  pursuit  or  of  defence. 

I  am  accordingly  of  opinion  that  the  application  for  a  re- 
mit which  has  been  made  by  the  appellant's  counsel,  ought 
not  to  be  entertained,  and  that  the  judgment  under  appeal 
must  be  affirmed,  with  costs,  and  the  appeal  dismissed. 

Lord  Selborne,  L.C:  My  Lords,  having  had  an  oppor- 
tunity of  reading  in  print  the  judgments  which  have  now 
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bet»n  delivered  by  my  two  noble  and  learned  friends,  and 
agreeing  with  them,  1  think  it  unnecessary  to  add  anything 
farther. 

Interloctdors  appealed  from  affirmed;  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  March  7th,  1881. 

Agent  for  appellant :   William  JRobertson. 
Agents  for  respondents :  Simson  &  Wakeford. 

See  Ante,  215  note.  not  preclude  him  from  insisting  on  the 

Where,  by  the  terms  of  a  contract  of  provisions  of  the  agreement  giving  him 

sale,  defendant  agreed  to  pay  plaintiff  one  year  from  the  execution  and  deliv- 

^,000  of  the  purchase-money  on  the  ery  of  the  conveyances  before  the  ma- 

execution  and  delivery  of  conveyances  turity  of  the  first  payment,  and  suit 

of  plaintiff's   half-interest   in  certain  brought  in  less  than  one  year  from  the 

foreign  patents,  and  the  balance  within  tender   of   the  conveyances  for  final 

one  year,  the  making  by  defendant  of  payment  is  prematurely  brou|fht :  Hub- 

the  first  payment  without  insisting  on  bell  v.   Southard,  18  N.   \.   Weekly 

the  delivery  of  the  conveyances,  does  Dig.,  868. 


[6  Appeal  Oases,  278.] 
H.L.  (Sc.),  March  7,  1881 
[HOUSE  OF  LORDS.] 

*LoRD  Blantyre  and  Another,   Appellant;  The    [273 
Clyde  Navigation  Trustees,  Respondents. 

Navigable  River— BigM  of  the  Clyde  Trustees  to  dredge  Foreslutre,  the  Property  of 
the  JUparian  Proprietor — Clyde  NamgaUon  Consolidation  Act  (21  <&  22  Vict. 
e.  149),  M.  76,  81 

The  Clyde  Navigation  Trustees,  being  empowered  by  sects.  76  and  84  of  21  <fr  22 
Vict,  c  149,  to  dredge  the  bed  of  the  river  Clyde  to  a  depth  of  seventeen  feet,  can- 
not be  ind«»rdicted  from  dredging  ground  which  has  been  declared  the  property  of 
the  riparian  owner,  subject  to  any  riffht  which  the  public  may  have  over  it,  and  sub- 
ject also  to  any  rights  conferred  on  the  trustees  by  their  acts  of  Parliament. 

Heid  so,  affirming  the  decision  of  the  court  below,  but  without  prejudice  to  the 
question  of  their  liability  to  subsequent  compensation  for  damage. 

See  33  Eng.  R.,  533,  559  note.  Ohio :  R.  R.  Co.  f>,  Carr,  88  Ohio  St. 

Iowa:    Wood  v.  Chicago,  Rock  Isl-    R.,  448. 

and,  etc.,  60  Iowa,  456.  Oregon:  Shaw  v.  Oswego,  10  Ore- 

New  York :  People  9.  Thompson,  1    gon,  871. 

N.  Y.  Cr.  R.,  501.  United  States:    Potomac,    etc..  v. 

Upper  Potomac,  etc.,  109  U.  S.,  672. 
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[6  Appeal  Cases,  296.] 

H.L.  (Sc.),  March  24,  1881. 

[HOUSE  OF  LORDS.] 

295]      *ScoTT  and  Others,  AppdlanU;  Howard  and 
Others,  Respondents. 

Personal  and  Seal  Property— PriviUgee  etipulaUd  for  in  Conveyance  of  Herita- 
ble Bahjecte — Jus  quasUum  tertio — Theatre, 

Trustees  actiDf?  for  the  shareholders  or  rentallers  of  a  theatre,  called  the  Queen's  The- 
atre and  Opera  House,  who  had  obtained  a  fea  right  to  the  site,  granted  in  1858  a  dis- 
position of  the  ground  and  buildings  to  one  J.  B.,  subject,  inter  alia,  to  the  real  burden  of 
a  perpetual  annuity  of  £2  per  share  to  each  rentaller  of  the  said  Queen's  Theatre  and 
Opera  House,  and  to  the  successors  or  assignees  of  them ;  and  it  was  further  declared 
that  each  of  the  said  rentallers,  or  the  assignee  or  successors  of  such,  sliould  at  all 
times  be  entitled,  iiUer  alia,  to  free  admission  to  the  auditorium  of  the  said  Queen's 
Theatre  and  Opera  House ;  also  declaring  that  J.  B.  should  not  convert  the  said 
theatre  to  any  other  use ;  and  that  he  should  keep  it  open  for  performance  six 
months  in  each  year.  There  was  no  stipulation  as  to  insurance  of  the  theatre  or  as 
to  the  rebuilding  of  it  in  case  of  destruction  by  fire  or  otherwise. 

In  1865  the  theatre  was  entirely  destroyed  by  fire,  and  was  rebuilt  by  J.  B.'b 
trustee  and  called  by  another  name. 

In  1876  it  was  again  entirely  burnt  down,  and  ag^ln  rebuilt 

From  1865  to  1879  the  theatre,  under  the  new  name,  was  twice  sold,  but  In  each 
case  the  conyeyance  was  granted  subject  to  the  "  real  burdens,  conditions,  provi- 
sions, declarations,  and  others,**  specified  in  the  original  disposition  of  1868,  and 
especially  under  the  burden  of  payment  of  the  annuities  to  the  rentallers,  and  of 
allowing  "  these  parties  the  privileges  to  which  they  are  entitled."  The  privilege 
of  free  admission  was  enjoyed  by  the  rentallers  for  fourteen  years  after  the  destruc- 
tion of  the  first  theatre.  But  in  1879  disputes  arose  as  to  the  yalidity  of  the  rental- 
lers* right  to,  inter  alia,  the  privilege  of  free  admission.  The  trustees  maintained 
that  the  rentallers  were  entitled  under  Uie  disposition  of  1858  and  the  succeeding 
conveyances  to  the  same  privil^es  in  the  new  theatre  which  they  had  in  the  first : 

Held,  affirming  the  decision  of  the  court  below,  that  the  privileges  conferred  on 
the  rentallers  by  the  original  dispositions — other  than  the  payment  of  the  annuities, 
which  was  constituted  a  real  burden — rested  only  on  the  personal  obligation  of  the 
original  disponee,  and  were  confined  to  the  theatre  then  in  existence ;  and  that  the 
subsequent  deeds,  to  which  the  rentallers  were  not  parties,  were  not  intended  to, 
and  did  not,  confer  on  them  any  new  right. 

Appeal  from  the  Second  Division  of  the  Coart  of  Session, 
Scotland. 

296]  *This  action  was  originally  raised  by  Thomas 
Scott  and  others,  the  appellants,  as  trustees  for  a  body  of 
persons  known  as  rentallers  or  shareholders  of  the  Theatre 
Koyal,  Edinburgh,  who  claim  certain  rights  of  admission 
to  that  theatre,  against  the  respondents  Messrs.  Howard  and 
Logan,  lessees  of  the  theatre,  and  the  Edinburgh  Theatre 
Company,  Limited,  who  are  the  proprietors. 

The  questions  raised  are  (1.)  whether  the  rentallers  are 
individually  entitled  at  all  times  to  free  admission  to  the 
auditorium  of  the  theatre,  except  to  certain  private  boxes, 
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and  to  book  and  secure  their  places  beforehand  without 
charge  whenever  that  privilege  is  enjoyed  by  the  public ; 
and  (2.)  whether,  the  appellants,  as  trustees,  have  tne  sole 
and  exclusive  right  to  use  the  private  box  in  the  theatre  set 
apart  for  them,  and  to  occupy  the  same  by  themselves  or 
others  to  whom  they  may  give  permission  to  occupy  it. 

Previous  to  1829,  the  ground  on  which  the  theatre  was 
built  was  devoted  to  the  purpose  of  a  circus,  which  was 
afterwards  converted  into  a  theatre  called  the  Caledonian 
Theatre.  In  1829  the  lease  of  the  ground  and  buildings  was 
acquired  by  a  body  of  shareholders,  called  rentallers,  of 
whom  the  present  appellants  are  the  successors,  and  the 
theatre  received  the  name  of  the  Adelphi  Theatre. 

In  May,  1868,  that  theatre  was  destroyed  by  fire,  and 
while  it  was  in  the  course  of  being  rebuilt  by  the  share- 
holders, thev  obtained  from  the  governors  of  Heriot's  Hos- 
pital, who  had  become  owners  of  the  site,  a  feu  charter 
dated  the  13th  of  November,  1854,  by  which  the  former 
leasehold  right  was  changed  to  a  feu  right.  This  charter 
was  in  favor  of  Dr.  Robert  Jeflferiss  and  others,  "in  trust  for 
behoof  of  such  person  or  persons  as  now  or  shall  hereafter 
become  shareholders  of  the  edifice  or  building  now  in  course 
of  being  erected  on  the  site  of  the  Adelphi  Theatre,  and 

E remises  therewith  connected,  all  lately  destroyed  by  tire. 
Q  this  charter  the  shareholders  are  taken  bound  to  erect 
and  maintain  buildings  of  the  value  of  £2,000;  but  it  does 
not  require  that  they  shall  use  it  as  a  theatre. 

The  theatre  when  rebuilt  was  called  the  Queen's  Theatre 
and  Opera  House,  and  opened  in  1866. 

*In  1867  the  shareholders  sold  the  theatre  to  Mr.  [297 
John  Brown  of  Marlie,  and  a  disposition  in  his  favor  was 
granted  bv  Dr.  Jefferiss  and  others,  as  trustees,  dated  the 
^th  of  Mav,  1858.  The  subiects  conveyed  to  Mr.  Brown 
were  the  whole  area  on  which  the  theatre  stood,  together 
with  the  theatre  itself,  and  the  shops  and  others  adjoining 
thereto,  with  the  whole  furnishings  and  tittings.  The  chief 
consideration  given  by  Mr.  Brown  for  the  sale  was  his  under- 
taking to  relieve  the  trustees  of  all  debts  upon  the  building, 
which  debts  amounted  to  about  £14,000;  secondly,  it  was 
expressly  provided  and  declared  that  the  subjects  were  dis- 
poned under  the  real  burden  of  payment  of  a  perpetual 
annuity  of  £2  per  share  to  each  of  the  shareholders  or  rent- 
allers of  the  theatre,  whose  number  was  about  100,  and 
whose  names  were  inserted  in  a  schedule  signed  as  relative 
to  the  conveyance,  and  to  their  respective  successors  and 
assigns  ;  and  thirdly,  it  was  further  provided  and  declared, 
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that  each  of  said  shareholders  or  rentallers,  or  the  assignee 
or  successor  of  such  shareholder  or  rentaller,  shall  at  all 
times  be  entitled  to  free  admission  to  the  audience  depart- 
ment of  said  theatre  other  than  the  present  private  boxes 
and  the  box  presently  set  apart  for  us,  the  first  and  second 
parties  hereto,  as  trustees  aforesaid,  and  which  box  shall 
continue  to  be  set  aside  for  the  sole  use  of  us,  the  said  first 
and  second  parties,  as  trustees  aforesaid  and  our  successors 
in  office ;  but  declaring  that  said  right  of  free  admission 
shall  be  personal  to  each  shareholder  or  rentaller,  and  that 
such  shareholder  or  rentaller  shall  not  be  entitled  to  sub- 
stitute any  one  in  his  or  her  right  to  admission,  to  whom  the 
share  itself  shall  not  have  been  transferred  in  manner  before 
expressed ;  and  further,  in  the  event  of  a  share  being 
acquired  by  more  than  one  individual,  only  one  of  such 
individuals  shall  be  entitled  in  virtue  thereof  to  free  admis- 
sion to  said  theatre  as  aforesaid,  and  also  providing  and 
declaring  that  the  said  John  Brown  and  his  foresaids  shall 
not  be  entitled,  without  the  consent  of  the  said  shareholders 
or  rentallers  and  their  foresaids,  to  convert  the  said  theatre 
and  opera  house  to  any  other  use  or  purpose  than  a  theatre 
and  opera  house  ;  and  also  providing  and  declaring  that  the 
said  theatre  and  opera  house  shall  be  kept  open  for  per- 
formance during  at  least  six  months  in  each  year/'  In  the 
following  July  Mr.  Brown  died  uninfeft ;  and  infeftment  on 
298]  *the  disposition  in  his  favor  was  taken  by  Mr. 
William  Shaw  Soutar  his  testamentary  trustee. 

In  1865  the  theatre  was  again  destroyed  by  fire ;  and  in 
1866  Mr.  Soutar  built  on  the  same  site  another  theatre  at  a 
cost  of  £17,000.  The  new  theatre  was  opened  as  the 
Theatre  Royal,  and,  as  had  been  the  case  in  the  previous 
edifice,  a  private  box  was  set  aside  for  the  sole  and  exclusive 
use  of  the  trustees ;  and  the  shareholders  or  rentallers  ex- 
ercised their  right  of  free  admission  in  terms  of  the  declara- 
tion in  their  favor  in  the  disposition  to  Mr.  Brown,  and  in 
Mr.  Sou  tar's  sasine  of  1868. 

In  1874  Mr.  Soutar,  as  Mr.  Brown's  trustee,  sold  this 
theatre  to  the  present  defender  Mr.  Logan  for  £11,000,  with 
entry  at  Martinmas,  1874 ;  but  before  the  price  was  paid, 
and  any  conveyance  delivered,  the  theatre  was  entirely 
destroyed  by  fire  on  the  6th  of  January,  1875.  The  build- 
ing had  been  insured  for  £12,000,  and  Mr.  Logan  having, 
after  some  delay,  received  a  conveyance  to  the  subjects  pro- 
ceeded to  re-erect  a  theatre  on  the  site.  In  this  disposition, 
which  was  recorded  on  the  27th  of  April,  1875,  the  subjacta 
were  disponed  to  Mr.  Logan,  his  heirs  and  assignees,  **with 
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and  under  the  real  burdens,  provisions,  declarations,  and 
others  specified  in  the  instrnments  of  sasine,  dated  1868,  in 
iavor  of  Mr.  Soutar  as  Mr.  Brown's  trustee,  "declaring  that 
the  whole  subjects  are  so  disponed  with  and  under  and  sub- 
ject to  the  whole  burdens  incumbent  on  me  the  said  William 
Shaw  Soutar  as  trustee  aforesaid,  or  on  the  trust  estate  of 
the  said  John  Brown  under  the  titles  of  said  subjects,  .  .  . 
and  specially  without  prejudice  to  the  said  generality  the 
said  William  Hugh  Logan  and  his  foresaids  shall  henceforth 
pay  the  annual  sums  or  annuities  due  to  the  rentallers  or 
shareholders  whose  names  are  enumerated  in  the  schedule 
hereto  annexed,  and  to  the  successors  or  assignees  of  said 
rentallers  or  shareholders,  and  to  such  other  person  or  per- 
sons as  may  establish  their  right  as  shareholder  or  share- 
holders, and  allow  these  parties  the  privileges  to  which  they 
are  entitled." 

Mr.  Logan  while  in  the  course  of  erecting  the  theatre,  sold 
it  to  the  Edinburgh  Theatre  Company  by  disposition  dated 
and  recorded  on  the  23d  of  December,  1876.  This  convey- 
ance contained  similar  conditions  as  to  paying  the  annuity 
to  the  rentallers  or  shareholders,  and  as  to  allowing  ^*  these 
parties  the  privileges  to  *  which  they  may  be  entitled,"  [299 
as  in  the  disposition  in  favor  of  Mr.  Logan.  There  was 
also  attached  to  this  disposition  a  schedule  containing  the 
names  of  104  rentallers  or  shareholders. 

The  Edinburgh  Theatre  Company,  Limited,  was  incorpo- 
rated under  the  Companies  Acts,  1862  and  1867.  And  in 
the  prospectus  issued  by  the  promoters  it  was  stated  that 
one  of  the  principal  burdens  on  the  property  was  the  annual 
payment  of  £2  per  share  to  each  of  eighty-two  renters,  who 
were  also  entitled  to  free  admissions. 

In  1876  the  theatre  was  opened  under  the  name  of  the 
Theatre  Eoyal  by  Mr.  Logan  and  Mr.  Howard  as  co-lessees 
under  a  lease  from  the  proprietors.  By  this  lease,  dated 
the  24th  of  December,  1875,  the  subjects  were  let  to  Messrs. 
Logan  and  Howard  under  an  obligation  to  keep  the  theatre 
open  as  a  place  for  dramatic  and  theatrical  entertainments 
therein  for  a  period  of  not  less  than  six  months  in  each  year, 
and  under  the  special  provision  and  declaration  that  the 
rentallers  should  be  entitled  to  all  rights  of  admission  to 
which  they  were  entitled  under  the  provisions  contained 
in  the  disposition  of  1858  by  Dr.  Jefferiss  and  others,  to  Mr. 
Brown.  The  lessees  are  also  taken  bound  *'to  set  apart  for 
the  sole  use  of  the  trustees  of  the  said  rentallers  or  share- 
holders and  their  successors  in  office  in  the  event  of  the  said 
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atCarfin,  and  is  still  in  his  possession  there."  The  appel- 
lant's answer  is,  "Admitted." 

The  foregoing  answer  appears  to  me  necessarily  to  imply 
an  admission  on  the  part  oi  the  appellant  that  the  machine 
was  delivered  to  him  at  Oariin  cutting  by  the  respondents  as 
an  implement  of  the  contract,  and  that  he  rejected  it  be- 
cause of  its  incapacity  to  perform  the  amount  of  work  stipu- 
lated in  the  contract.  And  that  must  be  read  in  connection 
with  his  previous  assertion  that  the  "farther  trial"  at  Car- 
fin  was  made  on  a  proper  face.  Taking  all  his  averments 
together,  they  appear  to  me  to  disclose  no  ground  of  defence 
to  the  action,  except  one,  that  the  machine  was  disconform 
to  contract,  as  was  evidenced  by  the  fact  that  it  had  been 
subjected  to  the  contract  test  by  working  at  a  suitable  face, 
and  had  failed  to  perform  the  stipulated  amount  of  work. 
And  it  is  a  notable  circumstance  that,  neither  in  the  opinion 
of  Lord  Shand,  who  carefully  states  the  respective  conten- 
tions of  the  parties,  nor  in  the  judgment  delivered  by  Lord 
Mure,  is  there  to  be  found  the  least  indication  of  any  other 
controversy  having  been  raised  before  the  Court  of  Session 
by  the  appellant. 

This  view  of  the  appellant's  record  is  borne  out  by  his 

Sleas  in  law.    The  only  pleas  which  indicate  any  substantive 
efence  to  the  respondents'  claim  for  the  contract  price  are 
these : 

"2.  The  machine  having  failed  on  trial,  the  defender  is 
not  bound  to  accept  it. 

270]  *"3.  The  sale  of  the  machine  having  been  condi- 
tional on  the  trial,  which  has  failed,  the  defender  is  not  liable 
in  the  price  thereof." 

Such  being  the  shape  of  the  record  or  issue  to  which  the 
findings  of  the  Court  of  Session  are  applicable,  I  am  of  opin- 
ion that  the  findings  in  the  interlocutor  appealed  against  are 
in  themselves  sufficient  to  entitle  the  respondents  to  decree 
for  the  price  of  the  machine.  The  terms  of  the  contract 
seem  to  me  to  imply  very  plainly  that  it  was  incumbent  on 
the  appellant,  and  not  upon  the  respondents,  to  provide  ^'  a 

?roperly  opened-up  face"  for  the  trial  of  the  machine, 
hen  the  court  negatives  the  existence  of  the  agreement, 
alleged  by  the  appellant,  to  substitute  Garriongill  for  Carfin 
cutting  as  the  place  of  trial ;  and  find  in  substance  that  the 
appellant  faihjd  to  provide  a  proper  face  at  Carfin  cutting, 
''notwithstanding  repeated  demands"  on  the  part  of  the 
respondents.  The  respondents  were  only  entitled  to  receive 
payment  of  the  price  of  the  machine  on  the  condition  that 
It  should  be  tried  at  a  proper  working  face  provided  by  the 
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appt^llant,  and  that  on  trial  it  shoald  excavate  a  certain 
amount  of  clay  or  other  soft  substance  within  a  given  time. 
They  have  been  thwarted  in  the  attempt  to  fulfil  that  con- 
dition by  the  neglect  or  refusal  of  the  appellant  to  furnish, 
the  means  of  applying  ttie  stipulated  test;  and  their  failure 
being  due  to  his  fault,  I  am  of  opinion  that,  as  in  a  question 
with  him,  they  must  be  taken  to  have  fulfilled  the  condition. 
The  passage  cited  by  Lord  Shand  from  Bell's  Principles 
(§  60)  to  the  effect  that,  '*  If  the  debtor  bound  under  a  cer- 
tain condition  have  impeded  or  prevented  the  event,  it  is; 
held  as  accomplished.  If  the  creditor  had  done  all  that  he 
can  to  fulfil  a  condition  which  is  incumbent  on  himself,  it  is 
held  suflScient  implement,"  expresses  a  doctrine,  borrowed 
from  the  civil  law,  which  has  long  been  recognized  in  the 
law  of  Scotland,  and  I  think  it  ought  to  be  applied  to  the 
present  case. 

It  was  argued  for  the  appellant  that  the  condition  was 
only  intended  to  operate  m  his  favor,  and  that  he  might 
therefore  dispense  with  it  and  defend  himself  upon  the 
ground  that  the  machine  was,  in  point  of  fact,  disconform 
to  contract.  But  I  cannot  regard  the  stipulation  in  that 
light;  it  was  so  obviously  for  the  interest  of  the  manufac- 
turers of  this  new  patent  machine  *to  have  the  ques-  [271 
tion,  whether  it  was  or  was  not  conform  to  contract,  deter- 
mined by  reference  to  a  simple  and  definite  test,  instead  of 
being  left  to  the  uncertainty  of  speculative  opinion,  aggra- 
vated by  the  risk  of  litigation. 

I  now  proceed  to  consider  whether,  before  dispositig  of 
this  case,  any  remit  should  be  made  to  the  court  below. 

As  I  understood  the  appellant's  argument,  he  desired  to 
have  an  opportunity  of  asking  findings  from  the  Court  of 
Session  to  tne  effect  that  (1)  the  machine  was  disconform  to 
contract,  and  (2)  that  the  trials  of  the  machine,  though  not 
to  be  regarded  as  equivalent  to  the  test  provided  by  the  con- 
tract, made  its  disconformity  to  contract  apparent  to  all  con- 
cerned. Various  other  points  were  suggested  for  remit,  but 
these  appeared  to  me  to  be  mere  afterthoughts,  and  being 
unable  to  find  any  trace  of  their  having  been  made  grounds 
of  defence  in  the  record,  I  take  no  further  notice  of  them. 
In  the  case  lodged  for  the  appellant,  his  pleadings  upon  the 
facts,  which  include  a  great  deal  of  unnecessary  observation 
upon  the  proof  led  in  the  cause,  are  thus  summed  up  (Case, 
p.  36): — ** The  only  fact  found  by  the  interlocutor  is  that 
the  appellant  failed  to  provide  a  properly  opened-up  face 
at  the  Carfin  cutting.  It  is  submitted  that  this  finding  does 
not,  in  point  of  law,  warrant  the  finding  that  the  appellant 
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privileges,  and  undertakes  to  satisfy  them  ;  and  it  followed 
that  though  it  might  be  doubtful  whether  the  appellants 
could  make  the  original  disponees  or  his  assignees  rebuild 
the  theatre,  yet  so  long  as  the  ground  was  occupied  by  a 
theatre  the  privilege  of  the  appellants  remained  in  force; 
and  the  reinstating  of  the  theatre  was  a  reproduction  of  the 
theatre,  and  the  privileges  attached.  Even  if  the  right  was 
held  to  be  extinguished  with  the  original  theatre,  still  it  was 
within  the  competency  of  successive  disponers  to  expressly* 
constitute  the  right.  And  this  they  had  by  the  direct  obli- 
gation undertaken  in  the  deed  of  1874  by  the  fresh  disponee 
to  allow  the  appellants  the  privileges  claimed,  and  whether 
the  disponer  in  that  deed  considered  the  parties  were  entitled 
to  the  right  or  not,  that  did  not  matter,  the  right  of  the 
party  claiming  did  not  depend  on  the  belief  of  the  party 
making  it,  but  upon  the  obligation  made.  They  submitted 
that  under  the  deeds  and  the  continued  usage  the  appel- 
lants were  entitled  to  the  privileges  claimed. 

Sir  F.  Herschell,  S.G.,  and  Mr.  E.  E.  Kay,  Q.C.  (with 
them  Mr.  J.  Rhind)^  contended  for  the  respondents  that  in 
the  deed  of  1858,  on  which  the  appellants  mainly  depended, 
there  was  no  provision  for  the  perpetual  existence  of  the 
rights  claimed  by  them.  The  language  used  was  only  ap- 
plicable to  the  then  present  theatre ;  and  the  absence  of  any 
clause  as  to  rebuilding  or  even  insuring  the  theatre  con- 
302]  firmed  this  view.  Further,  they  submitted  *the 
language  was  specially  chosen  so  that  the  right  should  not 
be  perpetual,  for  it  must  have  been  in  the  parties'  minds  in 
1858,  that  the  theatre  might  be  burnt  down  again,  and  that 
the  land  might  be  leased  out  for  something  very  different. 
As  long  as  it  could  be  said  that  it  was  the  same  ^'said  thea- 
tre," however  much  altered,  the  right  is  not  gone ;  but  that 
could  not  be  said.  Then  the  appellants  not  having  the 
rights  claimed  in  regard  to  the  present  theatre,  under  the 
deed  of  1858,  those  rights  were  not  created  bv  the  subse- 
quent deeds.  For  the  proper  construction  to  be  put  upon 
the  clauses  in  the  disposition  by  Mr.  Soutar,  in  1874,  was,  • 
tliat  they  were  not  donative  clauses  to  the  spoliation  of  the 
trust,  but  defensive  clauses  specially  chosen  to  exclude  any 
idea  of  creating  a  new  right  which  did  not  exist  before. 

They  did  not  dispute  that  a  deed  may  stipulate  for  a 
benefit  or  a  right  to  enure  to  a  person  not  a  party  to  the 
deed;  but  to  prove  that,  it  must  be  shown  beyond  doubt 
that  it  was  the  intention  of  the  parties  to  the  deed  to  create 
that  right,  Podche  v.  Brown  (') ;  but  it  was  impossible  to 

(«)  3  Macq.,  atp.  71. 
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say  that  when  a  man  makes  a  contract  ^Uo  allow  certain 
parties  the  rights  they  are  entitled  to,"  that  was  creating  a 
new  right. 

Then  with  regard  to  the  practice  of  the  appellants,  prac- 
tice alone  never  can  reconstitute  upon  a  Scotch  heritable 
subject — and  English  law  is  similar — a  condition  or  privilege 
stipulated  in  the  title  to  the  subject,  which  has  become  ex- 
tinguished. At  best,  practice  is  an  exponent  of  ambiguous 
words  only  when  it  is  the  practice  of  the  users  of  the  word. 
It  then  shows  what  the  users  of  the  words  meant  by  them. 

The  Solicitor  Oeneral  for  Scotland^  in  reply. 

The  Law  Peers  delivered  judgment  as  follows : 

Earl  Cairns  :  My  Lords,  this  case  lies  in  an  extremely 
short  compass,  and  for  the  purpose  of  the  observations 
which  I  have  to  submit  to  your  Lordships  it  will  not  be 
necessary  for  me  to  refer  to  more  than  two  of  the  deeds  or 
documents  which  have  been  commented  upon  in  the  argu- 
ment. 

*I  will  take,  in  the  first  place,  the  deed  of  1858.  If  [303. 
it  is  the  case  that  that  deed  confers  upon  those  who  are 
called  ia  it  the  rentallers,  and  who  are  represented  by  the 
appellants  at  your  Lordships'  bar,  a  right  to  have  free  ad- 
missions into  whatever  theatre  may  from  time  to  time  stand 
upon  the  ground  mentioned  in  that  deed,  then  of  course, 
inasmuch  as  the  present  theatre  is  standing  upon  that 
ground,  the  appellants  are  right  in  their  contention,  and  do 
not  require  to  refer  to  the  other  documents  in  the  case.  My 
Lords,  that  deed  of  1858  is  in  the  nature  of  a  disposition  in 
favor  of  one  John  Brown,  who  appears  to  be  one  of  a  cer- 
tain number  of  persons  who  had  carried  on  for  some  time 
prior  to  1858  the  Queen's  Theatre  and  Opera  House  in  Edin- 
burgh as  an  adventure,  in  which  they  were  all  interested, 
and  the  expenses  of  which  they  had,  in  some  way  or  other, 
among  themselves  provided.  They  appear,  for  some  reason, 
to  have  been  anxious  to  change  that  state  of  things,  and  for 
the  future  to  make  John  Brown  the  person  who  would  be 
the  owner  of  the  property  and  who  would  carry  on  the  thea- 
tre ;  and,  accordingly,  the  deed  is  itself  a  conveyance  to  this 
John  Brown. 

Now,  the  consideration  of  the  deed  appears  to  me  to  be 
that  John  Brown,  in  place,  as  I  understand  it,  of  paying  the 
purchase  money  to  them,  undertook  to  pay,  and  in  point  of 
fact  did  pay,  the  debts  owing  upon  the  concern  and  relieve 
his  co-ad  venturers  of  those  which  were  not  actually  paid  by 
him  at  the  time.     That  was  the  consideration  on  the  one 
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side.  In  return,  the  co-adventurers  seem  to  have  had  two 
considerations  passing  to  them.  The  one  was  a  burden  upon 
the  property  of  an  annuity  of  £2  sterling  to  each  of  the  rent- 
allers,  that  sum,  I  suppose,  representing  in  some  rough  way 
the  interest  upon  the  money  which  each  had  contributed. 
The  other  was  certain  conditions  for  free  admissions  which 
were  secured  to  them. 

What  passed  to  John  Brown  was  the  ground  upon  which 
the  property  stood  (which,  I  understand,  was  held  in  feu  of 
the  governors  of  Heriot's  Hospital),  and  the  edifice,  which  is 
thus  described :  *'  The  edifice  now  called  the  Queen's  Thea- 
tre and  Opera  House,  and  the  shops  and  others  adjoining 
thereto  or  connected  therewith,  all  erected  on  the  area  or 
piece  of  ground  above  described,  and  the  whole  furnishings 
304]  and  fittings  of  and  in  *said  whole  buildings,  as  well 
heritable  as  movable."  We  all  know  that  the  furnishings 
and  fittings  of  a  theatre,  the  movable  property,  are  generally 
of  very  considerable  value.  No  doubt  thev  represented  an 
important  item  in  that  which  was  conveyed  to  John  Brown. 
Then,  to  pass  over  a  provision  for  the  payment  of  the  an- 
nuity of  £2  to  each  rentaller,  the  privilege  of  free  admission 
is  thus  described:  " Providing  and  declaring  that  each  of 
the  said  shareholders  or  rentallers,  or  the  assignee  or  suc- 
cessor of  such  shareholder  or  rentaller,  shall  at  all  times  be 
entitled  to  free  admission  to  the  audience  department  of  said 
theatre,  other  than  the  present  private  boxes  and  the  box 
presently  set  apart  for  us,  the  first  and  second  parties  hereto, 
as  trustees  aforesaid,  and  which  box  shall  continue  to  beset 
aside  for  the  sole  use  of  us,  the  said  first  and  second  parties, 
as  trustees  aforesaid,  and  our  successors.'*  Then,  further 
on,  ''in  the  event  of  a  share  being  acquired  bv  more  than 
one  individual,  only  one  of  such  individuals  shall  be  entitled, 
in  virtue  thereof  to  free  admission."  Then  it  provides  and. 
declares  that  Brown  shall  not  be  entitled,  without  the  con- 
sent of  the  shareholders  or  rentallers,  ''to  convert  the  said 
theatre  and  opera  house  to  aiiy  other  use  or  purpose  than  a 
theatre  or  opera  house,"  and  also  providing  and  declaring 
that  the  said  theatre  and  opera  house  shall  be  kept  open  for 
performance  during  at  least  six  months  in  each  year;  and 
m  the  event  of  the  said  John  Brown,  or  his  foresaids,  letting 
the  said  theatre  and  opera  house  to  the  lessee  or  tenant  for 
the  time  being  of  the  Theatre  Royal,  Edinburgh,  he  shall 
take  such  lessee  or  tenant  bound  so  long  as  he  continues  ten- 
ant or  lessee  of  said  Theatre  Royal,  to  give  the  shareholders 
or  rentallers  of  the  said  Queen's  Theatre  and  Opera  House 
free  admission  to  the  said  Theatre  Royal." 
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Now,  my  Lordsi  every  word  of  that  is  a  stipulationtfuard- 
edly  and  carefully  connected  with  this  ''said  Theatre 
Royal ;"  that  is  to  say^  the  edilSice  which  then  stood  upon 
the  ground  called  by  that  name.  It  appears  to  me  that, 
stopping  there,  there  is  nothing  in  anyone  of  those  sentences 
whicu  wonld  enable  yon  to  say  thatif,  without  any  act  done 
by  Brown  himself^  something  has  happened  which  causes 
that  edifice  entirely  to  disappear  and  no  longer  to  be  in  ex> 
istence,  there  is  an  engagement  on  the  part  of  Brown  to  give 
this  right  of  Tree  admission  to  a  wholly  different  building. 
Supposing  *it  had  been  the  case  that,  under  the  last  •  {305 
sentence  I  read,  in  place  of  continuing  to  occupy  it  himself, 
he  had  let  the  building  to  a  tenant,  and  the  building  had 
disappeared,  so  long  as  that  building  was  there  he  was  bound 
to  make  the  tenant  agree  to  continue  the  right  of  free  admis- 
sion ;  but  could  it  be  contended  that  the  tenant  would  be 
under  an  obligation  if  he  subsequently  substituted  a  differ- 
ent building  upon  the  property^  to  continue  this  free  right 
of  admission !  It  was  put  in  argument  by  the  learned  coun- 
sel at  the  bar,  Would  John  Brown  be  bound,  or  would  his 
tenant  be  bound,  if  the  theatre  was  burnt  down^  to  build 
upon  thi9  ground  another  theatre?  Might  he  not  build  a 
house  of  a  different  kind  i  It  would  be  very  difficult  indeed 
to  contend  that  there  was  anything  here  which  would  oblige 
him  to  replace  the  theatre,  if  it  was  burnt  down,  by  another 
theatre.  There  is  no  such  contract  in  any  part  of  the  docu- 
ment. 

Then  let  us  see  what  the  reason  of  the  thing  would  lead 
us  to  expect  to  find.  This  theatre,  as  I  point<^  out,  with 
all  its  furniture  and  fittings,  was  provided,  apparently,  in 
the  first  place,  by  the  money  of  the  adventurers,  and  that 
money  was  repaid  to  them  by  Brown  as  the  purchase-money 
for  the  theatre.  It  was  quite  natural  that  when  the^  were 
dealing  with  that  which  had  been  provided  by  their  own 
money,  they  mighty  as  part  of  the  consideration  in  parting 
witli  it,  in  favor  of  Brown,  make  a  stipulation  for  free  admis- 
sion into  that  building  which  they  virtually  had  built ;  but 
is  thereany  such  reason  for  supposing  that,  without  any  stip- 
ulation binding  them  to  contribute  to  the  expense  of  a  new 
theatre,  they  could  have  imagined  that  they  would  have  a 
similar  right  to  extend  their  right  of  free  admission  into  an- 
other theatre,  provided,  not  by  their  own  money,  but  by  the 
money  of  another  person !  Then,  again,  if  it  had  been 
intended  that  this  right  of  admission  should  pass  from  the 
existing  theatre  to  a  new  theatre,  one  would  have  expected 
to  find  stipulations  as  to  effecting  insurance,  as  to  keeping 
34  Eno.  Rep.  29 
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up  the  insurance,  as  to  employing  the  money  secured  by 
the  policy  in  rebuilding  a  theatre  of  a  similar  kind  if  the  ex- 
isting one  had  been  burnt  down  ;  and,  indeed,  express  stip- 
ulations as  to  the  new  building  and  the  right  of  admission 
to  the  new  building.  But  we  tind  nothing  of  the  sort,  and 
yet  it  is  impossible  not  to  see  that  the  possibility  of  the 
o06]  theatre  *being  burnt  down  would  be  in  the  minds  of 
those  who  were  entering  into  this  contract,  because  in  point 
of  fact  the  theatre  had  been  burnt  down  only  a  few  years 
before. 

My  Lords,  I  therefore  come  to  the  conclusion  that  upon 
this  deed,  if  it  stood  there,  and  if  the  question  had  been 
brought  before  your  Lordships,  no  other  deed  having  inter- 
vened, but  the  theatre  having  been  burnt  down  and  rebuilt, 
we  will  say  by  Brown  or  by  some  one  representing  him,  if 
the  case  had  arisen  upon  that  state  of  things,  I  do  not  see 
how  any  one  of  those  rentallers  could  have  maintained  seri- 
ously his  right  to  have  a  free  admission  into  the  new  theatre. 
Indeed,  I  am  bound  to  say  that  I  do  not  think  that  the 
learned  judges  of  the  court  below,  who  took  the  view  for 
which  the  appellants  contend,  rested  their  opinions  so  much 
upon  the  deed  of  1858  as  upon  the  subsequent  deed. 

Then,  my  Lords,  as  to  the  subsequent  deed  the  case  is 
this :  it  is  said,  even  supposing  that  we,  the  appellants, 
cannot  support  our  case  upon  tne  deed  of  1868,  still  after 
the  theatre  was  burnt  down  and  after  a  new  theatre  was 
erected,  there  comes  another  deed  in  1874  (in  the  meanwhile 
the  property  had  passed  from  Brown  to  his  trustee  Sou  tar), 
and  in  that  other  deed  there  are  stipulations  contained, 
no  doubt,  as  between  Soutar  and  the  person  to  whom  he 
was  selling,  by  which  Soutar  stipulated  in  favor  of  the  rent- 
allers in  words  which  seemed  to  secure  to  them  this  right  of 
free  admission,  and  the  person  who  took  under  this  deed 
from  Soutar  was  therefore  bound  by  that  deed  to  give  those 
rentallers  the  right  which  Soutar  stipulated  for  in  their 
favor,  whether  they  would  or  would  not  have  been  entitled 
to  that  right  under  the  earlier  deed. 

Now  there  again,  my  Lords,  I  am  bound  to  say  in  the 
first  place,  that  it  would  have  been  a  very  singular  thing  if 
Soutar  had  been  found  to  have  stipulated  in  favor  of  the 
rentallers  for  these  rights,  supposing  they  had  not  got  them 
already.  Soutar  had  no  interest  in  doing  so ;  he  was  not  in 
any  way  concerned  for  the  rentallers,  he  was  simply  acting  as 
the  representative  of  the  estate  of  John  Brown,  and  trying  to 
do  the  best  he  could  for  that  estate,  trying  to  get  the  largest 
sum  of  money  he  could  in  parting  with  this  property.    Of 


r 


Vol  VI.]  HOUSE  OF  LORDS  AIO)  PRIVY  COUNCIL.  451 

H.L.(Sc)  Scott  V.  Howard.  1881 

course  the  closer  the  bargain  he  was  making  for  conditions 
for  third  persons,  the  less  he  would  get  for  that  estate.  I 
therefore  certainly  should  expect  to  find  very  clear  and 
^unambiguous  provisions  before  I  could  come  to  the  [307 
coDclasion  that  Mr.  Soutar,  of  all  people  in  the  world,  was 
securing  for  those  rentallers  something  which  the  rentallers 
were  not  entitled  to.  But,  on  the  other  hand,  looking  at 
Mr.  Sou  tar's  position,  it  is  exactly  what  one  would  expect 
to  find,  that  in  selling  this  part  of  the  estate  for  which  he 
was  a  trustee  he  would  take  very  good  care  that  he  would 
not,  by  anything  that  he  did  in  his  conveyance,  prejudice 
any  existing  right  on  the  part  of  third  parties,  because  in 
doing  so  he  would  very  possibly  bring  upon  himself,  or 
bring  upon  the  estate  of  which  he  was  a  trustee  and  repre- 
sentative, some  claim  from  those  persons  whose  rights  he 
might  thus  be  supposed  or  alleged  to  have  prejudiced  by 
the  form  of  his  conveyance. 

That,  of  course,  my  Lords,  is  merely  an  d  priori  observa- 
tion, and  does  not  decide  the  case.  It  may  be  that  the  words 
are  so  clear  that  we  shall  find  that  the  rights  were  actually 
created  for  the  benefit  of  the  rentallers,  but  if  any  other  ex- 
position can  be  given  to  the  deed,  that  other  exposition 
would  certainly  be  more  in  accordance  with  the  antecedent 
probability  of  the  case. 

Now  when  I  look  at  this  deed  of  1874  (I  will  not  compli- 
cate the  case  by  referring  to  the  subsequent  lease)  the  words 
in  that  deed  seem  to  me  to  be  nothing  more  than  words  of 
ordinary  style,  fitted  and  calculated  for  passing  on  to  the 
person  taking  under  the  deed  any  obligation  which  at  pres- 
ent was  existing  in  connection  with  the  property,  not  at  all 
words  which  in  any  way  necessarily  create  any  new  obliga- 
tion or  new  benefit  for  any  third  party : — "Declaring always 
that  the  whole  subjects  and  others  hereby  disponed,  are  so 
disponed  with  and  under  and  subject  to  the  whole  burdens 
and  others  incumbent  on  me  the  said  William  Shaw  Soutar, 
as  trustee  aforesaid,  or  on  the  said  Allan  McLaren*  Brown, 
or  on  the  trust  estate  of  the  said  John  Brown,  under  the 
titles  of  said  subjects  from  and  after,"  a  certain  date,  "and 
specially  without  prejudice  to  the  said  generality,  the  said 
William  Hugh  Logan  and  his  foresaids  shall  thenceforth 
pay  the  annual  sums  or  annuities  due  to  the  rentallers  or 
shareholders  whose  names  are  enumerated  in  the  schedule," 
"and  allow  these  parties  the  privileges  to  which  they  are 
entitled."  There  is  no  enumeration  of  the  privileges ;  there 
is  not  even  a  recital  here  in  the  earlier  part  of  the  deed  of 
certain  privileges  of  free  entry.     There  is  *8imply  a    [308 
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use  of  those  general  words  in  order  to  answer  which  you 
must  first  satisfy  yourselves  as  to  what  the  privileges  are  to 
which  the  persons  at  that  time  were  entitled,  that  is  to  say, 
entitled  in  point  of  law.  It  is  not  to  continue  to  them  ad- 
vantages which  they  had  been  used  to  have,  which  they 
were  enjoying  defacto^  but  to  continue  to  them  privileges 
which  they  were  entitled  to  de  jure.  That  is  what  is  se- 
cured to  them  and  only  that. 

My  Lords,  I  cannot  see  there  a  single  word  which  in  any 
way  creates  for  and  third  party  any  new  privilege.  It  leaves 
the  rentallers  in  the  enjoyment  of  everything  they  had  in 

Joint  of  law  and  gives  them  nothing  further.  That  I  un- 
erstand  to  be  the  view  which  was  taken  by  the  majority  of 
the  learned  judges  in  the  Court  of  Session.  It  seems  to  me 
most  satisfactory,  and  I  therefore  move  your  Lordships  that 
the  interlocutor  appealed  from  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  I  so  entirely  agree  with 
what  has  been  said,  that  I  scarcely  think  it  necessary  to  do 
more  than  point  out  the  particular  things  upon  which  I 
think  the  matter  turns,  and  say  that  I  agree  in  what  has 
already  been  said  upon  them. 

I  think  the  first  question  of  all  is  upon  the  deed  of 
1868.  What  was  it  that  the  parties  meant  by  that  deed, 
and  what  is  the  effect  of  the  instrument  as  far  as  regards 
this  privilege  of  admission  to  the  theatre  1  It  seems  unite 
clear  that  it  was  agreed  first  of  all  that  there  shoula  be 
an  annuity  of  £2  a  year  secured  upon  the  land  as  a  real 
burden,  and  it  was  intended  that  that  annuity  should 
be  transmitted  with  each  share,  and  a  special  manner  was 
provided  in  which  the  share  might  pass.  Then  there  was 
added  that  besides  the  annuity  passing  with  the  share,  there 
should  also  pass  the  privilege  of  free  admission  after  men- 
tioned, and  tnat  privilege  of  free  admission  after  mentioned 
is  stated  at  page  39,  letter  B,  in  these  words:  **be  entitled 
to  free  admission  to  the  audience  department  of  the  said 
theatre,  other  than  the  present  private  boxes,"  and  so  forth. 
Now  what  does  that  mean  ?  It  would  have  been  perfectly  com- 
petent to  the  parties,  if  they  had  wished  it,  and  had  expressed 
it,  to  say  there  shall  be  free  admission  to  this  present  exist- 
ing theatre,  so  long  as  this  present  existing  theatre  continues 
309]  to  exist,  and  no  longer.  If  they  had  said  *that,  no- 
body could  have  doubted  their  meaning  or  that  it  could  be 
carried  out.  Or  they  might  have  said,  there  shall  be  a  right 
of  free  admission  to  this  present  theatre  so  long  as  it  exists, 
and  if  this  present  theatre  is  destroyed  by  fire  or  other  acci- 
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dent  the  disponee  shall  be  obliged  to  erect  another  theatre, 
and  give  as  a  similar  right  of  admissioa  into  the  other  thea- 
tre when  it  is  erected.  They  might  have  done  that,  bat  cer- 
tainly it  is  pretty  clear  apon  this  deed  that  they  have  not 
done  it.  There  woald  have  been  a  great  many  provisions 
required  to  be  made  if  they  had  been  going  to  do  that ;  it 
wonld  have  been  necessary  to  provide  who  shoald  furnish 
the  money,  and  so  ou.     But  there  is  nothing  said  about  it 

My  Lords,  there  is  a  third  provision — what  I  may  call  a 
halfway  provision,  which  they  might  have  agreed  to — they 
might  have  said:  *^we  (the  rentaliers)  shall  be  entitled  to 
free  admission  to  this  theatre  as  long  as  it  exists,  and  if  it 
perishes  by  fire,  the  disponees  shall  be  under  no  obligation 
to  rebuild  it,  but  if  they  should  rebuild  the  theatre  they 
shall  be  under  an  obligation  to  give  us  free  admission  into 
the  new  theatre  when  rebuilt,  as  much  as  into  the  old  one." 
There  would  have  been  the  same  difficulties  to  some  extent 
as  before — nearly  all  the  same  difficulties  as  before  if  that 
had  been  done--difflculties  about  providing  who  was  to 
fnrnish  the  money  and  so  on.  I  mention  this,  because  I 
think  that  the  Lord  Ordinary,  though  he  does  not  in  ex- 
press terms  say  so,  must  have  persuaded  himself  that  the 
meaning  of  the  deed  of  1858  was  to  adopt  the  middle  course 
I  have  spoken  of.  He  does  not  give  his  reasons  for  that, 
and  I  have  looked  in  vain  to  find  them.  I  do  not  think  that 
that  would  be  the  natuml  and  prima  fade  thing  that  one 
would  expect  the  parties  to  do,  and  I  cannot  find  a  single 
word  in  the  deed  of  1858  doing  it 

I  come,  therefore,  to  the  conclusion  that  under  the  deed 
of  1868  the  shareholders  would  have  a  right  of  free  admis- 
sion to  the  theatre  as  long  as  that  theatre  continued  to  ex- 
ist, and  yet  when  that  theatre  was  destroyed  by  fire,  that 
right  of  free  admission  was  gone — had  perished  with  the 
theatre — and  was  not  revived  when  the  new  theatre  was 
built  in  its  place.  That  I  think  is  the  opinion  of  the  major- 
ity of  the  learned  judges  of  the  Court  of  Session,  that  is  to 
say,  of  the  two  judges  whose  opinion  at  present  stands ;  and 
I  can  only  say  that  I  agree  in  it 

*Then  it  was  said  (and  that,  I  think,  is  the  ground  [310 
upon  which  Lord  Ormidale  put  it)  that  the  right  was  given 
by  a  subsequent  deed  of  conveyance.  I  do  not  think  it  is 
necessary  to  refer  to  the  same  terms  in  subsequent  deeds, 
because  in  the  deed  of  1874  these  are  the  words  which  are 
relied  upon.  In  that  deed  there  is  a  conveyance  of  this 
property  subject  to  all  the  burdens  that  were  imposed  by 
the  deed  of  1858;  and  then  come  the  words,  *'and  specially 
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without  prejudice  to  the  said  generality  the  said  William 
Hugh  Logan"  shall  pay  annually  the  sums  or  annuities  due 
to  tne  rentallers  or  shareholders,  and  their  successors  and 
assignees,  "and  allow  these  parties  the  privileges  to  which 
they  are  entitled."  Now  it  is  to  be  observed  that  that  is 
mentioned  "  specially  and  without  prejudice  to  the  said  gen- 
erality," as  one  of  the  burdens  imposed  by  the  deed  of  1858, 
and  if  the  burden  imposed  by  the  deed  of  1858  had  been 
a  burden  to  •  admit  tnem  to  the  same  privileges  in  any 
subsequently-built  theatre,  I  have  little  doubt  that  that 
would  have  continued  it  to  them.  But  if  there  was  not  that 
burden  to  admit  them  to  any  subsequently- built  theatre, 
can  it  be  said  that  this  creates  de  now^  and  gives  a  fresh 
right  to  these  rentallers,  and  that  it  was  intended  to  do  that 
by  these  words  ?  I  think  not.  I  think  you  must  look  at 
the  words  in  their  natural  meaning  and  signification,  and  I 
am  convinced  that  it  must  have  been  the  object  of  the  par- 
ties to  say  this :  We  do  not  say  whether  or  no  under  the 
deed  of  1858  you,  the  rentallers,  have  a  right  to  enter  into 
the  substituted  theatre  as  you  had  into  the  old  one.  Mr. 
Sontar,  judging  from  his  expression,  seems  to  have  rather 
assumed  that  they  had  ;  but  the  parties  do  not  say  in  the 
deed  whether  they  have  it  or  not.  They  say,  If  the  rental- 
lers have  that  ri^ht,  we  specially  agree  that  you,  the  dispo- 
nees,  must  keep  it  up,  but  we  do  not  settle  one  way  or  the 
other  whether  they  nave  that  right,  or  if  thev  assert  that 
they  have  that  right,  and  you  assert  that  they  have  not,  you 
two  must  fight  it  out  between  you.  I  (Mr.  Soutar)  have 
nothing  to  do  with  that.  That,  my  Lords,  certaitily  seems 
to  me  to  be  what  is  intended. 

Lord  Ormidale,  I  observe,  says  he  cannot  think  that  that 
is  the  meaning  of  it.  He  says,  after  quoting  the  words  I 
have  just  read,  ''This  cannot,  I  think,  on  any  fair  principle 
311]  of  construction,  be  *held  to  mean,  as  was  contended 
by  the  defenders,  merely  to  import  a  reservation  of  the  rent- 
allers' claim  to  privileges,  if  they  had  any."  He  does  not 
explain  why  he  does  not  think  that  is  a  fair  construction. 
I  own  it  strikes  me  very  much  that  that  was  what  they  really 
intended  to  do.  He  says  they  might  have  expressed  it 
more  clearly.  Perhaps  they  might.  I  scarcely  know  any- 
thing that  is  so  expressed  that  it  might  not  have  been 
put  in  clearer  language  ;  but  certainly,  if  they  meant  that 
which  Lord  Ormidale  says  they  meant,  namely,  we  give 
this  privilege  which  they  assert  now  exists,  I  think  they 
might  have  used  clearer  language  than  they  have  done  if 
that  was  their  meaning.     I  confess,  my  Lords,  that  my  own 
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impression  is  strongly  that  the  meaning  of  the  words,  upon 
any  principle  of  construction  that  should  be  applied,  ought 
to  be  exactly  that  which  Lord  Ormidale  thinks  it  was  not. 
Taking  that  view  of  the  matter,  I  think  this  deed  cannot 
possibly  give  any  new  privileges,  and  consequently  there  is 
no  ground  whatever  for  maintaining  the  contention  of  the 
appellants  founded  upon  it. 

The  next  deed  of  conveyance  is  in  exactly  similar  terms, 
and  carries  the  matter,  therefore,  no  further.  Then  comes 
the  lease,  which  is  expressed  in  words  of  a  different  kind 
altogether;  but  it  is  sufficient  to  say  that  if  the  Qonveyances 
do  not  give  the  privilege,  certainly  the  lease  cannot. 

Lord  Watson  :  My  Lords,  the  appellants  are  the  repre- 
sentatives of  a  body  of  gentlemen  who  up  to  the  year  1868 
were  the  beneficial  owners  of  the  Queen's  Theatre  and  Op- 
era House  in  Edinburgh,  and  of  the  land  upon  which  it  was 
built.  In  the  year  IsSs  they  sold  the  subjects  to  the  late 
Mr.  John  Brown,  a  conveyance  being  granted  by  the  gentle- 
men who  held  the  property  in  question  in  trust  as  feuars 
from  Heriot's  Hospital.  The  considerations  upon  which 
the  conveyance  was  granted  were  three :  First,  that  the  pur- 
chaser, the  disponee,  should  pay  debts  owing  by  the  rental- 
lers  to  the  amount  of  £14,000;  secondljr,  that  each  of  them 
should  be  secured  in  perpetuity  an  annuity  of  £2  per  annum 
over  the  subjects  conveyed ;  and  thirdly,  that  they  should 
have  a  certain  privilege  of  admission  to  the  then  existing 
theatre,  that  last  stipulation  being  the  one  which  has  given 
rise  to  the  present  contention. 

*The  annuitv  was  intended  to  run  with  the  lands,  [312 
and  accordingly  it  has  been  effectually  made  a  real  burden, 
but  the  privilege  of  admission  to  the  theatre,  which  was  the 
third  consideration,  is  a  right  of  a  detcription  which  cannot 
according  to  the  law  of  Scotland  be  made  a  feudal  burden. 
It  is  a  mere  personal  right,  a  ri^hfc  by  contract,  and  if  trans- 
mitted at  all,  it  must  be  transmitted  by  its  being  made  suc- 
cessively a  matter  of  contract  with*  all  the  subsequent 
disponees  who  are  not  the  representatives  of  the  original 
purchaser.  It  would  have  been  perfectly  valid  so  long  as 
It  existed,  and  was  in  vigor  as  a^inst  Mr.  Brown  and  as 
against  the  representatives  of  Mr.  ^rown,  but  it  would  not 
have  been  of  any  force  whatever  against  a  third  party,  a 
purchaser  from  Mr.  Brown  or  his  representatives,  unless  it 
was  imposed  as  a  personal  obligation  upon  them  by  the  deed 
of  conveyance  which  they  obtained. 

My  Lords,  the  circumstances  requiring  to  be  noticed  fur- 
ther are  these-:  The  property  has  been  held  successively  by 
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two  purchasers  who  are  not  the  representatives  of  Mr. 
Brown. 

The  theatre,  since  the  deed  of  18S8  was  granted,  has  been 
twice  destroyed  by  fire  and  as  often  rebuilt.  The  appellants 
maintain  that  the  privilege  accorded  to  them  by  the  deed  of 
1858  is  still  extant  and  available  to  them  as  against  the  pro- 
j)rietor  of  the  present  theatre,  and  they  maintain  alterna- 
tively, that  even  although  that  obligation  had  ceased  to 
exist  by  reason  of  the  destruction  of  the  theatre  by  fire,  still 
a  new  obligation  to  the  same  effect  had  been  raised  by  the 
deeds  transmitting  the  property  to  the  singular  successors 
of  Mr.  Brown. 

My  Lords,  I  do  not  find  that  any  countenance  is  given  by 
the  learned  judges  in  the  court  bt^low  to  the  first  of  these 
contentions ;  and  it  appears  to  me  for  the  reasons  that  have 
already  been  stated  by  your  Lordships,  that  it  is  not  well 
founded.  In  the  first  place  the  obligation  is  attached  to 
'*the  said  theatre;'*  it  does  not  extend  further,  and  *'the 
said  theatre'*  when  reference  is  made  to  the  antecedent 
must  be  held  to  be  the  edifice  which  was  then  standing. 
Further,  as  a  condition  burdening  land,  I  tl>ink  it  must  be 
strictly  read ;  and,  apart  from  that  rule  altogether,  I  can 
find  nothing  in  the  terms  of  the  deed  of  1868  which  implies 
that  there  was  to  be  either  a  continuing  obligation  to  main- 
tain a  theatre  upon  the  land  disponed,  or  that  in  the  event 
313}  *of  a  fire  and  of  a  new  theatre  being  built  on  tlie  site, 
the  disponers  should  have  any  right  of  admission  to  it.  No 
doubt  there  is  an  obligation  laid  upon  Mr.  Brown  and  his 
representatives  not  to  convert  the  theatre  to  any  other  pur- 
pose. No  question  arises  under  that  clause.  Probably  Mr. 
Brown  would  have  been  entitled  under  it  to  alter  the  thea- 
tre, or  to  enlarge  it  wttbout  affecting  the  right  of  the  rental- 
lers ;  in  fact  it  might  be  that  he  was  entitled  under  that 
clause  to  improve  the  theatre  by  taking  it  down  and  rebuild- 
ing it ;  that  would  not  put  a  stop  to  tne  right  of  the  rental- 
lei-s ;  bnt  that  is  not  the  case  which  arises  here.  The  theatre 
perished  through  no  act  or  default  on  the  part  of  the  dis|X>- 
nee  or  his  representative,  and  the  question  which  arises  is 
whether  any  stipulation  is  to  be  found  to  the  effect  that  the 
rentallers  shall  have  access  to  the  new  theatre.  My  Lords,  I 
can  find  no  language  in  the  deed  which  expresses  or  indi- 
cates such  an  intention  on  the  part  of  the  two  contracting 
parties. 

Then,  there  being  no  obligation  extant  under  the  deed  of 
1868,  it  is  next  contended  that  the  deeds  which  have  trans- 
mitted the  feu  of  the  land  have  also  recreated  this  burden 
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upon  the  owners.  Now  upon  turuiDg  to  the  deed  of  1874, 
which  is  in  the  same  terms  as  the  su^eqaent  transmissions, 
what  I  find  there  is  that  Mr.  Sou  tar  in  parting  with  this  por- 
tion of  the  trust  estate  which  was  held  by  him,  desired  to 
impose  upon  the  disponee  under  that  deed  all  the  obligations 
to  which  he  or  his  author,  Mr.  Brown,  could  possibly  have 
been  subject  under  the  deed  of  1858 ;  and  accordingly  the 
conveyance  is  expressly  made  subject  to  all  the  burdens, 
conditions,  and  declarations  which  are  contained  in  that 
deed.  If  the  deed  bad  stopped  there  it  could  not  have  been 
contended  that  any  greater  burden  was  imposed  than  that 
which  was  to  be  found  existing  under  the  conditions  of  the 
deed  of  1868.  But  then  it  is  said  that  the  particular  words 
which  follow  have  the  eflfect  of  creating  a  new  right,  and 
these  words  are  "  to  allow  those  parties  the  privileges  to 
which  they  are  entitled."  These  words,  it  is  necessary  to 
observe,  are  not  inserted  as  a  new  burden  or  a  new  stipula- 
tion, but  are  only  inserted  as  a  particular  explanation  of 
certain  conditions  and  declarations  in  the  deed  of  1858.  I 
cannot  read  them,  therefore,  as  meaning  anything  else  than 
this :  to  allow  to  those  parties  the  privileges  to  which  they 
are  entitled  *by  the  deed  of  1868.  I  cannot  read  them  [314 
as  implving  that  the  parties  are  to  be  allowed  to  enjoy  privi- 
leges which  are  not  accorded  to  them  by  the  terms ,of  the 
deed  of  1868.  And  that,  my  Lords,  appears  to  me,  as  ^our 
Lordships  have  held,  to  be  quite  sufficient  for  the  decision 
of  I  his  appeal. 

I  would  only  desire  to  say  further  that  the  opinion  of  the 
two  learned  iords  of  the  Court  of  Session  who  took  a  dif- 
ferent view  of  the  case  from  the  majority  of  the  Second  Divi- 
sion, appears  to  have  been  influenced  a  good  deal  by  the 
state  of  possession  which  is  proved  to^  have  existed  in  this 
case,  the  fact,  in  other  words,  that  from  1865  to  1879,  after 
the  theatre  referred  to  in  the  disposition  of  1858  was  reduced 
to  ashes,  these  rentallers  had  for  a  period  of  years  enjoyed 
the  right  of  admission  as  fully  and  as  freely  as  if  the  right 
had  been  given  tp  them  under  the  deeds.  But,  my  Lords, 
it  humbly  appears  to  me  that  these  facts  as  to  possession  can- 
not legitimately  be  taken  into  consideration  in  construing 
the  deeds.  If  the  deeds  had  been  defective  in  any  solemnity 
required  by  law ;  if  tliey  had  been  imperfect  in  execution, 
these  facts  might  have  been  founded  on  as  validating  the 
dk^eds  reiintet^'nentu ;  or  if  there  had  been  any  ambiguity 
such  as  occurred  in  regard  to  the  extent  of  the  right  of  free 
admission,  I  think  they  might  have  been  legitimately  referred 
to,  to  explain  the  ambiguity.     But  when  you  hs^ve  deeds  like 
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these — probative  deeds  which  embody  the  whole  contract 
and  obhgations  of  the  parties — it  appears  to  me  to  be  out  of 
the  question  to  refer  to  possession  for  the  purpose  of  impos- 
ing upo'n  their  language  a  meaning  which  it  does  not  actu- 
ally bear, 

I  therefore  concur  with  your  Lordships  in  the  judgment 
which  you  propose. 

IrUerlocutor  appealed  from  affi/rmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  24th  March,  1881. 
Agents  for  appellants :  Simson  &  Wakeford. 
Agent  for  respondents :  Andrew  Beveridge. 


[6  Appeal  Cases,  815.] 
H.L.  (Sc.),  April  7,  1881. 
[HOUSE  OF  LORDS.] 

315]      *CoLTNE88  Ieon  COMPANY,  AppeUants ;   Black 
(Assessor  of  Taxes),  Bespondent 

Income  Tax— Coal  Mines—Exhaustion  of  PiU—DeduetioM  from  Orota  ProfiU^ 
SkUiUes  6  dt  6  Vict,,  c,  85,  m.  100  (Rule  3),  and  159 ;  29  Vict,,  e.  86,  «.  a 

A  tenant  of  minerals,  though  he  may  be  under  a  constant  vanishing  expense  in 
sinking  new  pits  as  the  old  ones  become  exhausted,  is  not  entitled,  in  computing  the 
profits  for  assessment  of  income  tax,  to  deduct  from  the  gross  profits  a  sum  estimated 
as  representing  the  amount  of  capital  expended  in  making  bores  and  sinking  pits, 
which  have  been  exhausted  by  the  year's  working. 

See  Lord  Penzance's  opinion  as  to  the  method  of  taxation  intended  by  the  Legisla- 
ture to  be  applicable  to  mines. 

Knowlea  v.  McAdam  (8  Ex.  D.,  28  ;  81  Eng.  R.,  131)  held  wrongly  decided. 


[6  Appeal  Cases,  84Q.] 

H.L.  (Sc),  April  7,  1881. 

[HOUSE  OF  LORDS.] 

340]  *&iNCLAiRy  Appellant ;  Caithness  Flagstone  Quab- 
RYiNG  Company,  Bespondents  (*). 

Agreem.ent,  Construction  of. 

Tenants  of  quarries  situated  about  three  miles  from  their  works,  who  were  accus- 
tomed to  convey  the  stones  from  the  quarries  to  the  works  by  carts,  entered  into  an 
agreement  with  their  landlord  to  construct  a  tramway  from  the  quarry  to  the  works, 
to  run,  witer  cdia,  "  by  the  end  of  the  oolicy "  of  the  landlord  :  and  they  further 
agreed  to  compensate  the  farm  tenants  along  the  line  for  any  damage  done  to  their 
farms  during  the  currency  of  their  leases.  The  landlord  agreed,  inUr  alia,  to  give 
gratuitously  the  land  required  for  the  tramway.     Outside  the  policy  ground  there 

P)  RevQTsing  Court  Sessions  Cases,  4th  Series,  vol  vii,  p.  1117. 
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was  a  private  road  the  property  of  the  landlord,  which,  before  it  reached  the  tenant's 
works,  ran  through  another  tenant's  stone  pavement  yard.  This  was  the  only  prac- 
tical route  outside  the  policy  for  the  tramway ;  and  it  was  allej^ed  that  the  only  ob- 
stacle to  laying  it  along  that  road  was  that  the  other  tenant  might  refuse  to  allow  it 
beinff  laid  on  that  part  passing  through  his  yard,  but  for  this  there  were  no  termini 
haffiJa. 

The  tenants  claimed  that  the  landlord  was  bound  to  give  them  the  use  and  posses- 
sion of  land  for  the  purpose  of  the  tramway,  and  that,  either  (1)  '*  within  and  by 
tbe  end  of  the  policy,"  or  (2)  "  in  any  other  place  as  suitable  and  convenient  for  them 
in  every  respect": 

^e/(/,  reversing  the  decision  of  the  court  below,  that  under  the  agreement  the 
stii)ulation  was  that  the  trainwav  should  pass  outside  the  walls  which  inclose  the 
policy  of  the  landlord;  and  that  by  agreeing  to  g^ve  gratuitously  the  lands  required, 
the  landlord  merely  undertook  to  give  the  tenants  such  rights  as  were  vested  in  him, 
leaving  them  (with  the  power  to  use  his  name)  to  settle  with  any  persons  who  might 
have  a  right  or  interest  entitling  them  to  object  to  the  formation  of  the  tramway. 

A  landlord  entered  into  an  agreement  with  a  tenant,  the  terms  of  which  were  dic- 
tated by  the  landlord  to  a  person  who  acted  as  his  factor.  The  agreement  was  then 
handed  unsigned  to  the  tenant,  who  was  present  The  factor's  name  did  not  appear 
in  the  agreement,  nor  had  he  any  authority  to  *make  the  agreement  for  the  [341 
landlord.     Subsequently  the  tanant  resiled  from  the  agreement : 

Nddf  affirming  the  decision  of  the  oourt  below,  that  the  writing  was  not  a  valid 
holograph  writ,  and  therefore  the  tenant  could  resile  from  it. 

Lord  Watson  doubted  whether  the  document  would  be  valid  even  if  the  factor  had 
been  the  sole  negotiator  acting  in  the  landlord's  absence  and  by  his  instructions. 

Appeal  against  an  interlocutor  pronounced  by  the  First 
Division  of  tbe  Court  of  Session  ('},  Scotland,  in  an  action 
in  which  the  appellant,  Sir  John  George  Tollemache  Sinclair, 
was  defender,  and  the  respondents,  the  Caithness  Flagstone 
Quarrying  Company,  were  pursuers.  The  appellant  is  pro- 
prietor of  the  Ulbster  estates  in  Caithness,  and  the  respon- 
dents are  lessees  of  the  pavement  quarries  of  Weydale  and 
Heathfield,  and  others,  and  also  of  pavement  yards  and 
buildings  at  Thurso  East,  all  lying  in  the  parish  of  Thurso 
and  county  of  Caithness,  on  the  Ulbster  estates,  under  a 
lease  from  the  appellant  for  twenty-one  years  from  1874. 

On  the  16th  of  August,  1879,  the  respondents  raised  the 
action  by  a  summons  in  which  they  asked  that  the  appellant 
ought  to  be  ordained  to  fultil  his  part  of  an  agreement  en- 
tered into  between  him  and  the  respondents,  dated  the  21st 
of  February,  1878 ;  and  in  particular  by  giving  them  the  use 
and  possession  of  land  for  the  completion  of  a  tramway  from 
their  quarries  to  their  yard,  either  (1)  **  within  and  by  the 
end  of  the  policy  of  Thurso  Castle,"  or  (2)  "in  any  other 
place  as  suitable  and  convenient  for  the"  respondents  in 
every  respect. 

The  facts  of  the  case  and  the  findings  of  the  court  below 
are  very  fully  given  in  the  opinion  of  Lord  Watson  {post, 
p.  469). 

(1)  Court  Sess.  Gas.,  4th  Series,  vol.  vii,  p.  1117. 
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On  appeal, 

Sir  F.  Her  Schelly  S.G,,  and  Mr.  Webster  ^  Q,C.,  were  heard 
for  the  appellant. 

[They  cited  Scottish  Lands  and  Buildings  Company  v, 
Shaw — holograph  writing  (*) ;  Dickson  on  Evidence,  s.  751.] 

Mr.  Benjamin^  Q.C.,  and  Mr,  Ashei',  were  heard  for  the 
342]  respondents ;  *but  were  relieved  by  the  House  from 
arguing  the  question  whether  the  writing  dated  the  28th  of 
September,  1878,  was  a  valid  holograph  writ. 

Lord  Selbornb,  L.C:  My  Lords,  it  is  impossible  to  re- 
gard the  litigation  in  this  case  without  feelings  of  regret, 
and  I  am  satisfied  that  your  Lordships  ought  not,  on  tech- 
nical grounds,  to  abstain  now  from  dealing  with  it  in  the  way 
which  may  appear  to  you  best  calculated  to  put  an  end  to  it, 
by  doing  substantial  justice  between  the  parties.  The  re- 
spondents, who  were  pursuers  in  the  action,  are  lessees  un- 
der the  appellant  of  (what  appear  to  be)  valuable  and 
important  quarry  works,  and  tney  have  made  an  expendi- 
ture, which  must  be  considerable,  in  part  performance  of 
the  agreement  out  of  which  the  litigation  has  arisen.  The 
alternative  conclusion  of  their  summons,  and  their  first  plea 
in  law,  are  wide  enough  to  enable  your  Lordships  to  give 
them  whatever  they  really  ought  to  have,  although  they  may 
be  wrong  in  that  particular  view  of  their  rights  for  which 
they  have  contended,  and  which  they  have  presented,  as  if 
it  were  the  only  possible  view,  in  their  condescendence.  If 
the  form  of  the  allegations  in  the  6th  and  6th  articles  of  the 
condescendence  had  been  regarded  in  the  Inner  House  as 
narrowing  and  limiting  the  summons,  so  as  to  disable  the 
court  from  giving  effect  to  the  alternative  conclusion,  except 
in  a  sense  which  practically  nullifies  it  (and  which,  having 
regard  to  the  words  *'  in  any  other  place,"  and  '*  under  and 
subject  to  the  terms  of  said  agreement,"  I  do  not  myself 
think  it  will  fairly  bear),  I  have  no  doubt  that  a  formal 
amendment  of  the  record,  under  the  act  of  1868,  ought  to 
have  been,  and  would  have  been,  allowed.  The  parties  had 
gone  into  evidence  on  the  whole  matter,  with  reference  to 
every  possible  view  of  the  effect  of  the  agreement,  and  the 
proper  mode  of  performing  it.  The  addition  of  a  few  words 
to  the  pursuers'  statements  would  have  removed  all  techni- 
cal objection,  without  rendering  any  further  evidence  really 
necessary.  There  is  no  trace  of  any  such  technical  objection 
having  been  taken  before  the  Inner  House;  the  case  was 
there  dealt  with  on  grounds  of  substance,  not  of  form.  My 
opinion  is  that  your  Lordships  ought  also  so  to  deal  with  it, 

(»)  Court  Sc86.  Cos.,  4Ui  Seriod,  vol.  vii,  p.  1b6. 


Vol.  VI.]  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  461 

H.L.  (Sc.)         Sinclair  V.  Caithoess  Flagstone  Quarrying  Company.  1881 

in  accordance  with  what  I  have  ^always  anderstood  [343 
to  be  a  principle  acted  upon  here,  that  objections  of  a 
merely  formal  kind,  which  do  not  appear  to  have  been 
insisted  upon,  and  which  would  have  been  remediable,  in 
the  court  below,  ought  not  to  prevail  upon  appeal. 

Upon  the  merits,  both  parties  have  contended  for  more 
than  they  were  justly  entitled  to.  The  contention  of  the 
defender  (appellant  here),  that  the  agreement  of  the  2l8t  of 
February,  1878,  was  altered  by  the  unsigned  proposal  of  the 
28th  of  September,  1878,  and  Mr.  Gunn's  letter  of  the  2l8t 
of  October  following,  is  untenable  in  law,  that  proposal  not 
being  holograph  of  the  defender,  in  whose  name  it  through- 
oat  speaks,  and  Mr.  Logan  (whose  holograph  it  is)  not  hav- 
ing written  it  under  any  authority  then  intrusted  to  him  by 
the  defender  to  negotiiite  an  agreement  on  his  behalf.  But 
I  think  it  is  only  just  to  say,  that  the  blame  of  the  subse- 
quent failure  to  settle  the  dispute  upon  the  terms  of  that 
proposal  does  not  appear  to  me  to  rest  exclusively  with 
either  party ;  and,  as  the  costs  of  the  litigation  have  not 
been  either  caused,  or  substantially  increased,  by  the  appel- 
lant's contention  on  this  point,  I  think  the  case  may  prop- 
erly be  dealt  with,  both  as  to  costs  and  otherwise,  without 
any  farther  reference  to  it. 

Upon  the  construction  of  the  agreement  of  the  21st  of 
February,  1878,  I  think  that  the  respondents  are  wrong.' 

The  material  facts,  with  reference  to  which  that  agreement 
oaght  to  be  construed,  are  the  following:  The  respondents 
are  lessees  from  the  appellant,  Sir  ToUemache  Sinclair,  for 
the  residue  of  a  term  of  twenty-one  years,  commencing  at 
Martinmas,  1874,  of  the  Weydale  and  other  quarries,  and 
of' a  piece  of  ground,  with  buildings  thereon,  occupied  and 
used  by  them  for  the  purpose  of  their  pavement  works,  at 
Thurso  East.  Their  quarries  are  at  a  considerable  distance 
to  the  south  from  these  pavement  works.  The  whole  of  the 
land  between  the  quarries  and  the  end  of  the  policy  or 
home  grounds  of  Thurso  Castle,  where  the  appellant  resides, 
belongs  to  the  appellant,  being  in  the  occupation  of  his 
agricultural  tenants,  who  were  bound  by  their  contracts  to 
givenp  to  him,  for  a  suitable  compensation,  such  part  of 
the  lands  occupied  by  them  as  he  might  require  for  roads. 

These  lands  are  separated  from  the  castle  policy  by  the 
public  turnpike  road  leading  from  Thurso  to  Wick,  andiihe 
policy  itself  runs  down  to  a  *sharp  angle,  point,  or  [344 
end,  to  the  south-west,  abutting  upon  this  public  road. 
The  agricultural  land,  already  mentioned,  lies  on  the  other 
side,  to  the  south.     The  soil  of  the  turnpike  road  is  vested 
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in  the  appellant,  subject  to  the  rights  of  the  public,  and  to 
the  powers  of  the  road  trustees.  The  policy  is  bounded 
westward  by  a  park  wall,  on  the  western  side  of  which 
there  is  an  occupation  road,  diverging  froni  the  turnpike 
road  at  the  exact  point  where  the  policy  ends,  and  proceed- 
ing thence  northwards.  This  occupation  road  is  itself 
bounded  to  the  west,  for  some  distance  from  its  junction 
with  the  turnpike  road,  by  a  public  park,  not  the  property 
of  the  appellant ;  and  afterwards,  for  some  distance  further, 
by  the  shore  of  the  Thurso  estuary,  which  does  belong  to  the 
appellant.  Along  this  it  continues  to  run,  close  to  and  in  a 
line  with  the  policy  wall,  until  it  reaches  a  parcel  of  land, 
lying  between  the  policy  and  the  estuary,  which  is  also 
a  part  of  the  appellant's  estate,  but  is  leased  by  him  as  a 
j)avement  yard  to  another  company,  called  ''The  Co-opera- 
tive Pavement  Manufacturing  Company  at  Thurso,"  lor  a 
term  of  eleven  years,  commencing  at  Whitsuntide,  1872. 
The  same  occupation  road  is  continued  northward,  through 
this  parcel  of  land,  until  it  passes  into  the  respondents' 
pavement  works  at  Thurso  East,  where  it  terminates.  The 
soil  of  this  occupation  road  belongs  throughout  to  the 
appellant.  The  cooperative  company  are  bound,  by  their 
contract  with  him,  to  keep  it,  where  it  passes  through  their 
pavement  yard,  free  from  obstructions,  "so  as  to  admit  of 
full  and  free  access  to  and  from  Thurso  East,  at  all  times 
during  the  currency  of  their  lease."  The  respondents  are, 
by  the  terms  of  their  lease,  entitled  to  use  it ;  and  they  are 
bound  to  bear  two^thirds  of  the  expense  of  keeping  it  in 
repair,  through  the  whole  of  its  course  from  the  turnpike 
road  to  Thurso  East,  the  other  third  being  borne  by  the 
appellant.  They  have,  in  fact,  been  in  the  habit  of  carry- 
ing along  it,  in  wagons  and  trucks,  all  the  stone  brought 
from  their  quarries  to  their  pavement  works ;  and  it  appears 
from  the  evidence  that  in  or  about  1870  there  was  a  '*  stone 
tramway"  laid  down  upon  it,  which  ''continued  to  be  used 
till  the  stones  got  so  much  worn  that  they  became  useless." 
Whether  the  solum  of  this  road,  where  it  passes  through 
the  yard  of  the  co-operative  company,  is  included  in  that 
345]  company's  lease,  *is  not,  upon  the  evidence,  clear; 
but  the  more  probable  inference  from  that  evidence  seems 
to  me  to  be  that  it  is  not. 

T-lie  distance  northwards  from  the  southern  angle,  pointy  or 
end  of  the  castle  policy,  to  the  nearest  part  of  the  respon- 
dents' pavement  works  at  Thurso  East,  is  more  than  one 
third  of  the  whole  extent  of  the  policy  grounds,  measured 
in  a  straight  line  from  south-west  to  north-east. 
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It  appears,  from  the  evidence  of  the  witnesses  for  the 
appellant,  that  there  would  be  no  practical  diflSculty  in  car- 
rying a  tramway  or  railway  (in  continuation  of  that  already 
made  by  the  respondents  from  the  Weydale  quarry,  under 
the  agreement  of  the  21st  of  February,  1878,  to  a  point 
near,  and  a  little  to  the  south-west  of,  the  end  or  southern 
angle  of  the  castle  policy),  alon^  the  occupation  road,  with- 
OQt  interfering  with  any  use  of  it,  for  access  or  egress  to  or 
from  their  pavement  yard,  to  which  the  co  operative  com- 
pany may  be  entitled.  It  is  stated  to  be  about  twenty-five 
leet  in  breadth  in  its  narrowest  part,  and,  at  its  widest, 
twenty-nine  feet,  of  which  (according  to  the  evidence  of  the 
witness  Bel f rage,  which  I  see  no  reason  to  disbelieve)  ten 
feet  only  would  be  required  for  the  width  of  the  tramway 
and  the  trucks  passing  along  it ;  seventeen  feet  of  roadway 
remaining  available,  at  the  same  time,  for  other  traffic. 

The  agreement,  which  your  Lordships  have  to  construe 
with  reference  to  this  state  of  facts,  provided  that  the 
respondents  should  **  construct  a  tramway  or  railway  from 
the  Old  Weydale  Quarry,  by  the  Moss  of  Wej^dale,  thence 
near  Stainland  House,  near  Oldfield  House,  and  by  the  end 
of  the  policy  of  Thurso  Castle,  to  their  works  at  Thurso 
East."  The  Moss  of  Wevdale,  Stainland  House,  and  Old- 
field  House  were  all  in  that  part  of  the  appellant's  estate, 
which  was  let  to  his  agricultural  tenants,  to  the  south  of  the 
turnpike  road.  Neither  the  turnpike  road  nor  the  occupa- 
tion road  is  mentioned  in  the  agreement ;  but  the  former 
mnst  necessarily  be  crossed  by  the  intended  tramway  or 
railway.  The  respondents  further  agreed  *U«  compensate 
the  tenants  along  the  line  for  any  damage  done  to  their 
farms  during  the  currency  of  their  leases."  The  appellant 
agreed  "to  give  gratuitously  the  land  required  for  said 
tramway  or  railway."  There  were  also  stipulations,  which 
need  not  be  stated  in  detail,  as  to  a  contribution  *by  [346 
the  appellant  towards  the  maintenance  of  the  road,  when 
made;  as  to  payment  of  one-half  of  the  value  of  the  tram- 
way by  the  appellant  to  the  respondents,  in  the  event  of  his 
letting  the  Weydale  quarries  to  any  other  person,  or  taking 
them  into  his  own  bands  at  the  end  of  the  respondents^ 
term  ;  and  as  to  a  right  given  to  the  respondents  to  sell  the 
materials  of  the  tramway  in  certain  other  events.  The 
agreement  concluded  with  these  words:  "The  direction  of 
the  line  to  be  adjusted  between  Mr.  Logan  and  the  com- 
pany?"— Mr.  Logan  being  the  appellant's  man  of  business. 

The  principal  contest  has  been  upon  the  meaning  of  the 
words ''by  the  end  of  the  policy  of  Thurso  Castle;"  the 
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respondents  insisting  that,  as  the  appellant  was  **  to  give 
gratuitously"  ail  the -land  required  for  the  tramway,  and 
as  the  tramway  was  to  be  carried  as  far  as  the  respondents' 
works  at  Thurso  East,  it  mast  be  carried  up  to  those  works 
from  the  turnpike  road  through  the  policy  itself,  where  no 
other  rights  or  claims  of  right  than  those  of  the  appellant 
could  possibly  come  in  question.  This  would  have  involved 
a  passage,  not  through  any  small  corner  of  the  policy  which 
could  reasonably  be  described  as  its  *'end,''  but  through 
more  than  one-third  of  its  entire  letigth  ;  and  it  appears  to 
me  that  a  construction  which  could  have  such  an  efifect 
would  do  extreme  violence  to  the  natural  meaning  of  the 
words.  If  those  words  had  been  "by  the  policy"  they 
might  possibly  have  meant  by  way  of  the  policy  ;  as  *'  by 
the  Moss  of  Weydale"  meant  by  way  of,  or  through,  the 
Moss.  But  "by  the  end"  naturally  means  that  the  tram- 
way was  to  pass  by,  and  to  be  carried  on  the  outside  of,  that 
angle  or  point,  in  which  (as  has  been  stated)  the  policy  ends. 
It  cannot  have  been  intended  to  exclude  from  the  line  of  the 
tramway  everything  in  the  nature  of  an  existing  roadway 
over  which  other  persons  besides  the  appellant  and  the  re- 
spondents might  have  some  rights  of  passage  or  traffic ;  be- 
cause It  was,  at  all  events,  absolutely  necessary  that  the 
tramway  should,  at  some  point,  cross  the  turnpike  road.  If, 
at  that  point,  the  agreement  on  the  appellant's  part  might 
be  performed  by  giving  gratuitously  to  the  respondents  all 
his  right  to  that  part  of  the  solum  of  the  turnpike  road, 
leaving  them  to  make  their  own  terms  with  the  turnpike 
trustees,  stil^more  might  it  be  performed  by  giving  up  to 
347]  *them,  for  the  like  purpose,  as  much  as  might  be 
necessary  of  the  solum  of  the  occupation  road,  or  of  the  sea- 
shore in  which,  subject  to  their  own  right  of  way,  and  to  the 
rights  (whatever  they  might  be)  of  the  cooperative  company, 
the  appellant  had  the  absolute  property.  If,  indeed,  there 
had  been  no  land  belonging  to  tne  appellant  which  he  could 
gratuitously  give  to  the  respondents,  westward  of  the  policy 
wall ;  if  it  had  been  apparent,  from  the  facts,  that  the  par- 
ties could  not  have  had  in  their  contemplation  any  mode  of 
carrying  the  tramway  from  the  turnpike  road  to  tne  respon- 
dents' pavement  works,  except  through  the  policy ;  it  might 
then  have  been  necessary  to  interpret  the  words,  "by  the 
end  of  the  policy,"  in  a  sense  different  from  their  natural 
and  prima  facie  construction  ;  but  the  facts  being  such  as 
they  actually  are,  and  having  been  within  the  knowledge  of 
both  parties  at  the  date  of  the  agreement,  I  think  the  natu- 
ral construction  of  those  words  must  prevail.     There  was  no 
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legal  or  other  impediment  to  the  constraction  of  the  tram- 
way along  the  course  of  the  occupation  road  (whether  with 
or  without  any  deviation  where  the  road  skirts  the  seashore) 
up  to  the  point  where  the  occupation  road  enters  the  pave- 
ment yard  of  the  co-operative  company ;  and  I  think  it 
probable,  upon  the  evidence  (though  in  the  absence  of  the 
co-operative  company  it  cannot  be  so  decided),  that  the 
tramway  might  lawfully  be  carried,  by  the  concurrence  of 
the  appellant  and  the  respondents,  along  the  course  of  the 
same  road,  through  the  co-operative  companv's yard.     Sup« 

Sosing,  however,  that  it  might  be  necessary  lor  the  resppn- 
ents  during  the  residue  of  the  co-operative  company's 
lease,  to  obtain  the  consent  of,  or  make  some  terms  with, 
that  company  (as  thev  would  be  obliged  to  do  with  the  turn- 
pike trustees),  I  think  they  must  be  regarded  as  having  en- 
tered into  the  agreement  with  sufficient  knowledge  of  that 
possible  liability,  and  without  an^  engagement  on  the  part 
of  the  appellant  either  to  indemnify  them  from  it  or  (if  any 
difficulty  should  arise  out  of  it)  to  let  them  carry  the  tram- 
way through  the  Castle  policy.  I  do  not  think  that  the 
possibility  of  such  a  difficulty  arising  could  constitute  a 
reason  for  interpreting  the  woras  *'  by  the  end  of  the  policy  " 
inf  any  other  than  their  natural  sense.  What  happened 
afterwards  cannot  be  *used  in  aid  of  the  construction  [348 
of  those  words.  It  is,  (however,  satisfactory  to  know  that 
the  position  in  which  the  respondents  will  be  placed  by 
holding  them  to  the  natural  construction  of  the  agreement 
is  not  different  (so  far  as  the  passage  through  the  yard  of 
the  co-operative  company  is  concerned)  from  that  in  which 
they  would  have  been  placed  by  the  arrangeoaent  to  which 
tbev,  through  Mr.  Gunn,  were  willing  to  consent  on  the  21st 
of  October,  1878,  if  that  arrangement  had  been  carried  into 
effect  By  the  proposal,  of  wnich  Mr.  Gunn  then  signed  his 
acceptance,  they  would  have  acquired  a  right  to  carry  the 
tramway  along  a  narrow  strip  oC  land  now  lying  within  the 
policy  wall  (wliich  was  to  have  been  taken  down  and  rer 
built  on  the  east  side  of  the  tramway),  up  to  the  point  where 
the  occupation  road  enters  the  yard  of  the  co-operative  com- 
pany, but  no  further.  It  would  have  been  just  as  necessary 
under  that  proposal  as  under  the  agreement  of  the  21st  of 
February,  to  continue  the  tramway  along  the  course  of  the 
occupation  road  through  the  co-operative  company's  yard 
in  order  to  reach  its  intended  terminus  in  the  respondents' 
works  at  Thurso  East. 

Taking  this  view  of  the  rights  of  the  parties,  it  appears  to 
me  that  the  declarations  contained  in  the  interlocutor  of  the 
34  Eno.  Rep.  30 
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First  Division,  now  appealed  from,  are  less  favorable  than 
they  ought  to  have  been  to  the  appellant ;  and  that  the  ap- 
pellant ought  not  to  have  been  required  to  state  in  a  minute 
m  what  line  he  proposes  that  the  portion  of  the  tramway 
therein  mentioned  snail  be  formed,  and  what  ground  he  pro- 
poses to  furnish  for  that  purpose.  I  think,  therefore,  that 
the  interlocutor  appealed  from  ought  to  be  reversed,  except 
so  far  as  it  recalls  the  interlocutor  of  the  Lord  Ordinary.  I 
have  had  an  opportunity  of  seeing  the  terms  of  the  order, 
which  one  of  my  noble  and  learned  friends,  who  is  peculiarly 
conversant  with  the  administration  of  justice  in  Scotland, 
proposes  to  substitute  for  it ;  and,  agreeing  as  I  do  with  the 
form  of  order  which  he  suggests,  1  recommend  to  your  Lord- 
ships that  it  should  be  adopted.  I  am  also  quite  content  that 
the  costs  of  that  appeal,  and  below,  should  be  disposed  of  (as 
my  noble  and  learned  friend  proposes)  by  giving  them  to  the 
appellant,  who  has  succeeded  upon  the  substantial  question 
raised  in  the  respondents'  condescendence. 
349J  *LoRD  Blackbuen  :  My  Lords,  this  case  comes 
before  your  Lordships  in  a.  manner  which  has  given  me  some 
anxiety.  My  difficulty  has  principally  been  that  I  doubted 
whether  it  was  competent,  on  this  state  of  the  proof,  to  de- 
cide a  question  which  has  not  yet  arisen,  and  may  probably 
never  arise,  namely,  what  were  the  obligations  which,  by 
the  agreement  of  the  21st  of  February,  1878,  the  defender 
took  upon  himself,  in  case  the  co-operative  society  should 
raise  an  objection  to  the  tramway  being  laid  along  the  pri- 
vate road  running  through  their  yard.  It  was  for  some  time 
supposed  by  both  parties  that  they,  were  bound  by  the  sub- 
stituted agreement  of  September-October,  1878.  I  agree 
with  and  need  not  repeat  the  reasons  for  saying  that  this 
substituted  a/^reement  was  one  from  which  either  of  the  par- 
ties could  resile,  and  when  either  did  so  resile  the  parties 
were  remitted  to  their  rights  under  the  agreement  of  Feb- 
ruary, 1878,  that  agreement  having  been  so  acted  upon  that 
neither  party  could  resile  from  it. 

But  for  some  months  both  parties  were  under  the  belief 
that  they  were  bound  by  this  substituted  agreement.  Ac- 
cording to  it  the  line  was  to  run  along  the  west  end  of  the 
policy,  and  then  across  the  co-operative  company's  yard 
above  the  road.  The  co-operative  society  were  under  no 
obligation  to  assent  to  this  line  crossing  what  was  unques- 
tionably their  yard,  and  it  appears  from  a  document,  No. 
102  of  process,  that  they  asked  for  an  apparently  unreason- 
able concession  as  the  consideration  of  their  assent.  Whether 
they  would  have  persevered  in  this  demand  we  cannot  tell| 
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for  the  pursaers  were  dissatisfied  with  the  agreement  of  Sep- 
tember-October-on  other  grounds,  and  being  advised,  and 
rightly  advised,  that  they  coald  (in  point  of  law)  resile  from 
that  agreement,  they  did  so ;  and  then  the  parties  were  re- 
mitted to  their  rights  under  the  agreement  of  the  2l8t  of 
February. 

The  co-operative  society  never  were  asked  if  they  had  any 
objection  to  rails  being  laid  on  the  private  rt>ad,  and  conse- 
quently never  objectea  to  it.  And  it  by  no  means  follows 
that  becanse  they  asked  for  an  unreasonable  concession  in 
return  for  their  assent  when  they  had  a  clear  right,  reason 
or  none,  to  refuse  their  assent,  they  should  object  where 
their  right  to  object,  unless  they  *8howed  some  dam-  [350 
age  to  tliemselves,  would  be,  to  say  the  least,  very  doubtful. 

I  doubted  whether  it  was  not  premature  to  decide  this 

Question  ;  but  I  agree  that  we  cannot  enable  the  parties  to 
ispose  of  the  whole  matter  really  in  controversy  without 
having  recourse  to  a  new  action,  unless  we  do  decide  this 
question.  And,  having  had  the  advantage  of  reading  and 
considering  the  opinion  of  my  noble  and  learned  friend  op- 
posite (Lord  Watson)  I  am  satisfied  that  we  both  can,  and 
ought  to  decide  it 

I  think  it  will  be  convenient  now  to  read  the  document  on 
the  construction  of  which  I  think  evervthing  depends.  [His 
Lordship  then  read  the  agreement  of  the  21st  of  February, 
1878,  which  will  be  found  in  Lord  Watson's  opinion^  post, 
p.  469.] 

I  think  that  the  words  "  by  the  end  of  the  policy  of  Thurso 
Castle,"  in  their  primary  and  natural  sense,  mean  skirting 
the  policy  outside  the  end  of  it,  but  I  do  not  think  they  are 
80  express  as  necessarily  to  mean  nothing  else.  And  if  the 
state  of  things  with  relation  to  which  the  agreement  was 
made  had  been  known  to  both  parties  to  be  such  that  no 
tramway  could  practically  have  been  made  outside  the  park 
wall  and  between  it  and  the  river,  so  that  no  tramway  could 
have  been  made  to  the  company's  works  at  Thurso  East 
without  going  across  the  policy,  I  think  that  the  words  might 
have  been  construed  in  a  secondary  sense  as  meaning  that 
the  line  was  to  go  across  the  policy  near  its  end.  But  this 
18  not  the  case.  The  private  road  of  Sir  Tollemache,  which 
is  used  as  a  cart  road  by  the  pursuers,  is  a  line  along  which 
a  tramway  might  very  well  be  laid.  It  is  suggested  that  the 
co-operative  company  might  object  to  rails  being  laid  along 
the  road  where  it  passes  between  the  two  portions  of  land 
occupied  by  them  as  a  pavement  yard.  It  is,  I  think,  a 
mistake  of  fact  to  say  tnat  they  have  objected.     And  in 
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common  with  all  the  judges  below,  I  do  not  see  on  what 
ground  they  could  object.  But  even  if  they  had  a  right  to 
object,  and  exercised  that  right,  that  would  not,  as  I  think, 
be  an  admissible  ground  for  construing  the  agreement  of  the 
21st  of  February,  1878.  It  would  raise  the  question,  whether 
under  this  agreement  Sir  Tollemache  did  more  than  agree  to 
allow  the  pursuers  to  take  this  road  for  the  purpose  of  lay- 
ing the  tramwa/  on  it  without  making  any  charge  for  it, 
351]  leaving  it  to  them  *to  overcome  the  objections  of  the 
co-operative  company  if  they  were  unfounded,  or,  if  the  co- 
operative company  were  able  to  show  that  they  had  a  valid 
ground  of  objection,  whether  Sir  Tollemache  was  bound  to 
make  compensation  in  damages  for  having  promised  more 
than  he  could  perform. 

I  have,  not  without  hesitation,  come  to  the  conclusion  that 
it  is  necessary  to  decide  this;  and  I  think,  therein  agreeing 
with  Lord  Shand  and  the  Lord  Ordinary,  that  all  that  the 
defender  bound  himself  to  do  was  to  give  the  pursuers  such 
rights  in  the  ground  as  belonged  to  him,  and  allow  them  to 
use  such  rights  for  the  purpose  of  forming  the  line  and  over- 
coming any  opposition  that  might  be  offered  to  it,  making 
no  charge  for  so  doing.  But  I  do  not  think  that  the  agree- 
ment  involves  any  engagement  on  the  part  of  the  defender 
to  indemnify  them  against  such  opposition,  or,  in  the  im- 
probable event  of  its  being  well  founded,  to  allow  the  pursu- 
ers to  carry  the  line  across  the  policy. 

I  should  have  come  to  this  conclusion  on  the  words,  and 
from  the  nature  of  the  agreement,  but  the  express  stipula- 
tion as  to  making  compensation  to  the  tenants  along  the  line 
for  any  damage  done  to  their  farms  during  the  currency  of 
their  leases  strongly  confirms  that  view.  It  was  known  to 
both  parties  that  the  defender  had  reserved  in  his  leases  a 
right  to  take  possession  of  such  part  of  their  farms  as  was 
needed  for  the  purpose  of  making  roads  across  them,  mak- 
ing compensation ;  and  I  think  that  they  agreed  that  the 
pursuers  should  exactly  stand  in  his  shoes  in  that  respect. 
And  this,  I  think,  throws  light  upon  the  intention  of  the 
parties  as  to  what  was  to  be  done  in  regard  to  the  road 
through  the  co- operative  company's  yard. 

I  think  that  this  was  not  the  view  taken  by  the  Lord  Presi- 
dent, Lord  Deas,  and  Lord  Mure,  and  I  think  that,  constru- 
ing the  interlocutor  appealed  against  by  the  aid  of  what 
they  said,  the  finding  in  it  that  tne  defender  is  *' bound  to 
furnish  gratuitously  the  ground  necessary  for  the  forma- 
tion," &c.,  must  be,  or  at  least  may  be,  read  as  deciding 
this  question  against  the  defender.    It  is  the  only  point  in 
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which  I  think  their  interlocator  wrong,  bat  I  think  it  is 
wrong  in  that,  and  that  it  should  be  altered  in  the  manner 
proposed  by  Lord  Watson. 

I  agree  that  the  defender  below  was  justified  in  coming  to 
this  *Hou8e  to  get  rid  of  this  interlocutor,  and  [352 
though  he,  no  doubt,  was  also  desirous  of  setting  up  the 
substituted  agreement  of  September-October,  1878,  and  was 
wrong  in  that,  I  think  be  should  be  allowed  his  expenses  of 
the  appeal,  as  well  as  those  in  the  court  below. 

Lord  Watson  :  My  Lords,  the  respondent  company  are 
tenants  of  the  slate  and  pavement  quarries  of  Weydale, 
Heatlifield,  and  others,  in  the  parish  of  Thurso  and  county 
of  Caithness,  under  a  lease  from  the  appellant  for  a  period 
of  twenty-one  years,  ending  on  the  11th  of  November,  1895. 
The  subjects  let  to  the  company  include  a  yard  at  Thurso 
East,  lying  on  the  west  side  of  the  policy  of  Thurso  Castle, 
between  the  policy  wall  and  the  Thurso  River,  in  which  the 
rough  material  from  the  quarries  is  dressed  and  prepared 
for  market.  Down  to  the  year  1878,  the  undressed  stones 
were  carted  from  the  quarries,  which  are  situated  about  three 
miles  to  the  south-east  of  the  yard. 

On  the  21st  of  February,  1878,  an  informal  written  agree- 
ment was  entered  into  between  the  appellant  and  the  com* 
pany,  by  which  the  latter  undertook  to  construct  ''a  tramway 
or  railway  from  the  Old  Weydale  Quarry  by  the  Moss  of 
Weydale,  thence  near  Stainland  House,  near  Oldfield  House, 
and  by  the  end  of  the  policy  of  Thurso  Castle  to  their  works 
at  Thurso  East."  The  company  agreed  to  compensate  the 
tenants  along  the  line  for  any  damage  done  to  their  farms 
during  the  currency  of  their  leases,  and  the  appellant,  on 
the  other  hand,  agreed  to  '^give  gratuitously  the  land  re- 
quired for  the  said  tramway  or  railway."  It  was  also  ar- 
ranf^ed  that  the  direction  of  the  line  should  be  adjusted 
between  Mr.  Logan,  the  appellant's  factor  and  the  com- 

5 any.  The  agreement,  though  improbative,  has  been  vali- 
ated  rei  interventu.  The  route  from  the  Old  Weydale 
Quarry  northward,  till  it  approaches  the  county  road  lead- 
ing from  Wick  to  Thurso  via  Castletown,  was  amicably  ad- 
.  justed  in  July,  1878.  The  county  road  runs  along  the  wall 
which  bounds  the  policy  of  Thurso  Castle  on  the  south-east ; 
and  a  private  road,  belonging  to  the  appellant,  branches  off 
from  it,  at  the  southernmost  corner  of  the  policy,  and  leads 
straight  north,  running  for  some  distance  along  the  west 
wall  of  the  policy,  after  which  it  intersects  a  pavement  yard 
leased  by  the  appellant  *to  the  Caithness  Co-opera-  [353 
tive  Company,  and  then  enters  the  yard  of  the  respondent 
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company,  from  which  there  are  accesses  to  the  offices  of 
Thurso  Castle.  The  line  of  tramway,  so  far  as  adjasted  in 
July,  1878,  was  shortly  thereafter  constructed ;  and,  pend- 
ing the  disputes  which  have  arisen  as  to  its  further  course, 
it  has  been  extended  up  to  the  south-eastern  margin  of  the 
county  road.  From  the  quarries  to  that  point  stone  and 
slates  are  carried  by  means  of  the  tramway,  and  are  thence 
conveyed  to  the  yard  in  carts  along  the  private  road.  That 
road  has  all  along  been  used  by  the  respondents  for  cartages 
to  and  from  their  yard  at  Thurso  East ;  and,  by  terms  of 
their  lease,  they  are  under  obligation  to  pay  two  thirds  of 
the  cost  of  maintaining  it  in  a  good  and  sufficient  state  of  re- 
pair. 

The  respondents,  in  July,  1878,  proposed  that  the  tram- 
way, after  crossing  the  county  road,  should  enter  the  policy  a 
little  way  to  the  east  of  its  southmost  corner,  and  should 
thence  proceed  northward  through  the  policy  until  it  reached 
their  yard ;  and  the  precise  line  which  they  proposed  to  follow 
was  marked  out,  and  submitted  to  Mr.  Logan  for  his  con- 
sideration. The  respondents  allege  that  Mr.  Logan  did  act- 
ually agree  to  and  adjust  with  them  the  line  thus  indicated  ; 
but  they  have  failed  to  prove  the  allegation,  and  it  is  cer- 
tain that  the  appellant  objected,  and  has  ever  since  disputed 
the  right  of  the  respondents  to  construct  any  portion  of  the 
tramway  within  the  policy,  under  the  agreement  of  the  21st 
of  February,  1878. 

The  action,  in  which  the  present  appeal  is  taken,  was  not 
raised  by  the  respondents, — for  reasons  which  will  shortly 
appear, — until  the  16th  of  August,  1879.  It  concludes  that 
the  appellant  be  ordained  to  give  them  the  use  and  posses- 
sion of  land  for  the  puri)ose  of  completing  the  tramway, 
and  that  either  (1),  "  within  and  by  the  end  of  the  policy  of 
Thurso  Castle,"  or (2),  ''in  any  other  place  as  suitable  and 
convenient  for  the  pursuers  in  every  respect."  The  second 
of  these  conclusions  is  wide  enough  to  cover  every  possible 
line  of  access  to  the  respondents'  yard,  other  than  a  line 
"within  and  by  the  end"  of  the  policy,  and  is  therefore 
sufficient  to  include  any  line  outside  the  policy.  The  action 
is  laid  upon  the  agreement  of  February,  1878,  and  the  re- 
spondents first  allege  that,  in  July  of  that  year,  Mr.  Logan, 
354]  acting  *for  the  appellant,  finally  adjusted  and  settled 
with  them  the  line  then  staked  out  through  the  policy  in 
terms  of  the  agreement  libelled  on,  and  failing  that,  they 
allege  right  to  have  some  other  equally  convenient  route. 
The  terms  of  the  6th  article  of  their  revised  condescendence 
not  only  make  it  clear  that,  before  bringing  the  appellant 
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into  court,  they  insisted  upon  a  route  within  the  policy,  but 
very  strongly  suggest  that  it  was  their  intention,  under  the 
alternative  conclusion  of  the  summons,  to  demand  no  other 
route.  Their  main  contention  has  been  that  they  are  enti- 
tled, under  the  agreement  in  question,  to  pass  through  the 
policy,  and,  in  support  of  that  claim,  they  aver  (cond.  6) 
that  ''there  is  no  route  outside  the  policies  of  Thurso  Cas- 
tle over  which  the  said  proposed  tramway,  as  described  ia 
the  agreement,  could  be  constructed  to  the  pursuers'  works, 
or  along  which  the  defender  could  gratuitously  give  the 
pursuers  land  on  which  to  lay  the  said  tramway.  Immedi- 
ately outside  the  said  policies  there  is  a  road  which  occu- 
pies the  whole  available  space  for  a  tramway  between  the 
policies  and  the  shore  of  Thurso  River,  and  the  ground  oc- 
cupied by  the  Co-operative  Pavement  Company,  over  which 
the  defender  can  give  no  right  to  make  a  tramway,  inter- 
cepts all  communication  between  the  pursuers'  works  and 
the  point  where  the  tramway  line,  so  far  as  already  con- 
structed, ends,  unless  the  tramway  be  led  through  the  pol- 
icy of  Thurso  Castle  the  whole  way  from  the  said  public 
road  between  Thurso  and  Wick  to  the  pursuers'  works."  I 
do  not  think  these  averments  were  intended  to  convey  the 
idea  that  the  formation  of  a  tramway  along  the  private  road, 
all  the  way  from  the  county  road  to  the  respondents'  works, 
is  a  physical  impossibility.  What,  in  my  opinion,  the  re- 
spondents thereoy  meant  to  assert,  and  do  assert,  is  that 
the  appellant  was  not  in  a  position  to  give  them  an  absolute 
right  to  form  the  tramway  upon  that  part  of  the  road  which 
intersects  the  yard  of  the  cooperative  company, — that  the 
appellant  was  bound,  under  the  agreement  of  February, 
1878,  to  give  them  an  absolute  right  to  ground  for  the  tram- 
way, free  of  all  claims  at  the  instance  of  third  parties, — and 
that,  being  unanable  to  fulfil  that  obligation,  by  giving  a 
route  through  the  co-operative  company's  yard,  he  must 
implement  it  by  giving  a  route  through  his  policy. 

The  appellant  meets  these  allegations  with  a  general  de- 
nial, *and  the  only  substantive  defence  which  he  sets  [355 
up  is  founded  on  two  missives,  dated  respectively  the  28th 
of  September  and  the  21st  of  October,  1878,  by  which,  he 
maintains,  a  valid  agreement  was  constituted,  binding  the 
company,  subject  to  the  provisions  therein  made  in  his 
favor,  to  take  a  strip  of  the  policy  ground  twenty  feet  in 
breath,  along  the  east  side  of  the  private  road,  for  the  for- 
mation of  their  tramway.  The  following  is  the  history  of 
those  two  missives.  At  a  meeting  which  took  place  on  the 
28th  of  September,  between  the  appellant,  his  factor,  and 
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several  members  of  the  respondent  company,  an  offer  was 
written  by  Mr.  Logan,  to  the  appellant's  dictation,  by  which, 
in  consideration  of  certain  alterations  to  be  made  npon  the 
conditions  of  the  respondents'  lease,  the  appellant  under- 
took to  give  them  the  said  strip  of  ground,  provided  they 
took  down  the  policy  wall  and  rebuilt  it  on  the  east  side  of 
the  tramway.  That  writing  was  banded,  unsigned,  to  the 
members  of  the  company  present  by  the  appellant,  and  the 
offer  therein  contained  was  formally  accepted,  by  a  holo- 
graph letter,  writteu  and  subscribed  by  the  managing  part- 
ner of  the  company,  dated  the  21st  of  October,  1878. 

I  think  the  Lord  President  is  under  a  misapprehension 
when  he  says  that  the  contract  embodied  in  these  two  mis- 
sives ^'  was  no  sooner  agreed  to  than  the  parties  differed  as 
to  what  it  meant."  On  the  contrary,  whilst  both  parties 
acted  on  the  footing  that  the  contract  was  binding  until 
June,  1879,  I  can  find  no  trace  of  any  difference  naving 
arisen  as  to  its  meaning  before  the  month  of  May,  1879.  I( 
appears  to  have  been  assumed  on  both  sides  that  the  exe- 
cution of  another  deed  was  necessary  in  order  to  give  effect 
to  the  provisions  of  the  contract,  and  accordingly,  on  the 
29th  of  October,  1878,  a  deed  of  agreement,  in  duplicate, 
subscribed  by  the  appellant,  was  sent  by  Mr.  Logan  to  the 
respondents  for  their  signature,  with  a  request  that  one  of 
the  duplicates  should  be  returned  to  him,  to  be  put  up  with 
the  principal  lease.  So  far  from  objecting  to  the  terms  of  the 
deed,  the  managing  partner  of  the  respondent  company,  on 
the  31st  of  October,  informed  Mr.  Logan  by  letter  that  it 
could  not  be  signed  by  all  the  partners  owing  to  the  absence 
of  one  of  them,  and  a  month  afterwards  he  wrote  to  Mr. 
Logan  that,  in  consequence  of  the  continued  absence  of  that 
356]  partner,  he  could  not  yet  send  the  signed  *deed,  but 
would  do  so  as  soon  as  possible.  It  does,  however,  appear 
that  in  May  1879,  some  objection  was  taken  by  the  respon- 
dents to  the  terms  of  the  agreement,  whereupon  a  minute 
was  substituted  for  it,  which  was  sent  in  draft  to  the  respon- 
dents on  the  19th  of  May,  by  the  appellant's  solicitors.  On 
the  31st  of  May  the  respondents  wrote  that  they  had  not 
bt^en  able  to  finish  the  revisal  of  the  draft  minute,  but  hoped 
to  be  able  to  do  so  in  a  day  or  two.  The  objections  which 
they  ultimately  stated  to  the  terms  of  the  minute  were  con- 
fined to  one  clause,  providing  'Uhat  the  tenants  shall  have 
liberty  to  occupy  the  said  strip  of  ground  for  a  tramway 
only,  and  that  until  the  expiry  of  the  said  lease  at  the  term 
of  Martinmas,  1895,  and  no  longer."  They  apparently 
^^erted  their  right  to  use  the  strip  in  question  in  perpetuity, 
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and  that  not  only  for  tramway  parposes,  bat  as  storage 
ground.  Mr.  Logan,  on  the  9tb  of  June,  1879,  refased  to 
concede  that  right,  and  refused  to  give  them  possession  of 
the  ground  until  the  clause  was  adjusted,  either  amicably 
or  by  a  court  of  law.  In  reply  to  that  communication,  the 
respondents  on  the  17th  of  June,  intimated  that  they  resiled 
from  the  contract  of  September  and  October,  and  reverted 
to  their  rights  under  the  agreement  of  February,  1878 ;  and 
they  at  the  same  time  requested  Mr.  Logan  to  point  out  the 
route  along  which  their  tramway  was  to  be  laia  in  terms  of 
that  agreement.  I  observe  that  two  of  the  learned  judges  of 
the  First  Division  regard  the  words  of  the  disputed  clause 
as  additional  to  and  constructive  of  the  contract,  and  hold 
that  the  respondents  were  ready  to  adopt,  in  the  minute 
proposed,  the  ipsissima  verba  of  the  contract,  and  that  Mr. 
Lo^an  was  wrong  in  insisting  that  words  should  be  inserted 
which  were  not  in  the  ori^nal  writing.  I  am  unable  to  con- 
cur in  that  view,  because  it  is  based  on  the  assumption  that 
the  whole  terms  of  the  contract  were  to  be  found  in  the  ap- 
pellant's unsigned  offer  of  the  28th  of  September,  and  ignores 
the  fact  that,  in  the  respondents'  acceptance,  which  is  pars 
contractus^  the  strip  of  land  in  question  is  described  by 
them  as  '^tramway  route  added  to  our  present  lease." 

From  the  time  when  they  first  intimated  their  departure 
from  the  September-October  agreement,  the  respondents 
have  persistently  claimed  either  the  route  staked  out  by 
them  in  July,  1878,  or  some  other  equally  convenient  route 
through  the  policy  *of  Thurso  Castle.  On  the  other  [357 
hand,  the  appellant  has,  with  no  less  persistency,  maintained 
that  the  respondents  are  still  bound  by  the  agreement  of 
September-October,  and  that  they  must,  subject  to  its  con- 
ditions, take  the  strip  of  land  therein  specified.  In  their 
eagerness  to  make  good  these  respective  contentions,  the 
parties  seem  to  have  lost  sight  of  the  possible  alternative  of 
the  respondents  being  only  entitled,  under  the  agreement  of 
February,  to  complete  their  tramway  along  a  line  outside 
the  policy.  But  tne  case,  as  presented  to  the  House,  affords 
ample  materials  for  disposing  of  that  alternative,  which  is 
certainly  within  the  conclusions  of  the  summons.  The  re- 
spondents' allegations,  which  I  have  already  quoted,  nega- 
tiving the  possibility  of  any  route  without  the  policy,  and 
the  appellant's  denial  of  them,  have  been  supported  by 
proof ;  and  they  appear  to  me  directly  to  raise  these  two 
questions, — (1),  whether,  by  the  agreement  of  February,  the 
appellant  is  under  an  absolute  obligation  to  provide  the 
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ground  necessary  for  the  formation  of  the  tramway;  and 
(2),  whether  there  is  any  possible  route  outside  the  policy. 

I  shall  now  advert  to  the  manner  in  which  the  case  lias 
been  dealt  with  in  the  court  below. 

The  Lord  Ordinary  (Lord  Rutherfurd  Clark)  assoilzied 
the  appellant  from  the  conclusions  of  the  summons ;  and 
the  grounds  of  his  judgment  are  given  in  the  opinion  which 
his  Lordship  delivered  when  advising  the  cause.  The 
learned  judge  did  not  think  it  necessary  to  dispose  of  the 
appellant's  defence,  founded  on  the  agreement  of  Septem- 
ber and  October,  1878.  He  held  that  tne  respondents  case 
failedf  because,  according  to  the  just  construction  of  the 
agreement  of  February,  upon  which  it  was  laid,  the  tram- 
way was  to  be  constructed  not  within  but  without  the  policy, 
and  the  appellant  merely  assented,  so  far  as  his  rights  and 
interests  were  concerned,  to  the  respondents  making  a  tram- 
way, and  did  not  undertake  to  find  them  the  means  of 
making  it. 

The  Lords  of  the  First  Division  recalled  the  Lord  Ordi- 
nary's judgment,  and  found  (1st),  that  under  the  agreement 
of  February  the  respondents  are  entitled  and  bound  to  con- 
struct the  tramway  therein  mentioned ;  and  (2d),  that  the 
defender,  on  the  other  hand,  is  bound  to  ''furnish"  the 
ground  necessary  for  the  formation  of  the  tramway  through- 
358]  out  its  whole  length,  and,  in  particular,  *the  ground 
necessary  for  the  formation  of  that  portion  hitherto  un- 
formed ;  and,  with  these  findings,  they  appointed  the  appel- 
lant ''  to  state  in  a  minute  in  what  line  he  proposes  that  this 
portion  of  the  tramway  shall  be  formed,  and  what  ground 
lie  proposes  to  'furnish'  for  that  purpose."  The  proposi- 
tion affirmed  by  the  first  of  these  findings  does  not  appear 
to  have  been  disputed  by  either  of  the  parties.  In  the  sec- 
ond the  words  "furnish  gratuitously,"  were  introduced  for 
the  purpose  of  construing,  in  accordance  with  the  opinions 
of  the  majority  of  the  judges,  the  expression  "give  gratui- 
tously," which  occurs  in  the  agreement,  as  implying  an  ob- 
ligation on  the  appellant  to  give  land  for  tne  tramway, 
unincumbered  by  the  rights  or  interests  of  any  third 
parties. 

The  majority  consisted  of  the  Lord  President,  Lord  Deas, 
and  Lord  Mure.  The  Lord  President  said, — "Sir  ToUe- 
mache  Sinclair  is  under  an  obli^tion  to  find  a  way  for  this 
tramway  to  go  from  the  public  road  up  to  the  works  at 
Thurso  East ;  and  it  will  be  for  him  to  consider  in  what  way 
he  can  best  fulfil  that  obligation."  Lord  Deas  was  of 
opinion  that  the  difficulty  of  carrying  the  tramway  through 
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the  works  of  the  cooperative  company  was  a  "difficulty 
which  must  be  overcome  by  the  landlord;"  whilst  Lord 
Mare  held  the  deed  of  February,  1878,  to  be  ''an  agreement 
binding  Sir  ToUemache  Sinclair  to  find  ground  for  the  use 
of  that  company  for  the  purposes  of  the  tramway  to  be 
made  to  their  works."  Tneir  Lordships  were  of  opinion 
that,  according  to  their  primary  meaning,  the  words  "by 
the  end  of  the  policy"  indicated  a  line  of  tramway  without 
the  policy  ;  but  it  is  my  impression  that,  in  the  event  of  the 
appellant  being  unable  or  unwilling  to  furnish  a  line 
through  the  co-operative  company's  yard,  their  Lordships 
would  have  construed  these  words  as  imposing  upon  him  an 
obligation  to  give  a  route  through  his  policy.  Upon  this 
point  the  Lord  President  said, — "But  while  I  construe  the 
agreement  in  his  favor  as  not  imposing  upon  him  an  abso- 
lute obligation  to  permit  the  tramway  to  go  through  his 
policjr,  I  think  it  does  impose  upon  him  an  obligation  to  do 
what  is  necessary  on  his  part  to  enable  the  pursuers  to  fulfil 
their  obligation  to  him,  to  construct  the  tramway  from  one 
of  its  termini  to  the  other."  Their  Lordships  were  unani- 
mously of  opinion  that  the  agreement  *of  Septem-  [359 
bar-October  was  im probative,  and  that  no  rei  inter oentus 
having  followed,  the  respondents  were  entitled  to  resile 
from  it  in  June,  1879.  Lord  Shand  differed  from  his  three 
brethren  as  to  the  construction  of  the  contract,  holding  with 
the  Lord  Ordinary  that,  under  the  agreement  of  February, 
the  line  of  tramway  was  not  to  be  within  the  policy,  and 
that  the  appellant  only  undertook  to  give  such  right  to  the 
land  required  as  he  was  possessed  of. 

Upon  the  assumption  that  the  agreement  of  February, 
1878,  was  rightly  construed  by  the  judges  of  the  majority, 
I  should  be  of  opinion  that  they  did  right  in  appointing  the 
appellant  to  lodge  a  minute  stating  what  ground  he  pro- 
posed to  furnish.  If  the  appellant,  in  obedience  to  that  or- 
der, bad  judicially  stated  that  he  was  able  and  willing  to 
secure  to  the  respondents  the  right  to  lay  their  tramway 
along  the  private  road,  including  that  portion  of  it  which 
passes  through  the  yard  of  the  cooperative  company,  I  see 
no  reaon  to  doubt  that  the  court  would  have  proceeded,  fail- 
ing the  agreement  of  parties,  to  settle  the  line  of  tramway 
along  that  road.  On  the  other  hand,  if  the  appellant  had 
lodged  a  minute  setting  forth  that  he  was  willing,  so  far  as 
his  rights  were  concerned,  to  permit  the  tramway  to  be 
formed  along  the  private  road,  but  declined  to  make  any 
arrangement  with  the  co-operative  company,  I  think  the 
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court  woald  have  compelled  him  to  give  ground  vrithiu  his 
policy. 

I  am  of  opinion,  with  all  the  judges  of  the  First  Division, 
that  the  missive  of  the  28th  of  September,  1878,  is  not  a  valid 
holograph  writ.  I  do  not  doubt  that  a  missive  written  and 
signed  by  a  factor  or  agent,  professing  to  bind  his  principal, 
is  a  probative  holograph  writ  according  to  the  law  of  Scot- 
land ;  and  that,  when  duly  accepted,  it  will  bind  the  prin- 
cipal if  he  gave  authority,  and  will  subject  the  writer  in 
damages,  if  be  did  not.  It  appears  to  me,  however,  to  be 
sufficient  for  the  decision  of  this  point  that  Mr.  Logan,  who 
wrote  the  document,  was  not,  in  any  sense,  a  party  to  the 
negotiations  on  the  28th  of  September,  which  resulted  in  its 
delivery  to  the  respondents,  for  their  consideration  and  ac- 
ceptance. These  negotiations  were  conducted  by  the  appel- 
lant in  person,  and  it  does  not  appear  from  the  evidence  that 
Mr.  Logan  ever  had,  or  supposed  he  had,  any  authority 
from  the  appellant  to  make  such  an  offer.  Even  if  Mr.  Lo- 
360]  gan  had  *been  the  sole  negotiator,  acting  in  the  ap- 
pellant's absence,  and  by  his  instructions,  I  doubt  whether 
the  writing  would  have  been  thereby  validated.  The  gen- 
eral rule  of  the  law  of  Scotland  is  that  a  holograph  writing, 
in  order  to  be  effectual,  must  be  subscribed  by  the  writer. 
In  the  absence  of  subscription  equivalents  have  been  admit- 
ted, such  as  a  reference  to  the  document  in  a  subsequent 
holograph  and  subscribed  writing  by  the  same  person,  or 
the  occurrence  of  the  writer's  name  in  the  body  of  the  un- 
signed writing.  In  the  present  case  there  is  no  such  subse- 
quent writ,  and  the  name  which  does  occur  in  the  writing 
itself,  as  that  of  the  offerer,  is  unfortunately  not  the  name 
of  the  writer.  The  appellant's  allegations  of  rei  interverUui 
are  so  palpably  irrelevant  that  I  do  not  think  it  necessary  to 
make  any  further  reference  to  them. 

But  1  cannot  agree  with  the  construction  which  has  been 
put  by  the  Lord  President  and  by  Lords  Deas  and  Mure 
upon  the  agreement  of  February,  1878.  The  primary  mean- 
ing of  the  expression,  *'by  the  end  of  the  policy,"  certainly 
is  that  the  line  shall  be  carried  without  the  policy.  No 
doubt  '*by"  is  a  flexible  word,  and  its  meaning  may  vary 
with  the  context.  It  may  signifv  ''by  means  ov'  as  in  the 
expression  ''going  by  a  road.  '  Or  it  may  mean  "  through," 
Hs  when  one  speaks  of  going  "  b^  a  field"  to  a  point  which 
is  on  the  other  side  of  it.  But,  a  priori^  the  presumption  is 
ttmt  a  gentleman  who  stipulates  that  a  tramway  shall  be 
rai  ried  '*by  the  end  "  of  his  policy,  does  not  intend  that  it 
t^UulI  go  through  his  policy.     And  that  such  was  not  the 
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intention  of  the  parties  to  the  agreement  of  February  be- 
comes the  more  apparent  on  referring  to  the  Ordnance  sheet, 
which  is  incorporated  with  the  conclasions  of  the  action. 
The  policy  of  Thurso  Castle  comes  to  a  very  narrow  point  at 
its  south  most  corner  or  extremity,  where  the  private  road  to 
the  respondents'  yard  strikes  oflf  from  the  country  road. 
That  southmost  corner  is  plainly  what  the  parties  intended 
to  designate  by  the  expression  "the  end  of  the  policy,"  and 
even  if  the  word  '*  by"  were  read  as  '*  through,"  it  appears 
to  me  that  no  route  could,  in  any  reasonable  sense,  De  de- 
scribed as  '*  through  the  end  of  the  policy,"  which  did  not 
lead  from  the  county  road  to  the  private  road.  The  line  of 
tramway  which  the  respondents  claim  is  a  line  running,  not 
•through  the  end  of  the  policy,  but  through  the  policy  [361 
itself.  I  accordinjjly  concur  with  Lord  Rutherfurd  Clark 
and  Lord  Shand,  in  holding  that,  under  the  agreement 
libelled,  the  stipulation  of  the  parties  is  that  the  tramway 
shall  pass  outside  the  walls  which  inclose  the  policy  of 
Thurso  Castle. 

I  am  also  of  opinion  that,  by  agreeing  to  "give  gratui 
tously  "  the  lana  required  for  the  tramway,  the  appellant 
merely  undertook  to  give  the  respondents  such  right  as  was 
vested  in  him,  leaving  them  to  settle  with  any  persons  who 
might  have  a  right  or  interest  entitling  them  to  object  to  the 
formation  of  a  ti*amway.  It  appears  to  me  that  these  words, 
according  to  their  natural  import,  do  not  mean  that  the  ap- 
pellant shall  purchase  or  procure  the  interests  of  third  par- 
ties in  the  ground  to  be  occupied  by  the  tramway,  for  the 
benefit  of  the  respondents,  but  that  he  shall  permit  the 
respondents  to  use  his  rights  in  the  solum  without  making 
any  charge  therefor ;  and  I  am  unable  to  find,  either  in  the 
terms  of  the  agreement,  or  in  the  circumstances  of  the  case, 
aught  that  compels  me  to  attach  to  the  words  any  other  than 
their  natural  meaning.  The  evidence  shows  that,  practi- 
cally, the  only  route  from  the  county  road  to  the  respon- 
dents' y^rd,  without  the  policy  of  Thurso  Castle,  is  along 
the  private  road  already  described  ;  and  the  only  obstacle 
to  laying  the  tramway  along  that  road  which  the  respon- 
dents have  suggested  is,  that  the  co-operative  company  may- 
refuse  to  allow  Its  being  laid  along  that  portion  of  the  pri- 
vate road  which  intersects  their  works.  Although  there  are 
no  termini  Jiabiles  for  deciding  the  point,  in  the  absence  of 
the  co-operative  company,  I  can  see  no  reasonable  ground 
for  holding  that  the  company  could  successfully  resist  the 
continuation  of  the  tramway  to  the  respondents'  works,  and 
there  is  no  evidence  that  they  have  attempted  or  intend  to 
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offer  any  resistance.  The  terms  upon  which  they  proposed 
to  allow  the  tramway  to  be  made  throagh  their  works,  had 
no  reference  to  its  construction  along  the  road,  but  upon  the 
solum  of  the  yard,  exclusively  occupied  by  them,  and  that 
was  an  operation  which  they  had  an  undoubted  right  to  pre- 
vent. I  do  not  think  it  ever  occurred  to  the  parties,  when 
they  contracted  in  February,  1878,  that  any  difficulty  would 
be  raised  by  the  co-operative  company,  and  I  am  confirmed 
362]  i«^  that  impression  by  the  fact  that  the  *respondents 
subsequently  negotiated  with  the  appellant  on  the  footing 
that  the  strip  of  land,  which  he  was  to  give  for  the  forma- 
tion of  the  tramway,  should  terminate  at  the  yard  of  the  co- 
operative company.  Of  course  the  appellant  must  not  only 
give  the  respondents  such  rights  as  he  has,  but  must  also 
allow  them  to  use  his  name  m  an^  proceedings  which  may 
become  necessary  for  the  vindication  of  these  rights. 

For  these  reasons,  I  am  of  opinion  that  the  appellant  is 
entitled  to  decree  of  ahsolmtor  from  the  conclusions  of  the 
action,  so  far  as  these  conclude  that  he  shall  be  ordained  to 
give  the  possession  and  use  of  any  part  of  his  policy  for  the 
formation  of  a  tramway.  The  6th  article  of  the  revised  con- 
descendence for  the  respondents  is  so  framed  that  the  court 
below  might  have  dij^culty,  owing  to  the  present  shape  of 
the  record,  in  adjusting  aline  of  tramway  without  the  policy 
by  a  decree  under  the  conclusions  of  the  summons.  But 
that  difficulty  may  be  removed  by  a  very  slight  amendment 
of  the  record;  ana  it  is  plainly  for  the  interest  of  both  par- 
ties that  the  whole  matter  in  dispute  between  them  should- 
be  disposed  of  without  resort  being  had  to  a  new  action.  I 
therefore  think  your  Lordships  ought  to  reverse  the  inter- 
locutor appealed  against,  except  in  so  far  as  it  recalls  the 
Lord  Ordinary's  interlocutor  of  the  27th  of  February,  1880; 
to  declare  that  the  appellant  is  entitled  to  absolvitor  from 
the  first  alternative  conclusion  of  the  summons,  and  also 
from  the  second  alternative  couQlusion,  in  so  far  as  the  same 
relates  to  the  possession  and  use  of  land  within  the  policy  of 
Thurso  Castle,  and  that,  under  the  agreement  of  the  2l6t  of 
February,  1878,  the  appellant  is  not  bound  to  give  to  the 
respondents  any  rights  in  the  ground  reauired  for  the  com- 

Eletion  of  the  tramway,  except  such  rights  as  belonged  to 
im,  he  being  always  bound  to  allow  the  respondents  to  use 
his  name  in  any  proceedings  they  may  be  advised  to  take 
for  the  vindication  of  these  rights;  and  subject  to  these 
declarations,  to  remit  the  cause  to  the  First  Division  of  the 
Court  of  Session,  with  directions  to  dispose  of  the  second 
alternative  conclusion  of  the  summons,  in  so  far  as  the  same 
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ralates  to  the  possession  and  use  of  land  without  the  policy 
of  Thurso  Castle,  and  to  allow  the  parties  to  make  such 
amendments  of  the  record  as  may  be  necessary  for  that  pur- 
pose. And,  seeing  that  the  appellant  *has  succeded  [363 
in  his  resistance  to  the  demands  of  the  respondents  for  a 
line  through  his  policy,  and  that  he  was  justified  in  coming 
to  this  House,  in  order  to  get  rid  of  the  finding  pronounced 
by  the  First  Division,  I  think  he  ought  to  have  the  costs  of 
the  appeal  and  his  expenses  in  the  court  below. 

Ordered  and  ad/jiidged : — That  the  said  interlocutor 
of  the  Lords  of  Session  in  Scotland,  of  the  First 
Division,  of  the  9th  of  July,  1880,  complained  of 
in  the  said  appeal,  be  and  the  same  is  uareby  re- 
versed, except  in  so  far  as  it  recalls  the  interlocu- 
tor of  the  Lord  Ordinary  of  the  27th  of  February, 
1880 :  And  it  is  Declared^  That  the  appellant  is 
entitled  to  ahsoUitor  from  the  first  alternative 
conclusion  of  the  summons,  and  also  from  the 
second  alternative  conclusion  in  so  far  as  the  same 
relates  to  the  possession  and  use  of  land  within 
the  policy  of  Thurso  Castle,  and  that  under  the 
agreement  of  the  21st  of  February,  1878,  the  ap- 
pellant is  not  bound  to  give  to  the  respondents 
any  rights  in  the  ground  required  for  the  com- 
pletion of  the  tramway,  except  such  rights  as 
belonged  to  him,  he  being  always  bound  to  allow 
the  respondents  to  use  his  name  in  any  proceed- 
ings they  may  be  advised  to  take  for  the  vindi- 
cation of  their  rights;  and  subject  to  these 
declartions,  it  is  Ordei^ed^  That  the  cause  be  and 
the  same  is  hereby  remitted  to  the  First  Division 
of  the  Court  of  Session  in  Scotland,  with  direc- 
tions to  dispose  of  the  second  alternative  conclu- 
sion of  the  summons  in  so  far  as  the  same  relates 
to  the  possession  and  use  of  land  without  the 
policy  of  Thurso  Castle,  and  to  allow  the  parties 
to  make  such  amendments  of  the  record  as  may 
be  necessary  for  that  purpose :  And  it  is  further 
Ordered^  That  the  respondents  do  pay  or  cause 
to  be  paid  to  the  said  appellant  the  costs  incurred 
by  him  in  respect  of  the  said  appeal  to  this  House, 
and  also  his  expenses  in  the  court  below,  &c. 
Lords'  Journals,  7th  April,  1881. 

Agents  for  appellant :  Simson  <fe  WaJctford. 

Agent  for  respondents :  TF.  A.  Loch, 
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[6  Appeal  Cases,  864.] 

J.C*  February  8,  4,  1881. 

[PRIVY  COUNCIL.] 

3641  *Sa8Tky  Velaider  Aronegary  and  his  Wife, 
Plaintiffs ;  and  Sembecutty  Vaigalie  and  Others,  De- 
fendants. 

ON  APPEAL  FBOM  THE  SUPBEMK  GOUBT  AT  GETLON. 

Law  of  Ceylon — Presumption  of  Marriage — Onue  Prcbandi. 

According  to  the  Roman-Datch  law  there  is  a  presamption  in  favor  of  marriage 
rather  than'of  concubinage. 

According  to  the  law  of  Ceylon,  as  in  England,  where  a  man  and  woman  are 
proved  to  have  lived  together  as  man  and  wife,  the  law  will  presume,  unless  the  con- 
trary be  clearly  proved,  that  they  were  living  together  in  consequence  of  a  valid 
marriage,  and  not  in  a  state  of  concubinage. 

Where  it  is  proved  that  thev  have  sone  through  a  form  of  marriage,  and  thereby 
shown  an  intention  to  be  married,  hdd,  that  those  who  claim  by  virtue  of  the  mar- 
riage are  bound  to  prove  that  all  necessary  ceremonies  have  been  performed. 

Appeal  from  two  judgments  of  the  Supreme  Court  (Feb. 
12,  and  July  26,  1878),  reversing  a  decision  of  the  District 
Court  of  Batticoloa  (Aug.  5,  1876). 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 
The  issue  was  whether  the  appellants  had  sufficiently  proved 
a  valid  marriage  alleged  by  them. 

Mr.  Oorstj  Q.C.,  and  Mr.  M  W.  Stock,  for  the  appellants, 
contended  that  the  Supreme  Court  had  wrongly  entertained 
a  presumption  contrary  to  marriage,  and  had  wrongly 
thrown  on  the  appellants  the  burden  of  proving  what  were 
the  necessary  ceremonies,  and  that  they  had  been  duly  per- 
formed. The  appellants  had  proved  consei^t,  intention  to 
contract  marriage,  subsequent  belief  that  they  had  done  so. 
It  rested  with  the  respondents  to  prove  distinctly  and  con- 
clusively what  the  necessary  rites  were,  and  that  they  bad 
365]  not  been  at  any  time  performed.  Reference  *was 
made  to  De  Thoren  v.  Attorney  Oeneral  {^)  \  Piers  v. 
Piers  (*) ;  Lyle  v.  Ellwood  ("). 

Dr.  PhiUimoTe,  and  Mr,  Dunham,  for  the  respondents, 
contended  that  the  rule  as  to  onusprobandi  asserted  on  the 
other  side  was  established  by  Scotch  authorities,  and  was 
not  found  in  Roman-Dutch  law.     They  referred  to  Van 

*  Present  :^9^\K  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Richard  Couch. 


(')  1  App.  Cas.,  686;  17  Eng.  R.,  72.  (»)  Law  Rep.,  19  Eq.,  98;  11  Bng.  K, 

(«)  2H.  L.  C.,«8l.  702 
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Leeawen  [ed.  1820],  p.  71 ;  Grrotias,  Introduction  to  Dutch 
Law,  p.  24,  sect.  16 ;  John  Voet,  book  xxiii,  tit.  ii,  of  Pan- 
dects; Thompson's  Laws  of  Ceylon,  vol.  ii,  pp.  664,  665. 

The  counsel  for  the  appellants  were  not  called  on  for 
reply. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Barnes  Peacock  :  This  appeal  arises  out  of  a  suit 
brought  by  the  plain tiflfs,  who  are  husband  and  wife,  in 
which  it  was  alleged  that  the  second  plaintiff  was,  at  the 
time  of  her  marriage  with  the  co-plaintiff,  the  widow  of  one 
Pattenier.  The  suit  was  brought  against  the  defendants  to 
recover  a  share  of  the  propertjr  of  Pattenier,  to  which  it  was 
alleged  that  the  second  plaintiff,  as  his  widow,  was  entitled : 
the  plaintiffs  also  claimed  a  share  which  it  was  alleged  had 
descended  to  her  from  a  deceased  child  of  Pattenier  by  her. 
The  question  is  whether  she  was  lawfully  married  to  Pat- 
tenier, and  the  child  legitimate. 

The  first  defendant  is  a  brother  of  Pattenier,  and  was  an 
executor  under  his  will ;  the  second  defendant  was  a  son  of 
Paramakuddi  Kassenator,  an  uncle  of  the  second  plaintiff ; 
and  the  third  defendant  was  the  wife  of  the  second  defend- 
ant, and  a  daughter  of  Pattenier  by  a  deceased  wife.  The 
learned  judge  of  the  First  Court  found  that  there  was  a  valid 
marriage.     He  said:  '^ First,  it  is  indisputable  that  second 

{jlaintiff  lived  in  the  house"— that  is,  the  house  of  Patten- 
er— "subsequent  to  the  death  of  testator's" — that  is,  Pat- 
tenier's — "second  wife,  the  mother  of  third  defendant  and 
her  minor  sister  and  brother.  Second,  it  is  *also  ift-  [366 
disputable  that  the  second  plaintiff  gave  birth  to  a  child  in 
testator's  house,  which  child  survived  the  testator,  though 
by  a  few  months  only.  Third,  the  evidence  in  favor  of  sec- 
ond plaintiff's  being  the  wife  vastly  preponderates  over  that' 
supporting  the  contrary  view,  not  only  in  quantity,  but  in 
quality.  If  this  be  accepted,  the  legitimacy  of  the  child 
from  whom  second  plaintiff  claims  one  thirty-second  share 
is  also  indisputable.  In  a  case  of  this  kind,  if  there  were 
really  any  room  for  doubt,  the  evidence  on  either  side  should 
be  pretty  evenly  balanced ;  and  yet  quite  the  contrary  is  the 
case,  defendants'  being  by  far  the  weaker." 

Upon  appeal  to  the  Supreme  Court  of  Ceylon  that  judg- 
ment was  reversed  by  the  learned  Chief  Justice.  It  appears 
to  their  Lordships  that  the  Chief  Justice  threw  the  onus  of 
proof  on  the  wrong  parties,  inasmuch  as  he  held,  in  sub- 
stance, that  it  was  necessary  for  those  who  claimed  by  vir- 
tue of  the  marriage  to  prove  what  were  the  customs  of  the 
34  Eng.  Rep.  31 
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Tamils  with  regard  to  marriage,  and  that  this  marriage  was 
legally  performed. 

Their  Lordships  have  no  doubt,  upon  the  evidence,  that 
Pattenier  and  the  second  plaintiff  lived  together  as  man  and 
wife.  It  was  proved  that  she  visited  with  him,  and  that  she 
presented  betel  to  their  friends,  which  their  Lordships  ap- 
prehend a  concubine  would  not  do.  They  not  only  lived 
together  as  man  and  wife,  but  there  is  strong  evidence  to 
show  that  there  was  a  legal  marriage. 

Pattenier  and  the  second  plaintiff,  were  Tamils,  and  the 
first  defendant,  who  was  called  as  a  witness,  proved  what 
the  custom  was.  He  said,  "She  was  married  according  to 
the  custom  of  the  country,  but  she  is  not  the  lawfully 
registered  wife."  It  is  true  that  the  marriage  was  not  regis- 
tered ;  but  it  was  not  necessary  to  have  it  registered,  inas- 
much as  the  act  which  rendered  the  registration  of  mar- 
riages compulsory  was  not  passed  till  after  the  marriage 
was  celebrated.  The  witness  proceeded:  "The  ceremony 
we  usually  perform  is  for  four  or  five  or  six  persons  to  be 
Invited  according  to  the  wishes  of  both  parties,  and  rice 
ceremony  to  be  performed  at  the  house  of  the  bride  or  bride- 

froom.  If  the  rice  ceremony  is  performed  it  is  marriage.'* 
he  second  plaintiff  herself  was  examined.  She  said  that 
she  was  twenty- two  or  twenty-three  years  of  age:  "I  lost 
my  parents  when  I  was  five  or  six  years  old.  After  their 
367]  death  I  was  in  charge  of  my  sister  *Valliamma  and 
her  husband.  I  was  there  up  till  a  year  after  I  reached 
puberty^  I  do  not  know  the  year.  I  then  went  to  my  uncle 
Kassenator's  house ;  my  aunt,  his  sister,  coming  and  calling 
me.  I  remained  there  eight,  nine,  or  ten  days.  After  that 
my  uncle,  his  wife,  his  son  (second  defendant)," — that  is 
^important — "his  son-in-law  and  daughter,  my  brother  and 
aunt,  took  me  to  Pattenier' s  house  to  marry  me  there."  It 
appears,  according  to  her  evidence  and  to  other  evidence  in 
the  cause,  that  she  was  taken  to  the  house  for  the  purpose 
of  being  married.  It  also  appears  that  her  brother-in-law 
was  anxious  that  she  should  be  married  to  a  brother  of  his, 
and  not  to  Pattenier.  She  says:  "We  went  on  to  the 
house.  Rice  was  ready  to  be  served.  They  spoke  of  serv- 
ing me  to  the  persons  who  accompanied  me.  Then  there 
was  a  row.  The  row  was  commenced  bv  my  brother-in-law 
and  brother,  who  stood  at  the  gate."  There  were  two 
brothers,  one  who  stood  at  the  gate  and  assisted  in  makiug 
the  row,  and  another  who  afterwards  executed  a  deed  of 
dowry  which  will  be  presently  alluded  to.  "I  was  at  the 
time  inside  the  house.     When  I  heard  the  row  I  asked  what 
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it  was,  and  they  told  mn  that  my  brother  and  brother-in- 
law  were  at  the  gate  making  the  row.  Then  my  ancle  and 
his  son  got  out."  In  her  cross-examination  by  the  second 
defendant's  advocate  she.  said:  "Daring  the  row,  and 
before  it  ceased,  rice  was  served  to  as,  and  the  people  went 
away.  The  rice  was  served  before  the  row  commenced. 
Pattenier  gave  me  a  karee  cloth.  The  tali  was  tied  next 
morning;  not  tali,  bat  he  gave  his  j[ewels  to  my  ancle's 
wife  to  pat  them  on  me,  and  she  did  so.     There  are  now 

? resent  as  witnesses  who  were  then  present  Kannavate, 
avamattee,  Kataramen,  and  my  ancle's  wife.  I  do  not 
know  whether  Sivahami  is  present  here  as  a  witness  or  not. 
On  accoaut  of  this  row  other  ceremonies  coald  not  have 
been  performed.  Other  ceremonies  were  necessary  for  mar- 
riage, but  were  not  performed  on  account  of  the  row.  My 
relatives  left  at  the  commencement  of  the  row." 

Strong  reliance  was  placed  b]^  the  defendants  upon  the 
statement  "that  other  ceremonies  were  necessary  for  mar- 
riage, but  were  not  performed  on  account  of  the  row."  It 
is  to  be  observed  that  that  statement  was  obtained  upon 
cross-examination,  and  was  probably  in  answer  to  a  leading 
question.  The  witness  was,  in  all  *probability,  [368 
better  acquainted  with  what  ceremonies  were  usually  per- 
formed than  what  were  actually  essential  to  the  legality  of 
a  marriage. 

Their  Lordships  do  not  attach  much  importance  to  the 
answer.  There  is  evidence  from  which  it  may  be  inferred 
that  the  serving  of  rice  was  the  essential  ceremony ;  and  it 
was  proved  that  rice  was  served.  But  the  evidence  of  the 
marriage  does  not  rest  here.  It  is  confirmed  in  the  strongest 
manner  by  certain  dowry  deeds.  On  the  2l8t  of  October, 
1866  (the  marriage  having  taken  place' on  the  20th),  Pera- 
makuddi  Kassenator,  who  was  the  uncle  of  the  second 
plaintiff  and  the  father  of  the  second  defendant,  and  was 
also  a  notary,  and  therefore  more  likely  than  a  young 
woman,  the  second  plaintiff,  to  know  what  ceremonies  were 
essential  to  the  validity  of  a  marriage,  executed  a  deed  by 
which  he  conveyed  to  Pattenier  and  the  second  plaintiff  a 
garden  by  way  of  dowry.  It  says:  *'0n  the  21st  day  of 
October,  in  the  year  1866,  I,  Peramarkuddi  Kassenator, 
notary  of  Kattanknddiyiripu,  in  Batticoloa,  do  hereby 
acknowledge  to  have  granted  a  garden  in  dower  to  Sampa- 
koddi  Sinnepullai,  my  niece" — that  is,  the  second  plaintiff 
— '*and  Sinnepullai's  husband,  Sambekodiajar  Pattenier, 
of  the  same  place,  to  the  following  effect."  Then,  after 
describing  the  boundaries  of  the  gardeni  it  says:  ^' And  the 
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said  garden,  with  all  the  produce  thereof,  are  to  be  pos- 
sessed and  enjoyed  by  the  aforesaid  Sinnepullai  and  her 
husband  Pattenier,  according  to  their  pleasure,  forever." 
That  deed  was  attested  by  four  witnesses,  and  is  stated  to 
have  been  duly  read  over  and  explained  to  the  parties, 
including  Pattenier,  and  to  the  witnesses ;  and  it  is  also 
proved  by  one  of  the  witnesses  that  the  deed  was  executed 
m  triplicate,  and  that  one  of  the  parts  was  handed  over  to 
Pattenier,  who  retained  it.  It  appears  also  from  the  evi- 
dence that  Pattenier  and  the  second  plaintiff  took  possessioa 
of  thegarden;  that  they  used  it;  and  that  the  second  plaintiff, 
after  the  death  of  Pattenier,  executed  a  lease  of  the  cocoa-nut 
trees  growing  in  it  to  a  tenant  who  was  called  as  a  witness, 
and  who  proved  that  under  the  lease  he  had  possession  of 
and  gathered  the  cocoa-nuts.  There  seems  to  be,  therefore, 
no  doubt  that  Pattenier  and  the  second  plaintiff  acted  upon 
the  deed,  in  which  Pattenier  was  described  as  the  husband 
of  the  second  plaintiff.  On  the  same  day  the  brother  of  the 
369]  *8econa  plaintiff  acknowledged  to  have  granted,  in 
dower  to  his  sister,  money,  jewelry,- and  other  property,  and 
that  she  and  her  husband  were  to  possess  and  enjoy  th,e 
same.  That  deed  was  also  read  over  and  explained  by  a 
notary  public.  It  was  attested  by  four  witnesses,  and  it 
was  handed  over  like  the  other  deed  to  Pattenier  and  the 
second  plaintiff ;  and  it  appears  that  the  wife  took  posses- 
sion of  the  property.  In  addition  the  deeds  appear  to  have 
been  registered  in  the  office  of  the  Registrar  of  Lands,  so 
that  it  was  made  public  that  the  property  had  been  given  to 
Pattenier  and  the  second  plaintiff  as  husband  and  wife  upon 
their  marriage.  The  second  and  third  defendants  claim  the 
property  through  the  husband,  who,  by  retaining  the  deeds 
and  taking  the  property  under  them,  must  be  taken  to  have 
acknowledged  tnat  there  was  a  lawful  marriage. 

A  document  was  put  in  evidence  marked  E,  which  was 
signed  by  the  second  defendant  as  registrar,  and  which  was 
a  register  of  the  death  of  the  child  of  Pattenier  and  the  sec- 
ond plaintiff,  in  which  it  was  named  Pattenier,  which  would 
not  have  been  the  case  if  it  had  been  merelv  the  son  of  a 
concubine.  It  was  proved  that  the  second  defendant  was 
one  of  the  persons  who  went  with  the  uncle  and  the  second 
plaintiff  to  the  house  of  Pattenier  in  order  that  she  might 
be  married,  and  he  appears  to  have  been  present  when  the 
ceremony  was  performed.  He  therefore  was  capable  of 
judging  whether  the  marriage  was  a  valid  one  or  not,  and 
whether  the  child  was  legitimate  or  illegitimate;  and  as  a 
registrar  of  deaths  he  registered  it  as  the  child  of  Pattenier. 
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Then,  again,  when  the  plaintiffs  were  married  in  1873  he 
signed  the  register  of  their  marriage,  in  whioh  the  first  pi^in^ 
tiff  was  described  as  a  widower  and  the  second  plaintiff  as  a 
widow,  which  she  would  not  have  been  if  she  had  been 
merely  a  concubine  of  Pattenier.  Therefore  there  is  evi* 
dence,  under  the  hand  of  the  second  defendant,  in  which  it 
is  in  effect  admitted  that  there  was  a  marriage ;  that  the 
lady  when  she  married  the  present  plaintiff  was  the  widow 
of  rattenier ;  and  that  the  child  which  she  bore  was  a  legiti* 
mate  child.  • 

Again,  there  was  a  petition  put  in  by  the  second  plaintiff 
on  the  2l8t  of  March,  1870.  The  second  defendant  at  that 
time  had  not  married  the  daughter  of  Pattenier,  and  was 
pot  interested,  ^therefore,  in  setting  up  that  the  mar-  [870 
riage  was  not  a  lawful  one.  The  petition  contained  the 
following  passage :  ^'  The  petitioner  begs  to  inform  the  court 
that  she  is  the  third  wife  of  the  late  Sembecutte  Kannaku 
Pattenier,  of  Snrepatte,  a  principal  rich  man  in  this  place. 
The  petitioner  further  says  that  the  said  Sembecutte  Pat- 
tenier (her  husband)  also  gifted  her  clothes,  and  she  used  and 
enjoyed  and  lived  with  him,  till  his  death,  as  husband  and 
wife.  The  said  petitioner  further  says  that  the  said  S.  K. 
Pattenier  married  her  and  lived  with  her  amicably,  and 
also  received  dowry  from  her  in  writing,  and  she  brought 
forth  two  children,  who  are  dead.  The  petitioner  further 
says  that  after  the  death  of  her  husband  his  brother  Sembe- 
cutte Yaigailie,  has  taken  all  the  jewels  and  ornaments,  the 
clothes,  and  he  delays  to  return  them ;"  and  therefore  she 
prays  that  she  may  be  relieved.  That  document  appears, 
according  to  the  evidence,  to  have  been  prepared  at  the 
instance  of  the  second  defendant  and  with  his  knowledge. 
Therefore  there  is  not  only  the  fact  that  Pattenier  and  the 
second  plaintiff  lived  together  as  reputed  husband  and  wife, 
that  she  visited  his  friends  as  his  wife,  and  that  he  held  her 
out  to  the  world  as  his  wife,  but  that  the  second  defendant 
has  in  documents  under  his  hand  acknowledged,  at  a  time 
when  he  was  not  interested  in  disputing  the  marriage,  that 
she  was  lawfully  married.  Notwithstanding  all  that  evi- 
dence, and  after  the  finding  of  the  first  court,  the  Chief  Jus- 
tice in  his  judgment  says :  ^^  A  great  deal  of  evidence  was 
gone  into  on  both  sides,  and  the  onus  was  on  the  plaintiffs 
to  prove  (1)  what  are  the  ceremonies  necessary  to  constitute 
a  valid  marriage  in  the  Tamil  caste,  to  which  the  parties  be- 
long ;  (2)  that  these  ceremonies  were  duly  performed  at  the 
marriage  in  question.  On  the  first  point  the  evidence  is  so 
conflicting  that  it  is  impossible  to  gather  an  intelligible  ac- 
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count  of  what  are  the  ceremonies  necessary  to  constitute  a 
valid  marriage  amongst  the  Tamil  natives  of  the  Batticoloa 
district."  He  did  not  say  that  it  had  been  proved  to  his 
satisfaction  that  the  marriage  was  not  according  to  the  cus- 
tom ;  but  merely  that  the  evidence  was  so  conflicting  that  it 
was  impossible  to  gather  an  intelligible  account  of  what 
were  the  necessary  ceremonies,  and  he  threw  the  onus  of 
proving  what  were  the  necessary  ceremonies  on  the  plaintiffs, 
371]  s^nd  found  that  they  had  failed  in  making  out*that 
all  the  necessary  ceremonies  had  been  performed.  He  pro- 
ceeded :  "So  far  as  the  evidence  can  oe  followed,  the  cere- 
monies seem  to  vary  according  to  circumstances,  such  as 
the  position  and  wealth  of  the  bride  and  bridegroom,  and 
whether  a  man  or  woman  is  married  for  the  first  time.  The 
witnesses  also  differ  as  to  what  are  essential  ceremonies ;  and 
on  a  review  of  the  whole  of  the  evidence  it  appears  clear  that 
either  there  is  not  a  well  recognized  ceremonial  to  be  observed 
on  occasions  of  marriage,  or  that  the  witnesses  were  wholly 
ignorant  of  what  they  were  called  to  prove.  It  is  admitted 
that  all  the  necessary  ceremonies  were  not  performed  at  the 
marriage  in  question,  but  it  is  alleged  that  they  could  not 
have  been  on  account  of  the  disturbance  which  took  place 
when  the  marriage  was  going  on.  We  think  this  excuse, 
even  if  true,  is  insufficient  in  law,  as  a  marriage  cannot  be 
taken  to  have  been  duly  celebrated  if  any  of  the  essential 
ceremonies  were  not  duly  observed,  even  though  such  omis- 
sion was  unavoidable." 

It  was  contended  by  Dr.  Phillimore  that  the  presumption 
of  marriage  arising  from  cohabitation  with  habit  and  repute 
did  not  apply  to  the  case  of  the  Tamils  and  to  Ceylon  ;  but 
it  appears  from  the  authorities  which  he  cited  that,  accord- 
ing to  the  Roman-Dutch  law,  there  was  a  presumption  in 
favor  of  marriage  rather  than  of  concubinage.  It  does  not, 
therefore,  appear  to  their  Lordships  that  the  law  of  Ceylon 
is  different  from  that  which  prevails  in  this  country ;  namely, 
that  where  a  man  and  woman  are  proved  to  have  lived  to- 
gether as  man  and  wife,  the  law  will  presume,  unless  the 
contrary  be  clearly  proved,  that  they  were  living  together 
in  consequence  of  a  valid  marriage,  and  not  in  a  state  of  con- 
cubinage. Dr.  Phillimore  did  contend  that  in  a  district 
where  concubinage  was  not  considered  as  immoral  the  same 
presumption  would  not  arise ;  but  their  Lordships  cannot 
a^ree  with  him  in  that  respect.  It  is  evident  that  in  the 
district  in  which  Pattenier  lived  wives  are  treated  differently 
from  concubines,  and  it  is  not  because  a  number  of  persons 
live  in  a  state  of  concubinaere  to  be  presumed  that  a  man 
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and  woman  who  are  living  together  fs  repnted  husband  and 
wife  are  not  lawfully  married.  It  is  evident  from  the  par- 
ties  going  through  the  form  of  marriage  that  they  intended 
to  be  married ;  and  if  they  were  not  married  *accord-  [372 
ing  to  the  strict  custom,  it  was  not  in  consequence  of  their 
wish  that  it  should  be  so.  It  appears  clearly  that  they  did 
consider  that  a  valid  marriage  had  taken  place. 

In  the  case  of  Piers  v.  Piers  (')  it  was  laid  down  by  tha 
House  of  Lords  that  the  presumption  of  marriage  arising 
from  cohabitation  with  habit  and  repute  can  only  be  rebutted 
by  the  clearest  and  most  satisfactory  evidence.  The  Lord 
Chancellor  said  :  ^'I  have  not  found  that  the  rule  of  law  is 
anywhere  laid  down  more  to  my  satisfaction  than  it  is  by 
Lord  Lyndhurst  in  the  case  of  Morris  v.  Dames  (*),  as 
determined  in  this  HoQse.  It  is  not  precisely  the  same  pre- 
sumption as  exists  in  the  present  case ;  but  the  principle  is 
strictly  applicable  to  the  presumption  which  we  are  consid- 
ing.  He  says :  '  The  presumption  of  law  is  not  lightly  to  be 
repelled.  It  is  not  to  be  broken  in  upon  or  shaken  by  a 
mere  balance  of  probability.  The  evidence  for  the  purpose 
of  repelling  it  must  be  strong,  distinct,  satisfactory,  and 
conclusive."  No  doubt  every  case  must  vary  as  to  how  far 
the  evidence  may  be  considered  as  satisfactory  and  conclu- 
aive ;  4)ut  he  lays  down  this  rule,  that  the  presumption  must 

Srevail  unless  it  is  most  satisfactorily  repelled  by  the  evi- 
ence  in  the  cause  appearing  conclusive  to  those  who  have 
to  decide  upon  that  question." 

In  De  Thoren  v.  Attorney-Oeneral  (•),  Lord  Cairns,  then 
Lord  Chancellor,  stated  that  the  presumption  of  marriage 
is  much  stronger  than  the  presumption  raised  with  regard 
to  other  facts ;  and  he  referred  to  the  BreadaXbane  Case  (*), 
in  which  it  was  held  that  the  presumption  was  one  which 
not  only  might,  but  ought,  to  be  drawn  from  cohabitation 
with  habit  and  repute,  sQthough  the  cohabitation  commenced 
with  a  ceremony  which  was  not  only  invalid  by  reason  of 
the  real  husband  of  the  woman  being  alive  at  the  time,  but 
was  known  by  both  parties  to  be  invalid. 

Their  Lordships  having  come  to  the  conclusion  that  Pat- 
tenier  and  the  second  plaintiff  lived  together  as  man  and 
wife,  and  that  Pattenier  held  her  out  as  his  wife,  the  pre- 
sumption of  their  marriage  is  not  lightly  to  be  rebutted. 
The  Chief  Justice  did  not  find  that  the  presumption  was 
rebutted,  but  he  threw  the  onus  of  proving  a  legal  marriage 
according  to  the  custom  of  the  Tamils  *upon  the  other    [373 

(»)  2  H.  L.  C,  831.  (»)  1  App.  Caa..  686  ;  17  Eng  R.,  72. 

(«)  6  CL  <k  F.,  163.  {*)  Law  Rep.,  2  U.  L.,  269. 
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side.  Their  Lordships^hink  that  the  learned  Chief  Justice 
was  in  error  in  overruling  the  decision  of  the  jndge  of  the 
First  Court,  who  had  come  to  the  conclusion  upon  the  evi- 
dence that  there  was  a  legal  and  a  valid  marriage. 

Their  Lordships,  therefore,  will  humbly  advise  Her 
Majesty  that  the  decree  of  the  Supreme  Court  be  reversed, 
and  that  the  decree  of  the  First  Court  be  afBrmed.  The 
respondents  must  pay  the  costs  of  this  appeal. 

Solicitor  for  appellants :  -4..  Cayley. 
Solicitor  for  second  and  third  respondents:  F.  E.  0. 
Payne. 


[6  Appeal  Cases,  878.] 

J.G.*  February  32, 1881. 

[PRIW  OOUKCIL.] 

John  T.  Lawless  (Manager  of  the  Bank  of  British  North 
America),  Appeltant;  and  James  Sullivak  and  Others 
(Assessors  of  Taxes  for  the  City  of  St.  John),  Re- 
spondents. 

ON  APPEAL  FBOM  THE  SUPREME  COURT  OF  CANADA. 

New  Brunstmch-^l  Vict.  e.  86,  s.  ^^Income  Tax  leviable  on  Balance  \fGaxn 

(TOW  Low. 

The  tax  imposed  by  sect.  4  of  New  Brnnswick  Act,  81  Vict  c  86,  npon  "income" 
is  leviable  in  respect  of  the  balance  of  g^in  over  loss  made  in  the  fiscal  year,  and 
where  no  such  balance  of  gain  has  been  made  there  is  no  income  or  fund  which  is 
capable  of  bein^  assessed.  There  is  nothing  in  the  said  section  or  in  the  context 
which  should  induce  a  construction  of  the  word  "  income,"  when  applied  to  the 
income  of  a  commercial  business  for  a  year,  otherwise  than  its  naiursl  and 
commonly-accepted  sense,  as  the  balance  of  gain  over  loss. 


*PreMiif.-— Sn  Babnss  Pkaoook,  Sie  Momtaovb   E.   Sxiib,  Sn   Sobbh  P. 
CoLuiBy  and  Su  Biohabd  CJouoh. 
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[6  Appeal  Cases,  886.] 

J.C*  February  28,  1881. 

[PRIVY  COUNCIL.] 

♦John  Bateman,  Plaintiff;  and  James  Service,    [386 

DtfendarU, 

OH  APPEAL  FBOM  THE  SUPBEME  COURT  07  WESTERN  AUSTRALIA. 

Conftkt  of  LatD9^LiabUity  of  Foreign  Corporcttum^Lex  Loci  Contractus, 

Hdd,  that  the  Western  Australian  Joint  Stock  Companies  Ordinance  Act,  1868, 
does  not  apply  to  foreign  corporations  or  to  companies  incorporated  out  of  Western 
Aostralia  ana  properly  and  lawfully  carrying  on  business  as  such.  Consequently 
a  limited  compuiy  incorporated  elsewhere,  not  having  complied  with  its  proyisions, 
can  nevertheless  carry  on  business  and  make  contracts  in  Western  Australia  by  its 
agent  without  its  members  being  liable  individually  for  its  debts  and  engagements. 

Hdd,  further,  that  a  company  duly  registered  and  incorporated  in  Victoria  could 
not  be  f^in  registered  as  a  company  in  Western  Australia. 

Buik£y  T.  ^uU  (*)  approved. 

Appeal  from  a  judgment  of  the  Acting  Chief  Jnstice  of 
the  Supreme  Court  (Feb.  20,  1880),  whereby  judgment,  with 
costs  oi  defence,  was  given  for  the  respondent  in  an  action 
brought  against  him  by  the  appellant. 

The  action  was  to  recover  £1,233  9^.  2<i.,  for  goods  sold 
and  delivered,  freight  earned,  money  lent,  and  money  paid 
by  the  appellant  to  and  for  the  use  of  the  Rockingham  Jar- 
rah  Timber  Company,  Limited.  The  judgment  of  the  court 
therein  was  obtained  upon  a  special  case,  the  terms  of  which 
are  suflSciently  stated  in  the  judgment  of  their  Lordships. 
The  two  questions  submitted  bv  the  case  were :  1.  Whether, 
under  the  circumstances,  which  are  sufficiently  stated  in  the 
judgment  of  their  Lordships,  the  respondent  was  liable  for 
the  payment  of  the  appellant's  claim,  the  same  being  for  a 
debt  due  to  the  appellant  from  the  company,  incorporated 
in  Victoria,  but  not  registered  in  accordance  *with  [387 
the  Western  Australian  Ordinance;  and  2.  Whether  he 
could  be  sued  for  the  said  debt  without  joinder  in  the  ac* 
tion  of  the  other  members  of  the  company. 

The  Acting  Chief  Justice  decided  tnat  the  respondent  was 
not  liable  for  the  appellant's  claim,  and  ordered  the  appel- 
lant to  pay  to  the  respondent  his  costs  of  the  action. 

Mr.  Wills,  Q.C.,  and  Mr.  J.  JS.  Home,  for  the  appellant, 
contended  that  according  to  sect.  4  of  the  Joint  StocK  Com- 
panies Ordinance,  1858,  there  was  a  several  right  of  action 

^Present: — Sift  Bashes  Pjcaoock,  Sib  Montaguk  £.  Smith  and  Sir  Riooard  Couch. 
0)  Law  Rep.,  3  P.  C,  764. 
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against  the  respondent  in  consequence  of  his  noncompli- 
ance  with  the  conditions  with  regard  to  registration  pre- 
scribed thereby.  The  contract  sued  upon  was  made  in 
Western  Australia,  and  must  be  presumed  to  have  been 
made  with  a  view  to  the  law  of  that  colony,  bji  which  law 
the  parties  must  be  taken  to  have  intended  to  bind  them- 
selves and  to  be  bound.  Though  the  company  of  which  the 
respondent  was  a  member  was  formed  in  Victoria,  it  was  so 
for  the  purpose  of  carrying  on  business  in  Western  Austra- 
lia, and  its  transactions  in  this  latter  colony  must  be  gov- 
erned by  its  law ;  and  the  respondent  had  not  by  that  law 
limited  his  liability.  Reference  was  made  to  General  Steam 
Namgation  Coitipany  v.  Ouillon  (*) ;  Newby  v.  Von  Op- 
pen  C) ;  Griffith  v.  Paget  (') ;  Princess  of  Reuss  v.  Bos  (*) ; 
Smiih  V.  Anderson  (') ;  Greenwood!  s  Case  (*) ;  Lindley  on 
Part.  (lasted.),  vol.  i,  p.  333;  Story's  Confl.  of  Laws,  s.  29. 

Mr.  Benjamin^  Q.C.  (Mr.  Romer  with  him),  for  the  re- 
spondent, contended  that  the  company  of  which  the  respon- 
dent was  a  member  was,  so  far  as  the  law  of  Western 
Australia  was  concerned,  a  foreign  corporation.  As  such  it 
was  entitled  to  trade  and  did  trade  in  the  colony  of  Western 
Australia.  It  was  not  a  partnership  within  the  meaning  of 
sect.  4  of  the  ordinance.  He  referred  to  In  re  General  Gomr 
panyfor  the  ProTootion  of  Land  Credit  (^\  which  is  Prin- 
cess of  Retiss  V.  Bos  under  another  name.  The  ordinance 
lias  nothing  to  do  with  this  case :  see  sects.  31,  44.  Again, 
388]  *partners  are  liable  jointly,  but  as  to  joint  and  sev- 
eml  liability  see  KendaU  v.  JSdmilton{').  [He  was  stopped 
by  their  Lordships.] 

Mr.  Home  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Richard  Couch  :  This  is  an  appeal  from  a  judgment 
of  the  Acting  Chief  Justice  of  Western  Australia  upon  a 
case  which  was  stated  for  the  opinion  of  the  court.  The  case 
states  that  ^'previous  to  and  at  and  within  the  terms  men- 
tioned in  the  particulars  of  demand,  and  subsequent  thereto, 
the  defendant  was,  with  more  than  ten  other  persons,  a 
shareholder  in  and  he  was  also  one  of  the  directors  of  a  com- 
pany which  was  duly  formed,  incorporated,  or  registered  in 
the  colony  of  Victoria,  according  to  the  laws  in  force  in 
that  colony  in  that  behalf,  under  the  style  of  the  Rocking- 

(»)  n  M.  A  W.,  877.  («)  Law  Rep.,  6  H.  L.,  197. 

(«)  Law  Rep.,  7  Q.  B.,  298;  1  Eng.  R.,        (»)  16  Ch.  D.,  278. 
S2S.  («)  S  De  G.  M.  &  G.,  459. 

(«)  6  Ch,  D.,  611 ;  28  Eng.  R..  110.  (')  Law  Rep..  6  Ch.,  368. 

O  4  App.  Cas.,604;  83  Eng.  R.,  847. 
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ham  Jar»h  Timber  Company,  Limited,  and  all  the  share- 
holder except  two,"  who  are  named,  resided,  and  those  two 
now  reside,  out  of  Western  Aastrialia,  and  oat  of  the  juris- 
diction of  the  court ;  that  ^'the  company,"  as  stated  in  the 
memorandum  of  association,  was  formed  in  Victoria  for  the 
object,  amongst  others,  "to  buy,  sell,  or  otherwise  deal  in 
Jarrah  timber  and  other  timber  in  Western  Australia  or  in 
any  other  part  of  the  world."  The  case  then  states  the  reg- 
istration of  the  company  in  Victoria  and  its  incorporation 
there,  and  that  the  organization  and  government  of  the  com- 
pany were  exclusively  in  Victoria,  where  its  directors  all 
resided,  and  where  it  had  its  principal  place  of  business ; 
that  the  company  carried  on  business  on  a  large  scale  in 
Victoria,  and  that  its  operations  in  Western  Australia  were 
conducted  by  Mr.  William  Wanliss,  the  then  local  agent 
and  manager  of  the  company,  who  acted  under  a  power  of 
attorney,  but  that  the  company  was  satisfied  with  its  incor- 
poration and  privileges  of  limited  liability  acquired  in  Vic- 
toria, and  took  no  steps  to  procure  its  incorporation  with 
liability  limited  in  Western  Australia,  either  by  royal  char- 
ter, letters  patent,  or  act  of  the  Western  Australian  Legis- 
lature ;  nor  has  it  ever  been  registered  under  the  Joint  Stock 
Companies  *Ordinance  of  1868.  It  also  states  the  [389 
mode  in  which  the  business  was  carried  on,  and  that  the 
checks  by  which  payments  were  made  were  in  the  form  : 
**The  Rockingham  Jarrah  Timber  Company,  Limited," 
signed  by  William  Wanliss.  It  is  not  disputed  that  the 
business  was  carried  on  by  William  Wanliss,  in  Western 
Australia,  as  the  agent  of  a  limited  company  incorporated 
in  Victoria.  The  transactions  were  entered  into  by  him  as 
such  agent,  and  the  credit  was  given  to  such  company.  The 
question  in  the  case  was,  whether  the  defendant,  who  was  a 
shareholder  in  the  company  and  one  of  the  directors,  could 
be  made  liable  for  the  debt  which  had  been  contracted  by 
Wanliss  as  its  agent. 

In  the  argument  for  the  appellant  it  was  conceded  that 
the  general  principle  was,  as  stated  by  Mr.  Justice  Lindley 
in  his  work  on  Partnership,  *'that  if  a  company  is  incor- 
porated by  a  foreign  government  so  that  by  the  constitution 
of  that  company  the  members  are  rendered  wholly  irrespon- 
sible, or  only  to  a  limited  extent  responsible,  for  the  debts 
and  engagements  of  the  company,  the  liability  of  the  mem- 
bers as  such  would  be  the  same  in  this  country  as  in  the 
country  which  created  the  corporation."  But  it  was  con- 
tended that  the  Legislature  of  Western  Australia  had  a  right, 
if  it  thought  fit,  to  annex  any  kind  of  condition  to  the  carry- 
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ing  on  business  in  their  own  territory,  and  that,  by  the  con- 
struction which  should  be  put  upon  the  Ordinance  of  1858, 
it  had  enacted  that  unless  a  foreign  corporation,  carrying  on 
business  in  Western  Australia,  complied  with  this  ordinance 
and  was  registered  according  to  its  provisions,  its  indiFidoal 
members  should  be  liable  to  be  sued  for  its  debts.  It  was 
stated,  and  properly,  that  the  real  question  in  the  case  was 
whether  the  Western  Australian  Legislature  so  enacted. 
In  considering  that  question,  we  may  first  look  at  the 

Srinciple  which  is  laid  down  by  Story  ('),  and  quoted  by  the 
hief  J  ustice  in  his  summary  of  the  argument  for  the  plaintiff, 
in  these  words:  ''In  the  silence  of  any  positive  rule  affirm* 
ing  or  denying  or  restraining  the  operation  of  foreign  laws, 
courts  of  justice  presume  the  tacit  adoption  of  them  oy  their 
own  government,  unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  its  interests."  Therefore,  we  have  to  see 
390]  whether,  upon  the  true  construction  of  this  *Ordi- 
nance,  the  Legislature  of  Western  Australia  has  said  that 
a  company  incorporated  in  another  colony  or  in  a  foreign 
country,  not  having  complied  with  its  provisions,  cannot 
carry  on  business  or  make  contracts  in  Western  Australia 
by  its  agent  without  its  members  being  liable  individually 
for  its  debts  or  engagements. 

Now  an  examination  of  the  ordinance  appears  to  show 
that  this  was  not  the  intention.  Its  title  is,  ''An  Ordinance 
for  the  incorporation  and  regulation  of  joint  stock  com- 
panies and  other  associations,  and  for  limiting  the  liability 
of  certain  of  the  same."  The  preamble  shows  that  one  of 
the  objects  was  that  members  of  joint  stock  companies  should 
be  enabled  to  limit  the  liability  for  the  debts  and  engage* 
ments  thereof  to  which  they  are  or  would  be  subject.  The 
4th  section  is:  "If  more  than  ten  persons  shall,  after  the 
Ist  day  of  January,  1860,  carry  on  in  partnership  any  trade 
or  business  having  gain  for  its  object,  unless  they  are  regis- 
tered as  a  company  under  this  ordinance  or  are  incorporated 
or  otherwise  legally  constituted  by  or  in  pursuance  of  some 
private  ordinance,  royal  charter,  or  letters  patent,  every 
person  so  acting  shall  be  severally  liable  for  the  payment  of 
the  whole  debts  of  the  partnership,  and  may  be  sued  for  the 
same  without  the  joinder  in  the  action  or  suit  of  any  other 
members  of  the  partnership."  These  words  are  not  descrip- 
tive of  a  corporation  carrying  on  business  in  Western  Aus- 
tralia by  its  agent.  You  cannot  say  that  a  corporation  is 
ten  persons  or  more  carrying  on  business.  It  may  or  may 
not  be  that  the  corporation  which  was  formed  in  Victoria 

(»)  Couflict  of  Laws,  2d  ed.,  sect.  38. 
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consists  of  more  than  ten  persons.     That  is  not  a  matter  to 
be  inquired  into  in  Western  Australia.     The  whole  enact- 
ment appears  to  be  applicable  to  a  case  where  persons 
intended  to  commence  business  in  Western  Australia  in 
partnership ;  and  if  there  were  more  than  ten,  then,  unless 
registered  as  a  company,  each  might  be  sued  for  the  whole 
debts  of  the  partnership  without  joinder  of  any  other  mem- 
bers of  it.     It  appears  to  refer  to  a  company  proposed  to  be 
formed  for  the  purpose  of  carrying  on  business  in  Western 
Australia — not  to  a  corporation  existing  in  another  place 
and  coming  to  Western  Australia  to  carry  on  some  business 
there  through  its  agents.     The  case  of  such  a  corpoi-ation 
does  not  appear  to  have  been  contemplated  by  this  section, 
and  the  presumption  certainly  would  be,  according  to  the 
authorities  before  *mentioned,   that  this  was  not     [391 
intended.     It  is  not  to  be  presumed  that  there  was  an  inten- 
tion, contrary  to  the  comity  of  nations,  to  prevent  a  foreign 
incorporated  company  carrying  on  business  at  all  in  the 
colony,  because  there  would  be  so  many  difBculties  in  the 
way  of  a  foreign  incorporated  company  registering  its  mem- 
bers in  accordance  with  the  provisions  of  this  ordinance, 
that  practically  it  could  not  do  so.     Then  the  5th  section 
contains  words  which  show  that  what  was  meant  is,  not  an 
existing  incorporated  company  coming  to  Western  Australia 
to  trade,  but  a  company  which  wasto  be  formed  there.     It 
speaks  in  several  places  of  the  proposed  company.     And 
sect.  18,  and  other  sections  which  have  been  referred  to  by 
Mr.  Benjamin  in  his  argument,  show  that  in  many  instances 
it  would  be  impossible  for  a  foreign  company  to  comply 
with  the  requirements  of  this  ordinance.     Sect.  18  says,  that 
"  Once  in  every  year  a  list  shall  be  made  of  the  persons  who, 
on  the  fourteenth  day  succeeding  the  day  on  which  the 
ordinary  general  meeting  of  the  company,  or,  if  there  is 
more  than  one  ordinary  meeting  in  each  year,  the  first  of 
such  ordinary  general  meetings,  is  held,  are  the  holders  of 
shares  in  the  company,"  and  sect.  35  provides  that  there  shall 
be  a  general  meeting  of  the  company  held  once  at  least  in 
every  year.     In  this  instance  there  appears  to  have  been  no 
shareholder  in  Western  Australia,  ana  it  might  frequently 
occur  that  there  would  be  no  shareholder  in  the  foreign 
company  resident  there.     Consequently  those  provisions 
could  not  be  complied  with. 

The  whole  scope  of  this  ordinance  appears  to  their  Lord- 
ships to  be  opposed  to  the  view  that  it  was  intended  to  apply 
to  a  company  which  was  incorporated  elsewhere.  Its  object 
was  one  which  might  well  be  contemplated  by  the  Legisla- 
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tare  of  Western  Australia;  namely,  that  persons  there  who 
wished  to  carry  on  business  in  partnership  with  a  limited 
liability  for  the  debts  and  engagements  thereof,  if  there  were 
more  than  ten  of  them,  should  be  registered,  but  it  was  not 
meant  to  apply  to  foreign  corporations,  or  companies  incor- 
porated elsewhere  and  properly  and  lawfully  carrying  on 
business  as  such. 

This  is  in  accordance  with  the  decision  of  their  Lordships 
in  the  case  of  Bulkeley  v.  Schutz  (*),  where  it  was  held  that 
392 J  *'  A  *railway  company  and  a  partnership  complete  and 
existing  in  a  foreign  country  is  not  within  the  purview  of  the 
English  Joint  Stock  Companies  Acts  of  1866,  1857,  so  as  to 
enable  H.  B.  Majesty's  Consular  Court  in  Egypt  to  issue 
a  sequestration  against  such  of  the  members  of  the  company 
as  were  resident  within  the  jurisdiction  of  that  court,  for  not 
complying  with  an  order  of  that  court  to  register  the  com- 

?any  as  one  of  limited  liability  under  the  English  Acts." 
he' company  there,  being  a  complete  and  existing  company, 
could  not  be  registered  as  one  of  limited  liability  under  the 
English  Acts.    Applying  that  decision  to  the  present  case, 
it  is  an  authority  that  this  company,  being  duly  registered 
under  the  ordinance  of  the  colony  of  Victoria,  and  incor- 
porated there,  could  not  be  again  registered  as  a  company 
m  Western  Australia.     It  was  mentioned  in  the  course  of 
the  argument  that  it  would  not  be  possible  so  to  register  it 
without,  as  it  were,  first  disintegrating  the  company,  and 
making  it  cease  to  be,  as  far  as  Western  Australia  is  con- 
cerned, a  corporation  at  all.  <  But  it  is  conceded  on  the  part 
of  the  appellant,  and  appears  from  the  case,  that  it  was  car- 
rying on  business  in  Western  Australia,  and  was  dealt  with 
and  given  credit  to,  as  an  existing  company.     It  appears, 
therefore,  to  their  Lordships  that  the  contention  on  the  part  of 
the  appellant  that  this  ordinance  is  to  be  construed  as  pro- 
hibiting this  company  from  carrying  on  its  business  in 
Western  Australia  as  a  corporation,  and  making  the  individ- 
ual shareholders  liable,  cannot  be  supported.     That  was  not 
the  intention  of  the  Legislature  of  Western  Australia.     It  was 
not  in  tented  that  where  business  was  carried  on  in  this  way  br 
the  agent  of  a  corporation,  and  credit  was  given  to  it  through 
irs  agent,  the  individual  shareholders  should  be  made  liable. 

Their  Lordships,  therefore,  will  humbly  advise  Her 
Maji-sry  that  the  judgment  which  is  appealed  from  be 
uHirmed,  and  the  appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Wilkinson  &  Drew. 

Solicitors  for  respondent :  West^  King,  Adams  &  Co. 

(»)  Law  Rep.,  8  P.  C,  764. 
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[6  Appeal  Cases,  898.] 
H.L.  (K),  March  24,  25,  29-81 ;  AprU  1,  1881. 

[house  of  lords.] 

*The  Mayor  and  Aldermen  of  the  City  of  Lon-  [393 
DON,  Appellants  ;  and  The  Shareholders  (incorporated) 
OF  the  London  Joint  Stock  Bank,  Respondents, 

London — Foreign  Attachment — Oa/mishee, 

The  process  against  a  garnishee,  to  enforce  obedience  to  the  jurisdiction  of  the 
Lord  Mayor's  Court  in  foreign  attachment,  is  personal,  and  cannot  be  applied  to  a 
corporation  aggregate. 

Where,  therefore,  a  corporation  aggregate  was  cited,  as  garnishee,  to  appear  in 
the  Lord  Mayor's  Court,  it  was  held  entitled  to  maintain  prohibition. 

The  suit  of  foreign  attachment  is  founded  upon  ancient  custom,  and  in  itself  is  per- 
fectly valid.  The  process  by  which  it  is  sought  to  be  enforced  must  be  strictly  pur- 
Baed  according  to  the  custom.  Fictitious  summonses  and  returns  will  render  the 
suit  invalid. 

No  payment,  but  a  payment  made  by  compulsion  of  law,  can  discharge  a  garnishee 
from  his  original  liability  to  his  creditor. 

This  was  an  appeal  against  a  decision  of  the  Court  of 
Appeal,  which  had  affirmed  a  previous  decision  of  the  Com- 
mon Pleas  Division  (*). 

The  respondents  had  been  incorporated  under  the  Com- 
panies Act,  1862.  They  had  no  public  officer  to  represent 
them  in  suits  in  courts  of  justice. 

On  the  18th  of  March,  1874,  Sarah  Griesiell  levied  a  plaint 
in  the  Lord  Mayor's  Court  against  Thomas  Griesiell  for  the 
recovery  of  a  sum  of  £72  18^.,  and,  according  to  the  forms 
of  that  court,  issued  a  process  of  foreign  attachment  against 
the  respondents,  alleging  that  they  had  in  their  hands  mon- 
eys of  the  said  Thomas  Griesiell  to  that  amount.  On  the 
24th  of  April,  1874,  the  respondents  moved  in  the  Common 
Pleas  Division  for  a  writ  of  prohibition,  and  were  ordered 
to  declare  in  prohibition.  They  did  so  accordingly.  The 
appellants  put  in  certain  pleas  setting  forth  *the  cus-  [394 
torn  of  foreign  attachment  in  the  city  of  London,  and  justi- 
fying what  had  been  done  under  that  custom.  Demurrers 
to  these  pleas  were  put  in,  and  on  the  2d  of  November,  1874, 
the  Common  Pleas  Division  delivered  judgment  against  the 
present  appellants.  That  judgment  was  taken  before  the 
Court  of  Appeal  and  partly  argued,  but  the  farther  argu- 
ment was  suspended  until  certain  issues  of  fact,  arising  on 
the  pleadings,  should  have  been  determined,  for  which  pur- 

Eose  a  special  case  in  the  nature  of  a  special  verdict  was  to 
9  prepared.    This  was  done,  and  on  argument  thereon  the 

0)  Affirming  1  C.  P.  Div.,  1 ;  6  C.  P.  Div.,494. 
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original  decision  of  the  t/ommon  Pleas  Division  was  affirmed. 
This  appeal  was  then  brought. 

The  special  case  stated,  at  considerable  length,  the  cnstom 
and  the  formal  proceedings  under  it.  The  following  por- 
tions of  the  special  case  are  all  that  are  necessary  to  be 
inserted  here : 

Par.  12.  '*  No  process  against  the  defendant  issues,  and 
no  notice  is  given  to  him  of  the  action  or  attachment,  bat 
the  plaintiff  makes  an  affidavit  of  debt,  and  gives  informa- 
tion in  the  Mayor's  Court  office,  that  the  defendant  has 
moneys  or  goods  in  the  hands  of (afterwards  the  gar- 
nishee). 

Par.  13.  *' Thereupon  the  serjeantat-mace  serves,  ui)oq 
the  person  named,  a  notice,  attaching  in  such  person's  hands 
all  such  moneys,  goods,  and  effects  as  you  now  have,  or 
which  hereafter  shall  come  into  your  hands  and  custody, 
of  the  said  defendant,  to  answer  the  said  plaintiff,  and  that 
you  are  not  to  part  with  such  moneys,  goods,  or  effects  with- 
out license  of  the  court. 

Par.  14.  "  The  next  step  is  to  issue  a  ^cere/ac/a^  calling 
upon  the  garnishee  to  appear  and  show  cause  why  the 
plaintiff  should  not  have  execution  of  the  goods  of  the  de- 
fendant in  the  garnishee's  hands. 

Par.  16.  ^^If  the  garnishee  does  not  appear,  judgment  is 
given  for  the  plaintitf  against  him  by  default. 

Par.  16.  "If  the  garnishee  does  appear,  the  appearance 
is  recorded,  and  then  a  record  is  made  up  stating  the  mat- 
ters aforesaid,  and  containing  a  number  of  other  averments, 
which,  whatever  their  origin,  are  now,  and  have  long  been, 
formal  and  fictitious."  Other  proceedings  are  taken,  the 
issues  are  tried,  and  judgment  (if  the  case  is  proved)  is  given 
against  the  garnishee.  The  plaintiff  in  the  case  may  then 
395]  have  execution  against  the  garnishee,  to  *the  amount 
of  the  debt,  upon  the  goods  in  the  garnishee's  hands.  This 
may  be  the  case  though  the  defendant  has  never  been  per- 
sonally summoned,  nor  has  appeared.  Should  he  appear, 
the  foreign  attachment  is  dissolved.  Upon  execution  against 
the  garnishee  he  is  discharged  as  to  the  defendant  in  the  ac- 
tion, so  far  as  the  goods  taken  in  execution  are  concerned. 

Par.  23.  •'Besides  these  proceedings  the  record  of  foreign 
attachment  made  upon  tht?  appearance  of  the  garnishee 
mixes  up  with  the  true  history  of  what  has  been  done,  many 
of  which  are  now,  at  all  events,  j)urely  fictitious  matters. 
It  begins  by  stating  that  the  plaintiff  has  summoned  the  de- 
fendant in  an  action  of  debt,  that  the  serjeant-at-mace  has 
returned  that  the  defendant  has  nothing  within  the  city  by 
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which  he  might  be  sammoned,  and   that   thereupon  the 
plaintiff  has,  by  word  of  mouth  testified  to  the  court,  that 
some  other  person  has  money  or  goods  of  the  defendant  in 
his  hands  within  the  jurisdiction,  and  that  thereupon  the 
•coart  has  ordered  the  serjeant-atmace  to  attach  the  defend- 
ant by  such  money  or  goods  in  the  hands  of  such  other  per- 
son.   It  then  goes  on  to  state  a  return  by  the  serjeant-atmace 
of  an  attachment  made  accordingly  (the  last  averment  being 
according  to  the  fact),  and  to  allege  that  at  that  court  and 
three  subsequent  courts  the  defendant  has  been  solemnly 
called  and  made  default,  and  that  such  four  defaults  have 
been  recorded.    It  then  proceeds  to  state  (truly)  the  set.  fa. 
to  the  garnishee,  and  the  subsequent  proceedings  already 
described."     Par,  28.  '*lf  the  garnishee  did  not  appear, 
judgment  went  against  him  by  default,  and  execution  against 
the  defendant's  property  in  his  hands  might  be  issued.     If 
he  chose  to  appear,  he  was  obliged  to  find  sureties  to  be 
present  from  court  to  court,  until  the  plea  of  foreign  attach- 
ment should  be  ended;   otherwise,  he  was  committed  to 
prison."     Par.  29.  ''Upon  judgment  for  plaintiff  the  gar- 
nishee could  hand  over  the  money  or  goods  attached ;  if  he 
did  not,  be  might  be  arrested  and  committed  to  prison." 
Par.  54.   ^^  A  capias  has  been  issued  for  this  purpose,  and 
that  form  has  in  many  instances  been  employed  where  cor- 
porations aggregate,  but  without  a  public  officer,  or  any 
such  individual  person  to  represent  them,  have  been  gar- 
nishees.    But  it  did  not  appear  that  the  propriety  of  this 
form  of  proceeding  had  ever  become  the  subject  of  judicial 
decision." 

*TAe  Attorney  Oeneral  (Sir  Henry  James),  Mr.  [396 
Webster  J  Q.C.,  and  Mr,  Ji.  S,  Wright^  appeared  for  the  ap- 
pellants, and  relied  on  the  long  exercise  of  this  custom,  and 
on  th^  fact  that  corporations  had  in  many  instances,  and 
without  objection  made,  been  the  subjects  of  proceedings  in 
foreign  attachment.  The  fact  that  some  of  the  statements 
made  in  the  course  of  the  process  were  legal  fictions  was 
not  material.  In  many  cases  in  the  superior  courts  them- 
selves, there  were  allegations  of  proceedings  which  were 
merely  formal  and  fictitious;  but  that  did  not  affect  the 
jurisdiction  itself.  What  had  been  done  here  had  been  done 
immemoiially,  and  the  custom  had  been  recognized  and  con- 
firmed by  statute  (').    A  corporation  would  come  within  the 

(')  2  Wm.  A  M.,  seas.  1,  c.  8:  "For  re-  rij^hte  and  privileges."    See  also  20  &  21 

Teraing  the  jadgment  in  a  quo  warranto  Vict,  c.  clvii»  the  hovd  Mayor's  Court 

against  the  City  of  London,  and  for  re-  Extension  A.ct, 
storing  the  City  of  London  to  its  ancient 

34  Eno.  Rep.  82 
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meaning  of  the  word ''person"  (*),  and  the  charters  to  the 
city  made  the  custom  applicable  to  all  persons  whatever. 
There  is  not  any  reason  why  a  corporation  should  not  have 
goods  in  its  bands  attached  as  a  garnishee,  the  process  in 
fact  being  against  the  corporation  in  its  character  of  stake-  * 
holder,  and  the  process  anecting  the  goods,  that  is  the  prop- 
erty, of  the  defendant  in  the  action,  and  not  the  proper 
goods  of  the  garnishee.  A  court  has  an  inherent  ri^ht  to 
enforce  obedience  to  its  lawful  orders,  and  no  doubt  there  is 
process  of  the  court  applicable  as  against  corporations.  If 
the  pleadings  as  they  now  stand  are  defective,  the  custom 
itself  being  perfectly  valid,  they  may  be  amended,  but  the 
jurisdiction  of  the  court  itself  cannot  be  assailed. 

Mr.  Benjamin^  Q.C.,  and  Mr.  PT.  O.  Harrison^  Q.C.  (Mr. 
Kemp^  Q.C.,  was  with  them),  for  the  respondents :  Where 
processes  are  not  real  but  fictitious,  the  jurisdiction  which 
affects  to  be  founded  on  them  cannot  be  sustained.  Assuming 
everything  in  favor  of  the  jurisdiction  of  foreign  attach- 
397]  ment  *as  an  ancient  custom,  it  is  clear  that  that  juris- 
diction cannot  properly  be  enforced  against  a  corporation, 
which  cannot  be  arrested  and  committed  to  prison,  and  yet 
without  those  acts  there  can  be,  under  the  alleged  custom, 
no  enforcement  of  the  jurisdiction  against  a  garnishee.  In 
the  certificates  of  the  custom,  corporations  are  never  men- 
tioned as  subject  to  it  For  the  reason  already  given  the 
custom  cannot  be,  in  practice,  made  applicable  to  them. 
The  confirmation,  by  statutes,  of  the  customs  of  London 
were  only  confirmations  of  general  and  ascertained  public 
rights,  but  did  not  have  the  effect  of  establishing  customs 
which  were  impracticable  in  themselves  and  could  not  be 
enforced,  and  were,  in  the  mode  of  exercising  them,  contrary 
to  the  principles  of  law.  It  is  contrary  to  the  principle  of 
law  to  make  the  holder  of  another  man's  property  hand 
over,  to  a  third  person,  that  property,  when  the  person  to 
whom  it  belongs  has  never  received  notice  that-  his  rights  to 
it  are  to  be  called  in  question.  The  custom  set  up  here  is 
that  that  may  be  done — but  that  is  contrary  to  law— and 
the  special  case  shows  that  an  unlawful  and  fictitious  mode 
of  procedure  is  sought  to  be  followed.  That  cannot  be 
allowed,  and  the  garnishee,  the  corporation,  is  entitled  to 
claim  prohibition. 

{})  2  Inst,  722,  in  commenting  on  the  politic  and  corporate  as   may  alien,  as 

89  Eliz.,  o.  5,  takes  the  words  '*  all  and  mayors  and    commonalties,  bdilflfis  and 

every  person  and  persons,'' and  says  these  burgesses,  ^c,  and  the  like,  and  to  all 

words  regularly  do  extend  to  any  body  other  persons  whatsoever." 
politic  or  corporate  .  .  .  .,  to  such  bodies 
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[The  cases  and  text-books  referred  to  in  the  court  below 
on  both  sides  were  cited.  They  are  so  fully  examined  and 
commented  on  in  the  judgments  that  it  has  not  been  deemed 
necessary  to  repeat  the  references  to  them  here.] 

April  1.    The  Lord  Chancellor  (Lord  Selborne):    My 
Lords,  this  question  arises  upon  a  prohibition  obtained  by 
the  respondents  against  the  appellants,  the  corporation  of 
London,  to  prohibit  certain  proceedings  against  the  respon- 
dents (who  are  a  corporation  aggregate)  by  way  of  foreign 
attachment  according  to  the  custom  of  the  city.     The  case 
in  the  first  instance  came  before  the  Common  Pleas  Division 
of  the  High  Court  of  Justice  upon  demurrer ;  the  demurrer 
of  course  assuming  the  facts,  as  pleaded  by  the  corporation, 
to  be  true.    According  to  those  facts,  as  they  were  then 
pleaded,  the  custom  appeared  in  all  respects  to  have  been 
followed  in  point  of  fact ;  that  is  to  say,  the  different  steps 
and  proceedings  appeared  to  have  been  taken  according  to 
*the  custom  as  anciently  certified,  subject  to  this    [398 
question  only,  whether  the  custom,  so  followed,  was  appli- 
cable   to  a  corporation  aggregate.      The  Common  Pleas 
Division  held  that  it  was  not ;  and  the  substantial  point  to 
be  now  determined  is,  whether  that  decision,  upon  those 
pleadings,  was  right ;  for  which  purpose  we  must  leave  out 
of  sight  all  variance  between  the  facts  as  they  really  were, 
and  the  facts  as  pleaded. 

When  the  case  was  brought  before  the  Court  of  Appeal, 
both  sides  agreed,  that  it  would  be  convenient  to  have  the 
facts  before  the  court,  as  well  as  the  pleadings ;  in  order 
that  the  question  of  substance  might  be  determined  upon 
the  true  materials  in  that  stage,  instead  of  being  postponed, 
to  be  determined  afterwards  in  some  other  way.  A  special 
case  was  accordingly  stated,  by  which  it  appeared,  that  all 
the  preliminary  and  introductory  proceedings,  pleaded  as 
having  taken  place,  were  merely  fictitious,  and  had  never 
taken  place  at  all.  Other  facts  of  importance,  with  regard 
to  the  practice  under  the  custom,  at  different  times,  were 
also  found  by  the  special  case ;  and  it  was  agreed,  that,  for 
the  purposes  of  the  decision  of  the  demurrer  upon  appeal, 
the  court  should  take  judicial  notice  of  all  the  facts  so 
found  by  the  special  case. 

I  pause  to  observe  thaj;,  under  those  circumstances,  there 
was.really  no  question  whether  the  custom  itself,  such  as  it 
was  certified  to  be  in  ancient  times,  if  followed  in  fact,  in  a 
case  properly  falling  within  it,  was  good  or  bad ;  and  noth- 
ing which  has  taken  place  in  the  case,  nothing  which  may 
now   take  place  in  your  Lordships^   House,  will,  in  my 
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opinion,  throw  any  doubt  npon  the  validity  of  that  custom, 
if  duly  and  properly  followed  in  cases  which  really  fall 
within  it. 

Upon  the  facts,  as  stated  in  the  special  case,  the  Court  of 
Appeal  held,  first,  that  the  custom  had  not  been  followed 
in  divers  necessary  points,  as  to  which  fictitious  statements 
had  been  introduced  upon  the  city  record ;  and,  secondly, 
that  the  demurrer,  taking  into  account  both  the  original 
pleading  and  all  the  new  matter,  of  which,  occording  to  the 
agreement,  the  court  was  to  take  notice,  had  been  properly 
disposed  of  by  the  Common  Pleas  Division.  In  this  state 
of  things,  there  is  now  only  one  question  really  before  your 
Lordships ;  and  that  is,  whether  a  corporation  aggregate 
is  within  the  custom.  It  was  not  seriously  disputed  at 
399]  ^the  bar  that  the  custom  as  it  had  been  anciently 
certified,  which  alone  could  be  binding,  required  that  there 
should  be  a  real  defendant,  and  real  proceedings  taken  with 
a  view  to  summon  him,  and  to  put  him  in  default,  before  a 
foreign  attachment  could  issue  against  his  goods  or  bis 
debts,  in  the  hands  of,  or  due  from,  a  third  person  in  the 
city.  It  was  admitted,  that  there  had  been,  in  this  case,  no 
such  proceedings ;  and  it  was  felt,  therefore,  that  the  judg- 
ment of  the  Court  of  Appeal,  upon  the  whole  facts,  was 
one  which  it  would  not  be  possible  to  disturb.  The  argu- 
ment was  in  substance  connned  to  the  question  upon  the 
demurrer,  into  which  of  course  these  facts  contradicting  the 
matters  pleaded  could  not  enter,  although  the  other  facts  as 
to  the  custom,  and  the  practice  under  it,  found  by  the  spe- 
cial case,  can  now  be  taken  judicial  notice  of,  as  they  were 
in  the  Court  of  Appeal. 

Addressing  myself  to  that  (Question,  which  I  consider  the 
only  one  before  your  Lordships'  House,  namely,  whether  a 
corporation  aggregate  is  within  this  custum  or  not,  the  first 
matter  which  it  is  proper  to  consider  is  the  nature  of  the 
custom  itself.  Foreign  attachment  is  an  incidental  process 
against  a  defendant  to  a  suit,  who  has  not  appeared,  having 
been  summoned  according  to  the  course  of  the  court,  to 
compel  his  appearance.  The  only  thin^  which  makes  such 
a  custom  reasonable  at  all,  and  capable  of  being  sustained 
in  law,  is,  that  the  court  which  has  jurisdiction  over  the 
defendant,  is  in  substance,  bv  this  custom,  acting  against 
the  defendant  alone,  to  compel  his  submission  to  that  juris- 
diction. For  this  purpose,  it  arrests  or  attaches  his  goods 
within  the  jurisdiction,  or  the  debts  owing  to  him  within 
the  jurisdiction,  (which  are  equivalent  to  his  goods,)  bv  way 
of  security  to  enforce  hii  appearance,  in  whatever  bands 


Vol.  VI.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  501 

H.L.  (E.)  Mayor,  <bc,  of  London  v.  London  Joint  Stock  Bank.  1881 

they  may  happen  to  be  found.  The  stakeholder,  the  person 
in  whose  hands  these  goods  of  the  defendant  may  be,  or 
from  whom  the  debt  is  due  to  the  defendant,  has  no  interest 
in  the  matter,  and  does  not  suffer  in  any  interest  of  hisown, 
so  long  as  he  is  properly  indemnified ;  and  the  custom,  if 
duly  followed,  indemnifies  him. 

As  against  the  garnishee  (that  is  the  third  party,  the 
stakeholder)  the  wliole  proceeding  is  res  inter  alios  acta. 
He  is  no  party  to  the  suit ;  no  judgment,  in  any  proper 
sense  of  that  word,  can  pass  against  him  in  that  suit,  or  be 
executed  against  *him,  on  any  principle  which  is  [400 
applicable  to  a  defendant  before  a  competent  court.  In 
order  to  bind  him,  and  in  order  also  to  indemnify  him,  the 
custom  must  be  strictly  applicable  to  the  case,  and  it  must 
be  followed  in  all  material  points.  The  effect  of  the  custom, 
when  so  followed,  when  the  goods  in  his  hands  are  delivered 
over,  or  when  the  debt  due  from  him  is  paid,  (or  security 
given  by  him  for  its  payment,  if  it  is  not  payable  at  the 
time,)  is  to  discharge  him,  not  by  virtue  of  tne  terms  of  his 
contract,  but  against  that  contract,  and  without  the  consent 
of  the  bailor  or  creditor,  from  all  further  liability  for  the 
goods  or  money  to  which  the  bailor  or  creditor  was  entitled. 
That  is  the  peculiar  effect  of  the  custom ;  and  upon  what 

Srinciple  is  it  possible  that  such  an  effect  can  be  produced  t 
>n  one  principle  only,  that  of  a  delivery  or  payment  by 
compulsion  of  law.  If  that  element  were  absent,  it  would 
be  impossible  that  he  could  be  absolved,  as  against  his  cred- 
itor, from  a  debt  which  he  has  paid,  without  the  creditor's 
authority,  to  a  person  to  whom  it  was  not  pavable  by  the 
contract.  But  if  it  be  by  compulsion  of  law,  then  he  is  dis- 
charged. It  may  be  by  compulsion  of  law  if  the  custom 
is  reasonable ;  and  the  custom,  being  long  established,  is 
not  in  law  unreasonable,  so  long  as  its  operation  and  effect 
is  strictly  limited  to  its  proper  object,  that  of  compelling  the 
submission  of  a  defendant,  in  an  action  duly  instituted 
against  him  before  a  competent  court,  to  the  jurisdiction  of 
that  court  in  that  action ;  and  so  long  as  it  is  pursued  only 
against  that  which  is  ascertained  to  be  the  property,  or  the 
debt,  of  that  person,  the  defendant  in  the  action,  in  the 
hands  of  the  garnishee. 

Therefore,  my  Lords,  execution,  by  some  process  of  law 
which  amounts  to  compulsion,  is  indispensable  for  this  pur- 
pose, indispensable  for  the  indemnity  of  the  garnishee,  and 
therefore  indispensable  in  order  that  the  garnishee  should 
be  bound.  And  so  it  appears  to  be,  according  to  the  certi- 
ficate given  by  Starkey  in  the  year  1481,  in  the  case  of 
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Bourgchier  v.  Colynsi^).  "After  such  security  found,  and 
execution  of  that  sum,  so  in  the  hands  and  custody  of  that 
other  person  attached  and  defended,  had  by  the  plaintiff  in 
the  same  plaint,  such  other  person  should  be  discharged 
401]  ^of  the  same  sum  against  the  defendant  named  in 
the  plaint  aforesaid,  and  the  same  defendant  should  like- 
wise  be  discharged  of  so  great  a  sum  of  the  debt  specified 
in  the  same  plaint  against  the  plaintiff  named  in  the  said 
plaint."  When  the  certificate  says,  *' after  such  security 
found,"  that  means,  security  which  is  to  be  given  for  resti- 
tution within  a  year  and  a  day,  if  the  defendant  appears 
and  gives  bail  as  the  custom  req^uires.  That  having  been 
the  essential  condition  of  the  discharge  of  the  garnishee 
according  to  this  ancient  certificate,  the  modern  cases  of 
Wetter  v.  Rucker  {*)  (which  was  not  indeed  the  first  case  of 
the  kind,  for  earlier  authorities  are  referred  to  in  it)  and 
McOrath  v.  Hardy  i^)  show  emphatically,  that  the  whole 
effect  of  the  custom  against  the  garnishee  depends  upon  the 
fulfilment  of  that  condition.  Without  execution,  it  is  noth- 
ing; without  execution  the  payment  is  voluntary;  and  ali 
the  other  proceedings  leave  him,  although  he  hands  over 
the  goods  or  pays  the  money,  still  liable  to  his  original 
creditor. 

Now  what  is  execution,  within  the  meaning  of  that  prin- 
ciple }    I  apprehend  it  is  that  process  of  the  court  against  a 
garnishee,  which,  if  disobeyed,  the  court  can  and  will  en- 
force against  him.     It  is  not  necessary  to  refer  to  the  form 
of  that  process ;  I  rather  think,  from  the  statement  in  the 
29th  paragraph  of  the  special  case,  that  it  must  be  what  is 
there  set  out,  an  authority  from  the  court  to  its  officer  \o 
receive  the  debt,  if  it  be  money,  or  the  goods,  if  it  be  goods. 
In  that  state  of  the  case,  that  being  the  principle  by  which 
it  must  be  governed,  we  have  nothing  to  do  here  with  the 
question,  whether  the  mere  terms  of  the  custom,  as  certified 
by  Starkey,  and  stated  in  other  ancient  books  (such  as  the 
Liber  Albus,  and  the  "City  Law,")  would  by  themselves 
show  that  a  corporation  is  excluded.     It  may  be  assumed, 
that  they  do  not.     Starkey  in  his  certificate  states  the  cus- 
tom thus :  '*it  shall  have  been  testified  and  alleged,  by  the 
Elaintiff,  that  any  other  person,  for  whatever  reason,  should 
e  indebted  to  the  defendant  in  any  sum  of  debt."    No 
doubt,  as  far  as  these  words  go,  there  is  nothing  to  prevent 
a  corporation  from  coming  within  the  custom ;  because  the 

(»)  Law  Rep.,  2  H.  L.,  242  n. ;  Thorpe's  (*)  1  Bro.  <fr  B.,  494. 

Saxon    Laws,    36  ;     Boluin'8    Privilegia  (')  4  Bing.  N.  C,  781 

Londini,  ed.  1723,  p.  203  et  itt^. 
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word  "person"  might  be  applicable  to  a  corporation,  unless 
there  were  something  *in  the  context  to  exclude  it ;  [402 
and  in  the  mere  reason  of  the  thing,  if  in  all  other  material 
and  necessary  respects  the  custom  could  be  pursued  against 
a  corporation,  there  would  not  appear  to  be  any  objection 
to  understanding  the  word  ^^  person,"  there,  in  as  large  a 
sense  as  it  is  capable  of  in  law.  The  same  remark  applies 
•  to  the  Liber  Albus,  and  the  "City  Law,"  which  is  a  trans- 
lation from  it.  In  the  **City  j[jaw"(*),  the  words  are, 
"  where  it  is  alleged  that  the  defendant  hath  goods  and  chat- 
tels or  debts  in  other's  hands,  or  in  other's  keeping,  within 
the  said  city."  These  words  are  certainly  large  enough  to 
include  a  corporation,  if,  in  all  other  necessary  respects,  the 
custom  could  be  applied  to  it. 

But  the  question  is,  whether  that  which  is  of  the  essence 
of  the  custom,  in  order  to  bind  the  garnishee  and  to  dis- 
charge him,  can  be  done  in  the  case  of  a  corporation  t 
Whether  the  custom  provides  any  means  of  enforcing  the 
delivery  of  goods,  or  the  payment  of  a  debt,  against  a  cor- 
poration garnishee  %  If  it  does  not,  then  according  to  prin- 
ciple, and  according  to  the  authorities,  a  payment  by  the 
corporation  would  be  voluntary,  as  was  decided  in  Wetter 
V.  Mtbckeri^).  Though  everything  else  may  have  been  done 
which  the  custom  would  authorize,  yet,  if  it  has  not  been 
brought  to  the  point  of  compulsion  in  law  (which  it  cannot 
be  if  there  are  no  means  of  compulsion  in  law)  the  payment 
is  voluntary,  and  the  garnishee  is  not  discharged. 

I  do  not  think  we  have  here  anything  to  do  with  the  ques- 
tion whether  a  corporation  can  or  cannot  be  a  defendant  to 
a  suit  in  the  Lord  Mayor's  Court.  That,  as  I  understand 
the  matter,  does  not  depend  upon  custom.  The  city  courts 
are  held  under  the  city  charters  ;  and,  if  there  be  nothing 
to  prevent  a  corporation  from  being  sued,  I  am  not  at  all 
satisfied,  that  there  are  not  processes  of  the  city  court  by 
which  a  judgment  of  that  court  may  be  executed,  either  in 
fayor  of  a  corporation  plaintiff,  or  against  a  corporation  de- 
fendant. When,  in  a  court  of  competent  jurisdiction,  final 
judgment  passes  against  a  defendant  upon  a  matter  in  dis- 
pute, execution  follows  by  all  the  ordinary  legal  means,  and, 
to  use  language  which  was  used  at  the  bar,  the  court  will 
employ  all  its  inherent  powers  to  enforce  its  judgments. 
The  *city  court,  in  that  respect,  would  be  like  any  [403 
other  of  the  courts  of  the  realm.  Of  those  inherent  powers 
to  enforce  judgments  the  writ  of  fieri  facias  is  one,  and 
there  are  other  writs  analogous  to  it ;  and  against  a  corpo-> 

(«)  At  page  109.  (»)  1  Bro.  A  B.,  494. 
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ration^  there  is  also  sequestration  or  distringas.  There  is 
therefore,  according  to  the  ordinary  law,  and  having  regard 
to  the  inherent  powers  of  courts  to  enforce  their  jadgments, 
no  apparent  difficulty  in  using  against  a  corporation  those 
means;  which  are  as  effectual  against  a  corporation  as 
against  anybody  else,  and  one  of  wnich  is  specially  adapted 
to  the  particular  case. 

These  considerations,  however,  are  inapplicable  to  the 
case  of  a  person,  who  is  not  a  defendant  sued  by  any  plaintiff 
in  a  court  of  competent  jurisdiction,  who  is  not  amenable  as 
such  to  the  ordinary  process  of  that  court,  but  who  is 
affected  only  by  a  collateral  process  against  another  person, 
the  defendant  in  a  suit.  There  are  no  ordinary  means,  there 
are  no  inherent  powers  of  the  court,  when  the  court  is  deal- 
ing, not  with  a  defendant  who  has  had  final  judgment 
against  him,  but  with  a  mere  stakeholder  who  is  not  a  party. 
As  to  such  a  person,  everything  must  depend  upon  the 
custom  alone ;  nothing  can  be  done,  which  the  custom  can- 
not be  shown  to  authorize.  Fieri fddas  is  clearly  inappli- 
cable in  such  a  case,  because  there  is  no  judgment  against 
the  garnishee  in  any  true  sense  of  the  word ;  certainly  there 
is  no  final  judgment  to  be  es:ecuted.  With  regard  to  dis- 
tringas or  sequestration,  those  are  processes  which  might 
perhaps  have  l>een  available,  if  there  had  been  a  custom  to 
use  them  ;  but,  if  there  is  not  such  a  custom  shown,  I  know 
no  principle  of  law  from  which  yon  can  infer  or  imply  that 
they  are  to  be  used,  merely  for  the  purpose  of  bringing 
witnin  the  custom  a  legal  person,  who,  otherwise,  could  not 
be  put  in  the  position  of  having  to  pay  a  debt  by  compul- 
sion of  law. 

My  Lords,  the  only  customary  mode  of  execution  against 
a  garnishee,  of  which  any  proof  has  been  offered,  is  a  process 
inpersonam  to  compel  obedience  to  the  attachment ;  on  the 

J)rinciple,  I  suppose,  that  the  court  having  authority, 
ounded  on  its  jurisdiction  against  the  defendant  in  the  ac- 
tion, to  attach  that  defendant  snoods,  or  a  debt  due  to  him, 
when  it  exercises  that  jurisdiction,  and  gives  notice  of  it  in 
404]  the  customary  manner  to  a  *third  party  (the  gar- 
nishee), he  is  bound  to  render  obedience  to  that  lawful  order. 
It  is  upon  the  footing  of  personal  disobedience  to  an  order 
binding  on  him,  in  a  case  where  there  is  no  jurisdiction 
against  his  property,  but  only  against  his  person,  that  by 
personal  process  his  obedience  to  that  order  is  secured. 

It  is  admitted  that  Odscoyne  v.  PenyJce(^\  a  very  ancient 
case  of  the  14th  century,  decided  in  the  year  1374,  is  the  only 

0)  Rolls  and  Memoranda  (a.d.  1374),  A.  19,  Roll  19. 
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authority  which  can  be  discovered  in  which  anything  else 
than  personal  process  clearly  appears  to  have  been  used.  I 
say  "clearly  appears,"  because  it  was  contended  at  the  bar, 
that  you  might  infer  from  one  other  case,  that  there  had 
been  some  otner  process ;  I  will  presently  mention  that  case. 
But  it  is  stated  in  the  special  case  that  there  is  no  authority 
discoverable  for  the  use  of  any  but  personal  process,  except 
0(i8Coyne  v.  PenyJcei^),  and  that  statement  was  not  other- 
wise disputed  at  the  bar,  than  by  suggesting  that  yon  might 
infer  something  of  the  same  kind  to  nave  taken  place  in  one 
or  two  other  instances,  in  which  it  did  not  expressly  ap- 
pear. 

Now,  my  Lords,  Oascoyoie  v.  PenykeO  has  really  been 
given  up  at  the  bar.  I  do  not  think  that  it  can  possibly  be 
reconciled  with  what  appears  upon  the  whole  course  of  the 
practice  under  the  custom,  from  Starkey's  certificate  down- 
wards ;  because  in  that  case  the  process  of  fieri  facias 
against  the  garnishee's  goods  was  ordered  to  be  issued  and 
executed  in  the  first  instance,  and  if  nothing  could  be  taken 
under  that,  then  the  personal  process  of  capias  was  to  be 
resorted  to.  It  is  admitted,  on  all  hands,  that  the  practice 
under  the  custom  has  been  to  issue  at  once  the  personal 
process  of  capias  against  a  person  subject  to  that  process ; 
and  therefore  to  interpose,  as  something  to  come  before  it, 
the  very  different  process  of  fieri  fadas^  is  wholly  incon- 
sistent with  the  practice  which  is  proved  to  have  been  fol- 
lowed. 

An  ingenious  (and,  if  the  record  would  admit  of  it,  a  not 
improbable)  explanation  of  that  case  of  Oascoyne  v. 
Penyke  (*)  was  suggested  in  the  able  argument  of  Mr.  Har- 
rison at  your  Lordships'  bar.  It  was  this,  that  there  had 
been,  in  that  case,  a  prior  proceeding  in  which  the  garnishee 
had  appeared,  and  m  which,  admitting  the  justice  of  the 
plaintifrs  claim  as  against  the  defendant  as  he  had  [405 
made  it  in  the  action  or  suit,  he  admitted  also  that  he  was 
himself  authorized  to  receive,  but  had  not  at  that  time  re- 
ceived, from  two  particular  debtors,  moneys  which  were  due 
from  them  to  the  defendant.  The  suggestion  was,  that  if 
the  custom  under  these  circumstances  was  duly  follow- 
ed, the  court,  when  he  made  that  admission,  would  have 
adjudicated  against  him,  that,  when  he  received  those  mon- 
eys from  those  persons,  he  should  pay  them  over,  accord- 
ing to  the  custom,  to  the  officer  of  the  court  for  the  purposes 
of  the  suit ;  and  not  only  so,  but  that  he  should  then  and 
there  give  security  (his  own  and  that  of  sureties,  or  perhaps 

0)  Rolls  and  Memoranda  (a.d.  1374),  A.  19,  Roll  19. 
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only  means  of  enforcing  his  obedience.  In  the  special  case, 
at  paragraph  54,  we  are  told,  that  although  from  the  year 
1852  down  to  1872 — that  is,  within  tlie  last  thirty  years- 
there  were  numerous  instances  in  which  moneys  in  the  hands 
of  corporations  aggregate  had  de  facto  been  attached  in  the 
Mayor's  Court  and  judgment  signed  against  the  garnisliees, 
and  although  in  many  of  those  cases  execution  bad  been 
actually  issued,  and  the  money  paid  by  the  garnishee,  un- 
der that  process,  yet  we  are  also  told  that  "the  process  issued 
has  in  every  instance  been  in  the  form  of  a  capias^^  (that  is, 
personal  process),  "the  direction  to  the  serjeant-atmace 
Deing  to  take  the  City  Bank  or  the  Peninsular  and  Oriental 
Steam  Navigation  Company,  or  whatever  the  corporation 
might  be.'* 

ft  does,  therefore,  appear  from  that  paragraph,  that, 
within  a  period  of  time  so  recent  as  to  be  of  no  weight  in  the 
case,  (to  say  nothing  of  the  other  irregularities  which  were 
customary  during  that  period,  to  whicn  I  have  already  re- 
ferred,) this  process  has  been  used  against  corporations,  and 
with  effect,  in  this  sense,  that  garnishee  corporations  have 
paid  money,  whatever  risks  they  may  liave  run  by  it.  But 
408]  so  far  from  any  attempt  being  made  to  *claim  the 
right  of  enforcing  that  process  against  corporations,  even 
during  that  period,  by  any  other  than  personal  process,  the 
uniform  practice  has  been  to  issue  a  capias^  assuming  that 
the  body  of  the  City  Bank,  or  that  the  body  of  the  Penin- 
sular and  Oriental  Steam  Navigation  Company,  could  be 
taken,  and,  I  suppose,  put  into  prison  or  detained  in  cus- 
tody in  some  manner  unexplained.  Nothing  can  more 
strongly  show,  that  no  other  mode  of  making  this  attach- 
ment compulsory  upon  any  garnishee  was  known. 

There  is  another  statement,  in  the  28th  paragraph  of  the 
special  case,  which  is  material  upon  this  subject ;  and  that 
is,  that  whenever  a  garnishee  chose  to  appear,  upon  his 
appearance  he  had  a  right,  (as  of  course,)  to  say  that  he 
owed  nothing  to  the  defendant  and  had  nq  goods  of  the  de- 
fendant's in  bis  hands.  But  if  he  chose,  for  this  or  any 
other  purpose,  to  appear,  then  before  he  could  be  heard,  or 
could  plead  at  all,  or  make  his  defence,  "  he  was  obliged  to 
find  sureties  to  be  present  from  court  to  court  until  the  plea 
of  foreign  attachment  should  be  ended ;  otherwise,  he  was 
committed  to  prison."  Except  on  compliance  with  that  con- 
dition, the  garnishee  would  not  be  allowed  to  make  his  de- 
fence. How  can  a  corporation  be  present  from  court  to 
court?  It  is  said,  "By  attorney."  But  if  the  object  is  to 
have  the  means  of  committing  him  to  prison,  if  he  does  not 
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obey  the  process,  I  apprehend  that  the  presence  of  an  attor- 
ney would  be  of  exceedingly  little  value.  Not  only  was  he 
to  give  security  to  be  present  from  court  to  court,  but  **  oth- 
erwise he  was  committed  to  prison."  How  could  a  corpo- 
ration be  committed  to  prison  1  The  sureties  he  gave  (if  he 
gave  sureties)  were  not  that  he  should  pay  the  amount  if  the 
issues  were  found  against  him,  but  that  he  should  be  pres- 
ent in  the  body  from  court  to  court  until  the  plea  of  foreign 
attachment,  was  determined  ;  not  present  by  his  attorney, 
but  "present  in  the  body ;^^  that  his  body  should  be  taken, 
if  he  was  guilty  of  disobedience  to  the  lawful  orders  of  the 
court. 

That  this  is  an  accurate  statement,  is  clear  from  several  of 
the  ancient  authorities  set  forth  in  the  printed  case.  There 
is  a  case  which  arose  on  habeas  corpus  in  1443,  Welles^ 
Case  (*),  and  by  the  return  it  appears,  after  stating  the  pre- 
liminary *proceeding8,  that  goods  in  the  hands  of  [409 
Welles  belonging  to  the  defendant  in  the  action  were  ad- 
judged to  be  delivered  according  to  the  custom  of  the  city 
to  the  plaintiff  in  the  action,  and  that  "the  said  John 
Welles"  (the  garnishee)  *' named  in  the  same  writ,  for  that 
he  was  summoned  and  came  not  according  to  the  custom  of 
the  said  city,  by  default  was  condemned  by  the  foreign 
attachment  aforesaid ;"  ''whereupon,  according  to  the  cus- 
tom of  the  city,"  at  the  instance  of  the  plaintiff,  "one  of  the 
Serjeants- at- mace  was  commanded  to  attach  by  his  body  the 
said  John  Welles,  and  cause  him  to  be  led  to  the  prison  of 
the  Lord  the  King,"  **  there  to  remain  until  the  said  John 
Welles  should  satisfy  the  said  plaintiff  of  the  said  sum." 
It  was  not  to  distrain  his  goods,  not  to  levy  anything  upon 
them,  but  to  attach  him  by  his  body. 

We  have  also  examples  of  the  form  of  security  given, 
when  submission  to  the  court  was  not  made.  There  is  a 
precedent  of  the  year  1680,  where  Ayliffe  (*)  was  the  name 
of  the  garnishee.  Hayden  the  defendant  was  attached  by 
£20  in  the  hands  of  Ayliffe,  and  Ayliffe,  at  the  suit  of  the 
plaintiff,  was  warned  to  appear.  He  appeared  and  found 
sureties  to  have  his  body  from  court  to  court  until  the  end 
of  the  plea"  **ad  habendum  corpus  dicti  ThomcB  Ayliffe 
in  oUachiaToento^  et  sic  deinceps  de  curia  in  curiam^  usque 
ad  finem  pixiciti  illius.^^  In  the  case  of  Oooch  v.  Love- 
land  (•),  the  proceedings  were  similar,  and  the  party  did  not 
produce  his  body  according  to  the  engagement.     Francis 

(>)  Rolls  and  Memoranda  (a.d.  1443),        (')  Relnrns  to  Write,  City  Archives, 
A.  70,  M.  6.  vol.  iii.  f.  20  b. 

O  Returns  to  Writs,  City  Archives,  vol.  i,  f.  189  b. 
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Haddon  the  garnishee  had  given  as  sureties  persons  named 
Edney  and  Lench.  The  security  was  "to  have,  &c."  (and 
no  doubt  that  "&c."  means  '*his  body")  "from  court  to 
court  until  the  end  of  that  plea,  &c.,  according  to  the  cus- 
tom." Afterwards  the  garnishee,  Francis  Haddon,  '*by 
and  at  the  instance  of  his  mainpernonrs  aforesaid,"  (that 
is  his  sureties,)  "  was  committed  to  the  prison  of  the  Lord 
the  King  in  the  counter  of  the  Poultry  of  London,  under 
the  custody  of  us  the  aforesaid  sheriffs,  there  to  remain  un- 
til the  end  of  the  plea  of  the  attachment  aforesaid." 

These  examples  show  that  the  custom  was,  if  the  garni- 
shee did  not  appear,  to  commit  him  to  prison ;  and,  if  he 
410]  did  appear,  and  *time  was  given  for  farther  pro- 
ceedings^  to  take  security  for  his  personal  appearance  from 
court  to  court,  and  if  he  made  any  subsequent  default,  then 
also  to  commit  him  to  prison.  Commitment  to  prison  is  the 
only  way  in  which,  according  to  the  whole  course  of  these 
precedents,  and  the  findings  in  the  present  special  case,  the 
garnishee  could  be  compelled  to  obey;  and  that,  as  I  have 
already  said,  rests  upon  an  intelligible  principle.  Nothing 
more  need  be  said  to  show  that  such  a  custom  cannot  be 
applied  to  a  corporation,  because  it  fails  in  this  essential 
and  indispensable  point,  that  it  cannot,  as  against  a  corpo- 
ration, have  the  force  of  compulsion  in  law. 

Upon  these  grounds,  I  think,  that  the  judgments  under 
appeal  are  right,  and  must  be  affirmed,  and  I  so  move  your 
Lordships. 

Lord  Blackburn  :  My  Lords,  I  have  come  to  the  same 
conclusion. 

I  think  it  necessarjr  to  observe,  in  the  first  place,  upon  the 
way  in  which  the  point  is  raised,  in  order  that  it  may  be 
seen  what  the  House  has  really  to  decide.  The  declaration 
in  prohibition  is  on  this  ground ;  the  plaintiffs  in  prohibi- 
tion allege,  and  truly  allege,  that  they  are  a  body  corporate, 
a  corporation  aggregate,  and  they  assert  that  '*  according 
to  the  law  of  this  kingdom  of  England,  the  plaintiffs  as 
such  corporation  as  aforesaid  are  not  liable  to  any  process 
of  foreign  attachment  issuing  out  of  the  Lord  Mayors 
Court,"  yet  the  proceedings  are  taken  to  enforce  a  foreign 
attachment  against  them,  being  a  body  corporate,  which  the 
other  party  threatens  to  do  ^''oy  fieri  facias  and  otherwise 
against  tlie  goods  of  the  plaintiffs."  Such  is  the  declaration 
in  prohibition. 

That  is  met  by  these  pleas.  The  first  plea,  denying  that 
they  are  a  corporation  is,  of  course,  a  mere  idle  plea.  The 
second  says  that  *'  the  plaintifis,  as  such  corporation,  were 
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and  are  liable  to  the  said  process,  and  the  said  coart  had,  and 
has,  power  and  authority  to  attach  monevs,  goods,  and 
effects  of  the  defendant  in  the  said  suit."  That  is  a  trav- 
erse, raising  the  question  whether  the  custom  does  apply  to 
a  corporation  or  not,  and  that  will  be  of  course  the  main 
question  in  the  case  as  raised  here.  But  besides  that,  the 
defendants  pleaded  a  special  plea,  which  would  be  perfectly 
*good  if  it  had  been  applied  to  an  ordinary  gar-  [411 
iiishee.  The^  plead  this  custom  of  foreign  attachment  in  the 
city,  setting  it  out,  as  it  has  been  certitied  often  enough,  the 
words  of  the  old  certificate  being,  "If  any  person  found  in 
the  city  is  indebted,"  and  so  on.  The  word  "person  "  might 
include  a  corporation,  or  it  might  not,  that  is  not  express- 
ed, and  I  shall  have  to  say  a  word  or  two  about  that  by- 
and-bye. 

But  then  they  proceed  to  state  the  facts,  and  there  is  this 
material  averment,  "At  the  petition  of  the  said  Sarah  Gries- 
siell  then  and  there  made  to  such  court  by  her  said  attor- 
ney, and  by  virtue  of  such  plaint,  it  was  then  and  there 
commanded  by  the  said  court  to  one  of  the  sei-jeants-of-mace 
of  the  said  mayor,  and  a  minister  of  such  court,  that  he,  ac- 
cording to  such  custom,  should  summon  the  said  Thomas 
Griessiell  to  appear  at  the  same  court,  so  holden  before  the 
mayor  and  amermen  of  the  said  city,  to  answer  the  said 
Sarah  Griessiell  in  the  plea  in  such  plaint  specified,  and 
that  the  said  Serjeant- at- mace  should  return  and  certify  what 
he  should  do  by  virtue  of  the  said  precept,  that  afterwards 
at  the  same  court  the  said  seijeant-at  mace,  according  to 
such  custom,  returned  and  certified  to  the  same  court  that 
the  said  Thomas  Griessiell  had  nothing  within  the  said  city, 
or  the  liberties  thereof,  whereby  he  could  be  summoned,  nor 
was  he  to  be  found  within  the  same,  and  thereupon  the  said 
Thomas  Griessiell  was  then  and  there  at  the  same  court  sol- 
emnly called,  and  did  not  appear."  That  is  the  form  of  the 
averment  which  has  been,  I  think,  in  all  the  pleas  of  foreign 
attachment  since  foreign  attachment  was  first  pleaded 
(which  is  now  for  500  years  and  more),  and  imperfect  as  is 
the  security  that  the  defendant  should  know  of  the  foreign 
attachment,  and  that  his  moneys  in  the  hands  of  his  debtor 
should  not  be  taken  away  without  notice,  there  is  some  secu- 
rity there  given,  namely,  that  the  serjeant-at-mace,  a  respon- 
sible officer,  should  have  tried  to  find  the  defendant,  that  he 
should  not  have  been  able  to  find  him,  and  that  he  should 
not  have  been  able  to  find  anything  by  which  he  could  sum- 
mon him.  It  gives  an  imperfect  security  perhaps,  but  it 
gives  some  security  that  his  goods  shall  not  be  taken  behind 
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liis  back,  and  that  security  it  is,  and  I  apprehend  that  seca- 
rity  alone,  which  has  prevented  the  custom  of  foreign 
412]  attachment  from  being  held  to  *be  utterly  unreason- 
able and  void  as  against  a  defendant ;  the  reason  being  that 
this  does  give  some  secaritv,  that  except  in  cases  where  the 
defendant  having  been  within  the  city  has  absconded,  leav- 
ing nobody  to  look  out  for  him,  and  has  moreover  left  no 
property  within  the  city,  that  is,  not  in  the  hands  of  another 
— except  in  such  cases  he  shall  have  an  opportunity  of  ap- 
pearing before  the  plaintiffs  come  upon  nis  debtor  at  all. 
That  is  clearly  material,  and  indeed  a  necessary  averment 
in  the  plea. 

There  was  a  demurrer  that  plea,  and  upon  demurrer  the 
averment  must  be  taken  to  be  true.  The  object  of  the  de- 
murrer, no  doubt,  was  to  raise  the  question  for  the  judges 
of  the  Common  Pleas  Division  to  determine  upon  what  they 
took  judicial  notice  of,  namely,  the  custom  of  foreim  at- 
tachment, whether  or  no  the  custom  of  foreign  attachment 
did  apply  to  a  corporation  aggregate  as  garnishee.  There 
is  considerable  difficulty  in  saying  how  that  question  could 
be  properly  raised  as  the  case  then  stood,  I  do  not  say  that 
it  might  not  be,  but  I  say  there  is  very  considerable  diffi- 
culty about  it,  for  although  the  courts  do  know  and  take 
judicial  notice  of  a  great  many  of  the  customs  of  the  city  of 
London,  and  of  the  custom  of  foreign  attachment  in  partic- 
ular, there  might  be  a  good  deal  of  dispute  as  to  whether  it 
was  not  possible  that  some  customs  might  exist  of  which  the 
courts  had  not  yet  taken  judicial  notice,  and  when  the  case 
went  up  to  the  Court  of  Appeal  on  the  demurrer,  at  first,  I 
understand  (it  does  not  appear  very  distinctly  on  the  papers 
before  us  how  it  was)  that  the  late  Lord  Justice  Meliish 
pointed  that  out,  and  said  that  to  raise  the  real  question  be- 
fore the  court,  it  was  necessary  that  the  issue  of  fact,  par- 
ticularly the  issue  upon  the  second  plea,  should  be  ascer- 
tained, or  if  not  necessary,  at  all  events  highly  desirable  that 
that  should  be  done  before  they  decided  the  question,  and  I 
think  he  was  perfectly  right  in  that.  Accordingly  it  was 
arranged  and  agreed  that  that  should  be  done,  and  that  then 
the  argument  should  be  resumed,  and  there  was  an  order  of 
reference  made  to  have  the  matter  settled  upon  the  terms 
which  are  there  mentioned  by  an  arbitrator.  That  has  been 
done  and  a  special  case  has  been  stated.    Now  it  is  not  ex- 

Eressly  stated  upon  that  order  what  arrangement  was  made, 
ut  it  is  obvious  enough,  I  think,  that  the  spirit  of  what 
413]  was  then  agreed  to  was  this  :  that  if  there  ^should  be 
any  difficulty  upon  the  demurrer  to  the  plea  and  upon  the 
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plea,'  both  should  be  amended.  They  would  have  been 
amended  of  course  in  every  particular  that  was  requisite  in 
order  to  raise  the  real  question,  and  if  there  should  be  any 
difficulty  as  to  that,  we  have  to  look  to  the  facts  as  found 
upon  the  special  case,  to  see  what  the  custom  really  was, 
and  accordingly,  without  any  attempt  to  shrink  from  it,  it 
has  been  so  argued  before  us.  I  do  not  enter  into  the  in- 
quiry of  what  amendments  precisely  might  have  been  re- 
quired upon  the  demurrer  to  the  plea,  or  whether  the 
question  was  rightly  raiseil  upon  the  demurrer  to  the  plea, 
or  not  I  think  that  is  all  put  aside  by  this  arrangement ; 
and,  in  fact,  the  point  for  your  Lordships  really  to  decide, 
taking  the  whole  matter  together,  is  this,  is  the  custom 
really  established  or  not?  The  issue  of  law  would  follow 
the  issue  of  fact,  if  I  may  use  that  phrase.  Then  are  the 
issues  of  fact  to  be  found  for  the  defendant  or  not? 

Now,  my  Lords,  when  the  special  case  comes  to  be  exam- 
ined, it  appears  that  upon  that  particular  part  of  the  plea 
which  alleged,  what  certainly  is  an  essential  part  of  the  cus- 
tom, and  was  an  essential  part  of  the  plea,  namely,  that 
there  had  been  that  kind  of  notice  given  to  the  defendant, 
or  rather  that  security  that  the  defendant  should  hear  of  the 
proceedings,  unless  he  had  run  away,  or  absconded,  which 
would  be  implied  by  the  serjeant-at-mace  trying  to  find  him, 
and  returning  non  est  inDenttis^  (and  if  the  serjeant-at-mace 
returned  non  est  inventus^  unless  it  was  true,  he  would  be 
responsible  for  having  made  a  false  return,)  upon  this  essen- 
tial part  of  the  custom  and  of  the  plea  it  turned  out  that 
that  bad  never  taken  place  at  all.  It  appears  that  a  very 
improper  practice  has  existed  for  a  long  wnile  in  the  citv  of 
London.  They  have  been  content  to  write  down  that  these 
things  have  been  done  when  they  have  not  been  done  at  all. 
I  will  not  inquire  with  what  object  that  was  done,  or  how 
it  came  to  be  done,  farther  than  to  sa^  this ;  whatever  may 
be  the  case,  if  a  garnishee  is  defending  himself,  I  cannot 
doubt  at  all  that  tne  Court  of  Appeal  was  perfectly  right  in 
saying  that  that  question  being  raised  here,  there  was  no 
technical  estoppel  or  objection  of  any  sort,  and  that  the 
point  being  raised  by  the  garnishee  it  is  conclusive.  The 
plea  as  pleaded  is  not  prov^  in  an  essential  part,  and  con- 
Bequently  *the  defendant  is  entitled  to  judgment.  [414 
But  then  that  turns  solely  upon  the  particular  instance  in 
which  it  has  happened.  It  does  not  decide  the  general  ques- 
tion as  to  the  custom. 

Now,  upon  the  general  question  there  was  an  attempt 
made  to  argue  thus.     Mr.  Senjamin,  if  I  understood  him 
34  Eng.  Bep.  83 
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rightly,  said,  as  it  is  shown  that  in  the  city  of  London  the 
authorities  have  for  a  long  while  been  abasing  this  process 
(for  that  is  what  it  comes  to)  therefore  the  cnstom  must  be 
considered  as  forfeited  and  at  ian  end.  No  authority  was 
cited  for  such  a  proposition,  and  I  know  of  none.  There  are 
some  authorities  for  saying  that  when  a  body  corporate  has 
abused  its  franchises,  those  franchises  may  at  the  instance 
of  the  Crown  be  seized  and  treated  as  forfeited  for  thd  abuse ; 
but  I  have  never  heard,  nor  am  I  aware  of  any  author- 
ity for  saying,  that  the  fact  that  many  people  have  abused 
and  made  an  ill-use  of  this  custom  of  foreign  attachment,  and 
have  used  it  for  purposes  for  which  it  was  not  intended,  and 
have  probably  done  a  good  deal  of  mischief  in  so  doing ; 
that  that  fact  is  to  prevent  others,  innocent  persons,  from 
using  the  custom,  if  they  use  it  properly  afterwards.  I  do 
not  think,  my  Lords,  there  is  any  ground  for  saying  that. 

Then  we  come  to  the  real  question  which  was  intended  to 
be  raised,  namely,  does  this  custom  apply  to  a  corporation 
aggregate  as  garnishee?  The  judges  of  the  Common  Pleas 
Division  in  giving  their  judgment,  render  reasons  which  are 
not  to  my  mind  satisfactory,  that  led  them  to  the  conclusion 
that  a  corporation  aggregate  could  not  be  a  defendant  in  a 
court.  I  do  not  think  it  necessary  to  inquire  into  that  far- 
ther than  to  say,  that  I  do  not  see  any  reason  why  a  corpo- 
ration aggregate  cannot  be  a  defendant  in  a  court.     I  think 

the  decision  of  the  Court  of  Error  in  the  case  of v.  The 

Hamburg  Company  (')  in  the  reign  of  Charles  II,  was  a  de- 
cision that  a  corporation  aggregate  could  be  a  defendant.  I 
do  not  see  why  it  should  not.  However,  it  is  not  necessary 
now  to  decide  that. 

My  Lords,  assuming  it  to  be  convenient  and  desirable  that 
a  natural  person,  being  a  debtor  to  another,  should  be  capa- 
ble of  being  treated  as  a  garnishee  and  having  the  other's 
415]  goods  attached  *in  his  hands,  I  do  not  see  that  there 
is  anything,  in  the  reason  or  sense  of  the  thing,  why  a  cor- 
poration aggregate  being  a  debtor,  should  not  be  treated  in 
the  same  way.  If  it  be  convenient  and  desirable,  for  instance, 
that  Messrs.  Smith,  Payne  &  Smith  the  bankers,  being  natu- 
ral persons,  should  have  balances  in  their  hands  attachable, 
in  order  to  force  their  customers  to  come  in,  it  is  equallv 
natural  and  equally  reasonable  that  the  London  Joint  Stock 
Banking  Company,  although  a  corporation,  should  also  be 
subject  to  the  same  liability.  But  that  is  not  the  question. 
Customs  must  be  immemorial  customs ;  we  must  see  whether 
the  custom  has  existed  from  time  immemorial.    Be  it  that  we 

(>)  1  Mod.,  212. 
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are  satisfied  that  tlie  cnstorn  would  be  as  good  when  applied  to 
another  subject  as  to  one  in  which  it  has  existed,  we  cannot 
establish  that.  The  Legislature  might  do  so  if  it  pleased,  but 
nobody  else  can. 

Therefore  the  question  comes  to  be ;  is  the  custom  here 
applicable  to  a  corporation  aggregate?  Two  objections  are 
made  to  that ;  they  are  real  and  substantial  objections,  upon 
which  I  think  the  whole  turns.  The  garnishee,  if  he  is 
to  be  obliged  to  pay  the  money,  must  be  discharged  from 
paying  it  to  his  creditor.  Now  the  garnishee  cannoL  ac- 
cording to  the  authorities,  or  to  reason,  set  himself  free 
towards  his  creditor  by  making  any  voluntary  payment:  it 
must  be  a  compulsory  payment ;  a  payment  under  compul- 
sion of  law  or  else  he  is  not  discharged.  That  brings  us  to 
the  question,  can  a  corporation  aggregate  be  compelled  to 
pay  money  in  this  way  f  The  other  way  of  putting  it  (the 
way  in  which  Mr.  Harrison  put  it,  which  did  not  strike  me 
at  first),  really  involves  the  same  question.  It  is  of  the 
essence  of  justice  that  the  garnishee  who  is  called  upon  to 
pay  for  a  person,  money  which  is  alleged  to  be  due  from  him- 
self to  that  person,  should  have  an  opportunity  of  saying 
^'I  do  not  owe  the  money  at  all,"  and  should  be  allowed  to 
plead  nil  habet  A  garnishee  who  is  a  natural  person,  can, 
according  to  the  custom  of  the  city  of  London,  come  in  and, 

S'ving  special  bail  or  rendering  himself,  plead  nil  habet. 
e  is  allowed  to  plead  that,  and  to  say  *'I  owe  nothing." 
Can  a  corporation  aggregate  do  that  ?  That  comes  round  to 
nearly  the  same  question  as  this ;  are  the  customary  pro- 
cesses of  the  court  of  the  city  such  as  to  allow  a  corporation 
aggregate  being  a  garnishee,  to  come  in  and  plead  nil  habet  f 
If  *not,  any  custom  which  attached  to  a  corporation  [416 
would  be  in  itself  utterly  unreasonable  and  void,  and  could 
not  be  enforced. 

Now,  upon  that,  my  Lords,  the  two  questions  which 
come  before  us  are  really  nearly  the  same  in  point  of  fact. 
I  can  hardly  call  it  fact ;  it  is  a  mixture  of  law  which  the 
courts  take  notice  of,  and  matters  proved  by  old  records, 
and  one  thing  and  another ;  it  is  therefore  a  mixture  of 
law  and  fact :  still  it  comes  to  be  a  question,  is  the  process 
of  the  appellants  by  which  they  enforce  obedience  to  their 
orders  upon  foreign  attachment,  one  which  is  applicable  to 
a  corporation?  It  was  argued,  or  endeavored  to  be  argued, 
that  there  was  something  inherent  in  a  court  which  enabled 
it  when  it  made  an  order  to  enforce  that  order.  Where  it  is 
a  common  law  order,  you  can  enforce  the  order  by  the  com- 
mon law  processes.     Where  it  is  a  thing  which  would  not  be 
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done  at  common  law,  but  owes  its  validity  to  custom,  the 
rule  is  that  it  can  only  be  enforced  by  customary  processes. 
Now,  if  it  were  established  as  a  fact  (if  it  could  be),  that 
corporations  aggregate  had  been  treated  as  garnishees  from 
early  times,  so  as  to  establish  that  they  have  been  from  time 
immemorial  treated  as  garnishees,  according  to  this  custom, 
I  should  not  hesitate  to  draw  the  inference  that  there  must 
have  been  a  process  by  which  they  were  forced  to  obey.  The 
custom  could  not  have  been  applied  to  them,  and  they  could 
not  have  been  treated  as  garnishees  from  a  time  to  which 
the  memory  of  man  runs  not  to  the  contrary,  unless  there 
had  been  some  process  or  other  by  which  corporations 
aggregate  could  be  compelled  to  obey  a  warning  given  to 
them,  or  an  order  made  upon  them  as  garnishees.  If  it  had 
been  established  that  that  had  been  done,  I  should  draw  at 
once  the  conclusion  that  there  was  such  a  process.  Or,  if 
on  the  other  hand,  it  was  shown  as  a  matter  of  antiquarian 
knowledge,  or  in  one  way  or  other  made  out  that  there  was 
some  process  applicable  to  a  natural  person — an  individual — 
who  was  a  garnishee,  by  which  he  could  be  compelled  to  pay, 
other  than  by  taking  his  person,  if  it  could  be  shown  that 
there  was  some  means  by  which  he  could  be  compelled  to 
obey  an  order,  or  have  his  goods  taken,  other  than  z,fi.fa. 
against  him,  it  would  go  very  far, — I  do  not  say  that  it  would 
go  the  whole  way,  but  it  would  go  very  far  indeed,  to  make 
me  believe  that  corporations  aggregate  which  could  have 
417]  *it  enforced  against  them  by  that  kind  of  process, 
might  also  be  garnishees.  But  when  one  comes  to  look  at 
this  special  case,  and  at  all  the  authorities  which  have  been 
cited,  one  finds  that  neither  of  those  propositions  has  been 
made  out  at  all.  In  the  case  itself  it  is  stated,  and  truly 
stated,  ^^The  garnishee''  ''if  he  desired  to  dispute  the  debt 
alleged  to  be  due  from  him  to  the  defendant  needed  to 
appear.    His  appearance,  however,  was  merely  for  his  own 

Srotection.  Want  of  appearance  on  his  part  did  not,  as 
id  want  of  appearance  by  the  defendant  in  the  original 
action,  prevent  the  plaintiff  from  getting  any  farther.  From 
the  earliest  period,  if  the  garnishee  did  not  appear  final 
Judgment  went  against  him  by  default,  with  the  same  con- 
sequences as  ensued  upon  judgment  after  appearance  and 
verdict.  Accordingly  there  is  no  trace  of  any  process, 
whether  in  the  nature  of  distringas  or  capias^  or  otherwise, 
for  the  purpose  of  compelling  the  garnishee  to  appear.  If 
he  chose  to  appear,  he  was  obliged  to  find  sureties  to  be 
present  from  court  to  court  until  the  plea  of  foreign  attach- 
ment should  be  ended,   otherwise  he  was  committed   to 
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prison."  Could  a  corporation  aggregate  do  that?  Could 
a  corporation  aggregate  ''find  sureties  to  be  present  from 
court  to  court?"  Or  could  a  corporation  aggregate,  if  it 
did  not  find  the  sureties,  be  "  committed  to  prison  ?"  Upou 
the  face  of  the  thing,  the  statement  is  enough  to  show  that  it 
could  not  be  so ;  and  consequently  it  seems  to  be  very  plain 
upon  that  statement  that  a  corporation  aggregate  could  not 
come  in  and  plead  nil  TiaJbet^  because  it  could  neither  give 
the  sureties  nor  go  to  prison,  nor  give  special  bail  to  render 
the  person  to  prison  which  the  custom  required,  and  that 
would  seem  to  go  very  far  to  show  that  the  custom  could 
not  be  applicable  to  a  corporation  aggregate. 

Then,  my  Lords,  the  special  case  proceeds  to  say  that  '^  in 
the  great  majority  of  instances  the  garnishee  when  judgment 
was  given  against  him  handed  over  the  money  or  goods 
attached  to  the  serjeant-at-mace  without  actual  compulsion, 
and  the  serieant-at-mace  thereupon  handed  the  same  to  the 
plaintiff.  If  the  money  or  goods  were  not  forthcoming,  the 
garnishee  might  be  and  orainarily  was  arrested  and  com- 
mitted to  prison.  Whether  a  process  in  the  nature  of  a  fi. 
fa.  was  also  available"  (it  proceeds  to  say)  ''is  a  matter  in 
dispute,"  aod  which,  of  course,  the  court  *has  to  [418 
determine.  But  I  pause  to  say  that  that  shows  that  in  the 
ordinary  course,  at  least,  the  customary  process  to  compel 
obedience  was  one  which  was  not  applicable  to  a  corporation 
aggregate,  and  such  a  corporation,  therefore,  one  might  say, 
could  not  be  within  the  custom,  because  if  it  made  tne  pay- 
ment, it  would  be  a  payment  not  made  under  compulsion  of 
law<»  and  which,  therefore,  would  not  be  good  as  against  its 
creditor  the  defendant 

I^ow,  the  first  thing  one  naturally  inquires  is  what  I  o^n- 
tioned  before,  viz.,  whether  there  is  any  ground  for  saying 
that  corporations  were  in  fact  treated  as  garnishees  from 
early  times.  If  so  I  should  infer  that  there  must  have  been 
some  process  against  them.  No  corporation  seems  ever  to 
have  been  treated  as  a  garnishee,  as  far  as  can  be  found,  un- 
til, I  think,  the  year  1796,  and  then,  for  a  considerable  period 
there  are  entries  from  which  it  appears  that  foreign  attacht 
ments  had  been  commenced  against  corporations  aggregate 
as  garnishees;  but  there  are  no  instances  of  their  having 
been  acted  upon  or  obeyed  until  comparatively  recent  times. 
I  think  the  earliest  was  1817 ;  it  mav  be  as  early  as  that, 
but  most  of  them  were  after  1830.  Now  we  know  perfectly 
well  that  before  1830  the  petitioners  in  the  city  of  Lon- 
don, or  I  may  say  the  city  of  London,  had  been  endeav- 
oring to  extend  the  custom  of  foreign  attachment  to  a  degree 
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which  went  outrageously  beyond  what  was  justified.  Their 
eflforts  SO  to  do  were  hardly  put  an  end  to,  finally,  iintil 
the  decision  in  Cox  v.  The  Mayor  of  London  {').  In  that 
case  they  boldly  contended,  and  .the  Recorder  certified, 
that  it  was  the  custom  of  the  city  to  sue  any  pei*son, 
whether  he  was  in  the  city  or  out  of  the  city,  for  any  debt, 
whether  it  had  accrued  within  the  city  or  out  of  the  city,  and 
for  that  purpose  to  attach  any  garnishee,  whether  resident 
in  the  city  or  not  resident  in  the  city,  if  they  could  catch 
him  within  the  city,  so  that  the  sergeant-at-mace  could  glFe 
him  a  war\)ing.  This  House  held — and  even  if  it  were  not 
the  decision  of  this  House  I  should  say  no  one  could  read 
the  elaborate  opinion  given  by  the  late  Mr.  Justice  Willes, 
which  I  myself  concurred  in,  as  one  of  the  summoned  judges, 
without  being  convinced  that  this  was  a  complete  usurpation. 
419]  What  I  have  now  to  deal  with  is  only  *the  point  that 
the  system  of  usurpation  which  was  stopped  then  had  begun 
as  early  as  1830  or  earlier.  There  are  very  clear  traces  of  an 
attempt  of  the  kind  having  been  made  in  that  case  which  was 
referred  to,  Wetter  v.  JRucker  ('),  where  it  appears  that  a  Swiss 
merchant  sued  an  Italian  merchant  in  the  City  Court  of  Lon- 
don and,  by  what  looks  extremely  like  collusion,  attached  a 
debt  in  the  hands  of  a  common  factor.  The  decision  which 
was  then  come  to,  at  least  the  only  decision  which  is  material 
to  the  present  case,  was,  that  payment  under  that  attachment, 
under  the  circumstances  in  which  it  was  made,  was  not  pay- 
ment by  compulsion,  and  that  no  other  payment  would  dis- 
charge the  garnishee.  It  is  therefore  a  very  important 
authority  for  the  proposition  with  which  I  first  started,  that 
to  make  the  custom  good,  it  must  be  shown  that  there  is 
some  process  by  which  the  garnishee  could  be  compelled 
to  pay. 

1  think,  therefore,  that  corporations  are  not  shown  to  be 
garnishees,  so  as  to  lead  to  the  inference  that  there  must 
have  been  some  process  against  them.  Has  there  been,  in 
fact,  shown  to  have  been  any  process  against  individuals, 
that  is  to  say  natural  persons,  who  are  garnishees  which 
could  be  applicable  to  a  corporation  aggregate!  I  have 
already  said  that  I  think  it  is  essential  to  show  that  there  is 
a  customary  process  to  enforce  an  order,  which  only  rests 
upon  the  custom  itself,  a  process  according  to  the  custom. 
Has  there  been  anything  of  the  kind  ?  I  need  not  mention 
all  the  cases  that  were  referred  to,  because,  as  they  went  on, 
they  were  all  distinguished  from  this.  The  only  case  which 
is  applicable,  if  that  is  applicable,  is  the  case  of  Oascoynt 

(>)  Law  Rep.,  2  n.  L.,  289.  («)  1  Brod.  &  B.,  491. 
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V.  Penykei^),  That  was  a  peculiar  case  undoubtedly,  in 
wbich  it  is  difficult  to  say  exactly  what  the  suit  was,  but 
the  important  part  of  it  as  regards  this  case  was  that  after 
the  garnishee  had  made  final  default,  judgment  was  given 
against  him.  ''Whereupon,"  says  the  Kecorder,  "it  is 
considered  that  £60  of  the  moneys  aforesaid  defended  in 
the  hands  of  the  aforesaid  John  Marian,"  John  Marian  was 
the  garnishee — ''be  levied  of  the  goods  and  chattels  of  the 
same  John  Marian  if  he  have  whereof,  &g.,  and  be  delivered 
to  the  same  Torellus  by  security,  according  to  the  custom 
*of  the  city  aforesaid,  &c.;  and  if  the  same  John  [420 
Marian  have  nothing  whereof  the  moneys  aforesaid  can  be 
levied,  that  then  the  same  John  Marian  be  taken  and  com- 
mitted to  prison  until  he  shall  have  delivered  here  in  court 
the  moneys  aforesaid,"  so  that  in  that  case  no  doubt  the 
court  of  the  city  did  take  upon  itself  to  order  a  fi.  fa.^  and 
in  the  event  of  no  goods  being  found  a  ca.  sa.^  in  the  same 
breath,  and  if  such  a  thing  as  was  then  done  had  been  done 
since,  and  that  practice  had  been  followed,  so  that  you 
could  consider  whether  it  was  good  and  reasonable  in  itself 
or  not,  it  would  be  another  matter,  but  to  say  that  such  an 
anomalous  and  peculiar  thing  as  that  should  be  considered 
as  established,  as  being  part  of  the  custom,  because  once 
and  once  only,  rather  more  than  500  years  ago,  it  was  done 
and  has  pever  been  acted  upon  since,  seems  to  me  impos- 
sible. We  are  to  find  the  matters  of  fact  as  to  the  custom 
of  the  city  by  the  terms  of  the  order  of  reference  upon  the 
special  case.  I  do  not  see  how  one  could  find  as  a  fact  that  it 
was  part  of  the  custom  of  the  city  to  pursue  this  very  anoma- 
lous coarse,  which  once,  and  once  only,  appears  to  have  been 
pxu'sued  600  years  ago.  As  I  said  before,  the  question  seems 
to  me  to  come  round  to  this :  Can  a  corporation  aggregate 
be  allowed  to  appear  and  plead  nil  hdbet  f  If  it  be  so,  then  a 
corporation  aggregate  can  only  do  so  upon  the  terms  of  giving 
special  bail  that  the  corporation  aggregate  shall  come  in  per- 
son and  attend  the  court,  and  if  not,  shall  be  kept  in  custody 
in  person  ;  the  corporation  aggregate  cannot  come  in  and 
plead  nil  habet^  and  the  custom,  if  it  applied  to  such  a  cor- 
poration, would  be  utterly  unreasonabte  and  void.  If  the 
corporation  aggregate  is  to  make  a  payment,  that  payment 
will  not  be  good  as  against  the  debtor  unless  the  payment 
is  made  by  compulsion  of  law,  and  that  comes  round  to  be 
unless  there  can  be  shown  to  be  some  customary  process 
applicable  to  a  corporation  aggregate,  by  which  it  could  be 
compelled  to  pay.    I  have  already  stated,  my  Lords,  that 

(1)  Rollfl  and  Memoranda  (a.d.  1374),  A.  .19,  Roll  9. 
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in  my  opinion,  neither  of  these  things  is  made  out,  and 
consequently  I  think  the  judgment  shoald  be,  as  it  was 
given  in  the  Court  of  Appeal,  tiie  judgment  of  the  Common 
Pleas  Division  should  be  affirmed,  and  this  appeal  dismissed 
with  costs,  without  deciding  any  particular  questions  as  to 
the  special  demurrers  or  causes  of  demurrer  upon  the  plea, 
421]  because,  as  I  apprehend,  it  is  taken  by  ^arrangement 
between  the  parties  that  the  plea  demurred  to  is  to  be  taken 
as  amended  so  as  to  raise  tne  question,  and  that  the  real 
question  is  to  be  decided  upon  th^  facts  as  found  in  the 
special  case.  Taking  that  view  of  the  case,  I  cannot  at  all 
doubt  that  we  ought  to  agree  with  the  judgment  proposed 
by  my  noble  and  learned  friend  upon  the  woolsack. 

Lord  Watson  :  My  Lords,  the  details  of  this  somewhat 
complicated  case — I  mead  complicated  as  presented  to  the 
House  at  the  bar— have  been  so  fully  criticised  by  my  noble 
and  learned  friend  on  the  woolsack  that  I  shall  content 
myself  with  stating  very  shortljr  the  reasons  for  which  I 
concur  in  the  judgment  which  his  Lordship  proposed. 

The  onlv  point,  as  I  take  it,  that  the  House  intends  to 
decide  is  that  raised  by  the  oontention  of  the  appellants  to 
the  effect  that  this  custom  of  the  city  of  London  with  refer- 
ence to  foreign  attachment  extends  to  corporations  aggregate 
as  garnishees.  In  considering  the  merits  of  that  part  of  the 
case  it  is  very  necessary  to  keep  in  view  that  which  has  been 
already  referred  to  by  both  my  noble  and  learned  friends, 
namely,  that  it  is  of  the  essence  of  this  custom  that  execu- 
tion may  follow  upon  the  order  directed  to  the  garnishee, 
in  the  event  of  his  not  obeying  that  order  and  failing  to  band 
over  the  goods  of  the  defendant,  or  to  pay  the  money  of  the 
defendant  to  the  plaintiff.  That  is  necessary,  because  the 
courts  of  law  have  held  that,  unless  he  so  deliver  or  pay 
under  compulsion,  he  is  not  discharged.  The  custom  would 
not  be  a  reasonable  one  unless  it  went  the  length  of  afford- 
ing protection  to  the  garnishee  when  he  obeys  the  order  of 
the  court. 

Now,  my  Lords,  the  older  certificates  and  the  treatises 
upon  city  law,  certainly  leave  the  question  open  whether 
corporations  are  "persons,"  within  the  meaning  of  these 
laws  and  those  certificates.  The  word  ** person"  may  be 
extended  to  legal  persons  created  by  statute  or  by  chiirter, 
aa  well  as  to  individuals,  and  the  terms  of  these  documents 
are  not  upon  the  face  of  them  conclusive  against  the  custom 
or  the  practice  contended  for  by  the  appellants.  But  an 
examination  of  these  and  the  older  evidence  which  we  have 
in  the  present  case,  I  think  clearly  shows,  in  the  absence  of 
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proof  *to  the  contrary,  to  which  I  shall  shortly  refer,  [422 
that  the  custom  therein  set  forth  was  not  applicable  to  cor- 
porations a^regate.  It  is  quite  suiBcient  for  that  purpose 
to  refer  to  the  two  points  which  have  been  already  noticed ; 
in  the  first  place,  if  a  garnishee  desires  to  deny  his  liability 
as  to  goods  or  debt,  or,  in  other  words,  to  plead  nil  habet^ 
the  only  coarse  of  procedure  open  to  him  lor  the  purpose 
of  vindicating  his  rights,  was  a  course  of  proceeding  entirely 
inapplicable  to  the  case  of  a  corporation.  In  the  second 
^lace,  Z  do  not  think  it  necessary  to  go  farther  than  the 
finding  of  the  case,  to  the  effect  that  if  the  garnishee  did  not 
pay  the  money  or  hand  over  tbe  goods,  the  old  practice  was 
that  the  serjeant-at-mace  arrested  him  without  any  writ  of 
capias  or  warrant— it  is  not  necessary  to  go  farther  than  that 
in  order  to  show  that  the  process  of  compulsion  under  which 
alone  a  garnishee  could  safely  pay,  was  a  process  of  com* 
pulsion  which  was  quite  inappropriate  in  the  case  of  a 
corporation  aggr^ate. 

My  Lords,  it  might  no  doubt,  notwithstanding  the 
inferences  that  are  derived  from  these  facts,  be  open  to  the 
appellants  to  show  that  in  point  of  fact  corporations  were 
bromght  within  the  custom,  and  that  in  point  of  fact  execu- 
tion proceeded  against  them,  appropriate  to  their  personal 
character  as  legal  persons  only.  But  on  referring  to  the  evi- 
dence I  think  It  fails,  not  only  in  point  of  time  but  iu  point 
of  substance.  You  have  certainly  the  instances  between 
1796  and  1817 ;  and,  again,  a  larger  practice  and  more  ex- 
tended custom  iu  recent  times,  owing  to  the  passing  of  an 
act  which  enabled  corporations  to  create  themselves  in  the 
year  1844.  But,  my  Lords,  the  earlier  records  show  a  defec- 
tive practice ;  there  was  no  compulsion.  If  payments  were 
made,  which  is  not  very  satisfactorily  shown,  by  the  gra- 
nishee,  or  goods  delivered,  in  those  cases  it  was  not  under 
compulsion.  A  great  many  of  them  were  withdrawn.  And 
when  we  come  down  to  more  recent  times,  tbe  only  attempt  at 
compulsion  which  was  made  by  the  Court  of  the  Lord  Mayor 
was  by  issuing  a  writ  ejg[uivalent  to  a  writ  of  capias,  a  pro- 
ceeding whicn,  as  against  a  corporation  garnishee,  could 
obviously  have  no  compulsory  force.  It  therefore  appears 
to  me  that  the  attempt  to  set  up  this  custom  as  against 
a  corporation  aggregate  has  entirely  failed. 

But  then  it  was  pressed  upon  your  Lordships  that  this 
custom  "^might  be  extended  to  corporations  aggregate,  [423 
and  that,  as  it  was  put  by  Mr.  Webster  in  his  argument  for 
the  appellants,  execution  appropriate  to  corporations  might 
be  found  within  the  court.    1  do  not  doubt  that  it  may  be 
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80,  bnt  we  are  here  determining,  not  what  may  be  done,  bat 
what  has  been  done :  not  how  this  process  could  be  extended 
to  corporations,  bat  whether  a  castom  has  existed  which 
does  include  corporations  aggregate. 

My  Lords,  it  is  not  a  case,  as  it  was  put  in  argument  by 
the  learned  Attorney-General,  of  the  creation  by  law  of  some 
new  *' person"^  somewhat  similar  in  character  to  **per8on8" 
formerly  existing.  I  offer  no  opinion  as  to  whether  such 
''persons"  would  or  would  not  fall  within  it;  but  that  is 
not  the  position  of  the  argument  in  the  present  case.  Cor- 
porations aggregate  have  existed  from  a  very  early  period— 
at  least  from  1687  downwards.  We  have  in  the  case  before 
us  materials  showing  that,  from  that  date,  individual  officers 
of  corporations  were  tnade  garnishees.  Therefore  the  very 
same  evidence  in  this  case  which  goes  to  prove  that  a  custom 
existed  by  which  individuals  were  made  ^rnishees,  also 
goes  to  establish  that  corporations  aggregate  in  ancient  times, 
and  down  to  a  very  recent  time,  enjoyed  an  immunity  from 
any  attempt  to  bring  them  within  the  custom.  And,  my 
Lords,  it  appears  to  me  that  to  give  effect  to  the  argument 
which  was  pressed  upon  us  on  this  point  of  the  case,  would 
be  simply  to  repeal  that  exemption,  and  for  the  first  time 
legally  to  subject  corporations  to  the  operation  of  this  cus- 
tom by  introducing  a  mode  of  enforcing  the  custom  which 
has  never  been  practiced  from  the  earliest  times,  and  not 
even  down  to  the  present  time. 

Therefore,  my  Lords,  I  entirely  concur  in  the  views  of 
this  case  which  have  already  been  expressed. 

Order  under  appeal  affirmed;  and  appeal 
dismissed^  with  costs. 

Lords'  Journals,  1st  April,  1881. 

Solicitor  for  appellants :  Sir  T.  J.  Nelson. 

Solicitors  for  respondents :  Clarke^  Rawlings  &  Clarke. 

See  28  Eng.  Rep.,  783  note ;  ante,  169  member  of  his  hoasehold,  a  foreign  tri- 

note.  banal  should  not  refuse  to  reoogniie  a 

As  to  effect  of  a  judgment  rendered  judgment  founded  upon  it.     Otherwise 

on  attachment  where  the  defendant  is  if  a  foreign  judgment  against  one  who 

not  a  resident  within  the  jurisdiction  of  owed  no  allegiance  to,  and  was  not  sub- 

the  court,  and  is  not  personally  served  ject  to  the  jurisdiction  of  the  State  where 

therein,  see  10  Eng.  Rep.,  502  note  ;  15  it  was  rendered  :  Cassidj  «.  Leitch,  2 

id..  270  note.  Abb.  N.  C,  815,  53  How.  Pr.,  105. 

The  manner  of  serving  process  must  But  see  Shepard  «.  Wright,  59  How. 

necessarily    be     regulated     by    every  Pr.,  512;   Court   v.  Clark,  28  Minn., 

country  for  itself,  and  if  the  Sute  per-  539. 

mils  process  to  be  served  on  one  of  its  Where  a  defendant  desires  to  plead 

own  citizens  by  leaving  it,  in  his  ab-  that  the  suit  was  begun  by  attachment, 

sence,  at  his  domicile  with  an  adult  and  he  was  not  personally  served  with- 
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in  the  jarisdiction  of  the  court,  he 
should  plead  that  he  was  not  person- 
ally served  with  process  in  the  action 
within  the  State,  that  he  neyer  ap- 
peared in  person  or  by  attorney  in  the 
action,  that  during  the  pendency  of  the 
alleged  action  he  was  not  a  resident  or  in- 
habitant of,  or  domiciled  in  the  State, 
or  subject  to  the  laws  thereof. 

A  foreign  ludgment  rendered  against 
a  citizen  of  tne  State  in  which  it  is  pro- 
nounced, stands  on  a  very  different 
footing  from  a  foreign  judgment  against 
one  who  owed  no  allegiance  to,  and  was 
not  subject  to  the  jurisdiction  of  the 
State  in  which  it  was  rendered  :  Cassi- 
dy  «.  Leitch,  53  How.  Pr.,  105,  2  Abb. 
N.  C,  815. 

But  see  Shepardv.  Wright,  59  How. 
Pr.,  513. 

A  State  may  adjudge  the  status  of 
one  of  its  own  citizens  towards  a  non- 
resident, and  may  authorize  to  that  end 
such  iudicial  proceedings  as  it  sees  fit, 
but  the  judgment  can  have  no  effect 
witliin  the  bounds  of  another  State,  so 
as  to  fix  upon  a  citizen  of  the  latter  a 
status  against  his  will  and  without  his 
consent,  which  is  in  hostility  with  the 
laws  of  the  sovereignty  of  his  allegi- 
ance :  People  v.  Baker,  76  N.  T.,  TO, 
reversing  15  Hun,  256. 

Local  legislatures  having  been  estab- 
lished in  the  English  colonies,  with  ple- 
nary powers  of  legislation,  the  comity 
which  obtains  among  nations  should  t^ 
extended  to  them  by  tribunals  of  Eng- 
land, when  the  law  of  the  colony  con- 
flicts with  the  law  of  England  in  re- 
spect to  acts  done  within  the  jurisdic- 
tion of  the  colony.  When  the  right 
of  action  in  respect  to  an  act  otherwise 
wrongful  is  taken  away  before  an  ac- 
tion has  been  brought  in  England,  by 
a  law  binding  where  such  act  was  done, 
no  action  can  be  maintained  in  Eng- 
land :  Phillips  V.  Eyre,  9  B.  &  S.,  843, 
L  R.,  4  Q.  B.,  225,  affirmed  L.  K.,  6 
Q-  B.,  L 

As  to  property  within  the  State,  ser- 
vice of  process  against  a  non-resi- 
dent by  publication,  will  give  jurisdic- 
tion in  rem  :  Pennoyer  9.  Neff,  95  U. 
S.  R ,  714 ;  Hart  9.  Sansom,  110  id., 
151. 154-5. 

A  State  statute  v^hich  authorizes  a 
personal  judgment  against  a  non-resi- 
dent defendant,  upon  the  service  of 
process  on  him  outside  the  limits  of  the 


State,  is  beyond  the  legislative  power, 
and  is  null  and  void. 

United  States,  Oircnit  and  District  1 
Parrott  «.  Alabama,  etc.,  4  Woods, 
853. 

The  general  rale  is,  that  where  judg- 
ment is  rendered  in  a  suit  by  attach- 
ment, against  a  non-resident  of  the  ju- 
risdiction, the  judurment  is  in  rem  and 
not  in  personam.  If  properly  rendered, 
it  gives  power  to  satisfy  the  judgment 
out  of  the  property  attached,  but  the 
judgment  has  no  other  or  greater  effect. 
See  article,  4  Vir.  L.  J.,  825. 

Iowa :  Luts  «.  Kelly,  47  Iowa,  307. 

Kansas:  lies  «.  EUedge,  18  Kans., 
296. 

Manitoba:  Schneider  D.Wood  worth, 
1  Man.  L.  K.,  41. 

Maryland;  Hawley  9.  Donoghue, 
59  Md.,  239,  27  Alb.  L.  J.,  465. 

Massaohtiaetta :  Wright  u.  Andrews, 
130  Mass.,  149. 

MinnesoU:  Court  «.  Clark,  28 
Minn.,  539. 

New  York:  Bartlett  9.  Holmes,  75 
N.  Y.,  528,  affirming  12  Hun,  398: 
People  «.  Baker,  76  N.  Y.,  78,  revers- 
ing 15  Hun,  256,  distinguishing  Kin- 
nier  v.  Kinnier,  45  N.  Y.,  535;  Hunt 
«.  Hunt,  72  id.,  217  ;  Cheeon  v.  Wilson, 
9  Wall..  108;  Pennoyer  «.  Neff,  95 
U.  S.,  714 ;  Cassidy  «.  Leitch,  53  How. 
Pr.,  105;  Shepard  tJ.  Wright,  59  id., 
512  ;  Gilchrist  v.  West  Va.,  etc.,  21 
W.Va.,  119-123. 

But  see  Wood  «.  St.  Louis,  etc.,  1 
Cir.  Proc.  R.,  220,  citing  Clark  c.  Bo- 
veel,  21  Hun,  594,  and  Pennoyer  «. 
Neff,  95  U.  S.  R.,  714. 

Rhode  Island:  Knight  9.  Clyde,  12 
R.  L,  119. 

Tennessee :  Barretts.  Oppenheimer, 
12  Heiskell,  298. 

United  States,  Supreme  Oonrt: 
Pennoyer  f>.  Neff,  95  U.  S.,  714 ;  Hart 
v.  Sansom,  110  U.  S.,  151,  154-6;  St. 
aair  9.  Cox,  106  id.,  350. 

United  States,  Oircuit  and  District : 
Parrott  9.  Alabama,  etc. ,  4  Woods,  353 ; 
Beach  v.  Mosgrove,  4  McCrary,  50. 

See  Costello  v.  Costello,  4  McCrary, 
543. 

Vermont:  National  Bank  t.  Pea- 
body,  55  Verm.,  492,  distinguishing 
McGilvray  f>.  Avery,  30  id.,  538. 

Virginia:  Gilchrist  tj.  West  Virginia, 
etc.,  21  W.Va.,  115. 

Suit  was  brought  by  attachment  in 
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Illinois,  against  a  citizen  of  Missoari, 
"who  appeared  in  the  action,  and  judg- 
ment was  rendered  against  him,  which 
was,  on  appeal,  subseqaently  reversed. 
The  defendant  then  died,  and  his  ad- 
ministrator in  Missouri  was  made  a 
party  and  was  served  by  pablication. 
He  did  not  appear,  and  Judgment  was 
rendered  against  him  ;  held  that  so  far 
RS  the  estate  of  the  intestate  In  Mis> 
Boari  was  concerned,  this  judgment  was 
a  nullity:  Kentachler  «.  Jajnison,  <i  Mo. 
App.,  135. 

If  a  suit  was  begun  by  pnbllcatioB, 
and  judgment  enterad  against  a  non-res- 
ident d(^endant,  without  an  attachment. 
The  sheriff  under  an  execution  issued 
on  the  judgment  levied  on  a  vessel 
not  within  the  jurisdiction  when  the  ac- 
tion  was  conuuenced  or  order  for  publi- 
cation of  the  summons  was  made.  Un- 
der an  order  of  the  District  Court  of 
the  United  States,  the  vessel  was  re- 
leased upon  the  other  part  owners  giv- 
ing an  undertaking  conditioned  for  ner 
return,  or  the  payment  of  the  value  of 
the  interest  of  the  defendant  owner* 
In  an  action  on  such  undertaking,  held 
tlxat  the  judgment  and  execution  being 
void,  there  was  no  consideration  for  the 
undertaking,  and  no  recovery  could  be 
had  thereon:  Bartlett  t.  Holmes,  75 
K.  Y.,  528,  affirming  12  Hun,  39& 

A  court  of  another  State  cannot  ad- 
judge the  dissolution  of  the  marital 
relations  of  a  citizen  of  this  State,  domi- 
ciled and  actually  residing  here  during 
the  pendency  of  the  judicial  proceed- 
ings  in  such  State,  without  a  voluntary 
appearance  on  his  part  therein,  and 
with  no  actual  notice  to  him  thereof, 
and  tliis,  although  the  marriage  was 
solemnized  in  such  other  State.  Such 
a  judgment,  therefore,  is  not  a  defence 
to  an  indictment  against  a  citizen  of 
this  State  for  bigamy:  Peoples.  Baker, 
76  N.  Y.,  78,  reversing  15  Hun,  250. 

On  a  judgment  recovered  in  Pennsyl- 
vania against  two  defendants,  only  one 
of  whom  was  summoned,  there  can  be 
no  recovery  in  this  State  against  the 
defendant  who  was  summoned  ;  the 
judgment,  being  a  nullity  as  to  the 
party  not  summoned,  is  a  nullity  as  to 
both.  A  judgment  is  an  entire  thing, 
and  cannot  be  separated  into  parts  : 
Hanley  v.  Donoghue,  59  Md.,  239,  27 
Alb.  L.  J.,  465  ;  Wright  €.  Andrews, 
130  Mass.,  149. 

Where  the  evidence  is  conflicting  as 


to  whether  defendant  was  a  resident  of 
or  served  with  process  in  another  State, 
all  evidence  bearing  upon  tliat  question 
is  admissible :  S^ini  «.  Daoey,  122 
Mass.,  888. 

A  party  for  whom  an  attorney  ap- 
peared may  show  such  appearance  was 
without  his  authority,  and  if  Jurisdic- 
tion depend  upon  such  an  appeaiaaoe, 
the  proceeding  is  without  juxisdietioD : 
d6£ng.  R.,  ^note. 

Though  every  intendment  will  be 
made  in  favor  of  jurisdiotion :  Feign- 
8on  •.  Crawford,  86  N.  Y.,  600. 

N«w  York  I  Ferguson  v.  Cniwford, 
86  N.  T.,  609. 

Nozth  Oaroliiuic  Starr  «.  Hall,  87 
N.  C.  381. 

Wisooaifai:  Qevelafid  0.  fiopkhis, 
55  Wise.,  887. 

An  appearance  by  attoraey ,  for  the 
purposes  of  the  motion  only,  is  a  special 
appearance,  which  has  no  eiSect  in  car- 
ing any  objection  to  the  judgment  for 
want  of  jurisdiction  ovw  sncn  defend- 
ant's person:  Covert  «.  dark,  SS 
Minn.,  589. 

Otherwise  as  to  ageneral appeannee 
on  a  motion  in  which  the  merits  of 
the  action  are  involved :  CuilSs  t .  Jack- 
sdh.  28  Minn.,  268. 

Even  though  to  protect  the  prsperty 
of  the  defendant :  Wright «.  Andrews, 
130  Mass.,  149. 

Ordinarily  a  judgment  in  penonam 
«annot  he  rendered  against  a  foreign 
corporation,  unless  it  appear  in  the  ac- 
tion :  Gilchrist  «.  West  Va.,  eta,  21 
W.  Va..  115,  119-123. 

The  court  reaffirms  the  decision  in 
Insurance  Company  ^.  Morse,  20  WalL, 
445,  that  an  agreement  to  abstain  in  all 
<»ses  from  resorting  to  the  courts  of  the 
United  States  is  void  as  against  public 
policy,  and  that  a  statute  of  Wisconsin, 
requiring  such  an  agreement,  is  in  con- 
flict with  the  constitution  of  the  United 
States. 

A  State  has  the  right  to  impose  con- 
ditions, not  in  conflict  with  the  coosti- 
tution  or  the  laws  of  the  United  States, 
to  the  transaction  of  businesB  within 
its  territory  by  an  insurance  company 
chartered  by  another  State,  or  to  ex- 
clude such  company  from  its  terrltoiy, 
or,  having  given  ajicense,  to  revoke  it, 
with  or  without  cause. 

The  legislature  of  Wisconsin  enacted 
that  if  any  foreign  insurance  company 
transferred  a  suit  brought  against  it 
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from  the  State  coarts  to  the  Federal 
eoarts,  the  Secretary  of  State  should 
revoke  and  cancel  its  Hoense  to  do  baai- 
ness  within  the  State.  An  injunction 
to  reetrain  him  from  30  doing,  becaoae 
SQch  a  transfer  is  made,  cannot  be  sus- 
tained. The  suggestion  that  the  intent 
of  the  legislature  is  to  accomplish  an 
illegal  result,  to  wit,  the  prevention  of 
a  resort  to  the  Federal  courts,  is  not 
accurate.  The  effect  of  this  decision  is 
that  the  company  must  forego  such  re^ 
sort,  or  cease  its  business  in  the  State. 
I'he  latter  result  is  here  accomplished. 

As  the  State  has  the  right  to  exclude 
such  company,  the  means  by  which 
she  causes  such  exclusion,  or  the  mo- 
tives of  her  action,  are  not  the  subject 
of  judicial  inquiry :  Doyle  ©.  C<mti- 
nental  Ins.  Co.,  94  U.  S.,  585. 

A  prohibition  by  a  State  that  a  cor- 
poration of  another  State  shall  not  do 
Doslness  therein,  does  not  prevent  snch 
corporation  from  suing  in  a  national 
court  in  the  former  State,  because  a 
State  cannot  prevent  a  foreign  corpora- 
tion from  suing  in  such  tribunal :  North 
Western,  etc., «.  Elliot,  7  Sawyer,  17. 

In  an  action  by  a  foreign  insurance 
company  upon  a  note  given  for  a  policy, 
if  the  complaint  is  silent  upon  the  sub- 
ject, it  will  be  presumed  that  such 
company  and  its  agent  had  complied 
with  the  laws  of  the  State  before  and 
at  the  time  the  policy  was  issued,  and 
the  note  was  executed :  Cassaday  «. 
American  Ins.  Co.,  72  Ind.,  95. 

In  WiteoMin  it  is  held  that  foreign 
corporations  may  maintain  suits  in  the 
courts  of  that  State  upon  secnrities 
taken  on  a  loan  of  money,  and  that 
foreign  Insaranoe  companies  may  take 
securities  therein  for  debts  due  them 
from  residents  thereof,  without  com- 
plying with  the  statutory  conditions 
authorizing  them  to  transact  the  busi- 
ness of  in^urafice  in  the  State  :  Charter 
Oak  f».  Sawyer,  44  Wise.,  887. 

In  an  action  by  a  foreign  insurance 
company  upon  a  note  riven  for  a  policy, 
if  the  answer  show  that  the  sole  con- 
sideration of  the  note  in  suit  was  the 
contract  of  insarance,  and  that  such 
insurance  company  had  not  complied 
with  the  statute  of  the  State  in  regard 
to  foreign  insarance  companies,  the 
consideration  of  the  note  is  illegal  and 
void,  and  its  payment  cannot  be  en- 
forced by  law:  Cassady  «.  American 
Ins.  Co.,  72  Ind.,  95 ;  Semple  9.  Bank, 


etc.,  5  Sawyer,  88;  Mutual  Benefit, 
etc.,  «.  Bales,  92  Penn.  St.,  852  ;  Alner- 
lean,  etc.,  v.  Western,  etc.,  67  Ala.,  26. 

80  where  the  superintendent  of  in- 
surance has  revoked  the  authority  of 
the  company  to  do  business  in  the  State 
after  the  giving  of  the  note  :  American, 
etc.,  t>.  Stoy,  41  Mich.,  885. 

In  an  action  to  foreclose  a  mortgage 
given  to  an  insurance  company  of  an- 
other State,  it  is  a  good  answer  or  plea 
in  abatement  that  the  plaintiff  has  not 
eomplied  with  a  statute  of  the  State 
prescribing  certain  Gonditions  prece- 
dent to  its  doing  business  in  the  State. 
Such  failure  does  not  render  the  mort- 
gage void,  but  merely  suspends  the 
rigut  to  foreclose  it  until  the  provisions 
of  the  act  have  been  complied  with : 
Daly«.  National,  etc.,  64  Ind.,  1. 

To  same  effect:  Singer,  etc., «.  Brown, 
64  Ind.,  548. 

In  an  action  by  a  foreign  corporation 
on  a  contract  made  with  it,  an  answer 
nnder  oath  that  **  the  plaintiff  had  not 
Gomplied  with  the  provisions  of  an  act 
of  the  general  assembly"  respecting 
foreign  corporations,  lacks  the  prescl- 
Bion  and  certainty  of  a  plea  in  abate- 
ment, and  stating  not  facts  but  a  con- 
clusion only,  is  insufficient  to  bar  the 
action  :  Singer,  etc,  «.  Efflnger,  79 
Ind.,  264 

See  also  Singer,  etc.,  «.  Brown,  64 
Ind.,  548. 

To  an  answer  ailing  the  plaintiff 
to  be  a  foreign  corporation  and  that  it 
had  not  complied  with  the  law  of  the 
State  in  respect  to  foreign  corporations, 
a  reply  which  alleged  that  the  article 
sold  was  constructed  by  authority  of 
letters  patent  issued  by  the  United 
States,  and  that  the  plaintiff  had  a  right 
to  sell  notwithstanding  any  law  of  the 
State,  is  bad  on  demurrer :  Toledo,  etc., 
«.  Work,  70  Ind.,  258. 

Foreign  corporations  are  only  pe# 
mitted  to  do  business  in  this  State  by 
comity  or  consent,  express  or  implied. 
The  legislature  has  the  right  to  impose 
such  burthens,  terms  and  conditions  as 
it  chooses  on  such  bodies  before  they 
can  do  business  in  the  State,  or  may 
prohibit  them  therefrom  altogether. 

The  provision  of  section  80  of  the 
insurance  law,  requiring  that  the  net 
income  of  insurance  companies  shall 
be  returned  to  the  assessors  for  general 
taxation  at  the  same  rate  as  other  prop- 
erty,  to  be  in  lien  of  all  town  and 
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municipal  licenses,  and  the  proviso  that 
the  provisions  of  the  section  shall  not 
be  construed  to  prohibit  cities,  having 
an  organized  fire  department,  from 
levying  a  tax  or  license  fee  not  exceed- 
ing two  per  cent,  on  their  gross  re- 
ceipts, to  be  applied  exclusiv^y  to  the 
support  of  the  fire  department,  do  not 
subject  such  companies  to  double  taxa- 
tion. The  sum  that  may  be  charged 
by  the  cities  is  in  no  just  sense  a  tax, 
but  only  a  fee  paid  for  a  license  or 
privilege  of  transacting  business  within 
such  cities.  The  fact  that  a  certain 
percentage  on  the  amount  of  the  gross 
receipts  is  required  to  be  paid  instead 
of  a  gross  sum,  for  the  privilege  of 
carrying  on  business  in  a  city,  does  not 
render  it  a  tax  ;  but  this  is  only  an  equi- 
table mode  of  ascertaining  the  amount 
of  the  license  fee,  and  the  fact  that  no 
permit  or  license  is  required  to  be 
issued,  does  not  affect  the  question : 
Walker  v.  Springfield,  94  Ills.,  864. 

The  provision  of  the  constitution 
(Art.  XIV.  §4),  that  '*  no  foreign  corpo- 
ration shall  do  any  business  in  this 
State  without  having  one  known  place 
of  business  and  an  authorized  agent 
therein, "  is  a  legitimate  exercise  of  the 
police  power  of  the  State,  is  not  in  con- 
flict with  any  act  of  Congress,  nor  vio- 
lative of  any  provision  of  the  Federal 
constitution. 

A  court  of  equity  will  not  interfere 
by  injunction,  at  the  suit  of  a  foreign 
telegraph  company,  to  prevent  a  rival 
company  from  obstructing  the  erection 
of  its  poles  and  wires,  when  the  bill 
does  not  show  that  the  complainant  has 
any  known  place  of  business  or  any 
agent  in  this  State,  nor  that  it  has  ac- 
quired any  property  or  rights  of  prop- 
erty here. 

the  Congress  of  the  United  States 
having  exercised  its  power  to  regulate 
ibmmerce  betw€»en  the  States  as  to  the 
construction  of  telegraph  lines,  no  State 
can  directly,  or  indirectly,  by  legis- 
lative prohibition  or  otherwise,  ex- 
cl  ude  a  foreign  telegraph  company  from 
doing  business  within  its  limits. 

The  constitutional  power  of  Con- 
gress to  regulate  commerce  does  not 
exclude  the  exercise  of  a  concurrent 
power  by  the  States,  except  so  far  as 
Congress  has  actually  exercised  the 
power  ;  and  no  act  of  Congress  is  to  be 
interpreted  as  invading  the  police 
powers  of  the  State,  unless  the  intent 


is  clear  and  obvious:  Amercian  Union 
Telegraph  Co.  «.  Western  Union  Tele- 
graph Co.,  67  Ala.,  26. 

By  failing  to  comply  with  the  re- 
quirements of  the  Arkansas  statute, 
prescribing  the  terms  upon  which  insur- 
ance companies  of  other  States  may  do 
business  in  that  State,  such  companies 
and  their  agents  and  brokers  render 
themselves  liable  to  the  penalties  de- 
nounced by  the  act,  but  such  failure 
does  not  affect  the  validity  of  the  poli- 
cies issued  by  them,  or  in  any  manner 
operate  to  the  prejudice  of  the  policy 
holder. 

A  statute  of  Arkansas  provides  that 
no  insurance  company,  not  of  that 
State,  shall  do  business  in  the  State 
until  it  has  filed  with  the  auditor  a 
stipulation  in  writing  agreeing  that 
legal  process  affecting  the  company, 
served  on  the  auditor  of  State,  shall 
have  the  same  effect  as  if  served  per- 
sonally on  the  company.  Held,  that 
if  an  insurance  company  does  business 
in  the  State,  and  issues  policies  to  citi- 
zens of  the  State  on  property  within 
the  State,  that  in  a  suit  on  such  a 
policy,  service  of  process  on  the  auditor 
was  good  personal  service  on  the  com- 
pany, although  the  written  stipulation 
to  that  effect  was  not  filed  with  the 
auditor ;  that  in  such  case  the  company 
was  estopped  to  say  that  it  had  not  filed 
the  stipulation,  and  had  not  assented 
to  such  service :  Ehrman  «.  Tentonia 
Ins.  Co.,  1  McCrary,  123. 

Service  of  a  summons  npon  a  non- 
resident corporation  having  an  ofike 
or  doing  business  in  this  State,  in  the 
manner  provided  by  the  4th  subdivision 
of  section  3489,  Revised  Statutes  1879, 
has  the  effect  of  personal  service,  and 
gives  the  court  jurisdiction  to  enter 
a  general  judgment. 

The  legislature  has  power  to  pass  an 
act  authorizing  service  of  legal  process 
npon  any  non-resident  corporation  hav- 
ing an  ofi&ce  or  doing  business  within 
this  State,  by  leaving  the  same  with  aa 
agent  of  the  corporation  within  the 
State,  and  authorizing  the  rendition  of 
a  general  judgment  upon  such  service : 
McNichol  V,  United  States,  etc,  74 
Mo.,  457. 

A  foreign  insurance  company,  doing 
an  insurance  business  in  the  State  of 
Illinois,  may  be  served  with  a  process 
of  law  by  service  upon  any  of  its  agents 
in  accordance  with  section  5,  Practice 
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'Act,  and  it  is  not  necessary  that  the  ser- 
vice be  had  upon  the  agent  designated 
by  the  company  in  pursuance  of  section 
23,  chapter  23  of  the  Illinois  Revised 
Statutes,  as  a  person  upon  whom  pro- 
cess may  be  served . 

The  statute  requiring  foreign  in- 
surance companies  to  appoint  an  agent 
upon  whom  process  might  be  served, 
did  not  contemplate  that  service  could 
be  had  upou  no  other  agent  than  the 
one  so  designated. 

A  local  agent  of  an  insurance  com- 
pany who  obtains  risks  for  the  compa- 
ny, may  be  served  with  process  in  the 
name  of  the  company  as  an  agent  of 
the  company  :  Johnson  v.  Hanover  F. 
Ins.  Co.,  11  Blssell,  452. 

It  is  not  the  duty  of  the  commissioner 
of  insurance  to  prosecute  insurance 
companies  or  their  agents  for  penalties 
incurred  by  them  under  section  1974 
B.8. 

Said  section  1974  provides  that  no 
corporation  doing  insurance  business 
in  this  State,  against  which  a  final  judg- 
ment shall  have  been  recorded  in  any 
court  of  this  State,  shall,  after  sixty 
days  from  the  rendition  of  such  judg- 
ment, and  whilst  the  same  remains  un- 
paid, issue  any  new  pc^icy ;  and  ch.  171, 
of  1879,  requires  the  commissioner  of 
insurance  to  revoke  the  authority  of 
any  foreign  insarance  company  to  do 
business  in  this  State,  upon  its  persist- 
ent violation  of  any  law  regulating  such 
corporations. 

Held,  that  where,  after  judgment 
against  a  foreign  insurance  company, 
in  a  lower  court,  it  has  in  good  faith 
taken  an  appeal  and  given  the  required 
undertaking  for  payment  of  the  judg- 
ment if  affirmed,  it  is  under  no  obli- 
gation to  pay  the  judgment  pending 
the  appeal,  and  the  statutes  cited  do 
not  apply:  State  v,  Spooner,  47  Wise, 
488. 

Where  the  statutes  of  a  State  pro- 
vide that  a  foreign  corporation,  as  a 
condition  of  doing  business  therein, 
shall   appoint   an    agent   or  attorney 


within  the  State  upon  whom  process 
may  be  served,  and  it  do  so,  a  judg- 
ment rendered  upon  service  upon  such 
agent  or  attorney  is  a  judgment  in  per- 
sonam :  15  Eng.  Rep.,  271  note ;  14  id., 
441-2  note ;  1  Monthly  Jur.,  821. 

Missoori:  McNichol  «.  The  U.  S., 
etc..  74  Mo.,  457. 

New  York  :  Pringle  v.  Woolworth, 
90  N.  Y.,  502. 

United  States,  Supreme  Ooort: 
Ex  parte  Schollenberger,  96  U.  S.  R., 
369. 

See  St.  aair  v.  Cox,  106  U.  S.,  350. 

United  States,  Citciiit  and  Dis- 
trict: Merchants,  etc.,  v.  Grand,  etc., 
11  Abb.  N.  C,  183, 187  and  cases  cited  ; 
Fonda  v,  British,  etc..  6  Cent.  L.  J., 
805  ;  Moch  'D.  Ins.  Co..  4  Hughes,  61  ; 
Ehrman  9.  Teutonia,  etc.,  1  McCrary, 
123. 

In  an  action  upon  a  parol  contract,  an 
insurance  company  of  one  State  may  be 
served  with  process  addressed  to  its 
home  office  deposited  in  the  post  office 
in  another  State  where  the  contract 
was  executed,  and  by  the  laws  of  which 
consent  to  such  mode  of  service  is  made 
a  condition  precedent  to  the  company's 
doing  business  therein,  though  such 
consent  be  defectively  executed :  Dis- 
tillery Co.  «.  Ins.  CJo.,  12  Amer.  L. 
Rev.,  168,  172  and  cases  cited,  89  or 
40  Ohio  St.  R., . 

See  also  Prindle  v.  W^oolworth,  90 
N.  Y.,  502. 

In  Virginia  it  is  held  that  in  an  ac- 
tion against  a  foreign  insurance  com- 
pany doing  business  in  this  State,  the 
foreign  corporation  is  quoad  hoe  domi- 
ciled in  the  State  by  virtue  of  the  stat- 
utes authorizing  the  company  to  do 
business  there,  and  is  not  entitled,  un- 
der the  act  of  Congress  of  1867,  to  have 
the  cause  removed  to  the  United  States 
court,  on  the  ground  that  the  corpo- 
ration is  a  resident  of  another  State  : 
Continental  tj.  Casey,  27  Gratt.,  216. 

See  also  Ex  parte  Schollenberger,  96 
U.  S.,  869. 
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[6  Appeal  Cases,  424.] 

H.L.  (E.),  February  18,  24,  25,  28 ;  March  1,  8 ;  April  7,  1881. 

[HOUSE  OF  LORDS.] 

424]  *The  Rev.  Alexander  H.  Mackonochie,  Appel 
lani;  and  The  Right  Hon.  Lord  Penzance  and  John 
Martin,  Respondents. 

EcdewjLStical    Court — ProhUniion—DeflnUiw    Sentenee-^Monition — SubaequetU 
EnfarcemeftU  of  tlie  Monition, 

In  1874  a  suit  was  instituted  by  letters  of  request  in  the  Arcbcs  Court,  acoording 
to  the  provisions  of  the  8  <&  4  Vict.  c.  86  (the  Church  Discipline  Act)  against  a  clerk 
for  unlawful  practices  in  the  perfornoance  of  divine  service.  A  sentence  of  suspension 
ab  officio  for  six  weeks  was  pronounced  against  him,  and  he  was  "  monished  "  not  to 
repeat  the  practices.  He  did  repeat  them,  and  was  again  admonished  He  con- 
tinued to  repeat  them,  was  twice  summoned  before  the  court  to  answer,  bat  did  not 
appear;  and  in  June,  1878,  the  Dean  of  the  Arches  "pronounced,  decreed,  and 
declared  that"  the  acts  alleged  to  have  been  done  by  the  clerk,  had  been  fully 
proved,  **  and  that  in  so  doing  he  had  repeated  the  offences  alleged  a&;ain8t  him 
in  the  articles  exhibited  against  him  in  this  suit,"  and  had  thereby  disobeyed  and 
contravened  the  monitions  served  upon  him.  "  For  which  disobedience  the  judj^e 
did  pronounce  him  to  have  been  guilty  of  contumacy.  And  for  the  conduct  aforesaid 
the  judge  did  farther  decree  and  delcare "  that  he  should  be  suspended  ab  officio  et 
betieficio  for  three  years : 

Add^  that  this  was  a  matter  of  ecclesiastical  procedure  alone,  and  was  not,  there- 
fore, the  subject  of  a  proceeding  in  prohibition. 

The  suspension  was  only  a  step  in  the  proceedings  which  Bad  been  regularly 
instituted  in  1874,  and  was'^in  itself  perfectly  regular. 

Per  Lord  Blackburn:  The  temporal  court,  proceeding  in  prohibition,  is  not 
bound  by  a  decision  of  even  the  highest  Court  of  Appeal  in  ecclesiastical  matters 

Martin  v.  Mackonochie  (*)  and  Uebbert  v.  Purchas  (f)  approved. 

0)  Law  Rep.,  S  P.  C,  409.  (»)  Law  Rep.,  4  P.  C,  801, 


[6  Appeal  Cases,  460.] 
H.L.  (E.X  May  6,  6, 1881. 
[HOUSE  OF  LORDS.] 

4601    *  William  Davis,  Appellant;  and  William  Tre- 
harne, Respondent. 

MneB—Injury  to  the  Surfdce  of  the  Land. 

A  clause  in  a  mining  lease  that  the  lessee  may  work  the  mines  "  in  the  usual  and 
most  approved  way  in  which  the  same  is  performed  in  other  works  of  the  like  kind 
in  the  county,"  refers  simply  to  the  mode  of  carrying  on  the  underground  works  for 
mining  purposes ;  but  does  not  suppose  a  custom  to  work  the  mines  so  as  to  injure 
or  interfere  with  the  rights  of  other  people. 

Nor  did  the  words  that  the  mining  lessee  should  have  lil>erty  to  enter  upon  the 
land  and  carry  away  the  minerals,  and  to  erect  buildings,  and  *'  do  and  execute  all 
such  other  acts,  works,  and  things  upon,  in,  or  under,  or  above,  the  said  premises,  as 
shall  be  necessary  or  convenient  for  working  and  carrying  away  the  same,"  making 
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compensatioD,  Jec,  enlarge  the  power  so  to  deal  with  the  mines  as  to  let  down  the 
surface. 

Per  Lord  Blaokbueit:  In  common  right  the  person  who  owns  the  surface  has  a 
right  to  have  it  properly  supported  below  by  minerals.  A  court  of  law  has  to  look 
at  the  docnments  to  see  whether  the  parties  have  agreed  upon  something  different 
from  the  common  right 

Appkal  against  a  decision  of  the  Ooart  of  Appeal,  which 
hud  affirmed  a  previoas  jadgment  of  the  Common  Pleas 
Division. 

By  a  lease,  dated  on  the  18th  of  Jannary,  1865,  John 
Popkin  *Traherne  demised  to  Davis  certain  veins,  [461 
mines  and  seams  of  coal,  ironstone,  and  blaokband,  being 
part  of  the  minerals  lying  nnder  a  certain  farm  and  lands 
called  Llwydarth,  in  the  county  of  Glamorgan,  with  power 
to  Davis  to  enter  into  and  upon  certain  portions  of  the  said 
farm  and  lands,  and  to  open,  get,  and  carry  away  the  said 
veins,  mines,  &c,,  for  the  term  of  forty  years,  from  the  29th 
of  September,  1865,  subject  to  certain  rents  and  royalties. 
The  lease  contained  a  covenant  that  Davis  would  '^  work  the 
said  veins,  &c.,  during  the  continuance  of  this  demise  in  the 
nsual  and  most  approved  way  in  which  the  same  is  per- 
formed in  other  works  of  the  like  kind  in  the  county  of 
Glamorgan,"  and  at  the  end  of  the  term  woutd  ^'compensate 
the  said  lessor  for  any  damage  or  injury  done  to  the  surface 
of  the  said  farm  and  lands." 

By  a  lease  dated  in  January,  1860,  J.  P.  Traheme  granted 
a  part  of  the  farm  and  lands,  together  with  '^  the  cottage  or 
dwelling  house,  and  outbuildings  thereon,"  to  one  Thomas 
Thomas,  for  a  term  of  ninety- nine  years,  reserving  to  him- 
self '^all  minerals,  mines,  &c.,  in  or  nnder  the  said  lands, 
with  liberty,  power  and  authority  to  the  said  J.  P.  T.,  his 
heira  and  assigns,  or  other  persons  entitled  to  the  reversion 
of  the  said  premises,  to  enter  and  be  upon  the  said  premises 
to  search  for,  win,  and  work  and  carry  away  the  minerals, 
mines,  &c.,  in  or  under  the  land,  or  in  or  under  any  other 
lands  which,  or  the  mines  and  minerals  under  which,  may 
for  the  time  being  belong  to  the  said  J.  P.  T.,  and  to  erect 
all  such  buildings,  machinery,  and  things,"  &c.,  necessary 
for  the  purpose,  ^'he  and  they  making  reasonable  compen- 
sation to  Thomas,  his  assigns,  &c.,  for  all  damage  occasioned 
by  the  exercise  of  the  rights  hereby  reserved."  The  interest 
of  Thomas  became  vested  by  assignment  in  the  respondent, 
William  Treharne. 

In  July,  1869,  J.  P.  Traherne  demised  to  Davis  other 
seams  and  veins  of  coal,  Ac,  lying  under  the  farm  and  lands 
referred  to,  and  it  was  arranged  that  Davis  should  surrender 
84  Eng.  Rep.  34 
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his  lease  of  1865  and  take  a  fresh  lease,  which  shoald  inclade 
the  whole  of  the  veins  of  coal,  &o.,  in  the  property  in  ques- 
tion. This  was  done  by  a  lease  for  sixty  years  as  from  tbe 
26th  of  March,  1869.  The  covenants  in  the  lease  of  1865  be- 
ing repeated  in  the  new  lease.  By  a  lease  of  April,  1871,  J. 
P.  Traherne  demised  to  the  respondent,  William  Treharne, 
the  other  portion  of  the  land,  &c.,  for  ninety-nine  years,  re- 
serving to  himself  all  minerals,  &c.,  in  or  under  the  land 
462]  ^thereby  demised,  with  power  to  J.  P.  Traherne,  his 
heirs  and  assigns,  or  the  persons  entitled  to  the  reversion, 
&c.,  to  enter  upon  the  land  and  search  for  and  carry  away 
the  minerals,  &c.,  in  or  under  such  land,  "and  to  erect  all 
such  buildings,  machinery  and  things,  and  do  and  execute 
all  such  other  acts,  works  and  things,  upon,  in,  or  under,  or 
above  the  said  premises,  as  shall  be  necessary  or  convenient 
for  working  and  carrying  away  the  same ;  he  and  they 
making  reasonable  compensation  to  the  said  William  Tre- 
harne, his  executors,  &c.,  for  all  damage  occasioned  by  the 
exercise  of  the  rights  hereby  reserved." 

Thonias  had  erected  on  his  land  a  dwelling  bouse,  and 
when  William  Treharne  entered  into  possession  of  the  ad- 
ditional land,  the  subject  of  the  lease  of  1871,  he  erected  two 
other  dwelling  houses  thereon.  Both  the  original  lease  to 
Thomas  and  the  lease  of  1871  contained  covenants  for  the 
erection  of  houses  upon  the  land. 

In  March,  1878,  William  Treharne,  who  complained  that 
his  land  and  his  houses  had  been  injured  by  the  works  car- 
ried on  by  Davis,  commenced  an  action  in  the  Common 
Pleas  Division,  claiming  damages  on  that  account,  and  pray- 
ing for  an  injunction.  The  action  was  tried  before  Lord 
Chief  Justice  Coleridge,  at  the  Swansea  Assizes,  in  August, 
1878,  when  the  jury  found  that  the  houses  had  been  injured 
by  the  subsidence  of  the  soil ;  that  that  subsidence  was  oc- 
casioned by  the  working  in  the  mines,  and  that  it  occurred 
after  the  1st  of  July,  1869.  The  question  of  damages  was 
referred  to  one  of  the  judicial  referees,  who  reported  the 
amount  to  be  £700.  It  was  admitted  at  the  time  that  the 
actual  working  of  the  mine  had  been  in  the  usual  and  ap- 
proved manner,  in  which  the  same  was  performed  in  other 
works  of  the  same  kind  in  the  county  of  Glamorgan.  After 
a  liearing.  Lord  Chief  Justice  Coleridge  directed  judgment 
to  be  entered  for  the  present  respondent,  and  on  the  3d  of 
May,  1880,  this  judgment  was  affirmed  by  the  Court  of  Ap- 
pt*al.     This  appeal  was  then  brought. 

The  SolicitoT-Oeneral  (Sir  Farrer  Herschell)  and  Mr. 
Be7{famin^  Q.C.  (Mr.  Forbes  was  with  them),  for  the  appel- 
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lant :  The  peculiar  form  of  these  leases  and  the  rights  re- 
served under  them  afforded  a  complete  defence  to  this 
action.  The  right  reserved  to  the  landlord  and  his  assigns 
was  not  in  any  way  *restricted.  In  Aspden  v.  Sed-  [463 
don  ('),  under  leases  with  covenants  exactly  resembling 
these,  the  Master  of  the  Bolls  refused  an  injunction  to  re- 
strain the  working  of  the  mines,  and  his  decision  was 
affirmed  by  the  Lords  Justices.  So  in  Eadon  v.  Jeff  cock  (*), 
the  defendants  having  worked  the  mine  in  a  proper  manner 
were  held  free  from  liability,  it  being  held  to  be  clear  there, 
as  on  the  words  of  the  reservations  it  was  clear  in  this  case, 
that  all  the  coal  was  intended  to  be  removed.  Taylor  v. 
Shxifto  (•),  DugdaU  v.  Robertson  (*),  Shafto  v.  Johnson  (*), 
Mordue  v.  Durham  (•),  and  Benfieldside  Board  v.  Consett 
Iron  Company  (*),  were  referred  to  and  commented  on. 
The  case  of  Shafto  v.  Johnson  (*)  is  particularly  strong  in 
favor  of  the  appellant. 

Here  the  terms  of  the  reservation  were  stronger  than  in 
any  of  the  cases.  In  the  lease  of  1871,  for  instance,  the  res- 
ervation was  to  the  lessor,  his  heirs  and  assigns,  &c.,  *^to 
do  and  execute  all  such  other  acts,  works  and  things  upon, 
in  or  under,  or  above,  the  said  premises  as  shall  be  neces- 
sary," for  working  the  mines.  This  reservation  specifying 
both  "under  and  above"  must  surely  include  the  surface. 

There  is  not,  outside  this  contract,  any  right  to  support, 
Eadon  v.  Jeffcocki^) ;  and  the  contract  itself  implies  that 
the  support  is  to  be  taken  awav,  and  provides  compensation. 
If,  under  the  circumstances  of  this  case,  any  compensation 
can  be  claimed,  it  must  be  in  respect  of  what  was  done  be- 
fore and  not  after  the  leases  of  1869  and  1871. 

Mr.  Mclntyre^  Q.C.,  and  Mr.  B.  Erancis  Williams^  for 
the  respondent,  were  not  called  on. 

The  Lord  Chancellor  (Lord  Selbome) :  My  Lords,  I 
believe  none  of  your  Lordships  has  any  doubt  on  this  case, 
and  under  those  circumstances  it  is  not  necessary  to  call 
upon  the  learned  counsel  for  the  respondent. 

*The  first  question  is,  whether  in  the  mining  lease,  [464 
which  was  granted  to  the  defendant  Mr.  Davis,  there  was  a 
power,  as  against  the  lessor,  to  let  down  the  surface.  My 
Lords,  it  appears  to  me,  that  there  is  no  portion  of  the  lease 

(")  Law  Rep.,   10  Ch.   Ap.,  894;    12  (»)  8  B.  &  S.,  252  n. 

Eng.  R.,  778.     But  see  the  case  at  law  (•)  Law  Rep.,  8  C.  P.,  841 ;  6  Eng.  R., 

on  the  qnestioii  of  damages,  1  Ex.  D.,  496.  811. 

O  Law  Rep.,  7  Ex.,  879;  8  Eng.  R,  O  8  Ex.  D.,  64. 

468.  O  Law  Rep.,  7  Ex.,    8  Eng.  R.,  468, 

fO  8  B.  A  S.,  228.       .  466,  per  Baron  Cleasby,  at  p.  888  ;    8 

(*)  8  K.  4  J.,  696.  :Ppg.  R.,  466. 
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which  in  any  way  jastifies  any  snch  conclasion.  It  is  a 
lease  carefally  prepared  in  a  form  usnal  in  mining  leases. 
It  gives  the  lessee  power  to  work  the  veins,  mines,  and  seams 
in  the  nsnal  way.  It  gives  large  surface  privileges  ;  it  ex- 
cepts certain  mines,  veins  and  seams ;  and  it  provides  (this 
is  the  clause  mainly  relied  upon)  that  the  lessee  shall  work 
the  said  seams  ana  veins  of  coal  during  the  continuance  of 
the  demise  ''in  the  usual  and  most  approved  way  in  which 
the  same  is  performed  in  other  works  of  the  like  Kind  in  the 
county  of  Glamorgan."  It  appears  from  parts  of  the  evi- 
dence, and  it  was  not  in  dispute  at  the  trial,  that,  subject  to 
the  question  of  the  right  to  let  down  the  surface  or  to  injure 
the  surface  by  taking  away  the  coals,  the  actual  working  of 
this  mine  was  carried  on  *'in  the  usual  and  most  approved 
way"  in  which  such  works  were  performed  in  other  parts 
of  the  county  of  Glamorgan.  I  assume  that  in  the  appel- 
lant's favor. 

But  what  does  that  mean  f  It  refers  simply  to  the  mode 
of  carrying  on  the  underground  works  in  tne  mine ;  which 
cannot  by  possibility,  either  in  the  county  of  Glamorgan,  or 
anywhere,  be  a  custom,  or  manner,  or  method  of  working, 
without  regard  to  the  rights  of  other  persons.  It  is  impossi- 
ble that  those  words  "  the  usual  and  most  approved  way  of 
working  in  the  county  of  Glamorgan"  can  have  been  in- 
tended to  absolve  the  lessee  from  a  legal  obligation,  collat- 
eral to  the  working  of  the  mine.  For  tnis  purpose  it  cannot 
make  any  difference,  whether  the  question  arises  between  a 
lessor  who  is  owner  of  the  surface,  and  his  lessee,  or  between 
the  lessee  and  a  surface  owner  who  is  not  lessor.  Those  words 
are  equally  apt,  equally  effectual,  and  have  the  same  meaning, 
in  each  of  those  cases.  They  relate  simply  to  the  manner  of 
working  the  mine  for  mining  purposes ;  they  have  no  refer- 
ence to  the  rights  of  other  persons,  which  there  could  not 
possibly  be  any  local  custom  in  such  a  district  as  a  county 
to  disregard,  and  which  must  be  respected  in  carrying  on 
those  works ;  they  cannot  be  understood  to  have  been  meant 
by  either  of  these  parties  to  signify,  that  the  working  must 
465]  be  carried  on  as  if  there  were  no  *8uch  rights  of 
other  persons,  or  of  the  lessor  himself,  which  the  lessee  was 
bound  to  respect. 

That  point  being  determined,  the  case  (as  was  admitted  by 
the  learned  Solicitor-General)  is  really  at  an  end;  because 
the  other  document,  the  surface  lease  under  which  the  plaintiff 
claims,  cannot  confer  any  right  upon  the  lessee  of  the  mines. 
The  most  that  it  does  is  to  subject  the  surface  lessee  to  such 
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hardens,  as,  according  to  its  true  construe tion,  the  lease  of 
the  mines  imposes  on  him.  I  will  therefore  say  no  more 
upon  that  suoject,  than  that  I  cannot  read  the  words  ''or 
under,"  which  were  relied  upon,  as  in  any  way  requiring  an 
implication,  that  the  parties  contemplated  such  underground 
works  as  might  injure  the  surface.  It  appears  to  me  that 
the  powers  given  by  the  clause  in  which  tnose  words  occur, 
to  *^ execute  all  such  other  acts,  works,  and  things  upon,  in, 
or  under,  or  above  the  premises,  as  shall  be  necessary  or 
convenient  for  working  and  carrying  away  the  same,"  (that 
is,  the  mines  and  minerals  previously  mentioned,)  are  intro- 
duced for  a  merely  subsidiary  purpose ;  and  that  we  must 
look  to  the  principal  words  which  precede  them,  to  see  what 
were  the  reserved  powers,  and  for  what  purposes  they  were 
reserved.  The  previous  words  have  no  tendency  whatever 
to  show  that  it  was  meant  to  give  any  power  to  take  away 
minerals  so  as  to  injure  the  surface. 

The  last  point,  which  Mr.  Benjamin  made,  I  confess  ap- 
pears to  me  to  have  nothing  in  it.  The  learned  judge  asked 
three  particular  questions  of  the  jury  which  were  answered, 
and  wnich  had  reference  no  doubt  to  the  real  issue  between 
the  parties,  and  not  to  matters  which  were  not  in  contro- 
versy. There  does  not  seem  to  have  been  any  controversy 
as  to  the  precise  time  at  which  anything  was  done  before 
1871,  or  its  precise  effect  upon  the  question  between  the 
parties.  No  such  question  arose  at  all ;  and  the  evidence 
appears  to  have  been  such  as  really  to  excl  ude  it.  I  consider 
that  we  are  dealing  simply  with  the  case  of  a  verdict  in 
favor  of  the  plaintiff,  and  £700  damages  found,  not  indeed 
by  a  jury,  but  by  a  referee  substituted  for  a  jury;  and  that 
there  ia  no  ground  to  infer  that  any  ;>art  of  those  damages 
was  given  in  respect  of  any  act  or  matter  for  which,  as  be- 
tween these  parties,  the  defendant  ought  not  to  be  responsi- 
ble to  the  plaintiff 

I  therefore  move  your  Lordships  to  affirm  the  judgment  of 
the  court  below,  and  to  dismiss  the  appeal  with  costs. 

*LoKD  Blackburn  :  My  Lords,  I  am  entirely  of  [466 
the  same  opinion.  I  think  it  must  be  taken  as  perfectly 
settled  ground  that  as  of  common  right  the  surface  land  has 
a  right  to  be  supported  by  subjacent  strata  of  minerals. 
Although  that  is  common  right,  it  may  be  shown — the  bur- 
den lying  upon  those  who  wish  to  show  it— that  the  person 
who  has  got  the  surface  obtained  it  either  upon  terms  which 
would  give  him  no  right  to  support,  he  having  accepted  it 
and  taken  it  upon  those  terms,  or  that  before  he  got  it  the 
person  from  whom  he  claims,  the  owner  of  the  surface,  had 
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parted  with  the  right  of  support  from  below,  in  which  case 
of  coarse  the  owner  of  the  surface  could  be  in  no  better 
j)Osition  than  the  person  who  sold  it  to  him.  In  common 
right  the  person  who  owns  the  surface  has  a  right  to  have  it 
properly  supported  below  by  minerals,  and,  if  there  are 
mineral  workings  under  the  surface,  to  have  a  proper  sup- 
port left  for  it  by  pillars. 

The  question  here  arises  whether  upon  these  deeds  that 
right  of  support  was  taken  away.  I  think  wherever  there 
is  a  lease  of  minerals  granted  to  a  man  on  the  terms  thao 
he  shall  raise  the  minerals  and  pay  a  royalty  on  the  min- 
erals he  raises,  there  is  an  inducement,  an  object,  on  the 
part  of  the  grantor  of  the  lease  to  wish  to  have  as  much 
mineral  as  possible  brought  out,  so  as  to  get  a  greater  bene- 
fit in  the  shape  of  royalty.  If  he  has  the  power  of  control- 
ling the  surface,  if  it  is  still  in  his  possession  or  under  his 
control  so  that  he  may  deal  with  the  surface  as  he  likes,  it 
may  be  a  very  prudent  thing  for  him  to  agree  with  the  per- 
son who  takes  the  lease  of  the  mines  that  he  shall  raise  all 
the  coal  whatsoever  without  regard  to  whether  it  lets  the 
surface  fall  down  or  not,  because  the  lessor  may  think  that 
the  value  of  the  royalty  upon  the  coals  will,  to  him,  far 
exceed  any  mischief  that  may  occur  upon  the  surface. 
Whether  he  would  be  right  in  so  thinking  or  not  would 
depend  upon  what  the  nature  of  the  surface  was,  and  what 
was  the  value  of  the  minerals  below.  If  it  was  a  piece  of 
moorland  pasture  lying  above  some  very  extensive  and 
valuable  coal  fields,  I  suppose  nobody  would  venture  to  say 
that  he  would  not  greatly  prefer  to  draw  the  mineral  rent 
and  let  the  pasture  go.  He  would  say.  Letting  the  pasture 
go  will  not  do  me  a  great  deal  of  harm  and  getting  the  min- 
eral royalty  will  do  me  a  great  deal  of  good.  On  the  other 
467]  hand,  I  suppose,  nobody  would  doubt  *that  if  a 
man  had  the  minerals  below  building  land,  upon  which  a 
very  valuable  set  of  buildings  in  a  town  had  been  erected, 
it  would  not  be  good  sense  on  his  part  to  say,  I  require  the 
mineral  lessee  to  take  away  the  minerals  and  let  the  houses 
come  tumbling  down ;  that  would  be  folly.  But  that  is  not 
what  we  have  to  consider — that  is  what  the  parties  had  to 
consider  for  themselves,  namely,  was  the  nature  of  the 
property  such  that  it  was  a  prudent  and  judicious  thing  to 
bnr^ain  that  the  mineral  lessee  should  take  all  the  minerals 
y>aying  a  royalty  rent  upon  them  and  letting  down  the  sur- 
f;ice,  if  such  was  the  consequence;  or  was  it  a  prudent 
t[itng  to  say  that  he  should  take  it  upon  the  terms  that  he 
was  to  get  all  the  minerals  he  could,  respecting  the  right  of 
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support  of  the  surface  ?  Which  of  those  alternatives  was 
the  more  prndent  it  was  for  the  parties  to  consider. 

But  what  I  apprehend  a  court  of  law  has  to  do  is  to  look 
at  the  docaments  and  see  whether  the  parties  have  agreed 
upon  something  different  from  the  common  right.  If  Mr. 
Treharne,  when  he  let  the  land,  had  by  express  words  or  by 
necessary  im  plication  said.  You  may  take  away  all  the  min- 
emls;  or,  You  must  take  away  all  the  minerals,  letting 
down  the  surface,  he  had  a  perfect  right,  at  least  before  he 
had  made  the  two  building  leases,  to  do  so.  But,  whether 
he  has  done  so  or  not  is  a  question  turning  upon  the  con- 
struction of  the  documents.  And  when  I  come  to  look  at 
the  documents,  though  one  is  more  ready,  it  being  a  lease, 
to  believe  that  the  parties  meant  to  say.  Yon  shall  take  all 
the  minerals  letting  down  the  surface,  than  one  would  have 
been  if  it  was  a  sale  or  a  reservation  of  minerals  below  to 
be  taken  out  some  future  time,  I  cannot  agree  with  what 
seems  to  have  been  said  (I  do  not  know  whether  that  was 
what  was  meant)  by  Mr.  Baron  Cleasby  in  the  case  of  Eadon 
V.  Jeff  cock  (').  I  cannot  agree  that  it  follows  from  that  that 
there  is  not  a  right  of  support.  I  think  the  right  of  sup- 
port exists  unless  it  is  taken  away.  I  think  the  fact  that  it 
18  a  lease  may  be  one  of  the  elements  to  be  taken  into  con- 
sideration in  seeing  whether  it  is  taken  away  or  not,  but 
that  it  is  not  enough  of  itself  to  decide  that  question. 

My  Lords,  looking  at  these  two  documents,  I  cannot  find 
anything  that  takes  awav  that  right  of  support.  It  is  quite 
true  that  where  parties  nave  agreed  in  this  way,  ^ou  shall 
make  compensation  *for  whatever  injury  you  do  in  [468 
respect  of  these  rights,  and  amongst  other  4;hings  you  shall 
make  compensation  for  what  you  do  in  letting  down  the  sur- 
face, the  conclusion  is  very  strong  from  that,  that  the  lessor 
says,  You  may  let  down  the  surface.  I  do  not  say  that  it 
is  conclusive,  but  it  is  a  very  strong  argument,  if  you  find 
that  clause,  to  say  that  he  did  mean  that  the  lessee  might 
let  down  the  surface.  But  when  you  find  it  said,  as  it  is 
here,  that  he  shall  do  certain  things  underground  and  a  great 
many  things  upon  the  surface,  and  afterwards  make  compen- 
sation (asit  is  said  in  the  lease)  '^for  all  damage  occasioned 
by  the  exercise  of  the  rights  hereby  reserved"  or  (as  it  is 
said  in  the  lease)  shall  at  the  end  of  the  lease  ^'  compensate 
the  lessor  for  any  damage  or  injury  done  to  the  surface  of 
the  said  farms  and  lands"  (that  means  any  damage  done  to 
the  surface  of  the  said  farms  and  lands  in  the  exercise  of  the 
rights  previously  given),  and  when  we  find  that  those  rights 

»)  Law  Rep.,  7  Ex.,  379,  at  p.  388;  3  Eog.  R.,  468,  466. 
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do  include  a  great  many  things  which  will  necessarily  dam- 
age the  surface,  the  reasonable  conclusion  is  that  the  mean- 
ing is  that  there  is  to  be  compensation  for  things  done  in 
the  exercise  of  those  rights.  I  cannot  see  that  that  affords 
any  argument  whatever  for  saying  that  the  lessor  intended 
that  the  lessee  should  be  able  to  do  something  more,  and  let 
down  the  surface.  Yet  that  is  really  the  whole  argument ; 
it  stands  upon  that ;  that  because  a  clause  saying,  you  shall 
make  compensation  for  letting  down  the  surface  affords  a 
strong  argument  for  saying  you  may  let  down  the  surface, 
therefore  a  clause  saying  you  shall  make  compensation  for 
damage  done  to  the  surface  affords  a  strong  argument  for 
saying  that  the  lessee  might  let  down  the  surface.  I  cannot 
see  that.    It  does  not  seem  to  me  to  be  any  argument  at  all. 

As  to  the  last  point  Mr.  Benjamin  took,  when  we  come  to 
look  at  it,  I  think  it  would  be  a  monstrous  iniquity  if  we 
were  to  yield  to  it.  It  appears  to  me  that  the  real  contro- 
versy at  the  trial  was  whether  the  damage  was  occasioned 
by  working  out  the  old  Victoria  seam  long  before  Mr.  Davis, 
the  defendant,  had  anything  to  do  with  the  mines,  or  whether 
the  damage  was  occasioned  by  the  taking  away  of  certain 
pillars  in  the  years  1874  and  1876.  The  two  surface  leases 
were  in  1869  and  1871.  Lord  Chief  Justice  Coleridge,  in 
summing-up  to  the  jury  said,  and  everybody  I  take  it  then 
said.  The  i^  question  is,  was  the  damage  done  before 
469]  ^1869  or  after?  Now  it  is  said  that  that  leaves  it 
open  to  be  a  possible  thing  that  it  was  done  between  1869 
and  1871.  That  is  clearlv  against  all  the  contention  that 
was  made  at  the  trial,  and  it  would  be  a  monstrous  thing  if, 
for  such  a  trifle  as  that,  which  it  would  hardly  be  using  too 
strong  a  phrase  to  call  a  slip,  we  were  to  set  aside  the 
verdict. 

My  Lords,  I  am  clearly  of  opinion  that  the  judgment  is 
right  and  should  be  affirmed. 

Lord  Watson  :  My  Lords,  I  a^ree  with  your  Lordships 
in  the  result  at  which  you  have  arrived. 

When  a  proprietor  of  the  surface  and  the  subjacent 
strata  grants  a  lease  of  the  whole  or  part  of  his  minerals  to 
a  tenant,  I  think  it  is  an  implied  term  of  that  contract  that 
support  shall  be  given  in  the  course  of  working  to  the  sur- 
face of  the  land.  If  it  is  not  intended  that  that  right  should 
be  reserved,  the  parties  must  make  it  very  clear  upon  the 
face  of  their  contract;  in  other  words  they  must  express 
their  intention  so  clearly  as  to  enable  a  court  to  say  that 
such  intention  is  plain.    I  think  that  rule  was  laid  down  by 
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the  late  Lord  Justise  Mellish  in  the  case  of  Hext  v.  Oill  (*), 
and  I  quite  agree  with  that  ruling.     It  may  be  done  in  ex- 

1>res8  terms ;  but  of  course  it  is  not  necessary  that  express 
angua^e  must  be  used  ;  £or  it  may  appear  by  a  plain  impli- 
cation from  other  clauses  of  the  deed,  as  in  the  case  of  Tay- 
lor V.  Shafio  (•),  where  an  obligation  was  laid  upon  the 
tenant  to  perform  certain  acts  which  were  plainly  incon- 
sistent with  supporting  the  surface. 

But,  my  Lords,  applying  those  principles  to  the  present 
case,  I  am  quite  unable  to  find  in  the  terms  of  this  mineral 
lease  of  July,  1869,  anything  to  countenance  the  view  that 
the  parties  did  intend  to  take  away  from  the  landlord,  who 
was  letting  his  minerals,  the  right  to  have  the  surface  sup- 
ported. The  clauses  with  regard  to  working,  and  the  clause 
with  regard  to  compensation,  are  clearly  not  intended  to 
have  any  bearing  upon  the  question  which  is  now  raised. 
The  clause  as  to  wor&ing  implies  no  obligation  to  work  any 
particular  seam  or  to  work  any  particular  part  of  a  seam  ; 
*and  there  is  nowhere  in  the  four  corners  of  this  lease  [470 
any  obligation  laid  upon  the  tenant  to  work  out  the  whole 
of  the  minerals.  I  tbmk  the  conception  of  the  lease  shows 
that  it  was  intended  that  he  should  leave  workable  minerals 
at  the  end  of  his  lease,  because  he  contracted  to  leave  the 
plant  and  fittings  of  the  mine  in  good  and  proper  condition; 
and  those  numerous  stipulations  which  follow  this,  which 
were  so  largely  commented  upon  by  the  learned  counsel  at 
the  bar,  were  all  for  the  purpose  of  keeping  the  mine  in 
proper  order,  so  .that  the  landlord  either  by  self  or  tenant 
might  enter  upon  it  at  the  expiry  of  this  lease. 

The  clauses  as  to  compensation  for  surface  damage  would 
have  that  bearing  if,  as  was  very  ingeniously  argued  by  Mr. 
Benjamin,  all  those  particular  things  which  are  mentioned 
immediately  before,  bad  been  mentioned  as  causes  of  injury 
to  the  surface.  I  cannot  so  read  them.  The  two  things  are 
quite  distinct.  The  one  obligation  is  to  leave  everything 
that  is  necessary  for  the  due  working  of  the  mine  in  proper 
order  at  the  termination  of  the  lease.  The  other,  which  is 
quite  distinct,  is  an  obligation  to  compensate  the  landlord 
for  any  permanent  injury  done  to  the  surface  of  his  estate 
by  reason  of  the  operations  of  the  mineral  tenant  during 
his  working. 

Therefore,  my  Lords,  I  have  no  hesitation  whatever  in 
holding  that  the  argument  addressed  to  us  is  ill-founded ; 
and  I  will  only  add  that  it  appears  to  me  that  every  one  of 
those  clauses  which  have  been  so  strongly  founded  upon, 

(>)  Law  Rep.,  7  Ch.  Ap.,  699;  8  Eng.  K,  674.  (*)  8  B.  d  S.,  228. 
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bailding :  McCaan  «.  Chisholm,  2  Ont.  defendants  oaed  due  care  and  caation 
R.,  506.  in  the  work,  and  whether  the  mode 
Where,  in  an  action  to  recover  for  adopted  by  them  was  the  usual  and 
damages  alleged  to  have  been  caused  proper  one,  the  case  should  be  sub- 
by  defendants'  negligence  in  making  mitted  to  the  jury :  Smith  v.  Wagner, 
alterations  in  an  adjoining  building,  the  15  N^  Y.  Weekly  Dig.,  264. 
evidence  is  conflicting  as  to  whether 
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471]    *  Willi  AM  Matthew  Hutchinson  Gibbons,  a  De- 
fendant; and  William  Matthew  Hutchinson  Gib- 
bons   (the  joQDger  .an   infant,    by   his   guardian),    a 
D^endant. 

ON  APPEAL  FBOM  TH&  SUPBBME  COURT  OF  SKW  SOUTH  WALK. 

C(m9trueti(ni  of  WiU—Pran90—'*8hall  be  bom  in  my  Hfetime"  eoMtrued  a$ 

Words  of  fuJturiXy, 

The  testator  devised  an  estate  to  his  six  erandsons  (of  whom  the  appellant  was 
one)  *'  during  their  reepective  liyes,  in  eqnarBhares  as  tenants  in  common,  and  as  to 
the  respective  shares  therein  of  each  of  them,  my  said  grandsons,  after  his  decease, 
to  the  Dse  of  his  first  and  every  other  son  successively,  accordlDg  to  seniority  of  birth 
in  tail  male  ;  and  on  failure  of  the  issue  male  of  any  one  or  more  of  my  said  grand- 
sons, then  and  so  often  as  the  some  shall  happen,  I  give  and  devise  as  weU  the  share 
or  respective  shares  originally  limited  to  the  grandson  whose  issue  shall  so  fail,  as 
the  share  or  respective  shares  which  by  virtue  of  this  present  clause  shall  have  be- 
come vested  in  him  or  them,  or  his  or  their  issue  male,  to  the  use  of  the  other  or 
others  of  my  said  grandsons  during  his  or  their  life,  or  respective  lives,  as  tenants  in 
common.  And  after  the  decease  of  such  last-mentioned  grandsons,  then  I  give  and 
devise  the  share  or  shares  lastly  hereinbefore  limited  to  him,  to  his  first  and  every 
other  son  successively  according  to  seniority  of  birth  in  tail  male ;  and  if  there  shall 
be  a  failure  of  such  issue  of  all  my  said  grandsons  but  one  of  them,  I  give  and  devise 
the  entirety  of  all  the  said  estates  to  the  use  of  such  only  grandson  for  his  life,  and 
after  his  decease  to  the  use  of  his  and  every  other  son  successively  according  to  their 
seniorities  in  tail  male." 

By  a  proviso  at  the  end  of  the  will  the  testator  directed — "  Provided  always,  that 
if  any  person  whom  1  have  made  tenant  in  tail  male  of  my  said  estate  shall  be  bom 
in  my  lifetime,  then  and  in  such  case  I  revoke  the  devise  so  made  to  him.  In  Ilea 
thereof  1  give  and  devise  the  hereditaments  comprised  in  such  devise  and  appoint- 
ment to  the  use  of  the  same  person  respectively  for  the  term  of  his  or  her  natural 
life,  and  after  his  or  her  decease,  to  the  use  of  his  or  her  first  and  every  other  eon 
successively  according  to  their  respective  seniorities  in  tail  mala" 

Two  out  of  the  six  grandsons  died  without  issue.  The  eldest  son  of  the  appellant 
472]  ^'ss  bom  before  the  date  of  the  will,  and  by  a  disentailing  *deed  executed 
after  the  testator's  death  conveyed  to  the  appellant  his  share  and  interest  in  the  sfud. 
estate  in  fee. 

In  a  suit  for  declaration  of  title  and  consequent  relief: 

Hddr^  that  the  appellant  was  entitled  to  an  estate  in  fee  simple  in  one-fourth  part 
of  the  hereditaments  and  premises,  the  subject  of  the  suit 

*  Present: — Sm  Barnes  Peacock,  Sin  Montague  E.  Smith,  Sir  Robeet  P.  CoLUKBy 
Sir  Richard  Couch  and  Sir  Arthur  Horhouse. 
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The  words  of  the  proviso  mast  be  construed  in  their  grammatical  sense,  and  be 
taken  to  mean  a  tenant  in  tail  male  born  after  the  date  of  the  will,  and  therefore  not 
to  include  the  eldest  son  of  the  appellant  The  words  "  shall  be  bom  in  my  life- 
time,** in  the  absence  of  any  context  to  explain  them,  are  to  be  taken  as  words  of 
fatarity. 

Consequently  the  gift  of  an  estate  tail  to  the  appellant's  eldest  son,  who  was  born 
before  the  date  of  the  will,  was  not  revoked. 

Appeal  from  aa  order  of  the  Sapreme  Court  (Jane  22, 
1880)  affirming  a  decree  of  the  primary  judge  in  equity 
(Dec.  6,  1879),  whereby  it  was  held  that  the  respondent  was 
tenant  in  tail  of  one  equal  fourth  part  of  the  property  in 
question  under  the  will  of  William  Hutchinson,  the  testator 
in  the  cause. 

On  the  19th  of  March,  1879,  Richard  Hutchinson  Roberts 
(the  plaintiff  in  the  court  below),  in  the  will  hereinafter 
mentioned  called  Richard  Roberts,   filed  his  bill  of  com- 

Elaint  against  the  appellant  in  the  said  will  called  William 
[utchinson  Gibbons  (one  of  the  defendants  in  the  court 
below),  and  Mackenzie  Bowman,  Thomas  McCulloch,  Gh^orge 
Hill  the  younger,  Andrew  Hardy  McCulloch  the  younger, 
and  Septimus  Alfred  Stephen,  praying  that  it  might  be 
declared  that  the  plaintiff  and  the  said  defendants  were 
respectively  entitled  to  the  hereditaments  and  premises 
called  Golden  Grove  Farm,  in  the  pleadings  mentioned,  in 
the  parts  or  shares  in  the  pleadings  mentioned,  for  sale  or 
partition,  and  for  consequent  relief. 

The  proceedings  in  that  suit  and  the  material  provisions 
of  the  will,  as  well  as  the  facts  of  the  case,  are  set  out  in 
their  Lordships'  judgment. 

The  question  in  the  appeal  was  whether,  according  to  the 
true  construction  of  the  will  and  the  proviso  therein  con- 
tainedf  William  Kenny  Gibbons,  who  is  the  eldest  son  of 
the  appellant,  took  an  estate  in  tail  male  in  his  father's 
fourth  share,  or  a  life  estate  in  remainder  after  the  appel- 
lant's death.  In  the  former  case  the  appellant  was  entitled 
to  an  estate  therein  in  fee  simple  under  a  disentailing  deed 
executed  in  his  favor  by  William  Kenny  Gibbons.  In  the 
latter  case  the  respondent  claimed  that  an  estate  therein  in 
*tail  male  in  remainder  vested  in  him.  The  primary  [473 
judge,  Mr.  Justice  Hayman,  decreed  in  favor  of  the  respon- 
dent. The  Supreme  Court  (Hargrave  and  Manning,  JJ., 
Windeyer,  J.,  dissenting)  affirmed  that  decree. 

Mr.  jEddis,  QC,  and  Mr.  O.  Serrellj  for  the  appellant, 
qon tended  that  the  judgment  of  the  court  below  ought 
to  be  reversed  so  far  as  it  declared  that  William  Henry 
Gibbons  took  only  a  life  interest  in  the  share  of  the  estate 
in  question,  and  its  consequent  directions.     Under  the  devise 
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building :  McOann  «.  Chisholm,  2  Ont.  defendants  used  due  care  and  caution 
R. ,  506.  in  the  work,  and  whether  the  mode 
Where,  in  an  action  to  recover  for  adopted  by  them  was  the  usual  and 
damages  alleged  to  have  been  caused  proper  one,  the  case  should  be  sub- 
by  defendants'  negligence  in  making  mitted  to  the  jury :  Smith  o.  Wagner, 
alterations  in  an  adjoining  building,  the  15  K  Y.  Weekly  Dig.,  264 
evidence  is  conflicting  as  to  whether 


[6  Appeal  Cases,  471.] 

J.C*  March  22,  28;  May  14,  1881. 

[PRIVY  COUNCIL.] 

471]    *WiLLiAM  Matthew  Hutchinson  Gibbons,  a  De- 
fendant; and  William  Matthew  Hutchinson  Gib- 
bons   (the   joQDger  .an   infant,    by    bis  guardianX    a 
D^enaant. 

ON   APPEAL   FBOM   TH&  8UPBBME   OOTTBT  OF  SKW  SOUTH   WALES. 

Conrirrtetion  of  WiU—Pran90—" Shall  be  bom  i»  my  i^etime**  eoTitlrued  at 

Words  offuturily. 

The  testator  devised  an  estate  to  his  six  grandsons  (of  'whom  the  appelUnt  was 
one)  "  during  their  respective  lives,  in  eqnalshares  as  tenants  in  common,  and  as  to 
the  respective  shares  therein  of  each  of  them,  my  said  grandsons,  after  his  decease, 
to  the  use  of  his  first  and  every  other  son  successively,  according  to  seniority  of  birth 
in  tail  male  ;  and  on  failure  of  the  issae  male  of  any  one  or  more  of  my  said  grand- 
sons, then  and  so  often  as  the  same  shall  happen,  I  give  and  devise  as  weU  the  share 
or  respective  shares  originally  limited  to  the  grandson  whose  iesne  shall  so  fail,  as 
the  share  or  respective  shares  which  by  virtue  of  this  present  clause  shall  have  be- 
come vested  in  him  or  them,  or  his  or  their  issue  male,  to  Uie  use  of  the  other  or 
others  of  my  said  grandsons  during  his  or  their  life,  or  respective  lives,  as  tenants  in 
common.  And  af^r  the  decease  of  such  last-mentioned  grandsons,  then  I  give  and 
devise  the  share  or  shares  lastly  hereinbefore  limited  to  him,  to  his  first  and  every 
other  son  successively  according  to  seniority  of  birth  in  tail  male ;  and  if  there  shaU 
be  a  failure  of  such  issue  of  all  my  said  grandsons  but  one  of  them,  I  give  and  devise 
the  entirety  of  all  the  said  estates  to  the  use  of  such  only  grandson  hr  his  life,  and 
after  his  decease  to  the  use  of  his  and  every  other  son  successively  according  to  their 
seniorities  in  tail  male." 

By  a  proviso  at  the  end  of  the  will  the  testator  directed — "  Provided  always,  that 
if  any  person  whom  I  have  made  tenant  in  tail  male  of  my  said  estate  shall  be  bom 
in  my  lifetime,  then  and  in  such  case  I  revoke  the  devise  so  made  to  him.  In  lieu 
thereof  I  give  and  devise  the  hereditaments  comprised  in  such  devise  and  appoint- 
ment to  the  use  of  the  same  person  respectively  for  the  term  of  his  or  her  natural 
life,  and  after  his  or  her  decease,  to  the  use  of  his  or  her  first  and  every  other  son 
successively  according  to  their  respective  seniorities  in  tail  male." 

Two  out  of  the  six  ^andsons  died  without  issuei  The  eldest  son  of  the  appellant 
4721  ^vas  bom  before  the  date  of  the  will,  and  by  a  disentailing  *deed  executed 
after  the  testator's  death  conveyed  to  the  appellant  his  share  and  interest  in  the  said 
estate  in  fee. 

In  a  suit  for  declaration  of  title  and  consequent  relief: 

Held,  that  the  appellant  was  entitled  to  an  estate  in  fee  simple  in  one-fourth  part 
of  the  hereditaments  and  premises,  the  subject  of  the  suit. 

♦  Present: — Sir  Barnes  Peacock,  Sir  Montagus  E.  Smith,  Sir  Robxrt  P.Colldeb, 
Sir  Richard  Couch  and  Sir  Arthur  Hobhousb. 
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The  words  of  the  proviso  must  be  construed  in  their  grammatical  sense,  and  be 
taken  to  mean  a  tenant  in  tail  male  born  after  the  date  of  the  will,  and  therefore  not 
to  inclode  the  eldest  son  of  the  appellant.  The  words  "  shall  be  bom  in  my  life- 
time/' in  the  absence  of  any  context  to  explain  them,  are  to  be  taken  as  words  of 
futurity. 

Consequently  the  gift  of  an  estate  tail  to  the  appellant's  eldest  son,  who  was  born 
before  the  date  of  the  will,  was  not  revoked. 

Appeal  from  an  order  of  the  Sapreme  Coart  (June  22, 
1880)  affirming  a  decree  of  the  primary  judge  in  equity 
(Dec.  5,  1879),  whereby  it  was  held  that  the  respondent  was 
tenant  in  tail  of  one  eqaal  fourth  part  of  the  property  in 
question  under  the  will  of  William  Hutchinson,  the  testator 
in  the  cause. 

On  the  19th  of  March,  1879,  Richard  Hutchinson  Roberts 
(the  plaintiff  in  the  court  below),  in  the  will  hereinafter 
mentioned  called  Richard  Roberts,  filed  his  bill  of  com- 
plaint against  the  appellant  in  the  said  will  called  William 
Hutchinson  Gibbons  (one  of  the  defendants  in  the  court 
below),  and  Mackenzie  Bowman,  Thomas  McCulloch,  George 
Hill  the  younger,  Andrew  Hardy  McCulloch  the  younger, 
and  Septimus  Alfred  Stephen,  praying  that  it  might  be 
declarea  that  the  plaintiff  and  the  said  defendants  were 
respectively  entitled  to  the  hereditaments  and  premises 
called  Golden  Grove  Farm,  in  the  pleadings  mentioned,  in 
the  parts  or  shares  in  the  pleadings  mentioned,  for  sale  or 
partition,  and  for  consequent  relief. 

The  proceedings  in  that  suit  and  the  material  provisions 
of  the  will,  as  well  as  the  facts  of  the  case,  are  set  out  in 
their  Lordships'  judgment. 

The  question  in  the  appeal  was  whether,  according  to  the 
true  construction  of  the  will  and  the  proviso  therein  con- 
tained, William  Kenny  Gibbons,  who  is  the  eldest  son  of 
the  appellant,  took  an  estate  in  tail  male  in  his  father's 
fourth  share,  or  a  life  estate  in  remainder  after  the  appel- 
lant's death.  In  the  former  case  the  appellant  was  entitled 
to  an  estate  therein  in  fee  simple  under  a  disentailing  deed 
executed  in  his  favor  by  William  Kenny  Gibbons.  In  the 
latter  case  the  respondent  claimed  that  an  estate  therein  in 
*tail  male  in  remainder  vested  in  him.  The  primary  [473 
judge,  Mr.  Justice  Hayman,  decreed  in  favor  of  the  respon- 
dent. The  Supreme  Court  (Hargrave  and  Manning,  JJ., 
Windeyer,  J.,  dissenting)  affirmed  that  decree. 

Mr.  JEddis^  QC.,  and  Mr.  O.  Serrell^  for  the  appellant, 
contended  that  the  judgment  of  the  court  below  ought 
to  be  reversed  so  far  as  it  declared  that  William  Henry 
Oibbons  took  only  a  life  interest  in  the  share  of  the  estate 
in  question,  and  its  consequent  directions.     Under  the  devise 
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William  Henry  Gibbons  took  an  estate  in  tail  male.  He 
barred  the  entail,  and  conveyed  the  estate  in  question  dis- 
charged therefrom  to  uses  in  favor  of  the  appellant  in  fee 
simple.  The  coart  was  wrong  in  holding  that  the  pro- 
viso affected  or  altered  the  estate  in  tail  male  of  W.  H. 
Gibbons.  The  proviso,  on  its  true  construction,  and  that 
of  the  will,  only  applied  to  such  persons  as  were  born  after 
the  date  tliereof.  The  plain  grammatical  meaning  of  tbe 
words  '* shall  be  born  in  my  lifetime"  should  be  followed; 
and  they  are  words  of  futurity.  The  judges  below  seem  to 
rely  on  a  technical  rule  that  **  born  "  and  "  to  be  born  *'  have 
the  same  meaning,  and  that,  therefore,  the  words  of  tbe 
proviso  include  all  persons  born  before  or  after  the  date  of 
the  will.  That  rule  only  applies  to  words  of  limitation, 
when  the  word  "issue'*  is  taken  without  reference  to  time, 
denoting  the  quality  of  the  estate  given,  without  intending 
to  distinguish  between  future  and  existing  issue.  But  in 
this  case  the  intention  and  the  plain  ordinary  meaning  of 
the  words  "  shall  be  born  in  my  lifetime"  should  be  fol- 
lowed ;  and  they  are  words  of  futurity.  The  judges  below 
seem  to  rely  on  a  technical  rule  that  ''born"  and  "to  be 
born  "  have  the  same  meaning,  and  that,  therefore,  the  words 
of  the  proviso  include  all  persons  born  before  or  after  the 
date  of  the  will.  That  rule  only  applies  to  words  of  limita- 
tion, when  the  word  "issue"  is  taken  without  reference  to 
time,  denoting  the  quality  of  the  estate  given,  without  in- 
tending to  distinguish  between  future  and  existing  issue. 
But  in  this  case  the  intention  and  the  plain  ordinary  mean- 
ing of  the  words  coincide.  See  Co.  Litt.  20  b. ;  Hewet  v.  Ire- 
land (*) ;  Doe  V.  Hallett  (•) ;  AlmacJe  v.  Hi/rn  (*) ;  lie  Skep- 
pard^s  Trusts  {*),  The  paramount  intention  of  the  testator 
is  not  to  be  overthrown  by  technicalities:  Barnes  v.  Jen- 
nings (•) ;  Storrs  v.  BenbowH ;  Early  v.  BevlxyiJD  ('),  refer- 
ring to  and  commenting  on  Wilkinson  v.  Adams  ;  Early  v. 
Middleton  (•) ;  Townsend  v.  Early  (•) ;  Wilkinson  v.  Ad- 
474]  aw  (") ;  Loring  v.  Thomas  if).  The  ordinary  ♦mean- 
ing must  prevail,  for  it  is  not  necessary,  having  regard  to 
the  whole  scheme  of  this  will,  to  overrule  it.  Where  there 
is  a  clear  gift  to  A.,  a  proviso  that  in  a  certain  event  it  is  to 
be  cut  down  must  be  construed  strictly,  and  such  gift  will  only 
be  cut  down  by  clear  and  definite  words :  Sturgess  v.  Pear- 

0)  1  p.  Wms..  426.  O  2  CoU.,  842,  848;    16  L.  J.  (N.a) 

(»)  1  M.  &  S.,  124,  188.  (Ch.),  169. 

(»)  1  H.  <fc  M.,  680.  («)  14  Beav.,  458. 

(*)  1  K.  <fc  J.,  269.  (•)  8  D.  F.  A  J.,  11. 

(»)  Law  Rep.,  2  Eq.,  448.  {»«)  I  V.  A  B.,  422. 

(•)  2  M.  A  K.,  46,  48.  (")  1  Dr.  A  Sm.,  614. 
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son  C) ;  Nunn  v.  Hancock  (').  Morever,  the  will  contains 
several  devises  of  estates  in  tail  male.  [Mr.  Mackeson^  Q.C. : 
There  are  twenty-one  in  the  will  and  three  in  the  codicil.] 
The  proviso  must  apply  to  all  or  none,  and  the  testator  must 
have  meant  them  in  their  future  signification.  The  interpre- 
tation adopted  by  the  courts  below  would  include  devisees 
in  tail  male  previously  named  :  see  Lynch  v.  Johnson  ('). 

Mr.  Mackeson^  Q.C,  and  Mr.  W.  Oweii,  for  the  respon- 
dent, contended  that  upon  the  true  construction  of  the  will 
the  respondent  took  an  estate  in  tail  male  in  the  share  of  the 
hereditaments  in  question ;  and  that  his  father,  William 
Henry  Gibbons,  took  only  a  life  estate  therein.  The  expres- 
sion "shall  be  born"  is  equivalent  to  "shall  have  been 
born,"  by  a  technical  rule  of  construction,  which  must  be  fol- 
lowed unless  there  is  a  clear  intention  to  the  contrary.  All 
the  children  and  grandchildren  born  in  the  testator's  lifetime, 
whether  before  or  after  the  date  of  the  will,  could  take  no 
greater  than  life  estates.  The  proviso  applied  to  all  classes 
of  children,  tenants  in  tail  male,  born  during  the  testatoi-'s 
lifetime,  whether  before  or  after  the  date  of  the  will.  Refer- 
ence was  made  to2  Jarman  on  Wills  [3d  ed.],  p.  168  ;  Almack 
Y.  Horn  {*);  SUngsbyv, (*);  Hebblethwaite  v.  Cart- 
wright  (•) ;  Doe  V.  Hallett  (').  Again,  Hewet  v.  Ireland  (") 
is  a  strong  case  to  show  that  where  the  intention  is  clear, 
words  with  a  future  signification  must  accommodate  them- 
selves so  as  to  include  the  past.  With  regard  to  the  Benbow 
cases  cited  on  the  other  side,  and  also  Townsend  v.  Early  (•), 
not  cited  on  the  other  side,  they  were  affirmed  in  Townsend 
V.  Early  (") ;  but  Early  v.  Benbow  (")  is  the  only  one  in 
which  "shall"  or  *" may"  has  been  construed  to  [475 
mean  futurity,  contrary  to  the  general  intent.  Reference 
was  then  made  to  Loring  v.  Thomas  (") ;  In  re  Chapman!  s 

Will  (") ;  to  cases  where  the  testator  gives  an  estate  with 
a  proviso  in  case  the  donee  "  shall"  become  bankrupt:  Sey- 
mour  V.  Lucas  (**) ;  Tarnold  v.  Moorehouse  (**);  Manning  v. 
Chambers  (") ;  WJdte  v.  Chitty  (") ;  Trappes  v.  Meredith  (") ; 

Wynne  v.  Wynne  (") ;  Barnes  v.  Jennings  (").    See  also 

(')  4  Madd,  411.  (")  2  Coll.,  842,  848;  15  L.  J.  (Ch.), 

rt  16  W.  R.,  818.  (N.S.),  169. 

(»)  4  Via  L.  R.,  268.  (»)  1  Dr.  <fc  Sm.,  497. 

(4)  1  H.  <fc  M.,  680,  688.  0')  ^^  Beav.,  882. 

(»)  10  Mod.  Rep.,  898.  (»*)  I  Dr.  A.  Sm,,  177. 

(•)  Cas.  t.  TaL,  31.                                          (»»)  1  Ruse.  A  My.,  864. 
J,.^j^    . 

(»«)  Id.,  7  Ct.,  248;  2  Eng.  R.,  264. 


0)  1  M.  A  S.,  124.  0«)  1  DeG.  A  87,  282. 

(»)  1  P.  Wma.,  426.  (")  Law  Rep.,  1  Eq.,  872. 


(»)  28  Beav.,  429. 
0«)  8  D.  F.  A  J.,  11. 


(»•)  2  Keen,  778. 


(»)  Law  Rep.,  2  Eq.,  448. 
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Dames  Y.  Atkinson  (^*) ;  By  thewood's  Conveyancing,  vol.  xi, 
[3d  ed.].  830. 
Mr.  Eddis^  Q.C.,  replied. 

May  14.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Richard  Couch  :  This  is  an  appeal  in  a  suit  brought 
in  the  Supreme  Court  of  New  Soutn  Wales  by  Richard 
Hutchinson  Roberts  against  the  appellant  and  five  other 
persons,  praying  that  it  might  be  declared  that  the  plaintiff 
and  the  dewndants  were  respectively  entitled  to  Certain 
hereditaments  and  premises  called  Golden  Grove  Farm  in 
the  parts  or  shares  in  the  pleadings  mentioned,  and  that  the 
same  might  be  sold  or  partitioned,  and  for  consequent  re- 
lief. On  the  hearing  on  the  25th  of  June,  1879,  a  decree  was 
made  directing  a  reference  to  the  Master  of  the  Supreme 
Court  to  inquire  and  report  who  were  the  parties  interested 
in  the  said  nereditaments  and  premises,  and  for  what  estates 
and  interests,  and  in  what  shares  and  proportions,  and 
whether  they  were  parties  to  the  suit,  and  that  the  resDon- 
dent,  the  eldest  son  of  William  Kenny  Gibbons,  shoula  be 
served  with  notice  of  the  decree. 

On  the  16th  of  October,  1879,  the  Master  reported  that  if 
under  the  will  of  William  Hutchinson  the  testator  in  the 
pleadings  mentioned,  William  Kenny  Gibbons  took  a  free- 
hold estate  in  tail  male  in  the  said  hereditaments  and  prem- 
ises, the  respondent  William  Matthew  Hutchinson  Giboons, 
476]  the  younger,  was  not  interested,  and  *had  no  estate 
therein,  and  was  not  a  necessary  party  to  the  snit,  and  the 
plaintiff  and  the  defendants  were  the  only  necessary  and 
proper  parties  thereto ;  but  if,  under  the  will,  William  Kenny 
Gibbons  took  only  a  life  estate,  then  the  freehold  estate  in 
remainder  in  one-fourth  of  the  hereditaments  and  premises 
claimed  by  the  appellant  was  vested  in  the  respondent,  who 
would  be  a  necessary  party  to  the  snit.  On  the  hearing 
upon  further  consideration  before  the  primary  judge  in 
equity  of  the  Supreme  Court  on  the  6th  of  December,  1879, 
a  decree  was  made,  declaring  that  under  the  will  William 
Kenny  Gibbons  took  only  a  life  interest,  and  that  the  free- 
hold estate  in  remainder  in  one-fourth  of  the  hereditaments 
and  premises  was  vested  in  the  respondent,  and  that  he  was 
a  necessary  party  to  the  suit,  and  the  pleadings  were 
directed  to  be  amended  by  making  him  a  party  as  defend- 
ant. This  was  done,  and,  on  the  22d  of  June,  1880,  the 
cause  came  on  to  be  heard  on  the  appeal  of  William  Mat- 

0)  18  W.  R.,  1016. 
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thew  Hutchinson  Gibbons,  the  present  appellant,  before 
three  judges  of  the  Supreme  Court,  when  two  of  them,  one 
being  the  primary  judge,  delivered  judgment  in  favor  of  the 
respondent,  and  affirmed  the  decree  and  dismissed  the  ap- 
peal. The  judgment  of  the  third  judge  was  in  favor  of  the 
appellant. 

The  present  appeal  is  from  that  affirmance. 

William  Hutchinson,  by  his  will,  dated  the  20th  of  De- 
cemlj^er,  1846,  among  other  bequests  and  devises,  devised  his 
estate  called  Golden  Grove  Farm,  after  certain  estates  which 
have  since  determined,  as  follows : 

"To  the  use  of  my  grandsons,  William  Hutchinson  Gib- 
bons, Mackenzie  Bowman,  Thomas  Ormonde  Clarkson, 
Charles  Roberts,  junior,  William  Charles  Nicholls,  and 
Richard  Roberts  during  their  respective  lives,  in  equal 
shares  and  proportions  as  tenants  in  common,  and  as  to  the 
respective  shares  therein  of  each  of  them,  my  said  grandsons, 
after  his  decease,  to  the  use  of  his  first  and  every  other  son 
successively,  according  to  seniority  of  birth  in  tail  male ;  and 
on  failure  of  the  issue  male  of  any  one  or  more  of  my  said 
grandsons,  then  and  so  often  as  the  same  shall  happen,  I 
give  and  devise  as  well  the  share  or  respective  shares  origi- 
nally limited  to  the  grandson  whose  issue  shall  so  fail  as 
the  share  or  respective  shares  which  by  virtue  of  this  pres- 
ent clause  shall  have  become  *vested  in  him  or  them,  [477 
or  his  or  their  issue  male,  to  the  use  of  the  other  or  others 
of  my  said  grandsons  during  his  or  their  life  or  respective 
lives  as  tenants  in  common.  And  after  the  decease  of  such 
last-mentioned  grandsons,  then  I  give  and  devise  the  share 
or  shares  lastly  hereinbefore  limited  to  him,  to  his  first  and 
every  other  son  successively,  according  to  senioritv  of  birth 
in  tail  male ;  and  if  there  shall  be  a  failure  of  such  issue  of 
all  my  said  grandsons  but  one  of  them,  I  give  and  devise 
the  entirety  of  all  the  said  estates,  messuages,  and  tene- 
ments, hereditaiyents,  houses,  and  premises  to  the  use  of 
such  only  grandson  for  his  life,  and  after  his  decease  to  the 
use  of  his  and  every  other  son  successively  according  to 
their  respective  seniorities  in  tail  male." 

The  testator  also  devised  many  other  properties  to  other 
persons  for  life,  with  remainders  to  their  sons  successively 
in  tail  male.  In  many  of  these  devises  the  words  used  are 
*'to  the  use  of  her  (or  his)  first  and  every  other  son  succes- 
sively according  to  seniority  of  birth,  and  the  heirs  male  of 
the  body  of  such  son"  (or  "in  tail  male").  In  two  (to  the 
children  of  his  daughter  Martha  Roberts)  the  words  are  "  to 
34  Eng.  Rep.  36 
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the  use  of  all  the  children,  if  more  than  one,  now  born  or 
hereafter  to  be  born  of  the  said  Martha  Roberts  by  her  pres- 
ent hasband,  in  equal  shares  and  proportions  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them  in  tail.*' 
In  another  part  of  the  will  there  is  a  devise  of  certain  prop- 
erty, after  the  decease  of  his  daughter  Elizabeth  Bowman, 
to  his  grandsons,  *'  Mackenzie  Bowman  and  Frederick  Bow- 
man, sons  of  William  and  Elizabeth  Bowman,  for  life  as 
tenants  in  common,  and  as  to  the  shares  of  each  of  them 
after  his  decease,  to  the  use  of  his  first  and  every  other  son 
successively  in  tail  male ;  and  on  failure  of  the  issue  male 
of  one  of  them  the  share  to  go  to  the  other  for  life,  and  after 
his  decease  to  his  first  and  other  sons  successively  in  tail 
male.''  And  this  is  immediately  followed  by  a  devise  of 
other  property  after  the  decease  of  his  daughter  Elizabeth 
Bowman  ^'  to  the  use  of  all  the  children  now  born  or  here- 
after to  be  born  of  the  said  Elizabeth  Bowman  by  her  pres- 
ent husband  William  Bowman  (excepting  her  eldest  son, 
the  said  Mackenzie  Bowman,  whom  I  consider  I  have  here- 
inbefore sufficiently  provided  for)  ec^ually  to  be  divided  be- 
tween them  as  tenants  in  common  in  tail  male,  with  cross 
remainders  between  them  in  tail  male."  Thus  Frederick 
478]  *Bowman,  whom  the  testator  had  by  name  made  a 
devisee  for  life  in  the  previous  devise,  was  to  take  by  this 
devise,  under  the  words  "the  children  newborn."  Then, 
after  a  devise  of  certain  property  to  his  daughter  Mary  Hol- 
den  for  life,  and  after  her  decease  to  her  husband  John  Rose 
Holden,  if  he  should  survive  her,  for  his  life,  there  is  a  de- 
vise of  the  property  "  to  the  use  of  Thomas  Ormonde  Clark- 
son  and  George  Holden,  both  now  residing  with  the  said 
John  Rose  Holden  and  Mary  Holden,  in  York  Street  afore- 
said, and  all  and  every  other  children  or  child  of  the  said 
John  Rose  Holden  and  Mary  Holden  his  wife  (except  an 
eldest  son),  to  be  divided  in  equal  shares  and  proportions 
as  tenants  in  common  in  tail  male,  with  cross  remainders 
between  them  in  tail."  • 

And  at  the  end  of  the  will  there  is  this  proviso : 
"Provided  always,  that  if  any  person  whom  I  have  made 
tenant  in  tail  male  of  my  said  estate  shall  be  born  in  my 
lifetime,  then  and  in  such  case  I  revoke  the  devise  so  made 
to  him.  In  lieu  thereof  I  give  and  devise  the  hereditaments 
comprised  in  such  devise  and  appointment,  to  the  use  of  the 
same  person  respectively,  for  the  term  of  his  or  her  natnral 
life,  and  after  his  or  her  decease,  to  the  use  of  his  or  her  first 
and  every  other  son  successively,  according  to  their  respec- 
tive seniorities,  in  tail  male." 
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The  testator  died  on  or  aboat  the  26th  of  Jaly,  1846,  and 
the  will  was  duly  proved  in  the  Supreme  Court  of  New 
South  Wales.  Thomas  Ormonde  Clarkson  and  William 
Charles  Nicholls  both  died  without  issue.  Mackenzie  Bow- 
man has  never  married,  and  has  been  duly  found  to  be  a 
lunatic,  and  Thomas  McCuUoch,  the  committee  of  his  estate, 
is  one  of  the  defendants. 

William  Kenny  Gibbons  is  the  eldest  son  of  the  appellant, 
the  grandson  of  the  testator,  whom,  in  his  will,  he  calls 
William  Hutchinson  Gibbons,  and  was  born  on  the  24th  of 
October,  1844,  before  the  date  of  the  will ;  and,  by  a  disen- 
tailing deed  dated  the  Slst  of  July,  1866,  conveyed  to  the 
appellaut  his  share  and  interest  in  the  Golden  Grove  Farm 
in  fee. 

The  respondent  is  the  eldest  son  of  William  Kenny  Gib- 
bons, and  claims  that  under  the  proviso  he  is  entitled  to  an 
estate  in  tail  male  in  remainder  in  one-fourth  part,  and  in 
one- third  part  of  another  fourth  part,  of  Golden  Grove 
Farm,  and  that  William  Kenny  Gibbons  is  entitled  to  only 
a  life  estate  therein. 

*0f  the  two  learned  judges  who  delivered  judg-  [479 
ment  in  favor  of  the  respondent,  one  held  that  the  proviso  ap- 
plied to  all  tenants  in  tail  born  during  the  testators  lifetime, 
whether  before  or  after  the  date  of  his  will.  The  other  held 
that  "  the  expression  in  the  proviso,  *  if  any  person  whom  I 
have  made  tenant  in  tail  male  of  my  said  estate  shall  be  born 
in  my  lifetime,'  might  be  appropriately  applied  to  classes 
of  unnamed  devisees,  of  whom  it  would  necessarily  be  un- 
certain whether  those  who  would  be  alive  at  the  testator's 
death  might  prove  to  have  been  born  earlier  or  later,  but  not 
80  to  individuals  whom  the  testator  knew  to  be  already  in 
life,  and  whom  he  had  specially  singled  out  for  remainders 
in  tail."  Both  appear  to  have  thought  that  the  will  must 
be  construed  as  speaking  at  the  testator's  death,  in  which 
they  were  clearly  mistaken. 

The  decision  in  this  appeal  depends  upon  the  construction 
of  this  proviso.  The  learned  counsel  for  the  respondent 
contended  that  the  words  ^^  shall  be  born  in  my  lifetime" 
had  a  technical  meaning,  and  must  be  construed  so  as  to 
include  all  persons  born  before  or  after  the  date  of  the  will, 
and  they  further  contended  that  the  general  intention  of 
the  will  was  to  extend  the  rule  of  {perpetuities  to  its  utmost 
extent ;  and  that  all  persons  born  in  the  testator's  lifetime 
were  to  have  life  estates  only.  But  their  Lordships  do  not 
accede  to  this  view.  Where  indeed  the  word  "issue"  is  a 
word  of  limitation  it  way  be  said  that  expressions  coupled 
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with  it  and  pointiDg  to  f  atare  births  receive  a  technical  con- 
struction. In  that  case  there  is  no  gift  to  the  issue;  the 
mention  of  issue  only  operates  to  designate  the  quality  of 
the  interest  given  to  their  parent,  and  the  distinction  between 
future  and  existing  issue  altogether  disappears.  It  is  quite 
different  when  there  is  a  direct  gift  to  the  issue.  In  that 
case  the  only  rule  of  construction  applicable  is  the  common 
one,  that  words  are  to  have  their  natural  signification,  and 
that  legal  and  technical  words  are  to  have  their  legal  and 
technical  signification,  unless  there  be  something  in  the  con- 
text of  a  particular  instrument  to  show  the  contrary. 

As  Vice  Chancellor  Kindersley  says  in  Loving  v.  Tliom- 
a8{')  where  the  words  were  '^shall  die,"  *'The  question  is 
480]  really  one  of  *intention,  whether  the  testator  in- 
tended to  make  the  gift  by  way  of  substitution  of  the  issue 
only  of  those  who  are  living  at  the  date  of  the  will,  or  to 
include  the  issue  of  any  predeceased  child ;  and,  of  course, 
this  intention  can  be  taken  from  the  language  of  the  will." 
In  cases  of  substitution  an  intention  is  implied  on  the  face 
of  the  will  that  "if  the  precedent  limitation  by  what  means 
soever  is  out  of  the  case  the  subsequent  limitation  takes 
place:"  In  reSheppard^s  Trustify  But  in  this  case  the 
object  of  the  proviso  is  to  cut  down  certain  definite  gifts, 
and  this  is  not  to  be  done  unless  the  intention  is  clearly  ex- 
pressed :  Sturgess  v.  Pearson  (').  In  the  case  of  a  proviso 
to  take  effect  on  the  legatee  becoming  bankrupt,  words  of 
futurity  are  not  allowed  to  operate  to  defeat  tne  manifest 
intention  of  the  testator,  that  the  gift  shall  be  a  personal 
benefit  to  the  legatee :  Trappes  v.  Meredith  (*). 

Numerous  cases,  to  which  it  is  unnecessary  to  refer,  have 
undoubtedly  decided  that  the  words  "shall  be  born,"  in  the 
absence  of  any  context  to  explain  them,  are  to  be  taken  as 
words  of  futurity.  But  they  have  not  a  technical  meaning, 
except  in  the  case  before  mentioned,  and  their  construction 
in  otner  than  the  ordinary  meaning  depends  upon  the  inten- 
tion. It  cannot  be  presumed  in  this  case  that  the  testator^  s 
intention  was  that  all  persons  born  in  his  lifetime  were  to 
have  life  estates,  since  he  has  given  an  estate  tail  to  two 
persons  by  their  names  in  the  will,  and  to  another  who, 
though  not  named  in  that  devise,'  had  been  named  in  a  pre- 
vious one.  Indeed,  it  was  allowed  in  the  argument  that  the 
testator  did  not  intend  to  include  named  persons,  or  any 
one  of  whose  existence  he  knew.  Thus,  if  the  respondent's 
construction  be  adopted,  an  exception  would  have  to  be 

(»)  1  Dr.  <&  Sm.,  628.  («)  4  Madd.,  411. 

(«)  I  K.  4  J.,  276.  («)  Law  Rep.,  7  Oh.,  248 ;  2  Eng.  R.,  254. 
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introduced  into  the  proviso  after  the  words  "any  person." 
Again,  the  proviso  is  coniined  to  tenants  in  tail  male,  and 
thus  could  not  affect  the  devise  to  the  children  of  Martha 
Koberts,  which  is  contrary  to  the  supposed  intention.  It 
results  therefore  from  a  consideration  of  the  several  devises 
that  no  such  general  intention  as  has  been  contended  for 
can  be  collected  from  the  will,  and  the  words  of  the  proviso 
must  therefore  be  construed  according  to  their  grammatical 
sense,  and  be  taken  to  mean  a  tenant  in  tail  male  born  after 
*the  date  of  the  will.  Arguments  founded  upon  the  [481 
supposed  general  intention  of  a  testator  require  to  be  care- 
fully watched.  This  was  pointed  out  by  the  Lord  Chancel- 
lor in  Giles  v.  Mdsom  (*).  He  says :  *'  I  am  led  to  follow  the 
argument  as  to  the  general  scheme  of  the  will.  It  is,  I  ven- 
ture to  say,  a  perilous  and  hazardous  argument  in.  most 
cases  where  it  is  used.  I  do  not  say  that  there  are  not  cases 
in  which  it  may  be  properly  used,  but  certainly  it  is  an 
argument  which  seeks  to  escape  from  the  necessity  of  grap- 
pling with  the  meaning  of  particular  words  upon  gram- 
matical principles,  and  endeavors  to  get  into  a  region  of 
speculation  as  to  the  probable  intent  of  the  testator." 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
to  reverse  the  decree  of  the  Supreme  Court,  dated  the  6th  of 
December,  1879,  so  far  as  it  declares  that  under  the  said 
will  of  William  Hutchinson  the  said  William  Kenny  Gib- 
bons took  only  a  life  estate  in  the  hereditaments  and  prem- 
ises the  subject-matter  of  the  suit  and  that  the  freehold 
estate  in  remainder  in  one- fourth  part  of  the  said  heredita- 
ments and  premises  claimed  by  the  defendant,  William 
Matthew  Hutchinson  Gibbons,  was  vested  in  the  said  infant 
William  Matthew  Hutchinson  Gibbons  the  younger,  and 
that  be  was  a  necessary  party  to  the  suit,  and  the  order  of 
the  said  court  on  appeal  dated  the  22d  of  June,  1880,  affirm- 
ing the  same  and  dismissing  the  petition  of  appeal  therein 
mentioned ;  and  to  declare  that  the  said  William  Kenny  Gib- 
bons took  an  estate  in  tail  male  in  the  said  one- fourth  part  of 
the  said  hereditaments  and  premises,  and  that  the  said  Wil- 
liam Matthew  Hutchinson  Gibbons  is  now  entitled  to  the 
same  in  fee  simple.  The  costs  of  the  appellant  and  respon- 
dent of  this  appeal,  being  taxed  as  between  solicitor  and 
client,  will  be  paid  out  of  the  corpus  of  the  share  to  which 
the  appellant,  the  said  William  Matthew  Hutchinson  Gib- 
bons, is  declared  to  be  entitled. 

Solicitor  for  appellant:  P.  /.  Oordon. 

Solicitor  for  respondent:  F,  W.  Denby. 

0)  Law  Kep.,  6  U.  L.,  31 ;  4  Eog.  R.,  110. 
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[6  Appeal  Cases,  482.] 

J.C.*,  November  20,  1880. 

[PRIVY  COUNCIL.] 

482]  *  Joseph  Pitts,  AppdlarU  ;  and  Edward  La  Fon- 
taine, Trustee  in  Liquidation  of  the  Affairs  of  T.  B.  Mor- 
ton &  Co.,  Jiespondent{'). 

ON  APPEAL  FROM  THE  SUPREME  CONSULAR  COURT,  CONSTANTINOPLE. 

JPraetiee—Efect  of  Order  of  the  Queen  in  Council^Truetee^s  Liability  for  CoeU, 

When  a  decision  of  the  Judicial  Committee  has  been  reported  to  Her  Majesty  and 
has  been  sanctioned  it  becomes  the  decree  or  order  of  the  final  Court  of  Appeal ; 
and  it  is  the  duty  of  every  subordinate  tribunal  to  whom  the  order  is  addre^ed  to 
carry  it  into  execution. 

A  trustee  in  bankruptcy  can  be  made  personally  liable  for  costs  of  a  suit  to  which 
he  is  a  party,  subject  to  the  Court  of  Bankruptcy  allowing  him  to  recoup  himself  out 
of  the  banlu'upt  estate,  if  his  conduct  has  been  6oimi  Jide, 


^Present  .'—Sir  Jaioes  W.  Colvilb,  Sib  Montagus  E.  Smrb,  and  Sir  Rouet  P. 

COLLIXB. 

0)  See  S.  C,  81  Eng.  R.,  809. 


[6  Appeal  Cases,  489.] 

H.L.  (Sc),  March  7,  1881. 

[HOUSE  OF  LORDS.] 

BEFORE   THE   LORDS*   COMMITTEE   FOR   PRITILE0E8. 

489]  *Dysart  Peerage  Case. 

Irregvlar  Scotch  Marriage— Habit  and  Repute^Mutual  Consent  de  fmesenii 
btfore  Witnesses, 

The  law  of  Scotland  accepts  the  continued  cohabitation  of  a  man  and  woman  as 
spouses,  coupled  with  the  general  repute  of  their  being  married  persons,  as  complete 
evidence  of  their  having  deliberately  consented  to  marry  ;  but  in  order  to  sustain 
that  inference  their  cohabitation  must  be  within  the  realm  of  Scotland. 

Cohabitation  outside  Scotland  will  not  constitute  marriage,  although  it  may  be 
competently  founded  on,  either  as  corroborative  evidence  of  a  ceremony  in  Scotland, 
or  as  evidence  that  a  ceremony  proved  to  have  taken  place  in  Scotland  was  truly 
intended  by  the  parties  as  a  present  interchange  of  matrimonial  consents 

A.  alleged  that  she  was  lawfully  married  to  B.  by  interchange  of  mutual  consent 
de  prcetetUi  before  witnesses  in  1844  in  Scotland,  and  that  having  remained  in  8cot> 
land  for  about  a  month,  B.  and  she  cohabited  at  divers  places  in  England  as  husband 
and  wife,  and  that  a  son  now  living^ was  born  of  the  marriage  in  1868. 

Between  1844  and  1849,  when  B.  deserted  A.,  three  daughters  were  bom,  one  of 
whom  B.  registered  as  legitimate.  In  1851  B.  married  C.  at  a  parish  church  in  Eng- 
land and  had  children.  A.  was  informed  of  this  marriage  shortly  after  its  celebra- 
tion, but  took  no  pteps  to  have  the  validity  of  the  averred  irregular  Scotch  marriaf^ 
of  1844,  or  the  nullity  of  the  marriage  of  1851,  judirinlly  declared,  until  18S0.  The 
alleged  witnesses  to  A.'s  marriage  were  admitted  now  to  be  dead,  but  they  were 


Vol.  VI.]  HOUSE  OP  LORDS  AND  PRIVY  COmfCIL.  551 

H.Lu  (Sc.)  Dysart  Peera^  Case.  1881 

alive  in  1858,  when  thev  might  have  been  judicially  examined  in  an  action  brought 
against  B.  for  the  board  and  lodging  of  A. : 

Bdd,  that  the  evidence  completely  disproved  the  allegation  of  a  marriage  between 
A.  and  B. 

B.  married  C.  infa/eie  eeeletia  in  1861,  had  issue,  and  died  in  1872.  In  an  attempt 
by  A.  to  set  up  a  previous  irregular  Scotch  marriage,  a  ¥ntne8s  *gave  evi-  [490 
dence  thatB.  told  him  repeatedly  after  1851  that  A.  was  his  wife  and  not  C. : 

Held,  that  such  evidence  was  not  admissible. 

Effect  of  the  statute  87  &  38  Vict.,  c.  64  (1874),  held  not  necessary  to  decide. 

In  an  attempt  on  the  part  of  A.  to  set  up  an  irregular  marriage  according  to  the 
law  of  Scotland  between  herself  and  B.,  statements  prepared  by  D.,  the  plamtiff,  in 
an  action  against  B.  as  the  alleged  husband  of  A.  for  A.'s  board  and  lodgings :  which 
statements  were  signed — and  in  one  case  corrected  by  interlineations — by  deceased 
persons  who,  if  alive,  would  have  been  competent  witnesses,  were  sought  to  be  used 
as  evidence : 

Held,  that  they  were  not  admissible.  ■ 

Lionel  William  John,  6th  Earl  of  Dysart,  died  on  the 
23d  of  September,  1878.  His  only  son  William  Lionel 
Felix,  Lord  Hantingtower,  predeceased  him  on  the  2l8t  of 
December,  1872.  I^rd  Huntinj^toWer  married  on  the  26th 
of  September,  1861,  at  East  Horrington  church  in  the  parish 
of  St.  Cuthbert  Wells,  county  Somerset,  his  cousin  Kathe- 
rine  Elizabeth  Camilla,  daughter  of  Sir  Joseph  Burke,  Bart. 
Of  that  maniage  there  has.  been  born,  three  daughters  and 
one  son.  The  son,  William  John  Manners,  on  his  father's 
death,  assumed  the  curtesy  title  of  Lord  Huntingtower, 
which  he  bore  until  the  death  of  his  grandfather,  after 
which  date  he  answered  to  the  title  of  Earl  of  Dysart,  and 
exercised  as  said  earl  the  right  to  vote  at  the  nomination 
and  election  of  peers  of  Scotland  to  vote  in  Parliament. 
But  being  desirous  that  the  allegations  of  one  Elizabeth 
Ackford,  calling  herself  the  widow  of  the  late  Lord  Hunt- 
ingtower, should  be  set  at  rest,  he  presented  this  petition  to 
Her  Majesty,  praying  Her  Majesty  to  be  graciously  pleased 
to  admit  the  petitioner's  succession  to,  and  to  declare  that 
he  is  of  right  entitled  to,  the  titles,  honors,  and  dignities  of 
Earl  of  Dysart  and  Lord  Huntingtower  in  the  peerage  of 
Scotland.  That  petition  was  referred  by  Her  Majesty  in 
July,  1880,  to  the  House  of  Lords,  and  by  that  House  to 
this  Committee. 

On  the  3d  of  August,  1880,  a  petition  was  presented  to  the 
House  by  a  lady  styling  herself  Elizabeth  Dowager  Lady 
Huntingtower,  praying  that  counsel  might  be  assigned  her, 
and  that  she  might  be  allowed  to  appear  and  be  heard  on 
behalf  of  her  infant  son,  Albert  Edwin,  in  opposition  to  the 
claims  of  William  John  *Manners  as  Earl  of  Dysart  [491 
and  Lord  Huntingtower.  She  was  ordered  to  lodge  a 
printed  case,  and  counsel  and  agents  were  assigned  to  her. 
She  *according]y  lodged  a  printed  case  and  led  evidence  in 
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support  of  it.  She  averred  in  her  case  that  (1.)  she,  ^^  in  the 
month  of  July,  1844,  and  at  Grecian  Cottage,  Trinity,  near 
Edinburgh,  in  Scotland,  and  by  interchange  of  mutual 
matrimonial  consent,  per  verba  de  prcBsenti,  was  lawfully 
married,  according  to  the  law  of  Scotland,  to  the  late 
William  Lionel  Felix,  Lord  Huntingtower;  (2.)  that  after- 
wards she  ^'and  tlie  said  Lord  Huntingtower  cohabited 
together  as  husband  and  wife,  and  were  habite  and  repute 
husband  and  wife ;"  (3.)  that  her  'Mnfant  son  Albert  Eawia 
ToUemache,  being  the  only  surviving  son  of  the  said  .mar- 
ria^,  is  the  person  entitled"  to  the  titles,  honors,  and  dig- 
nities in  question. 

Her  case,  inter  alia^  also  stated  that  she  was  the  daughter 
of  Henry  Acford,  a  freeman  of  the  town  of  Bideford,  Devon- 
shire. But  owing  to  a  serious  accident  which  befell  her 
father,  rendering  him  a  cripple  for  life,  she  was  compelled 
to  earn  her  own  livelihood.  In  1843  she  was  in  the  service 
of  the  Rev.  C.  W.  Scarth,  at  Bathwick  Rectory,  Bath,  as 
housekeeper.  Near  the  end  of  1843,  she  had  given  notice 
to  leave,  when  she  received  a  letter  purporting  to  come  from 
Lady  Dysart,  who  had  often  called  to  see  the  Rev.  Mr. 
Scarth  at  the  rectory,  asking  her  to  go  to  a  certain  house  in 
reference  to  a  situation  as  lady's  maid  and  companion  to 
Lady  Dysart.  She  accordingly  went  to  the  house  directed, 
and  there  saw  a  gentleman  who  told  her  he  was  to  engage 
her  on  the  part  of  Lady  Dysart,  that  Lady  Dysart  knew 
her  and  did  not  require  any  recommendation,  that  she  was 
to  go  to  a  house  at  Southstoke,  a  residence  about  five  miles 
from  Bath,  and  engage  servants;  and  that  Lady  Dysart 
intended  to  reside  tnere  as  soon  as  the  servants  were 
engaged.  Lady  Dysart  did  not  appear,  but  Lord  Hunting- 
tower visited  the  house,  and  after  a  time  one  evening  came 
to  her  sitting-room  and  took  hold  of  her  hands  saying  he 
was  madly  in  love  with  her,  and  that  he  would  marry  her 
at  the  parish  church.  She  told  him  she  was  engaged,  and 
succeeded  in  getting  away  from  him.  A  few  nights  after- 
wards she  alleged  Lord  Eiuntingtower  burst  open  her  bed- 
room door,  which  was  locked,  and  after  a  very  violent 
492]  struggle,  in  which  she  *was  much  injured  about  her 
person,  he  had  connection  with  her  by  force  and  against  her 
will.  She  was  very  ill,  and  Lord  Huntingtower  told  her 
that  if  she  would  go  to  London  he  would  marry  her  at  a 
registrar's  oflSce,  and  to  this,  after  some  hesitation,  she  con- 
sented. 

Lord  Huntingtower  went  to  London,  and  wrote  ta  her 
begging  her  to  follow  him  to  be  married  to  him.     She  went, 
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and  slept  one  night  alone  at  the  London  Bridge  Hotel  under 
the  name  of  Miss  Acford. 

Next  day  she  went  to  some  rooms  in  Berkeley  Street.  The 
petitioner  was  so  ill  that  she.  was  ordered  to  go  back  to  her 
fathei-'s  honse  in  Devonshire.  She  accordingly  left  London 
for  her  father's  home  and  remained  there  three  or  four 
weeks ;  whilst  there  Lord  Huntingtower  wrote  to  her  most 
affectionate  letters,  imploring  her  to  return  and  that  the 
marriage  should  be  carried  out.  She  returned  to  London 
about  February,  1844,  and  from  there  Lord  Huntingtower — 
she  still  being  very  ill — took  her  to  Hayling  Island,  and  they 
both  stayed  at  Crosse's  Hotel.  After  some  days  Lord  Hun- 
tingtower took  a  furnished  house,  and  thev  went  there. 
She  became  much  worse  in  health,  and  Lord  Han  ting  tower 
wanted  to  obtain  a  special  license,  but  she  was  too  ill  to  go 
through  the  ceremony.  After  a  time  she  and  Lord  Hunt- 
ingtower returned  to  London  and  remained  a  fortnight  at 
Middleton  or  Maryland  Square.  She  was  obliged  again  to 
leave  London  and  go  back  to  her  father's.  There  she  re- 
mained till  June,  1844,  during  this  time  she  received  letters 
from  Lord  Huntingtower  urging  her  to  return  to  London, 
and  promising  that  if  she  did  he  would  take  her  to  Scotland 
and  make  her  his  wife.  Relying  on  these  promises  she 
again  came  to  London,  and  was  taken  by  a  Mr.  Kenrick,  a 
friend  of  Lord  Huntingtower,  to  his  own  house,  to  meet 
Lord  Huntingtower.  Mrs.  Kenrick,  afterwards  Mrs.  Steg- 
gall,  received  her.  Apartments  were  taken  for  her  in  Tre- 
vor Square  and  the  Scotch  marriage  was  frequently  discussed. 
Lord  Huntingtower  often  at  this  time  discussing  with  Mr. 
Kenrick  the  subject  of  Scotch  marriage.  Lord  Huntifag- 
tower  then  went  to  Scotland  to  arrange  about  his  marriage 
with  the  petitioner.  After  some  days  Lord  Huntingtower 
returned  to  London,  and  pressed  the  petitioner  to  go  along 
with  him  to  Scotland,  where  *he  stated  he  had  ascer-  [493 
tained  they  could  be  married  without  ceremony.  The  peti- 
tioner refused  to  go  with  him,  but  agreed  to  follow  him. 
Lord  Huntingtower  then  went  to  Scotland,  and  it  was  dis- 
tinctly understood  before  he  left  that  the  purpose  of  liis  go- 
ing to  Scotland  was  to  make  arrangements  there  to  receive 
the  petitioner  and  to  marry  her  there  and  to  make  her  his 
lawful  wife  in  such  way  as  the  law  of  Scotland  allowed. 

The  petitioner  after  hearing  from  Lord  Huntingtower  left 
by  steamer  from  Blackwall,  Mr.  and  Mrs.  Kenrick  seeing 
her  off,  whence  she  arrived  at  Granton,  near  Edinburgh. 
Lord  Huntingtower's  man  servant,  Frederick  Spicer,  met 
her  with  a  carriage  and  drove  direct  to  a  house  called  the 
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Grecian  Cottage,  Trinity,  near  Edinburgh.  Lord  Hunting- 
tower  received  the  petitioner  on  the  lawn,  they  then  went 
inside  the  cottage,  Lord  Huntingtower  called  in  Spicer,  and 
told  him  he  wanted  him  as  a  witness.  Lord  Huntingtower 
then,  in  Spicer' s  presence,  laid  his  hand  on  the  petitioner's 
shoulder  and  declared  and  acknowledged  her  to  be  his  law- 
ful wife,  and  present  matrimonial  consent  was  there  inter- 
changed and  expressed  between  the  petitioner  and  Lord 
Huntingtower.  The  petitioner  thereupon  believed  that  she 
was  then  lawfully  married  according  to  the  law  of  Scotland. 
Lord  Huntingtower  intended  her  to  believe  and  also  himself 
believed  that  the  petitioner  then  became  his  lawful  wife. 
Afterwards,  on  the  same  day,  Lord  Huntingtower  placed  on 
the  petitioner's  finger  a  wedding  ring.  At  the  time  of  the 
said  declaration  Spicer  was  the  only  servant  in  the  house, 
but  a  female  servant  named  Mar^ret  Ritchie — afterwards 
Mrs.  Bremner— came  on  the  following  morning.  A  few  days 
after  a  letter  was  received  from  Lady  Dysart,  to  whom  Lord 
Huntingtower  had  written  stating  that  he  had  taken  the 
petitioner  to  Scotland  and  the  purpose  for  which  he  had 
taken  her  there.  In  that  letter  Lady  Dysart  called  him  a 
fool,  and  stated  that  he  could  never  marry  again,  and  mast 
ever  afterwards  call  the  petitioner  his  wife.  Lord  Hunting- 
tower read  a  portion  of  this  letter  to  the  two  servants  Spicer 
and  Ritchie,  and  again  declared  and  acknowledged  the  peti- 
tioner to  be  his  wife,  in  the  petitioner's  presence  and  with 
her  consent. 

The  case  also  stated  that  Lord  Huntingtower  said  to  a 
policeman  named  Home  that  the  petitioner  knew  but  little 
494]  of  Scotland  as  *8he  was  on  her  marriage  tour.  They 
remained  at  Grecian  Cottage  from  three  to  four  weeks. 
From  there  they  went  to  Newcastle-on-Tyne,  and  stayed  at 
the  hotel  where  the  coach  stopped.  There  they  were  known 
as  Mr.  and  Mrs.  ToUemache.  On  the  following  morning 
they  drove  to  Tynemouth  and  stayed  at  the  Bath  Hotel. 

Lord  Huntingtower  went  on  in  advance  to  London,  and 
the  petitioner  followed  him.  While  they  were  in  London 
Lord  Huntingtower  gave  a  dinner  at  Greenwich  in  celebra- 
tion of  the  marriage.  There  were  six  or  eight  persons  pres- 
ent, including  Lord  Huntingtower,  the  petitioner,  and  Mr. 
Kenrick. 

'*  From  the  time  of  the  marriage  at  Grecian  Cottage,  down 
to  October,  1848,  Lord  Huntingtower  and  the  petitioner  lived 
and  cohabited  together  at  divers  places  in  England  as  hus- 
band and  wife,  and  were  recognized  and  treated  as  such  by 
all  those  with  whom  they  came  in  contact.     Lord  Hunting- 
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tower  and  the  petitioner  generally  went  at  those  places  by 
the  name  of  Tollemache'or  Talmasb,  and  on  one  occasion  by 
the  name  of  Langford." 

The  petitioner's  first  child  was  born  on  the  10th  of  Sep- 
tember, 1845,  and  was  registered  by  the  petitioner  as  the  son 
of  William  Felix  Lionel  ToUemache  and  Elizabeth  Tollema- 
che,  formerly  Acford. 

Mrs.  Toone,  the  mother  of  Lady  Dysart,  was  very  kind  to 
the  petitioner  until  her  death  in  1848,  and  on  one  occasion 
sent  her  £50  sewn  between  the  leaves  of  the  petitioner's 
honsebook. 

The  second  child,  a  girl,  was  born  at  4  Manor  Street, 
Clapbam.  Lord  Hantingtower  himself  registered  this  child 
as  born  in  lawful  wedlocK.  He  signed  himself  '*  W.  L.  Tal- 
itiash,"  giving  the  mother's  name  as  Elizabeth  Talmash, 
formerly  Acford. 

After  this  they  lived  at  various  places — Greenwich,  at 
Walton-on-the-Naze,  at  Miss  Pottle  s,  Kennington  Lane, 
Kennington,  and  at  Camberwell,  and  subsequently  at  Mr. 
Cadman's  at  Southend. 

At  Greenwich  they  were  frequently  visited  by  General 
Harrison,  a  Mr.  Johnson,  a  barrister,  a  Captain  Corty,  and 
others.  At  Southend  a  third  child,  a  girl,  was  born  on  the 
14th  of  January,  1848.  The  father's  nam^  was  given  as 
William  Lionel  Felix  Talmash,  Lord  Huntingtower,  and  the 
mother's  as  Elizabeth  Talmash,  formerly  Acford.  The 
petitioner  registered  this  child  herself. 

At  Southend  there  was  a  quarrel  between  them,  and  Lord 
*Huntingtower,  she  alleged,  took  away  from  her  by  [495 
force  the  letters  she  had  received  from  him,  including  the 
letter  received  from  Lady  Dysart  by  Lord  Hnntingtower, 
these  letters  she  believed  he  destroyed.  He  had  previously 
put  some  of  these  letters  in  her  hands  telling  her  to  keep 
them,  for  they  contained  facts  relating  to  her  marriage. 
From  Southend,  in  February,  1848,  they  went  to  Miss  Pot- 
tle's, Kennington  Lane,  and  from  there  went  to  various  other 
places.  Lord  Huntingtower  being  pressed  for  money. 
Eventually,  in  August,  1848,  they  returned  to  Miss  Pottle. 
In  October  of  that  year  Lord  Huntingtower  took  possession 
by  force  of  another  parcel  of  letters  which  he  had  written 
to  her  as  his  wife,  and  which  also  related  to  their  marriage 
in  Scotland.     He  then  deserted  her. 

Miss  Pottle  brought  an  action  against  Lord  Huntingtower 
in  the  Bromley  court  for  the  petitioner's  board  and  lodging, 
and  recovered  the  amount  claimed.     The  petitioner  believed 
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she  was  subpoenaed,  and  gave  evidence  in  the  name  of  Huni- 
ingtower  or  Tollemache. 

AJEter  this  she  and  her  children  suffered  great  privations, 
and  after  a  time  she  wrote  to  Lady  Dysart,  who  replied  that 
she  must  call  herself  by  the  name  of  Ackland,  otherwise  she 
would  not  correspond  with  her,  or  help  her  in  any  way. 
As  she  and  her  children  were  absolutely  destitute  she  was 
obliged  to  conform  to  this  request.  Lady  Dysart  supported 
her  for  some  time ;  but  on  her  refusing  to  go  abroad  I^dy 
Dysart  ceased  to  give  her  any  assistance  whatever.  She  ap- 
plied to  the  Lambeth  guardians  for  assistance;  thev,  by 
their  solicitor,  commenced  proceedings  against  Lord  Hunt- 
ingtower,  but  the  solicitor  died  and  nothing  further  was 
done.  In  1850,  Mr.  Jarrett,  the  relieving  officer  of  Lambeth, 
took  the  petitioner  and  her  children  to  his  own  house  and 
provided  them  with  food  and  lodging  for  nearly  two  years. 
He  brought  an  action  in  1863  against  Lord  Huntingtower 
for  their  board  and  lodging.  The  court  refused  to  allow  her 
to  be  a  witness.  Mr.  Jarrett  could  not  afford  the  means  to 
bring  forward  witnesses  from  Scotland  and  elsewhere,  and 
the  action  was  unsuccessful. 

While  the  petitioner  lived  at  Mr.  Jarrett's  she  was  informed 
for  the  first  time  of  Lord  Huntingtower' s  marriage  with  his 
cousin.  Miss  Burke.  After  Jarrett's  action  in  1863,  the 
496]  petitioner  called  *at  Ham  House,  where  she  first  saw 
Lord  Huntingtower  after  his  marriage  with  Miss  Burke,  and 
a  painful  scene  ensued. 

In  1864  Lord  Huntingtower' s  solicitor  prepared  a  deed  of 
covenant  in  which  the  petitioner  was  described  by  her 
maiden  name,  Miss  Acford,  and  as  a  single  woman,  and  by 
which  an  annuity  of  £60  was  paid  to  her,  on  the  stipulation 
that  all  letters  of  Lord  Huntingtower  should  be  given  up. 
The  petitioner  signed  this  deed  as  she  was  in  destitute  cir- 
cumstances. Lord  Huntingtower  at  the  same  time  assured 
her  that  she  was  his  true  wife,  and  that  by  her  signing  it  she 
would  not  invalidate  her  marriage.  In  1867  this  deed  was 
varied  by  an  agreement  which  Lord  Huntingtower  brought 
with  him  to  the  petitioner  to  sign.  She  signed  this  also  In 
her  maiden  name. 

After  this  agreement  Lord  Huntingtower  placed  the  peti- 
tioner's two  eldest  daughters  at  Norwood.  From  that  time 
Lord  Huntingtower,  as  her  husband,  visited  the  petitioner, 
and  had  intercourse  with  her  from  time  to  time.  On  the 
4th  of  April,  1868,  the  petitioner  gave  birth  to  a  son  of  whom 
Lord  Huntingtower  was  the  father.  This  child  died  the 
same  year.    In  1862  Lord  Huntingtower  still  continued  to 


Vol.  VI.]  HOUSE  OF  LORDS  AND  PRIVY  COUNaL.  557 

H.L.(Sc.)  Dysart  Peerage  Case.  1881 

visit  her,  and  on  the  16th  of  February,  1863,  she  gave  birth 
to  a  son,  Albert  Edwin  Tolleniache,  on  wliose  behalf  the 
peerage  is  now  claimed,  of  which  son  Lord  Hantingtower 
was  the  father. 
The  annuity  was  not  paid  with  regnlarity,  and  in  1865  the 

S^titioner  brought  an  action  against  Lord  Huntingtower,  at 
aidstone,  to  recover  a  part  of  it,  and  Lord  Huntingtower 
pleaded  that  the  petitioner  was  his  wife,  and  the  verdict 
passed  for  the  defendant  on  that  plea.  The  solicitor  for  the 
petitioner  ultimately  effected  a  compromise  of  the  matter, 
and  the  amount  sued  for  was  paid.  At  various  times  from 
1862,  Lord  Huntingtower  urged  the  petitioner  to  institute 
proceedings  for  a  divorce  from  him,  on  the  ground  that  he 
was  living  in  open  adultery.  At  this  time  Lord  Hunting- 
tower had  left  the  lady  he  married  in  1861,  and  was  living 
¥rith  a  woman  of  the  name  of  Dibble. 

July  30,  Aug.  3,  1880,  and  Jan.  21,  24,  26,  Feb.  7,  21,  23, 
1881.  Sir  John  Holker^  Q.C.,  and  Mr.  Tf.  A.  Lindsay,  and 
Mr.  Badenoch  NicolsoTiy  appeared  for  William  John  Man- 
ners (Earl  of  Dysart). 

*Mr.  Shiress  Will  was  counsel  for  the  petitioner,  [497 
styling  herself  Elizabeth  Dowager  Lady  Huntingtower. 

Sir  Henry  James ^  A.G.,  The  Lord  Advocaie  (Right  Hon. 
J.  M'Laren,  Q.C.),  The  Solicitor-General  for  Scotland  (Mr. 
J.  B.  Balfour,  Q.C.),  and  Mr.  Crawford,  appeared  for  the 
Crown. 

On  the  2l8t,  24th,  and  26th  of  January,  1881,  the  jjeti- 
tioner,  claiming  to  be  the  widow  of  the  late  Lord  Hunting- 
tower, was  examined. 

Her  examination  in  chief  and  her  admissions  and  contra- 
dictions in  cross-examination,  will  be  found  fully  set  out  in 
the  opinions  of  the  Law  Peers  (*). 

General  Harrison  said  he  was  introduced  to  the  petitioner 
in  1847,  as  Mrs.  Tollemache.  Lord  Huntingtower,  with 
whom  he  was  most  intimate,  told  him,  one  day  they  were 
speaking  about  committing  rapes,  that  ^'he  had  the  great- 
est fight  with  this  Lizzie  of  his  to  take  her,  and  that  he 
should  not  have  succeeded  if  he  had  not  promised  to  marry 
her,  and  to  quiet  the  matter  up  he  took  her  into  Scotland 
for  that  purpose." 

Mrs.  Steggall,  formerly  Mrs.  Kenrick,  said,  that  the  first 
time  she  saw  the  petitioner  Lord  Huntingtower  introduced 
her  as  his  wife,  saying  ''We  have  only  been  married  in 
the  country  two  or  three  days  before  I  came  up  to  London,'' 

0)  Post,  p.  669,  et  neq. 
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and  she  never  remembered  Lord  Huntingtower  speaking 
about  Scotland,  but  she  admitted  her  memory  was  very  bad ; 
and  the  Lords  refused  to  allow  her  to  refresh  her  memory 
by  a  letter  written  since  this  controversy  arose. 

It  was  admitted  that  Frederick  Spicer  was  dead,  but  he 
was  proved  to  have  been  alive  and  in  communication  with 
Jarrett  about  the  time  his  action  was  brought  against  Lord 
Huntingtower. 

A  witness,  first  cousin  to  Lord  Huntingtower,  was  about 
to  give  evidence  that  Lord  Huntingtower  between  1860  and 
1864,  had  frequently  told  him  that  Acford  was  his  wife  and 
not  Katherine  Burke.' 

Sir  John  Holker  objected  to  these  statements  being  admit- 
ted, as  they  were  not  part  of  the  res  gestcB.  They  were 
statements  not  admissible,  because  they  were  made  post 
498]  litem  motam^  and  made  *by  Lord  Huntingtower 
tending  to  invalidate  a  marriage  subsequently  contracted  by 
him  in  fade  ecclesicB^  and  to  bastardize  his  issue.  Hearsay 
evidence,  as  a  general  rule,  was  admitted  by  the  law  of 
Scotland,  but  precognitions  were  not,  Oraham  v.  Western 
Bank  of  Scotland  {f)  2ind  Macdonald  v.  Union  Bank{^)^  on 
the  ground  that  they  were  not  spontaneous  and  therefore 
could  not  be  relied  on.  On  the  same  principle  he  sub- 
mitted that  the  statements  of  interested  persons,  or  persons 
self  discredited  as  setting  up  a  prior  marriage,  should  be 
excluded. 

The  Lord  Admcale  referred  to  the  acts  16  &  17  Vict, 
c-  20,  and  37  &  38  Vict.,  c.  64,  as  showing  that  until  1874  a 
party  to  a  matrimonial  cause  could  not  be  examined  as  a 
witness  in  Scotland.  A  person  who  had  contracted  a  mar- 
riage in  fa/iie  ecclesice  was  not  by  the  law  of  Scotland 
allowed  to  prove  a  previous  irregular  marriage ;  the  only 
case  in  which  hearsay  evidence  of  a  statement  by  a  deceased 
spouse  as  to  a  marriage  having  taken  place  had  been  received 
was  in  Steuart  v.  Robertson  {^). 

He  contended  that  the  only  effect  of  the  act  37  &  38  Vict, 
c.  64  (1874),  was  to  enable  the  court  to  receive  direct  such 
statements  of  the  spouses  as  they  could  previously  have 
received  through  the  medium  of  other  persons,  and  that  it 
could  not  have  been  intended  to  permit  a  person  to  disclaim 
a  lawful  marriage  by  giving  evidence  of  a  prior  marriage 
per  verba  de  prcesenti. 

Mr.  SJtiress  Will  contended  that  the  whole  conduct  of  the 

0)  Court  of  Sesfi.  Cas.,  Ist  Sepies,  vol.        («)  Court  of  Sees,  Cas.,  8d  SericB,  toL 
iii,  p.  617.  ii,p.  963. 

(»)  Law  Rep.,  2  H.  L.,  Sc.  494. 
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parties  alleged  to  have  been  married,  inclading  their  letters 
and  statements,  were  admissible  in  support  of  a  marriage 
per  verba  de  prcesenii.  Although  in  Longworth  v.  Yelver- 
lonC)  hearsay  evidence  of  a  statement  of  the  alleged  hus- 
band had  been  tendered  after  his  death  and  rejected,  it  had 
not  been  rejected  upon  the  grounds  upon  which  the  present 
objection  was  rested.  Assuming  the  alleged  marriage  to 
have  taken  place,  the  fact  of  Lord  Huntingtower  having 
gone  througu  another  ceremony  of  marriage  afterwards 
could  not  deprive  the  person  whom  he  had  previously  mar- 
ried of  the  benefit  of  any  statements  he  afterwards.  madf>, 
♦tending  to  prove  the  previous  marriage.  The  only  [499 
effect  of  the  act  37  &  88  Yict.,  c.  64,  was  to  make  the  evi- 
dence of  one  of  the  parties  admissible  in  an  action  arising 
in  consequence  of  a  divorce. 

Tbe  Law  Peers  delivered  the  following  opinions  upon  this 
point: 

1881.  Feb.  7.  Lord  Sklborne,  L.C. :  We  consider  this 
evidence  to^be  inadmissible.  We  have  admitted  the  res 
gest(B  between  the  parties,  upon  the  principle  that  whatever 
actually  took  place  between  them  ought  to  be  considered. 
If  Lord  Huntingtower,  at  tbe  time  when  these  alleged  dec- 
larations were  made,  would  have  been  a  competent  witness 
by  the  law  of  Scotland,  then  the  rule  of  the  law  of  Scotland 
might  have  come  in,  which  admits  proof  of  the  statements, 
not  on  oath,  of  a  competent  witness  after  his  death.  But 
during  the  whole  of  his  lifetime  Lord  Huntingtower  was  an 
incompetent  witness.  The  cases  to  which  Sir  John  Holker 
has  referred  with  regard  to  precognitions,  show,  that  even 
when  a  man  might  have  been  a  competent  witness,  and  when 
hearsay  evidence  as  to  a  deceased  person  might  be  admitted, 
still  the  courts  are  on  their  guard  against  extending  the 
application  of  that  which  is,  after  all,  an  exception  to  gen- 
eral rules,  to  new  cases,  where  the  declarations  sought  to  be 
S roved  have  been  made  under  circumstances  tending  to 
eprive  them  of  the  weight  of  spontaneous  and  voluntary 
declarations.  I  do  not  say  more  about  it,  because  it  may 
be  that  we  may  have  to  hear  more  upon  the  question  of  pre- 
cognitions afterwards  (*). 

Then,  Lord  Huntingtower  not  having  been  a  competent 
witness,  the  only  question  which  remains  is  whether,  that 
being  so,  he  could  bind  the  parties  to  this  proceeding,  and 
create  evidence  against  them,  by  his  admissions  made  at  the 
time  when  they  are  said  to  have  been  made,  that  is,  after 

(')  Law  Rep.,  1  H.  L.,  Sc.  218.  (*)  See  p.  507. 


560  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  VL 

1881  Djsart  Peerage  Case.  H.L.(dc.) 

the  statQsand  interest,  whatever  it  be,  of  these  parties,  had 
come  into  existence  by  a  solemn  and  formal  marriage  con- 
tracted with  Miss  Burke  by  Lord  Hantingtower  in  the  face 
of  the  church.  Now  it  is  beyond  controversy  that  if  such 
admissions  had  been  actually  made  by  Lord  Huntingtower 
on  record  judicially  they  would  not  have  been  received. 
500]  ^Admissions  made  elsewhere  under  such  circum- 
stances, though  they  might  have  been  evidence  against  him- 
self upon  principles  which  have  been  acted  upon  in  a  great 
number  of  cases,  cannot  possibly  be  evidence  to  disprove 
the  vaUditv  of  the  marriage  with  Miss  Burke  contracted  in 
the  face  of  the  church,  or  to  destroy  the  legitimacy  of  her 
children.  It  is  not  Lord  Huntingtower  that  we  are  dealing 
with  now,  but  another  person.  It  appears  to  me  that  the 
principle  upon  which  we  should  reject  such  admissions  by  a 
man  who  is  not  a  party  to  the  suit,  is  one  of  which  we  have 
many  familiar  instances  in  the  law,  which  must  be  commoa 
to  England  and  to  Scotland.  It  was  only  the  other  day  that 
the  Court  of  Appeal  in  England  were  dealing  with  a  case  of 
mortgage  in  which  the  mortgagor  had  assigned  his  interest 
in  the  equity  of  redemption,  and  it  was  attempted  to  prove 
payments  of  interest  on  account  antecedently  to  that  assign- 
ment, by  admissions  of  the  mortgagee,  made  afterwards. 
They  were  held  to  be  inadmissible,  because  for  this  purpose 
his  interest  had  passed  to  a  stranger,  who  could  not  be 
affected  by  his  admissions. 

No  autnority  whatever  has  been  cited  for  the  admission  of 
this  evidence,  and  in  my  judgment  it  would  be  of  dangerous 
example  if  it  were  allowed. 

Lord  Blackburn  :  I  am  of  the  same  opinion.  I  do  not 
wish  to  decide  anything  more  than  the  exact  point  that  is 
now  raised  before  us,  namely,  whether  this  statement  made 
by  Lord  Huntingtower,  who  died  before  1874,  is  admissible 
in  this  case.  I  say  nothing  whatever  about  its  weight.  My 
conclusion  is  that  it  is  not  admissible;  and  if  Lord  Hunt- 
ingtower had  been  the  most  immaculate  and  thorough  gen- 
tleman, whose  word  every  one  would  have  believed  as  a 
matter  of  course,  my  conclusion  would  have  been  exactly 
the  same,  and  I  should  still  have  said  that  the  rule  of  law- 
required  that  this  evidence  should  not  be  received.  Of 
course  its  weight  when  received  is  a  different  questloa 
altogether. 

The  first  thing  that  I  think  should  be  considered  is,  what 
is  the  nature  of  the  proceeding  in  which  this  is  tendered  as 
evidence.  This  is  not  a  suit  in  which  Lord  Huntingtower  is 
a  party.     This  is  a  proceeding  which  Her  Majesty  has  seat 
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to  the  House  of  *  Lords,  an  inqjiiry  as  to  who  is  en-  [501 
titled  to  the  peerage ;  and  the  House  of  Lords  has  referred 
it  to  the  Committee  for  Privileges,  who  are  now  to  decide 
who  is  entitled  to  the  peerage.  The  evidence  which  has 
been  given  establishes  that  Lord  Huntingtower  if  he  had 
lived  would  have  been  Earl  of  Dysart  (at  least  I  take  it  for 
granted  that  that  is  established  for  the  purpose  of  the  pres- 
ent point),  and  that  he  did  openly,  in  tne  presence  of  every 
one,  marry  in  the  face  of  the  church,  in  the  year  1851,  a 
lady,  and  was  the  father  of  one  claimant  to  the  peerage. 
An  opposite  claim  is  set  up,  the  allegation  being  tnat  that 
marriage  is  void  because  at  the  time  of  that  marriage  Lord 
Huntingtower  was  incapable  of  contracting  matrimony,  as 
he  had  a  wife  then  alive ;  and  no  doubt  if  that  was  proved, 
it  would  be  a  very  good  answer  to  the  claim.  But  that  is 
not  a  question  to  which  Lord  Huntingtower  is  a  party.  The 
question  whether  either,  and  if  one,  which,  of  the  two  claim- 
ants is  entitled  to  the  peerage,  is  a  question  which  I  think  pro- 
bably in  strictness  and  accuracy  may  be  said  to  be  a  question 
between  the  Crown  and  this  House,  and  the  two  claimants ; 
but  it  certainly  is  not  a  question  in  which  Lord  Hunting- 
tower should  be  considered  a  party  to  the  cause.  That  dis- 
poses at  once  of  a  great  many  of  the  cases  in  which  the 
statements  of  a  person,  whether  alive  or  dead,  who  is  a 
party,  or  whose  representatives  are  parties,  to  the  cause,  are 
admissible  in  evidence.  There,  what  he  said,  whether  alive 
or  dead,  as  against  his  interest,  is  admissible  as  against  him, 
as  being  his  admission.  Nothing  that  Lord  Huntingtower 
said  could  be  admissible  upon  that  ground,  if  he  was  not  a 
party. 

Then  there  is  another  view  in  which  a  great  many  ad- 
missions and  statements  may  be  admissible,  and  it  is  this. 
Evidence  has  been  ^iven  (its  weight  has  hereafter  to  be  con- 
fsidered)  that  Lord  Huntingtower  and  the  lady,  Miss  Acford, 
went  to  Scotland ;  and  there  has  been  evidence  given  that 
what  constituted  a  marriage  by  the  law  of  Scotland,  by  words 
of  contract  per  t^erha  de  prcesenti^  did  take  place  there  and 
then.  Whether  that  evidence  is  reliable  or  not,  and  whether 
it  is  contradicted  by  other  evidence  or  not,  are  not  questions 
that  we  have  now  to  discuss.  It  is  enough  to  say  that  the  evi- 
dence was  given.  Then  I  take  it,  that  both  upon  common 
sense,  and  upon  all  the  authorities,  where  there  *has  [502 
been  such  evidence  given,  and  you  are  to  see  whether  or  no  it 
is  true,  you  look  at  what  the  parties  did  ;  what  is  technically 
called  the  res  gestcB,  viz.,  their  conduct  at  the  time,  their  con- 
duct before,  their  conduct  afterwards,  and  all  that  they  may 
34  Eng.  Rep.  86 
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do  and  say,  as  tending  to  show  that  they  did  really  enter  into 
this  contract,  or  as  tending,  on  the  other  side,  to  show  that 
they  did  not  enter  into  this  contract.  Whether  habit  and 
repute  might  constitute  a  marriage  in  Scotland  I  do  not  pre- 
tend to  say  with  accuracy;  but  that  question  does  not  arise 
here,  because  the  parties  left  Scotland  almost  immediately 
afterwards,  and  returned  to  England.  Habit  and  repute  in 
England  could  not  form  a  marriage,  but  it  might  throw  great 
light  upon  what  took  place  before.  In  some  cases  it  would 
be  weighty  evidence,  in  others  it  would  not.  But  upon 
that  ground  the  statements  of  Lord  Huntingtower,  though 
not  a  party  to  the  cause,  yet  being  one  of  the  alleged  mar- 
rying parties,  would,  whether  he  was  alive  or  dead  (his  death 
makes  no  difference  upon  this)  be  admissible  whenever  they 
were  part  of  the  res  gestcB^  and  part  of  what  would  tend  to 
show  that  his  conduct  before  or  after,  was  such  as  to  affirm, 
or  disaffirm,  the  alleged  contract  that  was  said  to  constitute 
a  marriage  in  Scotland. 

Now,  upon  that  ground,  a  great  many  things  are  admis- 
sible.    They  are  not  the  less  admissible  because  he  is  dead, 
but  they  are  not  the  more  admissible  on  that  ground.     The 
course  taken  here  has  been,  that  when  there  has  been  any 
doubt  as  to  whether  matters  might  have  been  admissible 
under  that  head,  they  were  received  de  bene  esse.     Many  of 
them  will  no  doubt  be  received,  but  some  there  may  be  a 
question  about ;  it  will  be  considered  hereafter  which  of 
them  are  admissible  and  which  of  them  are  not.     But  this 
present  case  cannot  come  under  that  head,  for  this  reason  : 
that  Lord  Huntingtower  did,  in  the  year  1851,  marry  openly, 
in  the  face  of  everybody,  a  lady  in  England ;  he  made  there 
the  most  positive  assertion  that  a  man  could  make  that  be 
was  an  unmarried  person  ;  and  whatever  he  may  have  done 
since  that  in  declarations  to  other  people  as  to  whether  he 
was  married  before,  or  whether  he  was  not  married  before, 
can  never  be  received  as  part  of  the  res  gestcB^  tending  to 
prove  or  disprove,  affirm  or  disaffirm,  the  previous  evidence 
of  a  marriage  in  Scotland.     They  cannot  be  received  on  that 
ground.     They  must  rest  entirely  upon  the  ground  tbat 
503]    *Lord  Huntingtower  said  so,  and  that  he  is  to  be  be- 
lieved or  that  he  is  not  to  be  believed,  as  the  case  may  be. 
All  that  I  have  hitherto  said  applies  equally  both  as  to  the 
law  of  England  and  the  law  of  Scotland.     W  hen  there  comes 
a  decided  difference  between  the  laws  of  evidence  as  admin- 
istered in  England  and  the  laws  of  evidence  as  administered 
in  Scotland,  this  being  a  question  of  a  Scotch  marriage,  I 
take  it  that  we  are  a  Scotch  court  and  that  we  ought  to  fol- 
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low  the  Scotch  law  of  evidence.  In  England  hearsay  evi- 
dence, that  is  to  say,  the  evidence  of  a  man  who  is  not 
produced  in  court  and  who  therefore  cannot  be  cross-exam- 
ined, as  a  general  rale  is  not  admissible  at  all.  To  that 
there  are  several  exceptions,  one  of  which  is  that  in  cases  of 
pedigree  where  you  prove  that  a  deceased  member  of  a 
family  had  made  a  statement  that  the  state  of  the  family 
was  so  and  so,  for  convenience'  sake  and  from  the  impossi- 
bility of  proving  relationship  otherwise,  such  a  statement  is 
admissible  as  an  exception  from  the  general  rule  excluding 
hearsay  evidence.  But  upon  that  exception  is  grafted  an- 
other,— that  the  statement  made  must  have  been  made 
before  the  controversy  arose;  not  that  this  proved  that  the 
statement  was  false,  but  that  it  took  away  the  aiTonfi;  prima 
facie  presumption  that  the  deceased  party  would  speak,  to 
the  best  of  his  belief,  what  was  true  aoout  the  family.  The 
rule,  if  we  had  been  dealing  with  the  law  of  England  here, 
would  not  have  admitted  what  was  stated  after  the  year 
1851  by  Lord  Huntingtower;  for,  though  he  was  a  relative, 
and  the  relative  of  all  others  who  perhaps  knew  most  about  it, 
it  was  clear  that  his  statement  was  post  litem  rnotam^  after  the 
time  he  had  married  another  wife ;  and  if  this  statement  was 
true,  he  had  two  wives.  That  would  clearly  not  have  been 
admissible  in  England,  but  the  law  of  Scotland  has  never 
adopted  that  principle  of  the  law  of  England.  The  law  of 
Scotland  is  this,  as  I  understand  it,  and  I  quote  here  from 
what  Lord  Benholme  said  in  one  of  these  cases  (*):  *'You 
must  produce  the  best  evidence  that  can  be  got,  and  when 
a  witness  is  alive  you  must  call  the  witness.''  I  am  putting 
aside  admissions  which  are  evidence  j9er  se^  because  made  by 
a  party  to  the  action.  If  you  show  that  a  witness  is  dead, 
then  as  a  general  rule  in  Scotland,  I  take  it,  you  may  prove 
what  he  said  as  bearing  upon  and  proving  distinctly  a  fact. 
^There  must  always  be  a  good  deal  of  caution  and  [504 
consideration  about  whether  the  evidence  of  a  deceased  man 
was  proving  a  fact,  or  whether  it  was  some  general  rambling, 
vague  statement.  It  is  only  facts  that  lay  within  his  own 
knowledge  that  could  be  proved  in  that  way;  but  the  dead 
man's  statement  of  what  ne  could  have  proved  if  called  as 
a  witness,  would  as  a  general  rule  be,  valeat  quantum,  ad- 
missible. I  take  that  to  be  the  general  rule.  I  will  not 
inquire  into  the  cases  which  have  been  cited  to  prove  the  ex- 
ception, b^  which  a  precognition,  as  it  is  called,  is  held  not 
to  be  admissible,  because  that  question  is  not  yet  raised,  and 
I  think  it  is  not  desirable  to  decide  or  express  an  opinion 

Q)  Ifaedonald  y.  Union  Bank,  Court  of  Seas.  Gas.,  8d  Series,  vol  ii.  at  p.  910. 
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npon  a  question  of  that  sort,  nntil  it  is  actually  raised  and 
necessary  to  be  decided.  But  there  is  this  question  now 
distinctly  raised:  Can  what  Lord  Hun tingtower  said  after 
the  year  1861,  when,  as  it  seems  to  me,  he  not  being  a  party 
his  admission  would  not  be  evidence,  and  the  time  when  he 
said  it  not  being  such  as  to  make  it  part  of  the  res  gesta 
which  would  throw  light  upon  the  truth  or  untruth,  the 
accuracy  or  inaccuracy,  the  probability  or  improbability,  of 
the  statement  which  has  been  sworn  to — that  a  marriage 
took  place  in  Scotland^-can  what  he  said  at  that  time  be 
admissible  ?  I  think  it  cannot,  upon  this  ground :  If  I  am 
right  in  saying  that  by  the  law  of  Scotland  it  is  received, 
because  the  witness  being  dead  you  could  no  longer  call  him, 
it  would  follow  at  once  that  you  must  show  that  the  man  could 
have  been  called  as  a  witness  if  alive.  It  is  impossible  to 
say  that  if  a  person  said  something,  and  could  not  himself, 
if  alive,  have  been  permitted  to  give  testimony  to  prove  it, 
he  can,  by  dying,  render  that  statement  admissible.  I  think 
that  is  a  self-evident  proposition.  Now  at  the  time  when 
Lord  Huntingtower  died,  and  of  course,  a  fortiori^  during 
the  time  when  he  lived,  he  could  not  be  received  by  the  law 
of  Scotland  as  a  witness  in  such  a  case  as  this.  There  had 
been  a  relaxation  of  the  law  of  evidence  by  the  acts  of  16  & 
16  Vict.  c.  27,  and  16  &  17  Vict.  c.  20,  by  which  the  evi- 
dence  of  parties,  and  their  agents,  and  persons  interested, 
was  admitted,  but  these  statutes  excepted  the  class  of  cases 
of  which  this  is  one,  cases  which  related  to  the  stains  of 
marriage,  declarators  of  marriage,  bastardizing  of  issue,  and 
all  that  class  of  cases  within  which  the  present  case  falls. 
Now  Lord  Huntingtower  never  during  his  life,  in  such  an 
505]  action  *as  that  could  have  been  called  as  a  witness. 
He  died  before  the  act  of  1870  was  passed,  and  therefore  we 
need  not  inquire  what  would  have  been  the  effect  of  it  if  he 
had  survived.  He  died  when  he  was  incompetent  to  give 
evidence  as  a  witness,  and  it  seems  to  me  to  follow  that  if 
he  could  not  have  given  evidence  when  alive,  it  cannot  pos- 
sibly be  competent  to  give  secondary  evidence  of  what  he 
would  have  said  if  his  death  had  not  prevented  him.  Taking 
that  view  of  the  case,  without  deciding  anything  else,  I  think 
that  the  present  evidence  should  be  rejected. 

Lord  Watson  :  My  Lords,  the  question  objected  to  was 
put  for  the  avowed  purpose  of  eliciting  from  the  witness  cer- 
tain statements  that  were  made  to  him  in  the  years  between 
1860  and  1864,  by  the  deceased  Lord  Huntingtower ;  and  I 
am  of  opinion,  with  your  Lordships,  that  that  line  of  exam- 
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inatioQ  is  not  competent,  and  that  the  qaestion  should  be 
disallowed. 

My  Lords,  I  do  not  think  that  the  present  qaestion  raises 
any  controversy  with  regard  to  the  law  of  hearsay  evidence 
in  Scotland.  What  I  understand  hearsay  evidence  to  be  is 
this :  either  the  writing,  or  the  verbal  statement  proved  by 
a  witness  who  heard  it,  of  a  person  deceased,  who,  if  alive 
would  have  been  a  competent  witness  in  this  proceeding. 
But  seeing  that  Lord  Hnntingtower  died  before  the  year 
1874,  there  is  no  pretence  for  saying  that  he  ever  was  at  any 
period  a  witness,  who  according  to  the  law  of  Scotland, 
would  have  been  competent  to  be  examined  either  for  or 
against  his  own  marriage  with  the  petitioner  in  the  year  1844. 

My  Lords,  the  statements  of  one  in  his  position  would  in 
the  ordinary  case  have  been  provable  according  to  the  law 
of  Scotland,  notwithstanding  that  fact  of  his  not  being  a 
competent  witness,  and  those  statements  would  have  been 
as  provable  by  third  persons  during  his  lifetime  as  after  his 
death.  But  the  only  ground  upon  which  these  statements 
would  have  been  admissible  in  evidence,  as  I  understand  the 
law,  was  this;  that  he  was  a  party  to  the  suit.  Now  what 
was  meant  by  his  being  a  party  to  the  suit,  was,  that  he  was 
what  we  call  in  Scotland  a  party  to  the  record,  appearing 
either  by  himself,  or  what  was  the  same  thing,  by  his  per- 
sonal representatives,  after  his  decease.  Statements  made 
by  *him  were  binding,  and  were  received  as  state-  [506 
ments  against  him,  and  those*  statements  were  received  up 
to  the  period  of  the  proof,  according  to  the  law  of  Scotland. 
The  principle  upon  which  such  evidence  was  admitted  was 
this.  It  was  in  his  power  when  called  as  a  defender  in  an 
action  for  constitution  of  marriage,  to  admit  the  marriage 
upon  record,  and  the  court  thereupon  gave  decree  at  once. 
It  was  in  his  power  at  any  time  after  he  had  stated  a  plea 
that  he  was  not  married,  to  withdraw  from  that  plea  and 
substitute  a  confession  of  marriage ;  and  in  ordinary  circum- 
stances where  there  was  no  impediment,  he  might  do  that 
down  to  the  latest  moment  before  judgment  was  given,  be- 
cause although  in  cases  of  divorce,  the  courts  of  Scotland, 
from  fear  of  collusion,  do  not  permit  a  defender  to  confess, 
that  never  was  the  rule  in  an  action  brought  for  the  purpose 
of  constituting  a  marriage. 

But,  my  Lords,  in  this  case  Lord  Hnntingtower  is  not  a 

Earty,  and  he  could  not  have  been  a  witness.  Therefore 
is  statement  can  neither  be  taken  as  secondary  evidence 
of  what  as  a  witness  he  could  have  said,  because  as  a  wit- 
ness he  could  have  said  nothing ;  nor  can  it  be  received 
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as  a  statement  of  a  party  to  the  record,  becanse  he  is 
not  in  that  position;  and  even  if  he  were,  I  should  have 
been  prepared  to  hold  that  his  marriage  in  facie  ecdesim 
in  the  year  1861,  which,  according  to  the  law  of  Scotland, 
conferred  upon  the  issue  of  that  marriage  the  status  of  legit- 
imacy, at  and  from  the  period  of  their  birth,  was  quite  suf- 
ficient to  make  him  liable  to  a  personal  exception  from  that 
date,  whenever  he  came  forward  to  make  a  statement  either 
in  his  own  suit  or  in  that  of  others  to  the  effect  that  he  had 
been  previously  married. 

Upon  these  grounds,  either  of  which  is  to  my  mind  quite 
sufficient,  not  only  to  justify,  but  to  require,  the  rejectiou 
of  such  evidence,  I  agree  with  your  Lordships. 

Counsel  were  informed  that  this  evidence  could  not  be  ad- 
mitted. 

Evidence  was  given  which  showed  that  the  policeman 
Peter  Home  died  about  1860.  Mr.  Shiress  Will  tendered  in 
evidence  a  document,  dated  the  8th  of  November,  1851,  the 
body  of  which  had  been  proved  to  be  in  the  handwriting  of 
the  man  Jarrett  who  brought  the  action  against  Lord  Hunt- 
ingtower  in  1863,  and  the  int<ylineations  and  signature  of 
which  were  in  the  handwriting  of  Peter  Home.  He  stated 
507]  that  it  contained  a  statement  of  ^matters  which  took 
place  in  1844,  of  which  Home,  if  alive,  would  have  been  a 
competent  witness. 

Sir  John  Holker  said  he  admitted  that  Peter  Home  was 
dead,  and  that  he  did  not  dispute  that  the  signature  and  in- 
terlineations were  in  his  handwriting,  but  he  objected  to  the 
reception  of  the  document,  being  an  ordinary  precognition, 
and  therefore  not  admissible. 

Mr.  Shiress  Will  submitted  that  it  was  not  open  to  the 
objection  which  had  caused  the  rejection  of  precognitions 
in  the  Scotch  courts,  because  the  interlineations  showed  tha( 
Home  had  exercised  his  mind  with  regard  to  the  verbal  ac- 
curacy of  the  statement.     He  pointed  out  that  Home  had 


he  had  inserted  ^Hour  ov  jant^'^  and  also  '*it  is  impossible 
to  recollect  all ;"  showing  that  he  did  not  accept  the  state- 
ment as  originally  drawn  up.  This  circumstance  took  it 
out  of  the  category  of  precognitions. 

As  regards  the  admissibility  of  this  document  as  evidence, 
the  following  opinions  were  delivered : 
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1881.  Feb.  21.  Lord  Watson:  My  Lords,  I  am  very 
clearly  of  opinion  that,  according  to  the  law  of  Scotland, 
this  document  thus  tendered  is  not  receivable.  The  ci ream- 
stances  under  which  it  was  signed  by  the  late  Mr.  Home 
appear  to  be  these :  Mr.  Jarrett  was  intending  to  raise  and 
prosecute  an  action  against  the  late  Lord  Hun  ting  tower,  and 
in  that  action  he  proposed,  if  he  could  make  his  contention 
good,  to  show  that  the  present  petitioner  had  been  lawfully 
married  in  Scotland  to  Lord  Huntingtower.  I  do  not  doubt 
that  the  document,  so  far  as  we  are  able  to  trace  its  history, 
is  simply  a  precognition,  in  other  words,  written  informa- 
tion obtained  from  a  person  proposed  to  be  made  a  witness 
in  that. cause.  Now  I  take  it  to  be  quite  settled  in  the  law 
of  Scotland,  settled  in  practice,  and  confirmed  by  the  case 
of  Macdonald  v.  Union  Bank  (*)  in  the  year  1864,  that  a 
document  so  originating  is  not  competent  ^evidence  [508 
in  any  subsequent  cause.  The  general  rule  of  the  law  of 
Scotland  is  that  hearsay  of  a  deceased  person  who  would 
have  been  a  competent  witness,  is  receivaole,  and  the  writ- 
ing of  a  deceased  witness  is  hearsay,  and  in  some  cases  may 
136  hearsay  of  the  very  best  order.  But  that  rule  of  the  law 
of  Scotland  is  subject  to  ex^ptions,  and  I  entirely  concur 
in  the  view  expressed  by  the  present  Lord  President  of  the 
Court  of  Session  in  the  case  of  Macdonald  v.  Union  Bank  (") 
that  those  exceptions  ought  to  be  favorably  received,  and 
that  the  rule  ought  not  to  be  widened  beyond  its  present 
scope.  The  document  tendered  appears  to  me  clearly  to 
fall  within  the  exceptions,  and  therefore  must,  in  my  opin- 
ion, be  rejected  by  the  committee. 

Lord  Selborne,  L.C.:    I  am  of  the  same  opinion. 

Lord  Blackburn  :    I  am  of  the  same  opinion. 

As  to  a  document  purporting  to  be  signed  by  Margaret 
Ritchie,  otherwise  Bremner,  dated  the  15th  of  November, 
1851,  the  body  of  which  had  been  proved  to  be  in  the  hand- 
writing of  Jarrett,  Mr.  Shiress  Will  admitted  that  the  ques- 
tions in  the  document  appeared  to  be  of  a  leading  character. 
But  he  submitted  that  it  might  be  distinguished  from  that 
which  the  committee  had  just  rejected  by  the  fact  that  the 
answers  were  entirely  in  the  handwriting  of  Margaret  Ritchie 
or  Bremner,  showing  that  she  had  an  opportunity  of  giving 
a  complete  answer  to  the  questions  put  to  her ;  and  also 
there  was  appended  a  declaration  that  the  answers  were  all 
true.  The  answers  here  were  holograph  of  Margaret  Brem- 
ner, and  therefore  admissible  as  the  best  procurable  evidence 

.   (*)  Coart  of  Se88.  Cas.,  8d  Series,  yol.        (*)  Court  of  Sess.  Cas.,  8d  Series,  vol. 
ii,  p.  993.  ii,  p.  963. 
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of  what  was  within  her  knowledge.  Dickson  on  Endence 
(2d  ed.),  p.  90,  mentioning  the  case  of  Mdcalister  v.  Macal- 
ister{'\  says,  "  It  would  seem  the  letter  or  note  holograph 
of  a  deceased  person  may  be  used." 

[Lord  Watson  :  Mr.  Dickson  is  not  referring  there  to  a 
holograph  letter  even  sent  to  an  agent ;  and  with  reference 
to  the  case  of  Macalister,  the  document  in  question  there 
appears  to  have  been  some  answers  given  by  a  lawyer  in  re- 
gard to  the  law  of  Penang ;  but  there  was  no  judgment  given 
upon  the  point.] 

509J  *See  also  Magistrates  of  Aberdeen  v.  Moore  {y- 
voluntary  affidavit  of  a  person  since  deceased  refused  to  be 
admitted. 

The  following  opinions  were  delivered : 

Lord  Watson  :  My  Lords,  I  do  not  think  it  possible  to 
distinguish  between  the  document  which  is  now  tendered 
and  that  upon  which  the  Committee  have  recently  ruled. 
A  precognition,  I  take  it,  represents  the  substance  of  qaes- 
tions  or  suggestions  made  by  a  party  or  his  agent  to  a  par- 
ticular witness,  and  the  replies  ^iven  to  those  questions  or 
suggestions  by  the  witness,  sljoA  it  is  simply  because  it  does 
represent  a  result  so  procureffihat  the  law  rejects  it.  Now 
this  document  seems  to  me  to  put  in  the  form  of  question 
and  answer  that  which  is  really  covered  by  the  ordinary 
form  of  precognition.  You  have  the  result  stated  in  the  one 
case ;  you  have  the  process  by  which  the  result  is  obtained 
set  forth  in  the  other ;  and  as  it  is  because  the  process  itself 
is  objectionable  that  the  law  rejects  the  result,  I  think  that 
when  the  result  appears  in  the  form  of  question  and  answer, 
that  objection  is  not  removed,  but  exists  in  even  a  stronger 
form. 

Lord  Selbornk,  L.C. :    I  quite  agree. 

Lord  Blackburn  :    I  am  of  the  same  opinion. 

Feb.  21,  22.    Sir  John  Holker  having  no  witnesses  to  call, 
Mr.  Shiress  Will  was  heard  to  sum  up  the  case  of  Eliza- 
beth, styling  herself  Dowager  Lady  Huntingtower. 

[He  cited  Pennycook  v.  Orintaa — promise  of  marriage 
followed  by  conjugal  intercourse  makes  a  lawful  marriage 
deprcBsenti  (*) ;  Sim  v.  Miles  (*) ;  and  Mackenzie  v.  Mac- 
Jcemie — marriage  having  been  constituted  by  habit  and  re- 
pute, no  regard  will  be  paid  to  subsequent  writings 
acknowledging  that  the  parties  did  not  live  together  as  man 

0)  Court  of  Se88.  Cas ,  let  Series,  vol.        (•)  Mor.  Die,  ll56'7'7. 
xii.  p.  198.  {*)  Court  of  Sees.  Cas.,  Isi  Series,  toI. 

(•)  17  June,  1818.  Humes  Dec,  p.  602.     yiii,  p.  89. 
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and  wife(') ;  Dalrymple  v.  Dalrymple  (*).]  See  also  Ers- 
kiiie's  Prin.,  14th  ed.,  pp.  58,  59,  and  cases  there  cited. 

*Sir  John  Holker  was  beard  to  sura  up  on  behalf  [510 
of  William  John  Manners,  Earl  of  Dysart. 

The  Lord  Advocate^  on  the  part  of  the  Crown,  submitted 
that  Elizabeth,  styling  herself  Dowager  Lady  Huntingtower, 
had  not  established  her  case. 

The  following  opinions  were  delivered : 

Lord  Blackburn  :  My  Lords,  the  evidence  given  before 
your  Lordships  establishes  that  the  late  Lord  Huntingtower, 
the  eldest  son  and  heir  apparent  of  the  last  Earl  of  Dysart, 
on  the  26th  of  September,  1851,  openly  married,  in  the  par- 
ish church,  Mi^s  Burke.  They  lived  together  openly  as 
husband  and  wife  ^ill  1860,  a  date  which  it  may  be  material 
to  remember.  The  petitioner,  William  John  Manners,  is 
proved  to  be  the  eldest  son  of  Lord  Huntingtower  by  that 
marriage,  and  is  clearly  now  the  Earl  of  Dysart  if  that  mar- 
riage was  valid.  It  was  formal  and  regular  in  every  respect, 
and  is  valid,  unless  Lord  Huntingtower  was  incapable  of 
marrying  on  the  ground  that  he  already  had  a  wife  then  liv- 
ing. The  burthen  of  proof  is  on  those  who  in  any  proceed- 
ing assert  a  marriage :  whe*  the  proceeding  is  delayed  till 
after  there  has  been  a  second  marriage  that  onus  is  greatly 
increased.  The  man  who  having  a  living  wife,  goes  through 
the  form  of  marriage  with  another  woman  in  England, 
whether  the  first  marriage  was  regular  or  irregular,  if  it  was 
valid,  commits  the  crime  of  bigamy,  and  is  liable  on  convic- 
tion to  seven  years'  penal  servitude.  Those  who  allege  that 
a  man 'has  committed  a  crime  have  the  onus  of  proof  cast 
upon  them,  for  the  presumption  of  law  is  always  in  favor  of 
innocence.  I  think,  however,  that  Loud  Huntingtower' s 
general  conduct  was  such  as  to  reduce  that  presumption  in 
his  case  to  a  minimum.  But  the  effect  of  establishing  a  prior 
marriage  would  also  be  to  reduce  the  lady,  who  had  oana 
fide  contmcted  the  second  marriage,  from  the  position  of  a 
legal  wife  to  that  of  an  injured  woman,  who  has  innocently 
committed  adultery,  and  to  reduce  the  children,  if  any,  of 
the  second  marriage  from  the  statues  of  legitimate  children 
to  that  of  bastards.  Painful  as  those  results  would  be,  they 
form  no  reason  why  the  tribunal  that  has  to  decide  the  ques- 
tion should  shrink  from  doing  their  duty  and  finding  the 
fact  ^according  to  the  truth,  if  the  evidence  is  such  [511 
as  to  lead  them  to  the  conclusion  that  a  valid  first  marriage 
existed :  but  they  do,  in  my  opinion,  afford  very  good  rea- 
son for  increasing  the  onus  of  proof  which  lies  on  those  who 

(')  Mar.  8,  1810,  Fac.  Coll.,  vol.  xv,  p.  613.  O  2  Hagg.  C.  R.,  at  p.  95. 
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allege  the  first  marriage,  and  aflEord  very  good  reason  for  re- 
fusing to  find  the  first  marriage,  though  there  is  evidence 
which,  if  believed,  would  establish  it,  unless  that  evidence 
is  in  the  opinion  of  the  tribunal  of  such  weight  as  to  satisfy 
that  onus.  This  observation  goes  rather  to  the  weight  of 
the  testimony  required  as  a  matter  of  common  sense,  than  to 
the  law  as  to  what  is  admissible. 

Passing  from  these  general  observations  to  this  particular 
case,  it  is,  I  think,  proved  that,  in  1843,  near  Bath,  Lord 
Huntin^tower  seduced,  she  says  ravished,  Elizabeth  Acford, 
who  claims,  on  the  petition  now  before  your  Lordships,  to  be 
Lady  Huntingtower,  and,  by  him,  to  be  mother  of  Albert 
Edwin  ToUemache,  born  in  1863,  on  whose  behalf  she  claims 
the  earldom.  She  consented,  however,  after  this,  to  go  with 
him  to  London  and  elsewhere,  and  live  vrith  him  under  the 
names  of  Mr.  and  Mrs.  ToUemache,  which  they  seem  fre- 
quently to  have  spelt  as  it  is  sounded,  Talmash,  and  this 
continued  till  1848.  She  bore  to  him  three  daughters,  and 
then  he,  in  1848,  turned  her  off  and  left  her  in  destitution, 
so  that  she  had  to  apply  for  parochial  relief  for  herself  and 
her  three  daughters.  My  Lords,  even  if  it  were  shown  that 
she  had  misconducted  herself,  this  would  have  been  mean 
and  ungentlemanly  conduct  on  his  part  to  her.  As  regards 
liis  three  innocent  daughters,  it  was  utterly  without  excuse. 
But  this  is  not  the  question  now  raised,  which  is  whether 
there  was  a  marriage.  During  the  whole  of  this  first  period 
of  cohabitation,  both  parties  were  of  full  age,  required  no 
assent  to  their  marriage,  and  there  was  no  legal  impediment 
to  or  practical  difficulty  in  their  being  married  in  England 
if  they  pleased.  But  such  a  marriage,  if  it  took  place  in 
England,  would  be  registered,  and  not  only  is  there  no  regis- 
ter, but  it  is  not  alleged  that  any  form  of  marriage  ever 
took  place  in  England.  At  that  time  and  down  to  1856, 
when  19  &  20  Vict.,  c.  96,  was  passed,  an  irregular  marriage 
contracted  in  Scotland  wasvalia,  though  by  parties  who  had 
neither  of  them  lived  in  Scotland  before.  And  there  is  evi- 
dence before  your  Lordships  that  Lord  Huntingtower  and 
Elizabeth  Acford,  in  June  or  July,  1844,  some  months  after 
she  had  gone  to  live  with  him  in  London,  and  they,  in 
512]  *London,  had  borne  the  names  of  Mr.  and  Mrs.  ToUe- 
mache, were  in  Scotland,  bearing  there  also  the  names  of 
Mr.  and  Mrs.  ToUemache,  and  there  cohabiting.  They 
stayed  in  Scotland  about  three  or  four  weeks,  and  then  re- 
turned to  England,  and  never  were  in  Scotland  again.  Dur- 
ing that  time  there  was  no  impediment  to  their  contracting 
an  irregular  marriage  in  Scotland,  which,  if  so  contracted 
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as  to  be  valid  in  Scotland,  would  be  valid  everywhere.  The 
allegation  of  the  petitioner,  Elizabeth  Acford,  is  that  there 
then  was  snch  an  irregular  marriage.  The  question  of  law 
is,  whether  there  is  evidence  sufficient,  if  believed,  to  estab- 
lish such  an  irregular  marriage ;  and  then,  if  that  is  an- 
swered in  favor  of  the  petitioner,  arises  the  question  of  fact. 
Is  that  evidence  such,  and  of  such  weight  as,  though  the 
onus  of  proof  is  on  those  alleging  the  first  marriage,  to 
induce  your  Lordships,  as  judges  of  fact,  to  find  that  that 
irregular  marriage  did  take  place. 

Before  proceeding  to  express  my  opinion  on  those  two 
questions,  I  think  it  well  to  say  a  word  or  two  on  the  law  of 
Scotland  as  to  irregular  marriages. 

A  promise  made  in  Scotland  to  marry,  subsequente  copvZA 
in  Scotland,  constitutes  an  irregular  marriage,  but  that 
promise,  though  it  need  not  be  in  writing,  must  be  proved 
by  writing  in  Scotland ;  or,  perhaps,  if  the  court  in  its  dis- 
cretion thinks  fit  to  allow  it,  by  reference  to  oath.  Lord 
Huntingtower  is  dead,  and,  if  alive,  a  reference  to  his  oath 
would  hardlv  have  been  granted.  See  Longworth  v.  Tel- 
verion  (').  That  sort  of  irregular  marriage  may,  in  this  case, 
be  thrown  out  of  consideration  altogether,  for  neither  now 
nor  at  any  time  has  it  been  alleged  that  there  was  such  a 
marriage. 

Habit  and  repute  in  Scotland  also  forms  an  irregular  mar- 
riage. There  has  been  an  erroneous  popular  notion  that  if 
a  man  and  woman  cohabiting  togetner  in  Scotland  call 
themselves  husband  and  wife  it  constitutes  habit  and  repute. 
There  is  a  letter  of  the  5th  of  February,  1849,  by  the  peti- 
tioner to  the  late  Lady  Dysart,  on  which  I  shall  have  here- 
after to  make  remarks  when  I  come  to  deal  with  the 
question  of  fact.  In  that  letter  she  expresses  that  popular 
notion  thus,  ^'He  has  acknowledged  me  as  his  wife  by  living 
together  as  such  in  Scotland.'' 

My  Lords,  the  question  as  to  what  is  habit  and  repute  in 
Scotland  *has  recently  been  much  discussed  in  several  [513 
cases  in  this  House.  I  think  that  the  period  over  which 
what  is  alleged  to  be  habit  and  repute  extends  must  always 
be  very  important.  I  believe  that  there  never  has  been  a 
marriage  by  habit  and  repute  established  in  any  case  where 
the  period  over  which  the  habit  and  repute  extended  has 
been  so  short  a  period  as  three  or  four  weeks.  And,  though 
I  am  not  prepared  to  lay  down  as  law  that  even  a  shorter 
time  might  not  be,  under  peculiar  circumstances,  sufficient, 
I  am  not  prepared  to  decide  that  it  would.    But  I  think 

(»)  Law  Rep.,  1  H.  L.,  Sc.,  218. 
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that  habit  and  repute  is  not  constituted  by  the  parties  speak- 
ing casually  of  each  other  as  husband  and  wife  to  persons 
to  whom  the  introduction  of  the  woman  as  his  wife  could 
neither  be  important  nor  significant.  And  if  every  word  of 
the  evidence  here  is  accepted  as  absolutely  true,  it  cornea  to 
no  more  than  that  Lord  Huntingtower  in  Scotland,  when 
taking  lodgings  or  rooms  at  an  inn  for  the  woman  with 
whom  he  cohabited,  did  not  say  that  she  was  his  concubine, 
so  as  to  cause  those  who  kept  the  lodgings  or  inn,  if  respect* 
able,  to  refuse  to  take  them  in,  but  gave  their  names  as  Mr. 
and  Mrs.  Tollemache,  which  no  doubt  amounted  to  a  repre- 
sentation that  they  were  married,  but  did  not  amount  to 
habit  and  repute.  If  she  bad  been  introduced  as  his  wife  to 
any  persons  in  the  society  in  which  Lord  Huntingtower  then 
moved,  especially  if  she  had  been  so  introduced  to  ladies, 
there  would  have  been  something  to  consider.  It  is,  in  the 
view  of  the  case  which  I  take,  material,  when  deciding  the 
question  of  fact,  to  remember  that  such  a  case  might  be 
made,  and  I  think  was  put  forward,  by  the  petitioner  in  her 
letter  of  the  5th  of  February,  1849,  and  probably  on  her  be- 
half in  Jarrett's  action  in  1863,  though  it  is  not  now  proved; 
and  indeed  is  not  relied  on  now. 

But  there  is  a  further  way  of  constituting  an  irregu- 
lar marriage  in  Scotland.  A  contract  between  a  man  and 
woman,  capable  of  entering  into  a  contract,  to  be  forthwith 
and  thenceforward  husband  and  wife,  if  serious,  deliberate, 
and  mutual,  constitutes  very  matrimony,  if  there  be  no  im- 
pediment. There  are  no  technical  rules  as  to  the  proof  of 
such  a  contract.     It  may  be  proved  as  any  other  contract. 

All  these  points  were  carefully  considered  and  decided 
by  this  House  in  the  case  of  McAdam  v.  Walker  (')  in  1813. 
514J  The  facts  *there  were  that  Mr.  McAdam,  owner  of  a 
large  entailed  estate,  lived  with  Miss  Walker  as  his  mistress, 
and  had  by  her  children.  On  the  morning  of  the  22d  of 
March,  1805,  between  10  and  11  o'clock,  he  sent  for  three  of 
Lis  servants,  and  on  their  coming  in  said  he  had  called  them 
in  to  be  witnesses  of  his  marriage ;  he  asked  Miss  Walker 
to  rise,  which  she  did.  He  took  her  hand,  and  said,  **  I  take 
you  three  to  witness  that  this  is  my  lawful  wife,  and  the 
children,  by  her  are  my  lawful  children."  Miss  Walker  did 
not  speak,  but  curtsied  in  token  of  assent.  There  was  no 
writing  whatever.  That  afternoon,  a  few  hours  after  this 
marriage,  and  before  there  could  have  been  any  subsequent 
intercourse,  or  time  for  habit  and  repute,  Mr.  McAdam  shot 
himself.     It  was  in  that  case  that  the  Lord  President  (Sir 

0)  1  Dow.,  148. 
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Islay  Campbell)  said  that  he  did  not  conceive  that  McAdam 
was  of  samcient  sound  mind  to  contract  at  the  time  of  mar- 
riage ;  and  that  at  any  rate  he  conceived  the  object  of  Mr. 
McAdam  to  have  been  not  to  make  Miss  Walker  his  wife,  but 
Ills  widow.  How,  said  Lord  Eldon,  it  was  possible  for  him 
to  make  her  his  widow  without  making  her  his  wife  could 
not  very  easily  be  conceived. 

Lord  Eldon  and*  Lord  Redesdale  gave  very  careful  and 
elaborate  opinions,  and  Lord  Eldon  proposed  (*),  ''that  the 
present  judgment  should  be  prefacedTby  some  finding  which 
might  distinguish  it  from  the  loose  cases  noticed  by  the  bar. 
The  finding  might  be  of  this  nature: 

"1st.  That  at  the  time  of  the  declaration  of  marriage  in 
question  Mr.  McAdam  was  of  sound  mind  and  able  to 
contract. 

"2d.  That  being  thus  of  sound  mind  it  was  unnecessary 
to  decide  upon  the  question  of  previous  insanity,  or  any 
circumstances  connected  with  it. 

*'3d.  That  by  the  declaration  of  marriage,  and  the  facts 
and  circumstances  connected  with  this  declaration,  it  ap- 
peared that  the  parties  did,  on  the  22d  of  March,  1805, 
intend  forthwith  to  marry,  and  did  accordingly  contract 
very  matrimony." 

I  may  observe  that  there  can  be  no  contract  of  any  kind 
between  any  parties  unless  there  be  mutual  consent,  but 
that  if  one  of  the  parties  use  words  intended  to  induce  the 
other  party  to  contract  on  the  faith  that  he  himself  means 
to  consent,  and  does  thereby  induce  the  other  to  contract 
accordingly,  he  is  precluded  *from  denying  that  he  [515 
did  so  consent,  ana  the  contract  is  binding.  The  evidence 
here,  if  it  proves  anything,  proves  that  Lord  Huntingtower 
was  consenting,  but  if  the  question  rose  as  to  the  effect  of 
a  pretended  consent  to  marry  so  given  as  to  preclude  him 
in  an  ordinary  case  of  contract,  I  should  be  very  unwilling 
to  dissent  from  what  is  so  well  expressed  by  Lord  Stowell 
in  Dairy mple  v.  Dalrymple  ('). 

This  being  a  question  as  to  a  Scotch  peerage,  your  Lord- 
ships act  upon  the  Scotch  rules  of  evidence  and  not  upon 
the  English,  where  the  laws  of  the  two  countries  are  not  the 
same.  They  do  differ  on  the  questions  as  to  when  the  rule 
against  hearsay  is  to  be  relaxed  where  the  hearsay  evidence 
is  that  of  a  deceased  person,  and  so  far  as  any  points  arise 
on  that  difference,  your  Lordships  have  already  decided.  I 
do  not  think  that  the  petitioner,  Elizabeth  Acford,  who  is 
asserting  that  she  was  the  wife  of  Lord  Huntingtower,  would, 

(I)  1  Dow.,  at  p.  186.  {*)  2  Ilagg.  C.  R.,  at  p.  107  ;  see  jdo«/,  p.  643. 
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according  to  the  law  of  Scotland,  before  the  37  &  38  Vict, 
c.  64,  have  been  an  admissible  witness  in  a  proceeding  which, 
though  not  strictly  a  declarator  of  marriage,  is  very  much 
of  that  nature,  bat  since  that  act  I  think  she  is  an  admissi- 
ble witness,  though  one  with  a  very  strong  bias,  and  whose 
evidence,  therefore,  must  be  received  with  proper  caution. 
Whether  in  any  case  according  to  the  law  of  Scotland  the 
evidence  of  one  witness  would  be  suflBcient,  or  whether  in  an 
English  court,  where  one  witness  is  enough,  it  would  be  safe 
to  act  upon  the  evidence  of  a  woman  in  such  a  position,  when 
there  was  nothing  either  to  contradict  or  conhrm  it,  may  be 
decided  when  the  question  arises.  But  though  hers  is  the 
only  direct  evidence  as  to  the  fact  of  there  being  a  contract 
to  marry  by  verba  de  prcesenti  in  Scotland,  there  is  evidence 
in  the  present  case  proper  to  be  considered  as  confirming, 
and  also  evidence  proper  to  be  considered  as  contradicting, 
her  statements  on  that  point.  I  take  it  that  both  by  the  law 
of  Scotland  and  England  evidence  may  be  given  of  what  is 
commonly  called  the  res  gestce.  It  is  not  very  easy  some- 
times to  draw  the  line  between  what  are  res  gestce  and  what 
not ;  but  when  admissible  as  such,  it  does  not  matter  whether 
the  res  gestce  took  place  in  England  or  in  Scotland.  To  put 
a  case  which  has  never  happened,  but  which  might  happen, 
— suppose  the  question  were  whether  there  was  a  valid 
516]  Gretna  Green  marriage,  the  only  direct  *evidence  as 
to  the  contract  at  Gretna  Green  being  that  of  the  woman, 
who  swore  that  she  was  there  married  per  verba  de  prcesenti. 
It  could  hardly,  I  think,  be  disputed  that  evidence  that  the 
alleged  husband  ordered  post-horses  at  Carlisle  to  take  him 
and  the  woman  to  Gretna  Green  would  be  admissible  as  part 
of  the  res  gestce^  and  though  happening  in  England  and  be- 
fore the  alleged  ceremony,  would,  if  proved  by  independent 
tf^stiraony,  go  far  to  corroborate  her  statement  that  she  was 
then  and  there  married.  If  only  proved  by  her  own  testi- 
mony, of  course  it  could  add  no  weight  to  it.  And  so,  if  it 
were  proved  that  immediately  after  the  alleged  ceremony  the 
couple  went  to  England,  and  there  were  by  habit  and  repute 
treated  as  married  people,  though  that  taWng  place  in  Eng- 
land could  not,  possibly,  constitute  a  marriage,  it  would 
surely  confirm  her  testimony  as  to  the  alleged  contract  in 
Scotland ;  and  so,  if  it  were  shown  that  in  England,  imme- 
diately after  the  alleged  marriage,  she  was  reputed  to  be, 
and  submitted  to  be  reputed  to  be,  a  concubine,  and  not  a 
wife,  it  would  go  far  to  shake  her  testimony  as  to  the  mar- 
riage. When  things  said  amount  to  being  part  of  the  res 
gestce^  proof  of  them  is  admissible,  whether  the  speaker  is 
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alive  or  dead,  and  whether  he  is  called  as  a  witness  or  not ; 
but  many  things  done  or  said  by  a  witness  are  admissible 
on  the  other  side  to  shake  the  credit  of  that  witness,  which 
would  not  be  admissible  if  that  witness  were  not  called.  I 
think  the  letter  of  the  6th  of  February,  1849,  to  which  I  at- 
tach much  importance,  falls  within  this  class  of  evidence. 

My  Lords,  it  is  of  great  importance  that  the  administra- 
tion of  justice,  especially  where  there  is  much  difference  be- 
tween rhe  parties  in  wealth  and  state,  should  not  only  be 
fair  and  impartial,  but  also  that  it  should  be  beyond  suspi- 
cion. This  caused  your  Lordships  to  give  the  petitioner 
more  time  and  more  opportunity  to  bring  forward  her  case 
than  she  was  at  all  entitled  to  claim.  And  this  induces  me 
to  state  the  reasons  for  the  opinion  on  the  evidence  to  which 
I  have  come  fully,  and  I  fear  it  may  be  felt  tediously,  in 
detail. 

I  will  now  proceed  to  state  what  I  understand  to  be  the 
material  part  of  the  evidence  given  at  your  Lordships'  bar ; 
and  what  is  the  effect  which  it  has  on  ray  mind,  ana,  in  my 
opinion,  ought  to  have  upon  your  Lordships'  minds,  in  de- 
ciding the  question  of  fact. 

Elizabeth  Acford,  after  stating  that  she  was  seduced,  or, 
as  she  *assert8,  ravished  by  Lord  Huntingtower  in  [517 
the  end  of  1843,  says  that  he,  by  repeated  promises  to  marry 
lier,  induced  her  to  agree  to  go  to  London  to  live  with  him. 
She  asserts  that  such  promises  were  also  contained  in  letters 
which  she  cannot  produce,  because  they  were  taken  from 
her  and  have  been  destroyed  by  Lord  Huntingtower.  And 
it  does  appear  that  some  letters  were  so  taken  from  her,  and 
are  not  produced  by  his  representatives.  Whether  the  let- 
ters she  specifies  were  amongst  those,  and  whether  their 
contents  are  accurately  given  by  her,  are  matters  depending 
entirely  on  her  credit.  A  profligate  man  would  readily 
make  such  promises  by  word  of  mouth  to  a  woman  and 
they  could  never,  as  the  law  then  stood,  be  proved  against 
him.  A  prudent  man  would  not  have  made  such  promises 
in  writing,  as  these  letters  would  enable  her  to  maintain  her 
action  for  breach  of  promise  of  marriage.  As  Lord  Hunt- 
ingtower was  profligate  and  not  prudent  there  is  no  improb- 
ability in  this  part  of  her  story.  She  lived  with  him  in 
London  and  elsewhere,  but  represents  that  she  had  no  fur- 
ther intercourse  with  him  till  she  was,  as  she  says,  married 
to  him  in  Scotland.  But  as  in  cross-examination  she  admits 
that  she  had  lived  in  several  successive  lodgings  provided  by 
him  under  the  name  of  Mrs.  Tollemache,  he  visiting  her  under 
the  name  of  Mr.  Tollemache,  that  he  often  passed  the  night 
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there,  sometimes  sleeping  in  a  bed  in  her  dressing-room, 
sometimes  in  a  chair  in  her  bedroom,  and  finally,  when 
pressed,  refusing  to  swear  that  he  did  not  sometimes  sleep 
on  the  same  bed  that  she  occapied,  pp.  142, 143, 1  think  that 
may  be  disregarded,  and  this  motive  for  marrying  her  at  all, 
did  not  exist.  She  asserts  that  he  was  all  this  time  con- 
stantly promising  to  marry  her,  bnt  did  not  do  so  because 
she  was  in  bad  health,  which  would  be  no  impediment  to 
performing  the  ceremony  of  marriage,  and  because  they 
could  not  be  married  before  the  registrar  till  they  had  re- 
sided in  one  place  for  three  weeks,  but  they  lived  together 
for  six  months. 

Then  comes  a  matter,  which,  if  proved  by  independent 
testimony,  would,  as  I  have  previously  explained,  be,  in  my 
opinion,  important  confirmation  of  her  assertion  that  she 
was  married  in  Scotland.  I  will  read  the  passage  from  the 
shorthand  writers'  notes. 

While  you  were   at  Trevor  Square,  did  Mr.   Eenrick  visit  you  ? — ^Yes ;  lie 
used  to  dine  there  occasionally. 
518]    •With  Lord  Huntingtower?— Yes,  and  Mrs.  Eenrick. 

While  you  resided  at  Trevor  Square,  did  any  conversation  take  place  between 
you  and  Lord  Huntingtower  with  reference  to  a  marriage  ? — Yes,  after  the  din- 
ner was  removed  Huntingtower  requested  Mr.  Eenrick  to  be  all  attention,  as 
he  had  me  up  from  my  parents  expressly  to  make  me  his  wife,  and  he  meant  to 
take  me  to  Scotland  and  marry  me  there  according  to  the  laws  of  Scotland, 
because  he  had  asked  Lady  Dysart's  consent,  and  she  had  refused  ;  she  would 
not  give  her  consent  to  it.  He  said  he  was  determined  to  make  me  his  wife/ 
whether  she  would  consent  or  not,  and  that  he  was  determined  to  take  me  to 
Scotland  and  marry  me  by  the  Scotch  Uws. 

Was  Mrs.  Eenrick  present  on  this  occasion  ? — I  think  so,  I  cannot  be  nre. 
I  imagine  she  was  there.  I  think  she  dined  there  that  day,  and  Eenrick 
advis^  Lord  Huntingtower  to  seek  professional  advice,  as  be  did  not  know  tbe 
real  mode  of  the  Scotch  marriages,  or  something  to  that  e£Fect. 

Was  that  the  only  conversation,  or  were  there  other  conversations  ? — A  great 
many. 

Whilst  you  were  at  Trevor  Square  ? — ^Whilst  1  was  at  Trevor  Square  ;  and  I 
said  that  I  should  return  to  my  family  again.  I  was  yery  wretched  and  very 
miserable. 

Did  you  say  why? — Well,  yes;  because  he  did  not  seem  to  carry  it  out  so 
quick  as  I  considered  he  ought  to  have  done,  and  one  obstacle  was  put  and  then 
another,  money  matters,  I  believe,  not  in  his  feelings  towards  me,  for  hewss 
very  much  attached  to  me. 

You  said  just  now,  **  Because  he  did  not  carry  it  out  so  quick  ;"  what  did  you 
mean  by  that? — Because  he  did  not  carry  out  the  marriage  so  quickly  as  I 
thought  he  ought  to  have  done,  and  I  told  him,  I  threatened  him,  I  would  go 
home  to  my  family  again,  and  I  would  never  see  him  any  more,  and  the  world 
roust  know  of  his  conduct  about  me.  I  did  not  hold  it  out  as  a  threat  to  him ; 
I  held  it  out  as  I  considered  I  was  justified  in  doing  so.  And  be  said,  *'  Dearest, 
it  shall  be  carried  out  if  I  live,  and  before  another  month  ;"  and  then  after 
seeing  his  family,  I  think  his  mother,  Lady  Dysart,  gave  him  some  money, 
and  he  went  to  Scotland,  and  he  told  his  mother  he  was  going  to  take  me 
there  to  make  me  his  wife. 

(Mr.  Shiress  Will :)  Did  Lord  Huntingtower  tell  you  the  reason  whv  he  went 
to  Scotland  ?^Ye8,  he  told  me  that  he  should  go  to  Scotland,  andheshoald 
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take  a  hoase  in  order  for  us  to  live  down  there,  and  he  explained  the  marriage 
laws  to  me  ;  he  explained  them  to  me  in  this  way ;  he  said  if  he  went  to  Scot* 
land  and  niade  a  vow  before  witnesses  that  we  intended  to  beoome  man  and 
wife,  that  woald  be  a  leeal  marriage. 

That  he  told  yon  beu)re  going?— Yes,  before  going;  and  he  said,  "Lizzie, 
yon  had  better  accept  of  it  in  that  way."  I  'said,  "It  is  not  a  proper  one ;  it  is 
a  reckless  one."  He  said  it  was  not  so  if  it  was  carried  out  in  a  true  spirit ;  and 
I  consented  to  go,  with  a  good  deal  of  persoaslon.  At  least,  he  went  first,  and 
he  took  the  house  Qredan  Cottage,  Trinity,  Edinbargh,  and  in  the  meantime 
Mr.  and  Mrs.  Eenrick » 

He  went  first  ?— Yes,  and  he  was  away  a  week. 

And  then  he  retarned  t — ^Tben  he  returned. 

What  did  he  say  to  you  when  he  retarned? — I  was  boarding  at  the  Kenricks 
then,  and  he  said  that  he  had  taken  the  house  doWn  there,  Grecian  Cottage,  in 
order  to  make  me  his  wife,  and  that  I  was  to  come  to  Scotland  ;  and  I  objected 
•to  it,  and  Mrs.  Kenrick  said,  "Well,  do  not  be  foolish."  She  said,  r619 
"  You  go.  I^t  him  do  it  in  his  own  way."  I  said,  "  I  will  not  go  with  him  ;" 
and  he  said,  "  Very  well,  then  I  will  soon  determine  upon  that  point.  You 
need  not  go— you  can  follow  me ;"  which  I  did  do. 

Then  he  went  down  to  Scotland  again  ? — ^Yes. 

Then  did  yoa  hear  from  him  ?— -I  heard  from  him,  and  the  Searicks  heard 
from  him. 

What  has  become  of  the  letters? — They  were  along  with  all  the  rest. 

What  did  he  say  in  the  letter  to  you  ?-^He  spoke  very  affectionately  to  me, 
and  begged  of  me  to  keep  up  my  spirits  and  everything  should  go  right  and 
proper ;  that  he  meant  honorably  to  me  from  the  first  moment ;  tliat  he  could 
not  live  without  me,  and  that  none  of  his  family  should  ever  stand  as  a  bar 
between  him  and  me  in  becoming  man  and  wife. 

Then  did  voa  go  down  to  Scotland  ?^-I  went  down  in  a  steamship  called  the 
Clarence.  Mr.  and  Mrs.  Kenrick  came  to  Blackwall,  and  we  dined  there  ;  and 
then  they  saw  me  on  board,  and  handed  me  over  to  the  captain.  We  left  there 
on  Saturday  night  between  9  and  10  o'clock,  and  we  ought  to  have  arrived  on 
the  Tuesday  night,  whereas  by  a  severe  storm  we  did  not  get  in  till  the  Thurs- 
day evening,  and  Huntingtower  was  very  unhappy  and  miserable  Indeed ;  he 
thought  we  were  all  drowned. 

There  is  no  misapprehension  as  to  what  she  means  to 
assert  as  to  Mrs.  Kenrick' s  knowledge  of  all  this,  for  when 
on  cross-examination  she  is  asked — 

*'  Why  did  you  not  go  with  Lord  Huntingtower  to  Scotland  f — Her  answer 
is,  "  I  followed  him.  I  did  not  go  with  him.  He  wished  me  to  go,  but  I  would 
not.  Mrs.  Kenrick  blamed  me  for  it.  I  said,  I  do  not  care,  I  will  not  go  with 
him.  I  stopped  at  her  house."  And  afterwards,  when  she  is  cross-examined  as 
to  a  dinner  which  she  said  was  given  at  Greenwich  on  her  return  to  celebrate 
the  wedding,  and  asked  if  there  were  any  ladies  there  present,  and  says,  "  Three, 
one  of  whom  was  Mrs.  Kenrick,"  she  is  asked,  "  Mrs.  Kenrick  knew  perfectly 
that  before  you  went  to  Scotland  you  were  not  married  ?"  and  answers,  "  She 
was  perfectly  aware  of  it,  and  she  arranged  matters  with  Lord  Huntingtower, 
my  stopping  there,  and  their  seeing  me  oft  at  Blackwall,  and  we  dined  together 
there.    They  were  Lord  Huntingtower's  friends,  not  mine.** 

Mr.  Kenrick  is  dead.  He  was  still  alive  in  1853,  when 
Jarrett  bronght  his  action,  as  to  which  1  shall  have  more  to 
say.  Mrs.  Kenrick,  now  Mrs.  Steg^all,  is  alive.  Your 
Lordships  adjourned  the  proceedings  for  a  fortnight  that  she 
might  be,  if  possible,  produced  as  a  witness.  She  was  pro- 
duced, and  instead  of  confirming  Elizabeth  Acford's  testi- 
34  Eng.  Kep.  37 
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mony  contradicted  it.  She  says  that  when  first  she  saw 
Elizabeth  Acford,  Lord  Hantingtower  introduced  her  as  his 
wife,  and  said  that  they  had  been  married  three  days  before 
in  the  country  (which,  if  he  said  it,  was  a  falsehood,  but  it 
is  by  no  means  incredible  that  he  did  then  tell  a  lie),  and 
520]  that  she  *alwa3rs  believed  them  to  be  legally  married, 
and  never  heard  of  their  being  in  Scotland  at  all.  She  adds 
what,  if  she  is  giving  evidence  bona  fide^  shows  both  that 
her  memory  has  greatly  failed  her,  she  being  now  an  aged 
woman,  and  also  that  the  intimacy  between  her  and  L^rd 
Huntingtower  and  Elizabeth  Acford  has  been  greatly  exag- 
gerated. For  she  says  that  she  continued  to  see  them,  and 
they  continued  to  live  together,  till  she  and  Mr.  Kenrick 
went  to  New  Zealand  in  1852,  from  which  they  returned  in 
1853.  Now  we  know  both  from  Elizabeth  Acford's  testi- 
mony, and  from  written  documents,  that  in  1848  Elizabeth 
Acford  was  discarded  by  Lord  Huntingtower,  he  alleging, 
truly  or  falsely,  that  she  had  a  clandestine  correspondence 
with  Mr.  Kenrick,  and  that,  in  1849  and  1850,  she  was  in 
receipt  of  parish  relief,  and  in  1851  Lord  Huntingtower  was 
married  to  Miss  Burke  and  living  with  her.  I  see  no  reason 
to  doubt  that  this  witness  is  spewing  what  she  now  believes, 
and  though  her  memory  has  much  failed  her,  I  think  that 
as  long  as  she  remembered  anything  at  all  about  the  matter 
she  could  hardly  forget  what  Elizat^th  Acford  says  if  it  was 
true.  I  may  add  that  in  1853,  when  Jarrett's  action  was 
tried,  Mrs.  Kenrick  was  a  younger  woman,  and  must  have 
had  a  much  fresher  recollection  of  everything.  I  think, 
therefore,  that  there  is  here  a  conflict  oi  testimony  as  to 
a  material  part  of  Elizabeth  Acford^  s  evidence. 

I  resume  reading  the  notes  of  her  evidence  where  I  left 
oflfinl844: 

Did  anybody  then  meet  yoa  ? — Yes,  Frederick  Spicer,  his  man-senrant,  with 
a  carriage  and  a  pair  of  horses ;  and  he  saw  to  my  luggage,  and  tliey  drove  me, 
he  and  another  man,  to  this  Trinity  Cottage,  within  three  miles  of  Edinburgh ; 
and  there  Lord  Hantingtower  received  me  on  the  lawn  ;  he  was  very  kind  and 
very  affectionate. 

Will  yon  state  to  their  Lordships  all  that  passed ;  you  say  that  Lord  Hant- 
ingtower received  you  upon  the  lawn  ? — Yes,  he  received  me  upon  the  lawn, 
and  the  first  thing  he  did  he  shook  hands  with  me  ;  he  was  thankful,  he  said, 
I  had  arrived  after  the  storm,  and  he  presented  me  with  a  white  rose  ;  and  then 
he  gave  me  his  arm,  and  I  went  in  the  house,  and  then  he  called  hia  man-ser- 
vant, and  he  said,  ''Fred"  (or  Frederick,  or  something)  "you  must  l>e  oar 
clergyman.  I  have  brought  Miss  Acford  here  expressly  to  make  her  my  wife, 
and  whether  I  live  or  die,  always  stand  up  for  her."  He  said,  "My  family 
would  do  anything  rather  than  that  I  should  marry  this  lady,  but  my  object  is 
to  bring  her  out  as  my  wife,  which  she  deserves  ;"  and  he  placed  his  band  on 
my  shoulder,  and  he  said,  **\  now  make  you  my  wife  in  the  presence  of 
Frederick  Spicer," 
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•Did  Splcer  say  anything? — Spicer  said,  "I  will,  my  Lord."  [521 

Did  you  say  anything? — I  said,  "  Yes,"  I  took  liim  for  my  hnsband. 

Do  you  remember  what  yon  said?— No,  I  cannot  exactly  remember  at  the  mo- 
ment.    I  said  *'  Yes,"  I  think. 

Will  yoQ  tell  as  in  your  own  way  what  else  happened  ? — Then  in  the  coarse 
of  the  evening  (it  was  daylight  then  np  to  8  or  9  o'clock)  be  gave  me  a  ring, 
which  I  have  now  got  on  my  hand.  Do  yoa  wish  me  to  produce  it? — Yes,  cer- 
tainly. 


It  was  a  wedding  ring,  and  he  pnt  it  on  my  finger,  and  he  said,  "  Dearest  you 
are  now  my  wife.'^  That  is  the  ring  (producing  a  ring).  I  cannot  wear  it  on 
my  wedding  finger.     Would  my  Lords  like  to  look  at  it  ? 


Is  it  an  ordinary  wedding  ring? — It  is  an  ordinary  wedding  ring.  It  is  ten 
years  ago  that  I  left  off  wearing  it  simply  because  my  finger  swelled.  It  got  too 
small  for  me.     I  can  now  wear  it  on  my  little  finger. 

That  you  say  is  the  ring  which  Lord  Huntingtower  gave  you  ? — That  is  the 
ring  which  Lord  Huntiogtower  gave  me. 

On  the  evening  of  the  first  day  you  arrived  ? — On  the  evening  of  the  first  day 
I  arrived. 

Did  anything  else  pass  on  that  day  that  you  wish  to  tell  us ;  any  other  conver- 
sation, or  anything  of  the  kind  ? — I  said,  '*  Is  that  all  the  ceremony  ?"  a^d  he 
said,  "  Yes,  it  is  quite  enough."  He  said,  '*  Fred  has  been  our  clergyman,  and 
lie  will  answer  for  it,"  or  something  to  that  effect.  With  that  I  told  him  I  was 
scarcely  contented,  but  he  said,  "  rfot  so,  it  is  legal,  and  my  father  being  a 
Scotch  peer  will  make  the  marriage  more  binding.  It  is  a  true  marriage."  He 
said,  "  And  I  can  never  marry  any  other  women  hereafter." 

What  did  you  do  or  say  to  that? — I  said,  "  I  was  content,"  "  I  was  satisfied," 
and  I  considered  myself  from  that  hour  to  be  the  wife  of  Lord  Huntingtower 
«&lways,  honorably  so  ;  and  I  am  sure  I  never  had  any  doubt  upon  it.  I  felt 
that  it  was  right  and  proper,  because  he  had  told  me  so,  and  then  I  made  in- 
quiries privately,  unknown  to  him,  and  I  was  told  also  that  it  was  a  legal  mar- 
riage. 

Have  you  told  us  all  ? — No,  there  was  no  female  servant  that  day,  and  In  the 
morning  she  arrived,  a  woman  called  Margaret  Ritchie,  I  believe,  and  she  came, 
and  then  he  called  in  Frederick  Spicer  and  Margaret  Ritchie,  and  then  repeated 
the  same  words,  and  said,  *'  I  have  brought  Miss  Acford  (or  at  least  she  is  now 
Lady  Huntingtower)  here  to  Scotland  to  make  her  my  wife,  and  I  call  you  two 
as  witnesses  to  the  marriage."  He  said, ' '  My  mother,  Lady  Dysart,  has  written 
a  letter  to  me  calling  me  a  fool,  and  a  gull,  for  taking  my  wife  "  (as  he  called 
xne  then)  "  to  Scotland  ;  but  I  defy  the  whole  of  them."  He  read  part  of  Lady 
Dysart's  letter  to  the  two  servants,  and  she  said  in  the  letter,  "  For  ever  after- 
wards, Lionel,  you  must  call  that  woman  your  wife  ;  you  can  never  marry  again." 
She  was  indignant,  of  course,  but  of  course  there  it  was.  He  said,  *'Now, 
Frederick,  if  anything  happens  to  me.  always  stand  up  that  this  lady  is  my  legal 
wife ;"  and  he  said  "  I  will,  my  Lord." 

Was  that  all  that  passed  in  the  presence  of  Spicer  and  Margaret  Ritchie? — 
There  might  have  been  more  said,  but  I  think  that  is  about  all. 

How  long  did  you  and  Lord  Huntingtower  remain  at  Grecian  Cottage? — It 
was  some  weeks ;  it  was  over  three  weeks,  I  believe  ;  it  might  be  four,  and  it 
might  be  more  than  that,  but  I  do  not  think  it  was.  From  that  evening  we 
lived  together  as  man  and  wife  ;  we  cohabited  together  as  man  and  wife  from 
'*the  hour  he  made  me  his  wife  by  saying  those  words  in  the  presence  of  [522 
his  servants. 

Up  to  that  time  had  you  any  intercourse  with  him  after  what  passed  at  South- 
stoke? — Certainly  not.  My  health  was  not  suificiently  adequate  to  anything  of 
the  kind  ;  and  not  only  that,  but  my  mind  and  feelings  were  quite  in  disgust 
about  it,  or  having  it  alluded  to. 

I  have  already  expressed  my  opinion  that  the  way  in 
ivhich  the  two  treated  each  other  after  thi9  alleged  contract 
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of  marriage,  in  England  is  admissible  as  part  of  the  res  ges- 
tcBj  and  may  be  of  weight  as  confirming  or  as  shaking  the 
credibility  of  the  evidence  of  Elizabeth  Acford,  which  is  the 
onljr  evidence  directly  proving  the  contract  in  Scotland, 
which,  according  to  the  law  of  Scotland,  made  very  matri- 
mony. 

Their  first  daughter  was  registered  as  a  legitimate  child. 
This  was  done  by  her,  she  says,  at  his  request.  The  second 
daughter  was  registered,  and  the  registry  signed  by  Lord 
Huntingtower  himself,  on  the  2d  of  January,  1847.  It  de- 
scribes the  child  as  the  legitimate  child  of  William  Lionel 
Talmash,  and  the  mother  as  being  Elizabeth  Talmash,  form- 
erly Acford.  This  is,  I  think,  the  only  real  confirmation  of 
her  story.  And  it  is  strong  confirmation,  for  (though  noth- 
ing done  in  England  could  make  matrimony)  such  an  act  as 
this,  registering  the  child  as  legitimate,  though  by  what  was 
practically  a  fictitious  name,  tends  to  show  that  he  was  then 
acting  as  if  she  was  his  wife,  and  so  confirms  her  statement 
that  enough  had  taken  place  in  Scotland  to  constitute  mat- 
rimony. This  must  be  given  its  due  weight  in  her  favor. 
The  other  supposed  confirmations  came  to  nothing.  Gen- 
eral Harrison  is  called  and  gives  evidence  to  the  effect  that 
he  became  acquainted  with  Lord  Huntingtower,  then  living 
in  a  very  disreputable  way  under  the  name  of  Mr.  Tollemache, 
wi^h  Elizabeth  Acford  under  the  name  of  Mrs.  Tollemache ; 
and  that  in  1847  he  had  a  conversation  with  Lord  Hunting- 
lower  which,  if  accurately  remembered  after  the  lapse  of 
more  than  thirty  years,  shows  that  Lord  Huntingtower  then 
told  a  story  as  to  which  I  shall  only  say  that  it  is  quite  at 
variance  with  what  she  says.  And  that,  profligate  as  it  was 
for  him  to  speak  so  of  any  woman,  it  is  to  me  quite  incredi- 
ble that  even  Lord  Huntingtower  should  speak  thus  of  a 
woman  whom  he  was  then  treating  as  his  lawful  wife. 

From  1844,  when  they  returned  from  Scotland,  till  1848, 
523]  Lord  ^Huntingtower  and  Elizabeth  Acford  continued 
to  live  together.  She  does  not  pretend  that  she  ever  saw  or 
spoke  to  one  of  Lord  Huntingtower' s  relatives.  In  1848  she 
wa3  staying  at  a  Miss  Pottle's.  It  appears  that  the  lodg- 
ings had  originally  beea  taken  by  Lord  Huntingtower,  it 
Hoes  not  quite  appear  when,  under  the  names  of  Mr.  and 
Mrs.  Langford.  Elizabeth  Acford  had,  she  tells  us,  became 
convinced,  probably  cjuite  correctly,  that  Lord  Huntiog- 
towt?r  was  cohabiting  with  another  woman.  He  had  asserted, 
iht^  Bays  falsely,  that  she  had  improper  communication  with 
Mr.  Kenrick.  There  were  scenes  between  them,  and  he,  she 
cajs,  took  from  her  by  force  various  letters,  and  then  this 
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occurred.     I  will  read  her  own  words  as  appearing  ia  the 
shorthand  writer's  notes  at  page  79. 

What  did  he  do  with  those  letters  after  he  had  broken  open  the  box  ? — He 
took  them  away.  I  do  not  know  what  he  did  with  theln.  He  said,  "  Miss  Pot- 
tle, I  wish  to  speak  to  you,"  and  she  said,  "  Walk  in  here."  So  he  did,  and  ha 
Baid,  ••  This  lady  is  not  my  wife."  Miss  Pottle  said,  **  What  right  then  had  you 
to  bring  this  lady  here?"  He  said,  "  Well,  my  family  say  she  is  not  my  wife." 
She  said,  "  ThAt  has  nothing  to  do  with  me  what  your  family  says.  Tou  brought 
ber  here  and  introduced  her  as  your  wife,  and  I  believe  it ;  you  have  sworn  it  to 
zne."  He  said,  "  I  am  not  going  to  pay  for  her  board  and  lodging  here.  Turn 
her  out."  I  said,  "  You  cruel  brute."  "  No,"  says  Miss  Pottle,  **  she  shall  not 
be  turned  out.  I  will  do  what  is  right  by  this  unfortunate  lady,  and  you  shall 
pay  for  it,"  and  so  she  did.  She  kept  me  and  my  children  and  servants,  and  she 
brought  an  action  in  the  Bromley  County  Court,  and  she  recovered  the  money 
for  our  board  and  lodging. 

Do  you  know  of  your  own  knowledge  that  Miss  Pottle  brought  an  action 
mgainst  Lord  Huntingtower  ? — Tes,  she  snpodnaed  me  in  the  case ;  so  I  attended. 

Against  whom  did  she  bring  the  action  ?-— Lord  Huntingtower. 

In  the  Bromley  County  Court  ? — ^Yes. 

Were  you  present  in  the  county  court  on  any  of  those  occasions  ? — Yes,  and  I 
was  examined  bv  the  judse. 

Were  you  a  witness? — I  do  not  know  ;  thej  sabpoBnaed  me. 

Did  you  give  evidence? — They  asked  me  several  questions,  and  Lord  Hunting- 
tower had  got  a  number  of  professionals  there,  and  he  every  now  then  looked 
up  in  my  face,  and  was  goin^  to  say  something  to  me,  and  then  ceased.  The 
jadge  said,  "  It  is  evident  that  yon  have  made  yourself  liable  to  support  this 
ladv  as  your  wife,  and  it  is  your  duty  to  pay  the  bills,"  and  it  was  ordered  so, 
and  they  recovered  the  money  at  different  times,  and  I  understood  that  he  got 
the  money  from  Lady  Dysart,  because  hia  valet  happened 

This,  you  say,  was  at  the  Bromley  County  Court? — ^Yes,  in  Kent 

Can  you  remember  when  it  was? — It  was  in  some  part  of  the  winter.  I  know 
it  was  very  cold.  I  was  then  nursing  my  third  dear  baby,  a  young  baby. 
She  must  have  been  about  five  montb^  old.  I  nursed  her  till  she  was  eight 
months  old. 

Do  you  mean  in  the  winter  of  1848  ?— The  year  that  my  last  child  was  bom. 

It  was  a  short  time  after  we  travelled  up,  you  know. 

^{Lord  Watwn) :  How  many  times  was  LK)rd  Huntinfi^wer  sued  in  [524 
the  county  court  ? — Three  times,  I  think,  by  the  same  lady.  The  judge  told  her 
she  could  recover  her  money  at  all  times. 

My  Lords,  at  that  time,  and  until  the  11th  of  July,  1853, 
when  the  17  &  18  Vict.,  c.  99,  came  into  operation,  a  wife 
was  not,  in  England,  an  admissible  witness  against  her  hns« 
band,  so  that,  appearing  as  a  witness  against  Lord  Hunting- 
tower was  an  assertion  that  she  was  not  his  wife,  and,  so  far, 
is  a  contradiction  to  her  main  story.  I  do  not,  however, 
attach  any  weight  to  this,  as  she,  probably,  was  not  aware 
of  the  law  of  evidence.  If  the  judge's  decision  was  that, 
wife  or  no  wife,  Lord  Huntingtower  had  made  himself  liable 
to  Miss  Pottle  till  the  contract  with  her  already  made  had 
expired,  it  was  perfectly  right ;  if  he  said  that  he  would 
be  liable  to  her  on  any  fresh  contract  entered  into  after* 
wards,  I  think  he  was  wrong,  but  I  do  not  think  he  can  have 
80  said.    At  all  events,  Miss  Pottle  did  not  continue  to  keep 
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her,  and  she  fell  into  great  distress,  and  applied  to  Lady 
Dysart.  Two  letters,  dated  in  December,  1848,  and  Jan- 
uary, 1849,  are  produced,  signed  E.  Acford;  for  some 
reason,  I  do  not  inquire  what,  the  correspondence  was  after- 
wards carried  on  by  her  as  E.  Ackland. 

I  have  already  expressed  my  opinion  that,  though  noth- 
ing done  or  said  by  her  could  either  make  a  marriage,  if 
there  was  not  one,  nor  undo  the  effect  of  the  marriage,  if 
there  was  one,  yet,  wlien  she  is  called  as  a  witness,  it  is  com- 
petent for  the  other  side  to  give  evidence  of  any  statements 
made  by  her  for  the  purpose  of  destroying  her  credit ;  the 
weight  of  such  evidence,  of  course,  varying  according  to  cir- 
cumstances. It  will  be  in  your  Lordships  recollection  that 
she  says  now  that  Lord  Huatingtower,  in  1844,  explained  ta 
her  what  was  the  law  of  Scotland,  with  an  accuracy  not  to 
have  been  expected  from  him,  and  that  she  has  remembered 
it  ever  since,  with  a  tenacity  of  memory  rather  surprising, 
and  must,  of  course,  have  remembered  it  much  better  in 
1849.  I  may  add  also  that  it  appears  that  in  1865  she  re- 
ceived a  Damphlet  published  soon  after  the  Yelverton  Case, 
which  dioL  contain  a  statement  of  the  law  of  Scotland  such 
as  she  now  says  she  knew  from  1844 ;  and  it  is  a  part  of  her 
evidence  now  that  not  only  had  she  believed  Lord  Hunting- 
tower's  statement  that  he  had  told  Lady  Dysart  all  about 
his  marriage,  but  that  she  had  read  a  letter  from  Lady 
525]  *I)vsart  to  him  to  that  effect.  I  will  now  read  her 
letter  of  February,  1849,  correcting  the  bad  spelling : 

Prince*  Square, 

6th  February,  1849. 

HaJam, — With  thankfulness  and  gratitude  to  you  do  I  acknowledge  the  re- 
coii^  of  your  kind  letter,  with  five  pounds  inclosed. 

1  will  attend  to  all  your  wishes  in  every  respect,  and  shall  be  elad  to  inform 
you  the  moment  matters  are  finally  arranged  on  the  part  of  Lord  H.  if  he  will 
do  tin y thing  for  me.  I  have  no  doubt,  Madam,  with  your  kind  interference,  his 
liortlahip's  feelings  may  alter  toward  me  and  his  poor  children.  I  am  still  will- 
Iti^  to  give  up  the  letters,  as  I  do  not  wish  to  hold  any  papers  of  His  Lordship's, 
that  I  may  the  sooner  forget  that  I  ever  knew  such  an  uoliappy  man  ;  but  in  the 
faeus  of  his  children  do  I  see  the  very  image  of  himself,  which  calls  to  mind  all 
my  wn?<ichedness.  You  say.  Madam,  in  your  letter  that  you  should  like  to 
kiiiviv  Hhat  His  liordship's  letters  contain  that  is  of  importance  to  me.  They  all 
UA\  tlmt  he  has  acknowledged  me  as  his  wife  by  living  together  as  such  in 
ScxiUami.  From  that  time,  in  the  year  1844,  he  gave  me  his  name,  and  iotro- 
duct^»  me  as  his  wife  to  every  one.  He  himself  has  had  all  three  of  the  children 
i^Ut^nMl  in  the  name  of  Tollemache.  and  I  always  considered  myself  a  married 
WEHUt^xi  from  that  time,  and  he  has  often  said  if  I  did  not  feel  quite  safe  he  would 
tiiki*  tni^  to  an  English  church  and  make  me  his  wife  openly,  as  he  could  not  be 
lt«m*J'  without  me,  but  that  he  should  be  discarded  by  his  family,  bat  that  ho 
did  mu  mind  ;  but  out  of  feelings  to  his  noble  family  and  birth,  I  did  not  wish 
Jiign  til  do  so,  as  I  have  often  told  him  if  he  had  married  a  lady  in  his  own 
*|ihfirci  it  would  have  been  a  comfort  to  himself  and  friends,  but  this  I  could  not 
^mtadu  him  both  beforv  and  since  the  fatal  occurrence  that  took  place  between 
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us.  If  I  had  stadied  my  own  interest  and  f  atare  respectability  more  than  I  did 
In  that  case,  I  shonld  now  have  been  a  happy  woman.  I  could  not  bear  the 
thought  of  one  so  noble  as  himself  to  share  the  fate  with  one  so  humble,  if  his 
family  should  discard  him  ;  but  he  said  in  one  of  his  letters,  **  I^t  us  rather  beg 
our  bread  together  than  ever  part,  for  we  were  intended  for  each  other,  and  no 
one  shall  put  us  asunder."  The  task,  Madam,  is  too  painful  for  me  to  dwell  on, 
otherwise  I  should  like  for  you  to  know  more,  and  I  should  like  to  send  you  s 
copy  of  all  His  Lordship's  letters.  I  then  think  you,  as  a  mother,  could  pity  me, 
and  see  how  cruelly  I  have  been  dealt  with  by  His  Lordship  ;  but  I  do  not  wish 
to  hurt  your  feelings  or  injure  Lord  H.  in  your  kind  estimation  towards  him,  for 
Jie  is  to  be  pitied  by  every  one.  I  sincerely  trust  he  will  see  his  folly  some  day, 
and  he  may  yet  be  a  comfort  to  you  and  all  his  family.  He  has  my  kind  wishes. 
Madam,  with  regard  to  your  name  being  brought  up  in  the  Bromley  Court,  the 
question  was  not  asked  of  me  if  you  gave  me  any  money.  It  was,  *'  If  I  had 
received  "any  from  Miss  Toone  while  I  was  at  Mr.  Pottle's?"  I  said,  **  No,  I  had 
not."  I  was  then  asked,  "  If  Mr.  Toone  gave  me  anything  when  I  saw  him?" 
I  said,  "  One  sovereign."  Madam,  your  name  was  not  spoken  of  to  me  in  court. 
I  am  sorry  to  inform  you.  Madam,  all  three  of  my  children  are  very  ill,  and  I 
bave  not  any  one  to  do  the  slightest  thing  for  me.  I  am  quite  worn  out  for 
ivant  of  rest,  and  no  one  to  speak  to.    My  life  is  a  burden  to  me. 

I  am.  Madam, 

Your  very  obedient, 

E.  ACKLAND. 

♦Every  man  must  judge  for  himself  whether  this  [526 
is  such  a  letter  as  would  be  written  if  her  present  evidence 
-were  true.  To  me  it  seems  a  very  important  contradiction, 
tending  to  show  that  her  whole  tale  as  to  the  contract  per 
verba  deprcBserUi  is  an  afterthought. 

Lady  Dysart,  after  supporting  her  for  some  time,  with- 
drew her  further  assistance,  and  Elizabeth  Acford  was 
obliged  to  apply  for  parochial  relief ;  in  1851,  as  already 
mentioned,  Ix)ra  Huntingtower  openly  married  Miss  Burke. 
She  says  that  various  people  believed  she  was  the  ri^ht 
Lady  Huntingtower,  pitied  her,  and  assisted  her.  I  think 
this  very  likely,  for  there  are  always  people  who,  from  a 
generous  feeling,  will  help  one  whom  they  think  oppressed, 
and  always  people  who  will  take  up  as  a  speculation  causes 
likely  to  lead  to  a  lucrative  compromise.  N^ow,  it  is  the  law 
of  England  that,  when  a  wife  is  turned  off  by  her  husband 
without  fault  of  hers,  and  left  destitute,  she  carries  with  her 
an  authority  implied  by  law  to  pledge  her  husband's  credit 
for  necessaries  proper  for  the  wife  of  a  man  in  his  degree. 
On  this  doctrine  Mr.  Jarrett  acted;  he  supplied  Elizabeth 
Acford  with  necessaries  certainly  by  no  means  in  excess  of 
what  would  have  been  proper  for  the  wife  of  the  eldest  son 
and  heir  apparent  of  an  earl,  and  then  brought  an  action 
against  Lord  Huntingtower  for  those  as  supplied  on  his 
credit  to  his  wife,  who  as  such  had  pledged  it.  The  action 
was  tried  before  Baron  Alderson  at  the  Kingston  Spring 
Assizes,  1863.    At  that  time  the  wife  could  not  be  received 
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as  a  witness  against  her  husband,  and  those  resting  their 
case  on  Elizabeth  Acford  being  the  wife  of  Lord  Hanting- 
tower  could  not  call  her  as  a  witness.  Bat  all  other  evidence 
that  could  have  been  brought  forward  now  could  have  been 
brought  forward  then,  and  inasmuch  as  the  action  was 
against  Lord  Huntingtower,  everything  which  he  had  said 
or  done  was  admissible  as  against  him,  though  it  would  not, 
unless  part  of  the  res  gestcBj  be  admissible  now.  If  she,  in 
telling  lier  story  to  Jarrett  and  bis  legal  advisers,  rested  her 
marriage  entirely  on  habit  and  repute  in  Scotland,  not  bring- 
ing forward  the  story  of  the  ceremony,  the  inference  is  strong 
that  the  story  of  the  ceremony  is  a  subsequent  invention. 
If  she  did  tell  that  story,  they  knew  that  Frederick  Spicer, 
who  was  then  alive,  and  Margaret  Ritchie,  who  was  then 
527]  *alive,  and  with  both  of  whom  Jarrett  was  in  com- 
munication, were  very  important  witnesses.  And  they  must 
have  known  that  Mr.  Kenrick,  who  was  then  alive,  and  who 
if  not  friendly  to  Elizabeth  Acford  was  at  least  then  hostile 
to  Lord  Hun  ting  tower,  and  Mrs.  Kenrick,  who  then,  near 
thirty  years  ago,  was  not  likely  to  have  forgotton  anything, 
would  be  very  important  witnesses.  I  do  not  attach  much 
weight  to  Lady  Pysart  being  then  alive,  for  she  was  so  hos- 
tile a  witness  that  no  one  would  have  thought  of  calling 
her.  If,  however,  the  case  put  before  them  was  only  that  or 
habit  and  repute,  these  witnesses  probably  would  carry  the 
case  no  further  than  the  letters  mentioned  in  the  letter  of  the 
5th  of  February,  and  they  might  well  hope  that  they  could 
make  such  a  case  from  them  as  to  force  Lord  Huntingtower's 
counsel  either  practically  to  admit  the  truth  of  the  case,  or 
to  call  him  as  a  witness  and  subject  him  to  cross-examina- 
tion. What  evidence  they  did  call  we  do  not  know,  but 
they  failed  in  their  action.  After  this  Elizabeth  Acford  went 
to  flam  House,  where  Lord  and  Lady  Huntingtower  resided, 
:ind  to  Grosvenor  Square,  where  Lady  Dysart  resided,  and 
made  such  a  disturbance  that  finally  it  was  agreed  that  an 
annuity  of  £60  should  be  settled  on  her  in  her  maiden  name, 
£^he  giving  up  all  letters  and  all  claim  on  Lord  Huntingtower, 
mid  a  formal  deed,  dated  the  8d  of  May,  1854,  and  made  be- 
twet^n  Elizabeth  Acford,  spinster,  made  in  the  proper  form 
for  securing  an  annuity  to  a  woman  who  had  been  his  mis- 
trt^8^,  but  all  connection  with  whom  had  ceased  since  the 
middlt?  of  1848,  was  prepared  and  executed  by  her. 
Ut^r  Hxplanation  of  this  is  given  on  cross-examination : 

1  w»i^  (ihlJged  to  do  it  or  starve  and  see  mj  ehUdren  die  at  my  feet ;  there  was 
m0  k^\p  Uit  it  wliatever.  He  said,  "  I  wish  joa  to  do  it,  Liule,  thoagh  ii  is 
npfiufvuilj  Hgainst  yourself ;  you  know  you  are  uiy  legal  wife/'    Ue  said,  '*  Mias 
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Barke  married  me  with  her  eyes  open  ;  she  was  Uioroaffhly  and  purely  aware 
that  yoa  were  my  wife ;  she  knew  I  had  married  you  in  Scotland." 

So  that  your  view  was  that  your  executing  this  deed,  which  described  yon  by 
your  maiden  name  of  Ackford,  and  described  your  children  as  Acford,  and  in 
which  you  covenanted  not  to  molest  him  at  all,  would  have  no  effect  what- 
ever?— Not  the  slightest  effect.  He  said  it  did  not  matter  what  I  did  about 
that,  and  that  if  I  signed  it  in  my  maiden  name  it  would  never  invalidate  my 
marriaee  to  him. 

At  that  time  you  were  thoroughly  and  completely  ocmvinced  that  you  were 
married  to  him  ? — Most  assuredly. 

*How  far  that  prevents  the  effect  of  the  execution  [528 
of  this  deed  in  shaking  her  credit  your  Lordships  must 
judge.  In  1857  she  and  Lord  Huntingtower  resumed  co- 
habitation. He  took  a  house  and  maintained  an  establish- 
ment for  her  whilst  he  was  living  with  the  lady  whom  he 
had  married  in  1851.  An  agreement  was  entered  into 
between  them  in  her  maiden  name  as  Elizabeth  Acford,  pro- 
viding for  the  education  of  her  daughters.  As  I  have 
spoken  with  severity  of  Lord  Huntingtower,  it  is  fair  to  say 
that  for  a  time  he  behaved  well  and  properly  to  his  daugh- 
ters, and  always  seems  to  have  been,  after  his  fashion,  kind 
to  them,  though  his  later  conduct  can  only  be  palliated  on 
the  supposition  that  he  was  insane. 

Towards  the  end  of  1869  Lord  Huntingtower  took  up 
with  a  woman  called  Emma  Dibble,  with  whom  he  lived  till 
his  death  under  various  names.  Your  Lordships  will 
remember  that  it  was  in  1860  that  Lord  Huntingtower 
finally  ceased  to  live  with  the  lady  whom  he  had  married 
in  1861,  and  with  whom  he  lived  as  his  wife  till  then. 
What  follows  I  will  read  from  the  shorthand  notes  of  E. 
Acford' s  cross-examination : 

You  were  then  oonvinced  that  you  were  his  wife  ? — Certainly.  I  am  still  oon- 
▼inced  that  I  had  an  undoubted  right  to  receive  him  as  my  husband. 

And  you  were  convinced  that  your  children  were  legitimate  ?— Most  assuredly. 

Tou  had  not  any  doubt  about  it  ? — Not  the  slightest.  I  felt  myself  an  honor- 
able woman. 

Just  look  at  that  (handing  a  letter  to  the  ioUneaa),  is  that  your  handwriting?— 
Yes. 

I  will  just  read  you  this  letter : 

*'8herbame  Street, 

"14th  December,  1859.    ' 

'* Huntingtower, — If  you  will  give  me  £1,000  I  can  get  married  within  a 
month,  and  in  case  the  man  might  do  as  you  have  done— leave  me  to  the  mercy 
of  the  world,  an  outcast  and  a  l^ggar — I  wUl  thank  you  to  have  it  all  made  over 
to  myself,  so  that  I  may  do  with  it  as  I  think  fit.  An  early  reply  will  greatly 
oblige,"  and  then  it  is  signed  "  Elizabeth.''  You  wrote  that  letter,  did  you  not? 
— Yes,  I  wrote  it,  and  I  perfectly  well  remember  it.  I  know  the  conversation 
that  I  had  had  with  Lord  Huntingtower  prior  to  my  writing  it. 

Were  you  proposing  or  intending  at  that  time  to  get  married  ? — ^Well,  I  never 
intended  it,  but  I  said  to  Lord  Huntingtower,  "  You  have  thought  proper  to  get 
married  «gain,  why  should  not  I  ?"  He  said,  **  If  you  dare  to  get  married  again 
I  will  always  claim  you,  and  will  blow  the  fellow's  brains  out,"  or  something 
to  that  f fleet,  iso  I  wrote  iu  a  pluyTul  manner. 
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This  was  not  seriously  written  then  ? — It  was  not  seriously  written  ;  it  was 
written  in  a  playful  manner.  I  never  felt  I  was  at  liberty  to  marry  again, 
629]  ■  only  ♦!  put  the  question  to  him  when  he  was  with  me,  and  he  said,  '•  If 
you  ever  marry  again  I  will  always  claim  you,  and  I  will  blow  the  fellow's  brains 
out."  That  was  just  his  expression,  and  then  in  a  playful,  teasing  manner  I 
wrote  that  letter.     I  perfectly  well  remember  it. 

That  letter  did  not  express  your  real  intentions  at  all  ? — Certainly  not.  I  did 
it  to  tease  him. 

You  knew,  did  you  not,  that  you  would  be  committing  bigamy  if  you  married 
again  ? — 1  was  aware  that  I  could  not  marry  again.     Certainly  I  was. 

And  that  you  would  be  committing  a  crime  if  you  did? — I  should  be  commit- 
ting bigamy,  as  I  told  him  he  had  done. 

Ihen  you  are  quite  sure  that  this  was  not  done  seriously  ? — On  my  oath,  I  am 
sure. 

He  did  not  send  you  £1,000,  did  he? — No,  he  never  sent  me  any  money  in  the 
shape  of  £1,000  or  1,000  sixpenses.  He  came  to  me  on  the  receipt  of  that  letter, 
and  he  was  very  indignant  at  my  conduct,  as  he  styled  it. 

He  was  very  indignant  that  you  had  suggested  it  ? — Yes,  that  I  should  think 
of  marrying  again. 

You  suggested,  you  know,  that  the  money,  if  it  were  paid  to  you,  should  be 
settled  on  you  ;  had  you  discussed  that  matter  with  Lord  Huntin£:tower?  Per- 
haps you  do  not  quite  understand  me.  You  suggested  in  this  letter,  "I  will 
thank  you  to  have  it  all  made  over  to  myself,  so  that  I  may  do  with  it  as  I  think 
fit." — Yes,  I  did  (laughing).  I  beg  pardon  if  I  smile,  I  cannot  help  it.  I  knew 
it  was 

That  it  was  a  joke,  in  fact ;  that  it  was  meant  as  a  piece  of  fun  ? — ^Yes,  it  was 
meant  as  a  piece  of  fun  from  beginning  to  end,  because  he  was  telling  me  this. 
He  said  to  me,  "  Dearest,  if  I  had  a  thousand  women  to  choose  from,  I  should 
never  have  met  with  one  like  yourself,  so  quiet  and  so  discreet."  I  said,  '*  De- 
cidedly more  so  than  you  have  been,  for  you  have  married  again  and  committed 
bigamy,"  and  I  said,  '*  Do  not  be  surprised  if  I  were  to  do  the  sam&" 

It  was  banter  and  fun  ? — Yes,  there  was  no  seriousness  one  way  or  the  other. 
No  importance  must  be  attached  to  it ;  it  was  a  mere  playful  bit  of  foolery  be- 
tween us.  • 

I  have  not  read  the  whole  of  this  letter.  I  had  not  the  whole  of  it  copied  ;  I 
had  only  the  first  page. — I  do  not  know,  I  am  sure,  what  is  written  there. 

I  will  read  it. — tf  you  read  it  I  will  acknowledge  it. 

*'  P.S.  I  shall  expect  that  you  will  allow  the  children  to  write  to  me  on  ihs 
first  of  every  month  without  coming  through  your  hands  ;  I  ought  to  have  heard 
again  from  them  by  this  time.  E."  That  is  your  writing,  is  it  not  (skoicing  the 
postscript  to  the  witness)  ?    Yes. 

The  first  sheet  is  signed  "  Elizabeth  ?"^Yes,  he  would  not  allow  me  to  sign 
in  any  way  else. 

The  postscript  is  signed,  as  postscripts  generally  are,  with  the  initial  ?—- Yes,  I 
acknowledge  that,  decidedly.     I  was  backward  in  my  hearing  from  my  children- 

You  were  very  fond  of  your  children,  were  you  not  ?— les  ;  it  nearly  broke 
my  heart  his  keeping  them  away  from  me  nearly  for  ten  years ;  he  never 
ftlltnvtid  Tim  tu  ijee  them  hardly. 

Vi>u  would  no:  willingly  have  done  anything  to  injure  your  children? — I 
Wfmhl  hnvf  gjicrificed  my  life  for  them  ;  I  did  my  health. 

5301    ^V^'am  the  postscript  seriously  intended  or  not?— The  postscript  was 
»yn«usly  idU'Liled. 

The  Hrst  sheet  is  pleasantry,  but  the  postscript  is  serious?— The  postscript  is 
ttt*ri0aa  ;  tli©  otbor  was  a  piece  of  foolery  done  to  t^ase  him  more  than  any- 
thifjif  els*i. 

U  that  your  handwriting  (handing  a  letter  to  the  witness)^— Yes. 

And  ThU  aUo  (handing  an  envelope  to  the  witness)^—!  will  honestly  acknowl- 

f&  ev*©ry  tUiT]g.  .  . 

atu  quil^  aure  you  will ;  the  envelope  also  is  in  your  handwnting,  is  it  T- 
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This  is  a  letter  written  from  84  Sherborne  Street,  and  dated  the  12th  of  Feb- 
raarj,  1860  ;  that  is  a  few  months  after  the  last? — Yes. 

And  it  is  addressed  to  '*  P.  R.  Welch,  Esq.,  2  Paper  Buildings,  Temple?"— 
Yes.    That  was  a  gentleman  he  used  to  send  to  me  with  money. 

You  knew  who  Mr.  Welch  was? — Yes. 

A  barrister  ? — Yes,  he  was  a  barrister. 

And  a  friend  of  Lord  Huntingtower's  ? — Yes  ;  he  frequently  used  to  call. 

Afterwards  he  was,  I  think,  a  commissioner  of  bankruptcy  at  Ijeeds  ? — I  did 
not  know  him  then  ;  he  was  practicing  in  the  Temple  when  I  was  introduced  to 
him,  and  for  a  long  time  afterwards  I  used  to  call  there  by  Lord  Huntingtower's 
lequest. 

He  used  to  give  you  money  sometimes  ? — ^Yes,  he  used  to  give  me  money  fre- 
quently from  Lord  Huntingtower. 

Is  Mr.  Welch  dead  ? — ^I  heard  so. 

The  letter  was  read  as  follows  : 

**U  Sherborne  St., 

"  February  12th,  1860. 
"  Sir, — With  reference  to  the  subject  that  I  were  speaking  with  you  upon.  I 
beg  to  repeat  that  I  can  get  married  immediately,  and  will  do  so  if  Lord  Hunt- 
ingtower will  give  me  £500.     I  have  already  written  to  His  Lordship  upon  the 
same  subject.     An  early  answer  will  greatly  oblige, 

"  Sir,— Yours  most  respectfully, 

"Elizabeth  Acford." 
"  To  P.  R.  Welch,  Esq." 

That  was  your  letter  ? — ^Yes.  Mr.  Welch  was  quite  aware  that  I  was  going  to 
write  that  letter. 

Was  that  pleasantry  ? — It  was  more  to  get  money  from  Lord  Huntingtower 
than  anything  else.  Mr.  Welch  was  fully  aware  of  it.  I  do  not  know  that  Mr. 
Welch  did  not  siuggest  it  to  me. 

You  will  not  swear  that,  will  you  ? — I  should  not  like  to  swear  it ;  but  I  am 
almost  positive  that  I  could.  It  was  merely  done  in  a  business  transaction  ;  it 
was  never  intended.  I  never  entertained  seriously  anything  of  the  sort.  It  was 
merely  done  for  mischief. 

Do  you  represent  to  their  Lordships  that  that  letter  was  also  written  in  a  mis- 
chievous spirit  ?— Most  assuredly  it  was,  because  I  always  felt  myself  married 
to  him,  and  I  always  told  Mr.  Welch  so ;  Mr.  Welch  said  he  could  say  nothing 
in  favor  of  Lord  Huntingtower  against  it ;  he  told  Huntingtower  so. 

Did  you  ever  say  to  Mr.  Welch,  or  to  anybody  else,  that  at  that  time  you  were 
in  a  petition  to  get  married  to  a  respectable  householder  in  Islington  ? — I  dare 
say  it  was  said  for  me. 
*pid  you  say  it  ? — I  do  not  know  whether  it  was  in  those  words  or  not.  [53 1 
Did  you  tell  Mr.  Welch,  when  you  were  pressing  him  for  money,  that  you 
could  get  married,  and  that  you  could  get  married  immediately,  if  you  liked,  to 
a  respectable  householder  in  Islington? — Well,  I  had  several  offers  of  marriage 
from  different  parties,  but  they  did  not  know  that  I  was  a  wife ;  they  thought 
that  I  was  a  widow  lady. 

The  people  in  Islington  thought  that  you  were  a  widow?— They  thought 
that  I  was  a  widow  lady  ;  and  when  I  had  those  offers  of  marriage  I  felt  quite 
indignant. 

In  1860.  or  at  the  latter  end  of  1850,  had  you  an  offer  of  marriage  ?— I  do  not 
know,  really. 

Just  try  and  recollect? — I  might  have  had  ;  I  really  cannot  say ;  I  never 
entertained  it. 

You  had  several,  had  you  not,  when  you  were  living  in  Sherborne  street? — 
I  might  have  had. 

You  might,  of  course,  Madam  ;  but  is  it  the  fact  that  you  had  ?— Yes.     Lord 
Huntingtower  made  me  sign  my  name  like  that ;  he  said'  it  was  better  to  do  so. 
Who  did? — Lord  Huntingtower;   he  said,  "You  had  better  sign  yourself 
"Elizabeth  ;"  do  not  sign  it  "  Huntingtower." 
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It  was qaite  natural  that  voa  shoald  have  signed  it  *' Elizabeth";  bat  let  me 
draw  your  atteutlou  to  this  letter,  to  Mr.  Welch.  About  this  time,  when  this 
letter  was  written,  did  you  not  tell  Mr.  Welch  that  you  had  had  an  offer  of 
marriage  ? — Yes,  I  did  in  that  letter  assuredly. 

And  by  word  of  mouth? — Yes  ;  if  he  came  to  my  house  I  might  have  done  it 

By  word  of  mouth,  did  you  not  tell  him  that? — Yes ;  and  I  told  him  he  had 
better  tell  Lord  Huntingtower. 

Did  you  not  tell  him  by  word  of  month  that  yon  had  got  a  yery  good  offer?— 
Yes,  I  think  I  did. 

And  that  you  would  get  married  if  Lord  Huntingtower  gave  yon  a  sum  of 
money? — Yes ;  I  did  not  see  why  I  should  not  get  married,  as  he  had  done.  I 
did  not  see  why  I  should  spend  my  days  in  abject  poverty  while  Lord  Hunting- 
tower had  committed  bigamy ;  and  Mr.  Welch  told  me  if  I  did  I  should  be 
prosecuted.  He  said,  "You  can  tell  Lord  Huntingtower  that,  if  yon  like."  I 
said,  "  I  shall  certainly  tell  him,  and  ask  him  for  money." 

When  you  told  him  that  you  had  a  right  to  get  married  as  Lord  Huntingtower 
had  got  married,  yon  were  serious  in  what  vou  said? — ^I  was  not  serious.  I 
wanted  liOrd  Huntingtower  to  give  me  up  wholly  and  solely,  or  oome  and  live 
with  me  altogether,    x  wanted  him  all  or  nothing. 

If  he  would  have  given  you  up  altogether ?~Bat  he  would  not ;  he  would 

never  give  me  up  ;  never. 

Please  listen  to  me.  If  he  had  been  willing  to  give  you  up  altogether,  and 
to  give  you  a  sum  of  money,  you  were  prepared  to  get  married? — I  might  have 
done. 

You  were  prepared ;  this  letter  says  so? — Yes,  I  had  an  offer. 

What  I  have  said  is  the  truth,  is  it  not? — ^I  haid  an  offer,  but  I  never  made  up 
my  mind  to  it. 

Of  the  effect  of  this  in  shaking  her  credit  your  Lordships 
must  jnd^e. 

532]  *Then  comes  a  very  strange  storv,  into  which  I  shall 
not  enter  in  much  detail.  It  rests  on  the  testimony  of  Mrs. 
Whiting,  the  eldest  and  only  surviving  daughter  of  Lord 
Huntingtower,  and  strange  as  it  is,  it  is  so  confirmed  by  a 
variety  of  documents  that  I  believe  it.  Lord  Huntingtower 
had  treated  her  well  and  sent  her  to  be  educated  abroad. 
In  February,  1863,  she  was  sent  for  by  him  and  brought 
to  the  house  where  Lord  Huntingtower  was  living  with  Emma 
Dibble,  sometimes  under  the  names  of  Mr.  and  Mrs.  Digby, 
and  sometimes  under  the  names  of  Mr.  and  Mrs.  Manners. 
Then  Lord  Huntingtower  developed  a  scheme  of  mingled 
ingenuity,  folly,  and  wickedness.  He  told  her  that  her 
position  would  be  greatly  improved  if  her  legitimacy  conld 
be  established,  and  that  it  could  be  establish^  if  she  would 
go  to  her  mother  pretending  to  have  run  away  from  Vienna 
against  his  will,  and  instigate  her  to  take  proceedings  to 
establish  her  marriage  with  him,  which  would  have  the  effect 
of  setting  him  free  from  Miss  Burke  and  establish  his 
daughter's  legitimacy.  That  then  her  mother,  thus  proved 
to  be  his  wife,  might  divorce  him  on  the  ground  that  he  was 
living  in  open  adultery  with  Mrs.  Dibble,  and  then  he  would 
be  able  to  marry  Mrs.  Dibble ;  that  any  respectable  solicitor 
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would  take  np  her  case  on  speculation,  but  if  not  he  would 
furnish  the  money,  but  it  was  to  be  the  most  profound  secret 
that  it  came  from  him.  My  Lords,  I  do  not  much  blame 
Mrs.  Whiting,  then  a  mere  child,  for  doing  what  a  father 
who  had  always  been  kind  to  her  commanded ;  and  I  think 
it  superfluous  to  say  anything  as  to  Lord  Huntingtower's 
conduct.  Elizabeth  Acford  would  not  enter  into  this  scheme, 
the  certain  effect  of  which  would  have  been  to  destroy  her 
annuity.  He  then  refused  to  pay  it.  She  brought  an  action 
on  the  annuity  deed  in  her  maiden  name.  He  pleaded  in 
bar  that  she  was  his  wife,  which  she  denied,  and  the  issue 
thus  joined  was  tried  at  the  Maidstone  Spring  Assizes,  1866, 
before  the  Chief  Baron  Pollock.  She  was  called  as  a  wit- 
ness, whether  by  Lord  Huntingtower^s  counsel  or  her  own 
does  not  distinctly  appear.  I  will  read  what  she  now  says 
on  cross-examination  as  to  her  evidence  from  the  shorthand 
writer's  notes: 

You  were  called  to  prove  that  yon  were  Lord  Hantin^wer's  wife?— I  was 
not  exactly  called  to  prove  that ;  their  object,  I  believe,  was  to  get  the  money. 

Your  object  was  to  get  the  money  ? — I  believe  my  solicitor's  object  was  to  get 
*the  money.  I  do  not  know  that  they  were  prepared  to  ask  the  ques-  [533 
tion  about  my  being  his  wife,  or  otherwise. 

What  I  want  to  pat  to  you  is  this,  when  you  gave  your  evidence  before  the 
court,  did  you  say  a  word  about  the  ceremony  that  was  performed  before  Spicer? 
— No,  I  did  not. 

Not  a  syllable  t— No,  not  In  court. 

Of  course  you  knew  all  about  it  ? — Yes,  I  knew  all  about  it,  and  I  knew  I  was 
his  wife ;  but  I  did  not  think  there  was  any  occasion  to  say  it  when  the  man 
was  claiming  me  as  such.     I  did  not  bother  alx>ut  that. 

You  said  no  syllable  about  what  we  have  called  the  *'  ceremony  f ' — No,  not 
in  court.    I  was  not  called  upon  to  do  so. 

Yon  were  sworn  to  give  evidence,  were  you  not,  before  you  gave  your 
evidence? — Yes. 

At  that  time  yon  knew  you  were  married  ;  you  knew  that  the  ceremony  had 
been  performed  :  you  knew  everything  that  you  have  told  us  to-day,  or  told  us 
since  you  began  to  give  your  evidence  ? — I  knew  it,  and  I  have  spoken  the  truth. 

Lord  Hantingtower  cannot  have  told  his  counsel  of  the 
contract  before  Spicer,  yet  if  it  had  been  true,  or  even  if  it 
liad  been  asserted  in  Jarrett's  action  in  1863,  he  must  have 
known  it. 

On  this  evidence  the  Chief  Baron  directed  a  verdfct  for 
the  defendant,  subject  to  leave  to  move.  A  rule  7iisi  was 
obtained,  but  cause  was  never  shown.  Lord  Hnntingtower's 
counsel  having  consented  that  it  shonld  be  made  absolute. 

I  suppose  they  explained  to  Lord  Huntingtower  that  the 
verdict  if  it  stood  would  not  aflfect  Lady  Huntingtower's 
rights ;  and  that  if  he,  contrary  to  all  probability,  succeeded 
in  establishing  that  his  marriage  with  her  was  bigamous, 
her  friends  would,  in  all  probability,  indict  him  for  bigamy ; 
and  that  after  all  be  would  not  be  a  bit  nearer  his  ultimate 
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object  of  marrying  Emma  Dibble,  for  the  Queen's  Proctor 
would  certainly  intervene  and  prevent  a  divorce  by  collu- 
sion. Though  Lord  Huntingtower  had  no  re^rd  to  his 
character,  and  I  think  I  may  say  be  had  by  this  time  no  char- 
acter in  the  least  worthy  of  his  regard,  he  would  hardly  be 
insensible  to  the  force  of  these  considerations.  But,  whatever 
might  be  the  reasons,  the  verdict  was  entered  for  theplain- 
tiflP,  and  she  received  the  money,  and  her  solicitors  the  costs. 

I  have,  for  the  reasons  I  stated  before,  gone  through  the 
evidence  at,  I  fear,  tedious  length. 

If  the  burthen  of  proof  lay  on  those  denying  the  first 
marriage,  to  prove  that  Elizabeth  Acford  tells  a  falsehood 
634]  in  asserting  that  *there  was  a  marriage  per  verba  de 
pQ'cesenti  in  Scotland  in  1844,  I  think  there  is  ample  evi- 
dence to  justify  a  finding  in  their  favor.  But  the  burthen 
of  proof  being  on  the  other  side,  and  the  question  for  your 
Lordships  being  whether  the  evidence  is  such,  and  of  so 
satisfactory  a  nature,  as  to  satisfy  you  aflSrmatively  that 
that  there  was  such  a  marriage,  I  think  your  Lordships  can- 
not hesitate.  I,  without  the  least  doubt,  express  my  opinion 
that  it  is  not  proved,  and  I  advise  your  Lordships  to  find  in 
the  same  way. 

Lord  Watson  (after  alluding  to  some  of  the  facts  pre- 
viously given,  and  stating  that  he  would  in  future  designate 
the  lady  styling  herself  ''Elizabeth  Dowager  Lady  Hunt- 
ingtower" as  the  petitioner)  continued: 

It  appears  from  the  statements  in  the  case  for  the  peti- 
tioner, and  it  is  certainly  established  by  the  evidence,  that 
although  the  marriage  of  Lord  Huntingtower  to  Miss 
Burke,  in  September,  1851,  came  to  her  knowledge  shortly 
after  its  celebration  in  facie  ecclesice  the  petitioner  took  no 
steps  to  have  the  validity  of  her  alleged  irregular  Scotch  * 
marriage  of  July,  1844,  or  the  nullity  of  the  marriage  of 
1861,  judicially  declared ;  and  that  the  legitimacy  of 
William  John  Manners  and  the  other  children  born  of  the 
marriage  between  Lord  Huntingtower  and  Miss  Burke  was 
never  impeached  until  these  proceedings  began  in  August, 
1880.  During  the  twenty-one  years  which  elapsed  between 
the  date  of  their  marriage  and  the  death  of  Lord  Hunting- 
tower, and  for  eight  years  after  that  event,  Miss  Bnrke 
occupied,  before  tlie  world,  the  position  of  Lady  Hunting- 
tower, liis  lawful  wife  and  widow,  und  their  children,  from 
the  time  of  their  birth,  held  the  unchallenged  repute  and 
status  of  legitimacy. 

But,  however  unfortunate  that  result  might  be,  it  is  un- 
doubted  law  that,   if  it  be  proved    to  your  Lordships'. 
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satisfaction,  that  Lord  Huntingtower  was  married  to  th*5 
petitioner  in  Scotland,  and  according  to  the  law  of  Scot- 
land, in  the  year  1844,  his  Lordship's  subsequent  marriage 
to  Miss  Burke  in  1851  was  utterly  void,  and  the  issue  of 
that  marriage  are  illegitimate.  To  use  the  language  of  Lord 
Stowell  in  the  well-known  case  of  Dalrymple  v.  Dalryirh- 
ple{'\  "the  first  marriage,  if  it  be  a  marriage  upheld  by 
the  *law  of  the  country,  can  have  no  competitor  in  [535 
any  second  marriage  which  can  by  legal  possibility  take 
place ;  for  there  can  be  no  second  marriage  of  living  parties 
in  any  country  which  disallows  polygamy.  There  may  ba 
a  ceremony,  but  there  can  be  no  second  marriage;  it  is  a 
mere  nullity." 

The  burden  of  proving  the  alleged  marriage  of  1844  rests, 
of  course,  upon  the  petitioner;  but  I  venture  to  doubt 
whether  the  onus^  which  is  always  incumbent  on  the  party 
alleging  an  irregular  marriage,  is  increased  by  the  mere  fact 
of  the  other  spouse  having  subsequently  thought  fit  to  con- 
tract a  regular  marriage.  If  the  petitioner,  immediately 
after  his  marriage  with  Miss  Burke  became  known  to  her, 
bad  brought  a  suit  against  Lord  Huntingtower  for  restitu- 
tion of  conjugal  rights,  and  had,  in  that  action,  adduced 
evidence  sufficient,  apart  from  any  question  of  second  mar- 
riage, to  prove  her  own  marriage  to  Lord  Huntingtower,  I 
am  disposed  to  hold  that  the  same  evidence  would  have  been 
sufficient  to  sustain  the  validity  of  that  marriage,  as  in  a 

auestion  with  the  innocent  wife  and  children  of  the  second, 
iut  the  second  marriage  is,  in  all  such  cases,  an  important 
circumstance,  which  may,  when  taken  in  connection  with 
the  conduct  of  the  party  challenging  it,  give  rise  to  a  pre- 
sumption against  the  reality  of  the  first  marriage ;  and  it  is 
a  material  fact  in  the  present  case,  that  these  proceedings 
have  been  instituted  by  the  petitioner  thirty-six  years  after 
the  marriage  which  she  seeks  to  set  up,  and  nine-and- 
twenty  years  after  Lord  Hun  ting  tower's  marriage  to  Miss 
Surke.  It  is  obvious  that,  through  the  delay  which  has 
thus  occurred,  a  great  deal  of  testimony  bearing  on  the 
all*^ged  marriage  of  1844,  which  would  have  been  available 
seven  or  eight  and  twenty  years  ago,  has  been  necessarily 
lost.  The  petitioner's  counsel  strenuously  argued  that  the 
circumstances  of  his  client  have  all  along  been  such  that 
neither  she  nor  her  son  can  be  held  responsible  for  that 
delay ;  but  I  cannot  accept  that  argument.  Even  if  their 
long  inaction  was  owing  to  their  misfortune  rather  than  their 
fault,  that  seems  to  me  to  be  a  consideration  of  no  relevancy 

O  2Hagg.,C.  R.,  129. 
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in  any  question  with  the  children  of  Miss  Barke.  Their 
legitimacy  was  never  disputed,  they  had  no  notice  of  the 
claims  now  pnt  forward  by  the  petitioner  and  her  son,  and 
had  notice  been  given,  it  lay  with  the  petitioner  and  not 
with  them  to  take  the  initiative.  In  these  circamstances  I 
5361  ^^  o'  opinion  that  the  ^status  which  the  wife  and 
children  of  the  regular  marriage  of  1861  have  so  long  been 
permitted  to  enjoy  without  molestation,  raises  a  strong  pre- 
sumption  in  favor  of  their  legal  right  to  that  status^  and 
casts  a  corresponding  orms  upon  the  petitioner.  Wherever 
the  evidence  leaves  room  for  reasonable  doubt  your  Lord- 
ships ought,  in  my  opinion,  to  presume  in  favor  of  William 
John  Manners,  and  against  the  petitioner  and  her  son  Albert 
Edwin. 

The  number  of  cases  similar  to  the  present  is,  happily, 
not  large ;  but,  so  far  as  I  am  aware,  in  no  other  case  save 
one,  to  which  I  shall  shortly  refer,  has  the  challenge  of  a 
marriage  on  the  ground  that  the  husband  or  wife  was  one  of 
two  living  spouses  of  a  previous  marriage  been  long  de* 
layed.     Of  the  cases  cited  at  the  bar,  in  Pennycook  v. 
Oraite  and  Orintoni^)  DalTymple  v.  Dalrymple  {^)^   and 
Longwoith  v.  Yelverton  ("),  the  challenge  was  brought  im- 
mediately after  the  party  alleging  the  first  marriage  came  to 
know  of  the  second ;  whilst  in  McOregor  v.  Jolly{*),  a 
period  of  nearly  two  years  was  suffered  to  elapse.     But  in 
the   case   of  Wright  or  Webster  y.  Wright^   JV^.  (*),  Mrs. 
Webster,  whose  paternity  was  not  in  dispute,  raised,  after 
her  father's  death  in  1883,  an  action  to  have  it  found  and 
declared  that  he  had  contracted  an  irregular  marriage  with 
her  mother  in  Scotland  about  the  year  1805.    Her  mother 
lived  till  1888,  but  meantime,  in  1816,  nineteen  years  before 
her  action  was  brought,  her  father  had  entered  into  a  regu- 
lar marriage  by  banns  in  England,  of  which  issue  were  bom. 
The  late  Lord  Moncrieff,  whose  judgment  was  accepted  by 
the  Inner  House,  held  that  the  proof  led  was  insufBcient, 
and  his  Lordship  thus  explains  in  his  note  the  presumptions 
which  he  had,  in  the  circumstances  of  the  case,  applied  to 
its  consideration.     *^The  English  marriage  is  a  fact  of  very 
great  importance  in  the  cause,  as  bearing  upon  the  reality 
of  the  proof,  and  affording  presumption  both  of  fact  and  law 
against  any  equivocal,  doubtful,  or  suspicions  state  of  the 
evidence." 

0)  Mor.  Diet,  12,677.  vol  iv,  p.  259;  Rev.  on  app.,  8  WiL  4 
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The  case  of  the  petitioner  is  that  she  and  the  late  Lord 
Hnntingtower  mutually  consented  to  take,  and  did  accept, 
each  other  *a8  lawful  spouses,  in  the  presence  of  wit-  [537 
nesses,  within  a  cottage  then  occupied  hj  his  Lordship,  in 
the  neighborhood  of  Edinburgh ;  and  it  is  beyond  dispute 
that  such  mutual  acknowledgment  by  a  man  and  woman, 
between  whom  no  legal  impediment  exists,  with  the  real  and 
present  purpose  of  becoming  spouses,  is  of  itself  enough  to 
constitute  a  marriage  according  to  the  law  of  Scotland. 
When  the  deliberate  interchange  of  consent  deprcesenti  be- 
fore witnesses  has  been  fully  proved,  no  further  evidence  is 
requisite,  and  no  subsequent  acts  or  declarations  of  the 
pair  can  make  them  other  than  married  persons.  As  stated 
by  Lord  Eldon  in  the  case  of  McGregor  v.  Jolly  {')j  "  When 
you  are  satisfied  that,  according  to  the  law  of  Scotland, 
there  has  been  actually  a  marriage  between  A.  and  B.,  no 
subsequent  conduct  is  to  be  received  in  order  to  entitle  you 
to  say  that  that  marriage,  which  has  been  actuallv  bad  and 
actually  celebrated  effectually,  is  to  be  undone.  '  But  in 
cases  where  there  is  not  plena  probatio  of  such  an  inter- 
change of  consent,  or  in  the  case  of  a  ceremony  being  proved, 
bat  a  doubt  remaining  gtu)  animo  it  was  gone  through,  it  is 
competent  to  inquire  into  the  subsequent  conduct  of  the  par- 
ties towards  each  other.  And  if  it  be  found  that  they  af- 
terwards lived  together  and  were  babite  and  repute  married 
persons,  and  it  appear  that  their  cohabitation  was  referable 
to  the  antecedent  ceremony,  these  circumstances  will  be  suf- 
ficient to  establish  that  the  ceremony  was  intended  to  con- 
stitute and  did  constitute  ipsum  mcUrimonium.  On  the 
other  hand,  if  it  be  found  that  the  subsequent  behavior  of  the 
parties  was  not  consistent  with  their  having  contracted  mat- 
rimonial relations,  that  will  suffice  to  discredit  the  ceremony, 
and  negative  marriage. 

It  appears  to  me  to  be  essential,  in  dealing  with  the  evi- 
dence in  the  present  case,  to  keep  in  view  the  fact  that  the 
petitioner  does  no  allege  a  marriage  by  habit  and  repute. 
The  possibility  of  such  a  marriage  is  excluded  by  the  circum- 
stances of  the  case.  The  law  of  Scotland  accepts  the  con- 
tinuous cohabitation  of  a  man  and  woman  as  spouses, 
coupled  with  the  general  repute  of  their  being  married  per- 
sons, as  complete  evidence  of  their  having  deliberately  con- 
sented to  marry;  but  in  order  to  sustain  that  inference  their 
cohabitation  must  be  within  the  realm  of  Scotland.  Cohab- 
itation *furth  of  Scotland  will  not  constitute  mar-    [538 
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riage,  altboagh  it  may  be  competently  founded  on  either  as 
corroborative  evidence  of  a  cenemony  in  Scotland,  or  as  evi- 
dence that  a  ceremony  proved  to  have  taken  place  in 
Scotland  was  truly  intended  by  the  parties  as  a  present  in- 
terchange of  matrimonial  consent.  ]Now  the  petitioner  and 
Lord  Huntingtower  were  certainly  not  in  Scotland,  at  the 
time  the  alleged  ceremony  took  place,  for  more  than  a . 
month — a  period,  in  my  opinion,  snort  of  what  is  required 
in  order  to  establish  a  marriage  by  habit  and  repute :  and 
any  subsequent  cohabitation  had  by  them  was  in  England. 
And,  even  assuming  that  the  character  of  their  cohabitation 
in  England  was  such  as  would  have  warranted  the  inference 
of  marriage  if  it  had  taken  place  in  Scotland,  the  i)etitioner 
can  take  no  benefit  thereby,  unless  she  can  show  that  such 
cohabitation  was  distinctly  referable  to  the  alleged  ceremony 
at  Grecian  Cottage.  In  my  opinion,  that  ceremony  is  the 
leading  fact  which  it  lies  upon  the  petitioner  to  establish, 
and  must  be  instructed  by  at  least  a  substantial  amount  of 
reliable  testimony,  independently  of  inferences  which  may 
be  drawn  from  cohabitation  in  England.  To  rest  the  con- 
clusion that  a  ceremony  must  have  taken  place  mainly,  or 
in  any  material  degree,  upon  such  inferences,  would  go  far 
to  destroy  the  principle  that  a  Scotch  marriage  cannot  be 
derived  from  English  habit  and  repute. 

I  shall  now  proceed  to  consider  the  evidence  with  the  view 
of  ascertaining  how  far  it  bears  out  the  petitioner's  allega- 
tion of  a  marriage  in  Scotland,  per  verba  deprcesenii.  One 
striking  feature  of  that  evidence  is  that  the  petitioner  her- 
self is  the  only  witness  to  that  which  is  alleged  by  her  to 
have  taken  place  at  Grecian  Cottage,  Trinity,  and  almost  the 
only  witness  who  speaks  to  the  relations  subsisting  between 
her  and  the  late  Lord  Huntingtower  before  and  after  their 
visit  to  Scotland  in  the  year  1844.  The  parties  to  a  declara- 
tor of  naarriagejp^  teroa  de  prcesenti  having  now  been,  by 
the  enactments  of  37  &  38  Vict.  c.  64,  made  competent  wit- 
nesses, I  see  no  reason  why  the  direct  and  uncontradicted 
testimony  of  the  person  alleging  the  marriage,  if  corrobo- 
rated to  some  extent  by  the  indirect  testimony  of  others,  and 
supported  by  the  facts  and  circumstances  of  the  casq,  should 
not  receive  eflfect.  But  it  will  always  be  necessary,  in  a  case 
of  that  kind,  to  test  very  strictly  the  statements  given  in 
639]  evidence  by  a  woman  interested  *in  establishing  that 
she  held  and  holds  the  honorable  status  of  a  wife,  and  not 
the  degrading  position  of  a  mistress,  and  that  her  issue  are 
lawful  children  and  not  bastards.  And  in  that  view,  and  as 
bearing  upon  the  credit  to  be  attached  to  the  evidence  of  the 
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petitioner,  the  relations  which  subsisted  between  her  and 
the  late  Lord  Huntingtower,  before  her  alleged  marriage  of 
July,  1844,  appear  to  me  to  be  matter  of  more  than  usual 
importance.  When  a  marriage  by  habit  and  repute  is 
sought  to  be  established  by  a  woman  who  admits,  or  against 
whom  it  is  proved,  that  her  cohabitation  with  her  alleged 
husband  began  in  illicit  intercourse,  that  fact,  as  was  held 
hf  this  House,  in  the  case  of  Cunningliam  v.  Ounning- 
ham  C),  raises  a  presumption  against  her,  which  can  only  be 
overcome  by  strong  evidence  of  a  change  in  the  character  of 
this  cohabitation.  That  presumption  has  not  been  held  to 
apply,  and  cannot  apply  with  the  same  force,  when  the 
woman  sets  up  a  marriage  by  declaration  of  mutual  consent 
before  witnesses  ;  but  it  is  nevertheless  an  important  ques- 
tion in  this  case  whether  it  be  the  fact  the  petitioner  lived  in 
concubinage  with  Lord  Huntingtower  before  they  went  to 
Scotland.  The  petitioner  denies  that  she  did,  but  I  have 
come  to  the  conclusion  that  her  statements  upon  this  part  of 
the  case  are  inconsistent  with  the  troth ;  and  that  conclu- 
sion compels  me  to  regard  her  testimony,  so  far  as  uncor- 
roborated, with  suspicion. 

The  QtoTjr  which  the  petitioner  tells  of  her  introduction  to 
Lord  Huntingtower,  and  of  their  mutual  relations  from  that 
time  until  they  met  at  Grecian  Cottage  is  a  very  singular 
one.  It  would  appear  that  the  petitioner,  who  had  been  in 
service  at  Bathwick  Rectory,  gave  up  her  situation,  in  the 
end  of  the  year  1843,  and  shortly  thereafter  t)ecame  one  of 
the  inmates  of  a  house  at  Southstoke,  about  five  miles  from 
Bath.  It  is  needless  to  dwell  upon  the  account  given  by  the 
petitioner  of  how  she  came  to  be  there,  which  is  in  itself  far 
from  satisfactory ;  but,  assuming.it  to  be  true,  the  inference 
is  that  she  must  have  been  inveigled  thither  by  Lord  Hunt- 
ingtower, upon  the  false  representation  that  she  had  been 
engaged  as  a  servant  by  bis  mother,  Lady  Dysart.  What 
occurred  there  according  to  her  statement  is, — that  Lord 
Huntingtower  professed  an  ardent  affection  for  her,  which  she 
did  not  ^reciprocate,  that  she  fled  to  her  own  room,  in  [540 
order  to  avoid  his  importunities, — that  his  Lordship  fol- 
lowed, committed  a  violent  and  cruel  rape  upon  her  person, 
and,  after  his  vile  purpose  had  been  effected,  tried  to  soothe 
her  by  promises  of  marriage.  At  first  the  petitioner  would 
listen  to  no  terms  of  compromise ;  but,  eventually,  all  means 
of  escape  from  the  house  having  been  cut  off,  she  accepted 
his  renewed  offers  of  marriage,  but  refused  to  have  inter- 
course with  him  until  she  became  his  lawful  wife.    And  the 

(')  2  Dow.,  482. 
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petitioner  solemnly  asserts  that  Lord  Hnntingtower  made  no 
second  attempt  to  have  connection  with  her,  and  that  she 
maintained  her  chastity  inviolate  until  she  had  gone  throagh 
a  ceremony  of  marriage  in  Scotland,  upon  the  faith  of  which 
she,  for  the  first  time,  voluntarily  submitted  to  his  embraces. 

My  Lords,  it  Is  a  remarkable  fact  that,  even  in  these  cir- 
cumstances, this  injured  woman  should  not,  the  moment  she 
was  at  liberty  to  leave  Southstoke,  have  placed  herself  un- 
der the  protection  of  her  natural  guardians,  until  such  time 
as  Lord  Hnntingtower  was  ready  to  fulfil  his  promises  of 
marriage.  Instead  of  that  she  went  straight  to  London,  to 
meet  the  man  who  had  outraged  her,  and  thenceforward 
lived  in  his  company  at  hotels,  and  in  various  lod^ngs  taken 
b^  him  for  his  own  and  her  accommodation.  It  is  also  sig- 
nificant that,  from  the  time  she  joined  Lord  Hnntingtower 
in  London,  the  petitioner  discarded  her  maiden  name  of 
Elizabeth  Acford,  and  they  passed  at  their  different  resi- 
dences for  man  and  wife,  being  generally  known  as  Mr.  and 
Mrs.  ToUemache  or  Talmash.  The^  must,  according  to  the 
petitioner's  own  account,  have  continued  to  live  together  in 
this  fashion  for  at  least  four  months  before  they  went  to 
Scotland  in  the  summer  of  1844.  And  it  does  not,  in  my 
opinion,  detract  from  the  significance  of  these  circumstances 
that,  during  that  period,  the  petitioner  twice  paid  a  visit  to 
her  parents  at  Bideford,  and  as  often  returned  to  London 
in  order  to  resume  her  former  course  of  life  as  Mrs.  Talmash. 

Notwithstanding  the  suspicious  character  of  their  cohabi- 
tation, as  evidenced  by  her  own  statements,  the  petitioner, 
in  her  examination-in-chief,  took  every  possible  occasion  to 
reiterate  the  assertion  that  sHe  had  no  intercourse  with  Lord 
Huntingtower.  But,  on  cross-examination,  the  petitioner 
was  not  only  driven  to  admit  that  Lord  Huntingtower  paid 
541]  visits  to  her  bedchamber  during  the  *night,  but  de- 
clined to  negative  the  suggestion  that  he  had  also  been  in 
bed  with  her.  From  these  circumstances,  my  Lords,  it  ap- 
pears to  me  that  only  one  inference  can  be  drawn  by  a  court 
of  law,  that  inference  being  that,  during  the  jjeriod  in  ques- 
tion, the  petitioner  cohabited  with  Lord  Huntingtower  as  his 
mistress. 

That  such  was  really  the  footing  upon  which  the  petitioner 
lived  with  Lord  Huntingtower  until  July,  1844,  derives 
strong  corroboration  from  the  evidenC/O  of  the  witness  Mrs. 
Steggall,  formerly  Mrs.  Kenrick.  The  petitioner's  testi- 
mony is  to  the  effect  that  Mrs.  Kenrick  knew  her  position 
to  be  that  of  a  chaste  single  woman,  and  was  also  aware  of 
Lord  Huntingtower' s  intention  to  make  her  his  lawful  wife ; 
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that  sbe  was  actually  a  boarder  in  Mrs.  Kenrick's  house  at 
the  time  wbeu  Lord  Huntingtower  went  to  Scotland  ;  and 
that  Mrs.  Kenrick  overcame  her  virtuous  scruples;  per- 
suaded her  to  go  to  Scotland  for  the  purpose  of  being  mar- 
ried ;  and  saw  her  safely  on  board  tne  steamship  Clarence, 
which  conveyed  her  to  Grranton.  Now,  Mrs.  Steggall  states 
positively  that  the  petitioner  was  only  known  to  her  as  Mrs. 
ToUemache,  and  that,  on  the  very  first  occasion  of  their 
meeting,  Lord  Huntingtower  introduced  the  petitioner  to 
her  by  that  name,  and  at  the  same  time  explained  that  they 
had  been  married  in  the  country  only  two  or  three  days  be- 
fore he  came  up  to  London.  No  doubt  the  witness  also 
stated  that,  at  this  distance  of  time,  her  memory  does  not 
retain  all  that  occurred  in  the  year  1844 ;  and  her  answer  to 
numerous  questions  put  to  her,  with  regard  to  the  allega- 
tions of  the  petitioner,  was  nan  memini.  But  I  see  no  rea- 
son to  doubt  that  the  testimony  of  Mrs.  Kenrick,  so  far  as 
^ven  affirmatively,  is  reliable ;  and  whilst  that  testimony  is, 
in  all  respects,  consistent  with  the  probabilities  which  the 
I)etitioners  own  evidence  suggests,  it  appears  to  me  to  ex- 
clude the  idea  that  the  petitioner  was  leading  the  virtuous 
life  of  a  single  woman,  waiting  for  admission  tp  the  honor- 
able state  of  marriage. 

After  some  months  thus  spent  in  London  and  its  vicinity, 
it  seems  to  be  an  undoubted  fact  that  Lord  Huntingtower 
did  go  to  Scotland,  and  take  up  his  residence  at  Gtrecian 
Cottage,  Trinity,  near  Edinburgh,  and  that  the  petitioner 
followed  him.  Why  they  should  have  gone  to  Scotland,  as 
the  petitioner  says  they  did,  for  the  purpose  of  getting  mar- 
ried there,  is  a  problem  of  which,  in  my  ^opinion,  no  [542 
intelligible  solution  has  either  been  given  by  the  petitioner, 
or  suggested  in  argument.  According  to  the  petitioner,  Lord 
Huntingtower  was  always  ready  and  willing  to  marry  her  in 
England,  either  in  fade  ecclesice  or  before  a  registrar ;  and 
if  that  statement  be  true,  it  is  not  easy  to  discern  any  suf- 
iicient  cause  for  resorting  to  a  marriage  in  Scotland.  The 
reasons  assigned  by  the  petitioner  are  not  very  consistent. 
At  one  time  she  says  that  her  wretched  state  of  health,  oc- 
casioned by  the  brutal  conduct  of  Lord  Huntingtower  at 
Southstoke,  was  the  only  obstacle  to  their  union ;  but  it  is 
hardly  credible  that  a  woman,  who  was  able  to  move  about 
from  place  to  place  in  London  and  its  vicinity,  and  to  pay 
visits  in  West  Devonshire,  should  be  incapable  of  going 
through  the  ceremony  of  marriage.  At  other  times  she  says 
that  the  delay  of  their  nuptials  was  owing  to  the  dilatori- 
ness  of  Lord  HuntiDgtower,  a  reason  which  has  at  least  the 
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merit  of  greater  probability  tban  ber  own  ill  bealtb.  The 
suggestion,  for  it  is  no  more,  that  Lord  Huntin^tower  wisbed 
tbe  marriage  to  be  kept  secret,  or  at  least  desired  to  avoid 
tbe  interference  of  his  family,  appears  to  me  to  be  equally 
unsatisfactory.  His  Lordship,  at  that  time,  was  not  only 
living  in  entire  independence  of  family  control,  but,  if  there 
be  any  truth  in  the  petitioner's  evidence,  he  informed  bis 
mother,  Lady  Dysart,  that  the  marriage  was  about  to  take 
place ;  and,  after  it  did  take  place,  be  at  once  made  it  known 
to  his  relatives  and  friends  that  the  petitioner  had  become 
his  wedded  wife.  There  is,  so  far  as  I  can  see,  nothing  in 
the  evidence  adduced  for  the  petitioner,  to  warrant  the  infer- 
ence that  Lord  Huntingtower  either  intended  to  conceal  their 
alleged  marriage,  or  that  he  had  any  motive  for  its  conceal- 
ment. On  the  contrary,  it  is  of  the  essence  of  the  case  which 
the  petitioner  has  stated,  and  has  endeavored  to  substantiate, 
that,  after  their  return  to  England,  Lord  Huntingtower  and 
she  were  habite  and  repute  married  persons. 

On  her  arrival  at  Granton,  in  the  steamer  Clarence,  the 
petitioner  was  met  by  Frederick  Spicer,  his  Lordship's  valet, 
and  by  him  escorted  to  Grecian  Cottage.  What  is  said  to 
have  taken  place  there,  between  her  and  Lord  Huntingtower, 
is  very  minutely  detailed  in  the  petitioner's  own  words ;  but 
these  have  been  so  recently  read  by  my  noble  friend  (Lord 
543]  Blackburn)  that  I  shall  *not  repeat  them.  The 
alleged  ceremony  was  twice  performed,  first  before  Frederick 
Spicer,  and  then  before  Spicer  and  Margaret  Ritchie,  the 
only  difference  being  that,  on  the  second  occasion,  Lord 
Huntingtower  read,  in  the  hearing  of  the  witnesses,  a  letter 
from  his  mother.  Lady  Dysart,  calling  him  "a  gull"  for 
having  taken  his  wife  to  Scotland,  and  intimating  that  he 
must  in  future  call  the  petitioner  bis  wife,  and  that  he 
*'  could  never  marry  again."  After  these  formal  exchanges 
of  matrimonial  consent,  the  petitioner  says  they  lived 
together  as  married  persons, — "We  cohabited  together  as 
man  and  wife  from  the  hour  he  made  me  his  wife,  by  say- 
ing these  words  in  the  presence  of  his  servants." 

My  Lords,  if  it  be  the  fact  that  the  ceremony  thus  nar- 
ratea  was  actually  performed,  and  that  she  did  at  the  time 
rely  upon  it  as  constituting  marriage,  there  can  be  no  doubt 
that  the  petitioner  thereby  became  the  wife,  and  is  now  the 
widow,  of  Lord  Huntingtower,  according  to  the  law  of  Scot- 
land. Whether  Lord  Huntingtower  did  or  did  not  contem- 
plate that  result  is  immaterial.  "For,"  to  use  again  the 
words   of  Lord   Stowell   in  Dalrymple  v.  DaZrymple  (*), 

(')  2  Hagg.  C.  R.,  at  p.  107 
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"surely  it  cannot  be  represented  as  the  law  of  any  civilized 
country,  that  in  8uch«a  transaction  a  man  shall  use  serious 
words,  expressive  of  serious  intentions,  and  shall  yet  be 
afterwards  at  liberty  to  aver  a  private  intention,  reserved  in 
his  own  breast,  to  avoid  a  contract  which  was  differently 
understood  by  the  party  with  whom  he  contracted." 

Mv  Lords,  Frederick  Spicer  is  dead,  and  Margaret  Ritchie 
is  also  dead,  so  that  the  petitioner  has  had  the  oppor- 
tunity of  giving  her  own  version  of  what  occurred  within 
Grecian  Cottage,  Trinity,  in  July,  1844.  But  the  very 
graphic  and  circumstantial  account  which  the  petitioner  has 
given  before  this  con^mittee  of  the  ceremony  by  which  it  is 
alleged  that  she  and  Lord  Huntingtower  expressed,  before 
witnesses,  their  mutual  and  present  consent  to  marry,  when 
compared  and  contrasted  with  the  accounts  which  the  peti- 
tioner herself  afterwards  gave  of  her  marriage,  has  satisfied 
me  that  no  such  ceremony  ever  took  place,  and  that  the 
idea  of  a  ceremony  is  an  afterthought  of  very  recent  origin. 
It  is  necessary  to  bear  in  mind  that,  according  to  the 
petitioner's  account,  Lord  Huntingtower,  at  the  time  when 
ne  ^communicated  to  her  his  project  of  taking  a  house  [544 
in  Scotland,  and  getting  married  there,  explained  the  Scotch 
marriage  laws  to  her.  She  says,  ''  He  explained  them  to  me 
in  this  way.  He  said  if  we  went  to  Scotland,  and  made  a 
vow  before  witnesses  that  we  intended  to  become  man  and 
wife,  that  would  be  a  legal  marriage."  The  petitioner  must 
therefore  have  expected,  when  she  went  to  Scotland,  that 
she  would  there  be  made  the  wife  of  Lord  Huntingtower  by 
means  of  some  such  ceremony  as  that  which  she  describes, 
and  she  emphatically  states  that,  as  soon  as  the  ceremony 
before  Spicer  was  over,  she  ''was  satisfied,"  adding,  "I  con- 
sidered myself  from  that  hour  to  be  the  wife  of  Lord  Hunt- 
ingtower, honorably  so;  and  I  am  sure  I  never  had  any 
doubt  upon  it.  I  felt  that  it  was  right  and  proper,  because 
he  had  told  me  so;  and  then  I  made  inquiries  privately, 
unknown  to  him,  and  I  was  told  also  that  it  was  a  legal 
marriage."  Assuming  it  to  be  true  that,  in  consequence  of 
Lord  Huntingtower's  explanations,  and  as  the  result  of  her 
private  inquiries,  she  did  honestly  believe  that  the  ceremony 
at  Grecian  Cottage  was  effectual  to  constitute  a  Scotch  mar- 
riage, and  that  she  did,  in  reliance  upon  it,  surrender  her 
ferson  to  the  man  whom  she  had  thereby  taken  for  her 
usband,  one  can  hardly  conceive  that  the  petitioner  should 
afterwards  have  claimed  the  position  of  wife  upon  any  other 
ground.  Yet,  as  I  read  the  evidence,  it  is  the  fact  that, 
after  they  left  Scotland,  on  occasions  when  it  would  have 
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been  of  the  last  consequence  to  establish  her  marriage  with 
Lord  Hnntingtower,  sne  did  not  think  fit  to  divulge  that 
ceremony  before  witnesses,  but  alleged  a  marriage  by  living 
with  his  Lordship  in  Scotland,  and  by  snbsequent  repote  or 
acknowledgment.  And  it  appears  to  me  to  be  also  proved, 
by  her  own  testimony,  that  she  remained  silent  in  regard  to 
that  ceremony  daring  all  the  time  that  Frederick  Spicer  and 
Margaret  Ritchie,  the  witnesses  to  its  ])erformance,  were 
alive  and  accessible. 

After  their  return  to  England,  Lord  Hnntingtower  seems 
to  have  continued  in  cohabitation  with  the  petitioner  for 
upwards  of  three  years,  three  daughters  being  the  result  of 
their  connection  during  that  period.  The  third  of  these 
children  was  born  on  th^  14th  of  January,  1848,  and,  as  I 
understand  her  statements,  which  are  not  veryprecise  as  to 
645]  dates,  shortly  after  that  event.  Lord  *Huntingtower 
quitted  the  society  of  the  petitioner,  leaving  her  and  her 
offspring  destitute.  In  her  extremity,  the  petitioner  applied 
for  assistance  to  Lady  Dysart,  who  for  some  time  made  her 
an  allowance  of  £5  per  month.  In  a  letter  written  by  her 
to  Lady  Dysart,  bearing  date  the  6th  of  February,  1849,  the 
petitioner,  after  acknowledging  a  letter  from  her  Ladyship, 
containing  a  remittance  of  that  amount,  thus  proceeds: 

You  say,  Madam,  in  jovlt  letter  that  yoa  shonld  like  to  know  what  bis  Lord- 
ship's letters  contains  that  is  of  importance  to  me — ^the  all  till  that  he  has  ac- 
knowledge me  as  his  toife  bj  living  iogeather  as  snch  in  Scotland — from  that  time 
in  the  year  1844,  he  gave  me  his  name,  and  introdaces  me  as  his  wife  two  every 
one,  he  himself  has  had  all  three  of  the  children  re{f%Hered  in  the  name  of  TofU- 
mache,  and  I  always  considered  myself  a  married  woman  from  that  time. 

Not  one  word  about  an  antecedent  ceremony  before  wit- 
nesses. On  the  contrary,  the  petitioner  rests  her  very  confi- 
dent assertion  of  a  marriage  upon  their  cohabitation  in 
Scotland,  followed  by  acknowledgments  of  her  marriage  in 
England.  It  is  suggested  by  the  petitioner  that  these  state- 
ments were  merely  intended  bv  her  ta  set  forth  in  general 
terms  the  fact  that  a  marriage  bad  taken  place  according  to 
the  law  of  Scotland.  If  so,  it  is  a  singular  thing  that  the 
writer,  who  had  made  private  inquiries  regarding  the  law  of 
Scotland,  should  have  selected  words  expressive  of  a  well- 
known  mode  of  contracting  marriage  in  that  country;  and 
it  is  eciually  singular  that  these  words  should  have  been  ad- 
dressed to  a  lady  who,  according  to  the  petitioner's  own 
statement,  knew  that  she  was  married  to  Lord  Hnntingtower 
before  their  "living  together"  in  Scotland  had  well  begun, 
and  that  there  should  be  no  allusion  whatever  to  the  cere- 
mony, or  to  that  important  letter  from  Lady  Dysart  to  her 
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son,  which  is  said  to  have  been  read  on  the  occasion  of  the 
ceremony,  in  the  presence  and  hearing  of  the  two  x)ersons 
who  witnessed  it. 

Lady  Dysart's  bounty  ceased  after  a  time,  and  the  pe- 
titioner and  the  children  then  became  chargeable  to  Lambeth 
"Union.  A  Mr.  Jarrett,  one  of  the  relieving  officers,  took  an 
interest  in  them,  and  made  outlays  for  their  maintenance  to 
the  extent  of  £190,  which  he  sought  to  recover  from  Lord 
Hantin^tower.  on  the  footing  that  the  petitioner  was  his  wife. 
The  action,  wnich  was  tried  in  1863,  tailed,  but  it  is  clearly 
apparent  that  the  information  upon  ^which  the  suit  [546 
was  brought  was  furnished  by  the  petitioner,  who,  in  cross- 
examination,  gives  this  account  of  it : 

Did  jon  hear,  aboat  that  time,  anjtliing  said  abont  jonr  having  been  mar- 
ried to  Lord  Hantingtower  by  habit  and  repute? — Yes. 

Ton  heard  that  ? — Yes,  every  one  acknowledged  that. 

Aboat  jonr  having  been  held  out  as  his  wife  to  people  in  Scotland? — Yes. 

That  is  what  they  wanted  to  prove,  is  it  not  ? — ^Yes,  I  believe  so,  in  order  for 
Jarrett  to  get  his  money. 

According  to  the  petitioner's  statement,  Mr.  Jarrett  and 
his  solicitors  were  in  communication  with  Frederick  Spicer 
and  Margaret  Ritchie ;  but  her  own  evidence  makes  it  to 
my  mind  clear  that  they  were  referred  to  merely  as  persons 
capable  of  proving  habite  and  repute  in  Scotland,  and  not 
as  witnesses  to  the  ceremony  which  she  now  alleges. 

Some  years  afterwards,  apparently  about  1860,  the  pe- 
titioner was  in  frequent  communication  with  a  gentleman  of 
the  name  of  Welch,  a  friend  of  Lord  Huntingtower's,  who 
used  frequently  to  give  her  money  from  his  Lordship.     The 

Sititioner  says  she  informed  Mr.  Welch  that  she,  and  not 
iss  Burke,  was  the  lawful  wife  of  Lord  Huntingtower ; 
and  this  is  her  own  account  of  the  information  which  she 
so  gave : 

Had  yoa  told  Mr.  Welch  before  this  dato  that  yon  had  become  Lord  Hnnting- 
tower's  wife  by  living  In  Scotland  with  him  ¥ — Yes. 

Did  yoa  say  to  him  that  yoa  had  contracted  a  marriage  by  living  with  Lord 
Hantingtower  for  a  fortnight  in  Scotland  ? — I  never  said  a  fortnight ;  it  was 
more  than  that  we  were  there. 

A  fortnight  or  three  weeks  ? — I  might  have  said  that,  but  it  was  over  that  time. 

Again,  on  the  occasion  of  the  trial  at  Maidstone  in  1865, 
the  petitioner  admits  that,  when  examined  as  a  witness,  she 
did  not  say  a  word  about  the  ceremony  before  Spicer;  but 
her  omitting  to  make  mention  of  the  ceremony  at  that  time 
is  not  of  much  consecjuence,  in  my  opinion,  because  the  pe- 
titioner was  then  suing  as  a  single  woman,  and  it  does  not 
appear  that  she  then  asserted  any  claim  to  the  position  of 
Lord  Hantingtower's  wife. 
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There  is  one  more  passage  in  the  petitioner's  evidence 
bearing  npon  this  matter  of  the  ceremony,  to  which  I  mast 
refer.  At  the  time  when  she  was  deserted  by  Lord  Hunt- 
ingtower,  and  subseqaently,  for  a  considerable  period,  the 
647]  petitioner  lodged  with  *Miss  Pottle  in  Kennington 
Lane,  and  she  stated  that  she  told  her  landlady  all  about 
her  marriage  in  Scotland.  The  petitioner  then  states  as 
follows : 

Did  joa  describe  to  her  (Miss  PotUe)  the  ceremony  that  was  performed  ? — ^No, 
I  did  not  tell  her,  that  I  know  of. 

Afterwards,  did  you  tell  Mr.  Jarrett  about  this  ceremony  ? — I  think  I  did. 

You  know  what  I  mean  by  the  "  ceremony,"  the  declaration  ? — Yes,  by  which 
the  arrangement  was  made  for  me  to  become  his  wife. 

That  is  to  say,  the  declaration  before  Spicer  and  Margaret  Ritchie  ? — Yes,  I 
thmk  I  did. 

You  told  them  all  about  that  ?— I  told  them  all  about  that. 

Is  it  not  the  fact.  Madam,  that  you  have  said  all  along  that  you  were  married 
to  Lord  Huntingtower  by  having  lived  with  him  for  a  fortnight  or  three  weeks 
in  Scotland? — I  never  stated  any  time.  I  sud  **  I  lived  with  him  to  become  his 
wife  in  Scotland." 

Have  you  not  stated  several  times  to  different  people  that  the  way  in  which 
you  became  his  wife  was  by  living  with  him  for  some  time,  or  for  a  short  time, 
in  Scotland  ? — I  dare  say  I  have  done  so. 

Did  you  ever  say  anything  about  this  ceremony  ? — Yes. 

To  whom? — I  told  my  friends  so? 

Will  you  give  me  some  of  their  names  ? — ^I  told  my  mother. 

Anybody  else  ? — I  told  my  sister. 

Your  sister? — My  married  sister. 

Anybody  else  ? — I  dare  say  a  number  of  people.  I  dare  say  I  might  have 
done.  Mrs.  Kenrick  was  fully  aware  of  it  too.  They  received  letters  from  Lord 
Huntingtower. 

I  cannot  regard  that  as  a  straightforward  truthful  state- 
ment. The  most  favorable  construction  for  the  petitioner 
which  I  can  put  upon  it  is,  that  the  petitioner  having  begun 
by  first  'thinking,"  and  then  boldly  asserting  that  she  told 
Mr.  Jarrett,  and  some  other  person  whom  she  does  not 
name,  all  about  the  ceremony,  then  goes  on  to  admit  her 
having  stated  all  along  that  she  was  married  by  living  in 
Scotland  with  Lord  Huntingtower,  and  that,  so  far  as  she 
can  recollect,  the  only  persons  whom  she  told  about  the 
ceremony  were  her  mother  and  her  married  sister,  although 
she  may  also  have  spoken  about  it  to  some  people  whom  she 
has  forgotten. 

My  Lords,  I  cannot  in  these  circumstances  believe  that 
the  alleged  ceremony  of  marriage  at  Grecian  Cottage,  Trin- 
ity, ever  took  place.  When  she  and  her  children  are  starv- 
ing in  1849,  though  anxious  to  satisfy  Lady  Dysart  that  she 
had  become  the  lawful  wife  of  Lord  Huntingtower,  she  says 
548]  nothing  about  it.  *When  her  friend  and  benefactor, 
Mr.  Jarrett,  is  attempting,  in  1853,  to  recover  from  Lord 
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Huntingtower  his  advances  made  for  her  support,  she  says 
nothing  aboat  it,  and  though  both  Spicer  and  Richie  were 
then  alive,  leaves  Mr.  Jarrett  to  allege  and  fail  in  proving  a 
marriage  by  habit  and  repute.  She  seems  to  have  reserved 
the  ceremony  as  a  foundation  for  claiming  the  honors  of 
Dysart  and  Huntingtower  on  behalf  of  her  children,  and 
to  have  confided  it,  in  the  meanwhile,  to  no  one  except  her 
mother,  a  married  sister,  and  possibly  to  some  other  persons 
unknown. 

There  having  been,  according  to  the  view  which  I  take  of 
the  evidence,  no  ceremony  of  marriage  in  Scotland,  the* 
petitioner's  case  entirely  fails.  But  1  think  it  right  to 
advert  to  the  mutual  relations  which  subsisted  between 
Lord  Huntingtower  and  the  petitioner,  subsequent  to  her 
arrival  at  Granton  in  1844,  which  do  not  appear  to  me  to  be 
calculated  to  suggest  that  they  were  married  persons. 

It  seems  to  t^  established  that,  from  the  time  the  peti- 
tioner went  to  Scotland,  Lord  Huntingtower  continued  to 
live  in  her  society,  until  he  left  her  at  Miss  Pottle's  lodg- 
ings in  1848.  After  that  date  they  never  lived  together. 
The  petitioner  understood  that  Lord  Huntingtower  went  to 
America,  shortly  after  he  left  her ;  and  at  all  events  she  did 
not  see  him  until  after  the  celebration  of  his  marriage  with 
Miss  Burke.  In  1854,  a  deed  of  covenant  was  executed, 
under  which  an  annuity  of  £60  was  settled  by  Lord  Hunt- 
ingtower upon  the  petitioner ;  and  in  1867,  a  deed  o!  agree- 
ment was  entered  into,  by  which  his  Lordship  obtained  the 
custody  and  undertook  the  education  of  their  children. 
The  petitioner  was  a  party  of  both  these  deeds,  in  the  char- 
acter of  spinster,  and  under  her  maiden  name  of  Eliza- 
beth Acford.  The  petitioner  had  various  interviews  with 
Lord  Huntingtower  before,  and  also  at  the  time  when  the 
first  of  these  deeds  was  executed;  but  from  that  time 
they  never  met  until  shortly  before  the  date  of  the  second 
deed,  when  the  petitioner  states  that  he  began  to  visit  her 
occasionally,  and  have  intercourse  with  her,  and  that  he 
continued  to  do  so  until  1863,  when  their  intercourse  finally 
ceased.  According  to  the  petitioner  two  children  were  the 
fruits  of  this  intercourse,  the  one  a  boy,  who  was  born  and 
died  in  the  year  1858,  and  the  other  her  infant  son,  Albert 
Edwin,  born  on  the  15th  of  *February,  1863.  It  [549 
may  be  doubted  whether,  on  the  assumption  that  the  peti- 
tioner was  married,  the  evidence  is  sufficient  to  establish 
that  Albert  Edwin  owes  his  paternity  to  Lord  Hunting- 
tower ;  but  that  is  a  point  which  it  has  become  unnecessary 
to  decide. 
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The  petitioner  alleges  in  her  case  that,  after  the  ceremony 
at  "Grecian  Cottage,"  "the  petitioner  and  the  said  Loi^ 
Hantingtower  cohabited  together  as  hnaband  and  wife,  and 
were  haoit  and  repute  husband  and  wife."  That  allegation 
cannot  apply  except  to  the  period  of  three  years  and  up- 
wards during  which  they  did  cohabit.  It  can  have  no  ap- 
plication to  the  time  when  Lord  Huntingtower  is  supposed 
to  have  been  in  America,  or  to  the  period  following  his  mar- 
riage in  1861.  Even  when  so  limited,  the  allegation  appears 
to  me  to  have  been  made  either  upon  an  erroneous  estimate 
of  the  evidence  which  the  petitioner  was  about  to  lead,  or 
tinder  a  misapprehension  of  what  constitutes  habit  and  re- 
pute according  to  the  law  of  Scotland.  In  justification  of 
these  remarks,  I  cannot  do  better  than  refer  to  the  definition 

given  by  Lord  Westbury  in  the  Breadalbane  marriage  case, 
ampbell  V.  Campbell  ('),  of  that  which  constitutes  habit  and 
repute  in  the  marriage  law  of  Scotland.  His  Lordship  says, 
^'  It  is  the  holding  forth  to  the  world  by  the  manner  of  daily 
life,  by  conduct,  demeanor,  and  habit,  that  the  man  and' 
woman  who  live  together  have  agreed  to  take  each  other  in 
marriage,  and  to  stand  in  the  mutual  relation  of  husband 
and  wife  ;  and  when  credit  is  given  by  those  among  whom 
thejr  live,  by  their  relations,  nei^hlK)rs,  friends,  and  ac- 
quaintances, to  these  representations  and  this  continued 
conduct,  then  habit  and  repute  arise  and  attend  upon  the 
cohabitation." 

I  am  unable  to  find  aught  in  the  conduct  of  the  parties, 
subsequent  to  the  alleged  ceremony,  which  can  satisfy  the 
definition  which  I  have  just  cited.  Taking  the  petitioner's 
own  statement,  there  was  nothing  in  the  manner  of  their  life 
to  indicate  to  the  world  that  their  relations  to  each  other 
had  undergone  any  change.  At  hotels,  and  in  the  lodgings 
which  they  occupied,  they  were  still  known,  as  they  had 

Previously  been,  as  Mr.  and  Mrs.  Talmash  ;  but,  whilst  Mr. 
almash  was  in  the  constant  habit  of  visiting  his  relations 
and  friends,  in  his  proper  character  and  under  his  proper 
550]  title  of  Lord  Huntingtower,  Mrs.  *Talma8h  never 
accompanied  him  on  any  of  these  occasions.  According  to 
her  own  evidence,  the  petitioner  had  no  personal  ac<|naint- 
ance  with  the  members  of  his  Lordship's  family,  or  with  the 
friends  and  intimates  of  the  Dysart  lamily,  and  was  never 
received  or  recognized  by  them  as  the  wife  of  Lord  Hunting- 
tower. There  is  no  reason  to  doubt  that  the  petitioner  was 
present,  as  Mrs.  Talmash,  on  the  occasion  of  entertainments 
given  by  Lord  Huntingtower,  as  Mr.  Talmash,  to  some  of 

(»)  Law  Rep.,  1  a  L.  Sc.,  at  p.  211. 
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his  bachelor  acquaintances,  who  were,  probably,  not  very 
fastidioas  in  the  selection  of  their  company,  when  the  ladies 
of  their  own  family  were  not  present.  But,  during  the 
whole  course  of  this  so-called  habit  and  repute,  the  peti- 
tioner was  never  introduced  to  a  female  relative  of  these 
persons ;  and,  so  far  as  lean  find,  she  never  paid  visits  to,  or 
was  visited  by,  a  respectable  female  friend  of  Lord  Hunting- 
tower,  unless  it  were  Mrs.  Kenrick,  whose  acquaintance 
with  her  as  a  married  woman  commenced,  unfortunately, 
before  they  had  been  in  Scotland. 

The  position  and  conduct  of  the  petitioner,  during  the 
long  term  of  ycfltrs  which  followed  her  desertion  by  Lord 
Huntingtower  in  1848,  so  far  from  supporting,  is  subversive 
of  the  theory  of  a  previous  marriage.     After  1848  there 
could  be  no  habit  and  repute,  because  there  was  no  matri- 
monial cohabitation,  which  is  the  only  foundation  upon 
which  habit  and  repute  can  rest.    And  after  the  26th  of 
September,  1861,  the  status  and  repute  of  wife  attached  ex- 
clusively to  the  lady  who  upon  tnat  day  was  married,  in 
facie  ecclesicBy  to  Lord  Huntingtower.     So  far  as  the  written 
evidence  goes,  it  proves  that,  after  her  desertion  in  1848,  the 
petitioner  wrote  to  Lady  Dysart  as  Elizabeth  Ackland.     She 
says,  no  doubt,  that  Lady  Dysart  refused  to  correspond  with 
her  if  she  took  the  name  of  Tollemache  or  Huntingtower, 
and  requested  that  she  should  take  the  name  of  Ackland,  as 
being  nearest  her  maiden  name  of  Acford ;  but  that  asser- 
tion is  plainly  contradicted  by  a  contemporaneous  writing 
under  tne  petitioner's  hand.    Then,  after  Lord  Hunting- 
tower's  marriage  to  Miss  Burke,  the  letters  written  to  her 
by  Lord  Huntingtower  are  all  addressed  to  her  in  her  maiden 
naftie.     And,  what  appears  to  me  to  be  of  much  more  im- 
portance, the  petitioner  in  the  year  1864,  as  Elizabeth  Acford, 
Decarae  a  party  to  the  execution  of  a  formal  deed  of  covenant, 
*which  sets  forth  in  express  terms  that  she  had  illicit    [551 
cohabitation  with  Lord  Huntingtower  for  some  time  previous 
to  the  year  1849,  and  that  such  cohabitation  had  wholly 
ceased  at  or  about  the  middle  of  the  year  1848.     The  peti- 
tioner held  by  that  deed,  and  either  received  or  recovered 
by  legal  process  from  Lord  Huntingtower.the  annuity  pay- 
able to  her  under  it,  until  his  Lordship's  death  in  1872,  after 
which  she  preferred  her  claim  against  his  estate.    Again, 
the  petitioner,  on  the  14th  of  December,  1859,  wrote  to  Lord 
Huntingtower  in  these  terms:  ''Huntingtower,  if  you  will 
give  me  £1,000  I  can  get  married  in  a  month,  and  in  case  the 
man  might  do  as  you  have  done,  leave  me  to  the  mercy  of 
the  world,  I  will  thank  you  to  have  it  all  made  over  to  my- 
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self,  SO  that  I  may  do  as  I  think  fit."  This  application  was 
unsuccessful,  and  two  months  afterwards,  upon  the  12th  of 
February,  1860,  she  wrote  to  Mr.  Welch:  '^  With  reference 
to  the  subject  that  I  was  speaking  with  you  upon,  I  beg  to 
repeat  that  I  can  get  married  immediately  {8ic.)y  and  will  do 
so  if  Lord  Huntingtower  will  give  me  £600."  These  two 
letters  speak  for  themselves,  and  require  no  comment. 

It  is  true,  no  doubt,  that  the  petitioner  states  that  she 
subscribed  the  deed  of  1854  under  the  pressure  of  poverty, 
and  in  the  belief  that  it  could  not  do  away  with  her  mar- 
riage ;  and  she  likewise  explains  that  her  letters  to  Lord 
Huntingtower  and  Mr.  Welch  about  ffetting  married  im- 
mediately, were  not  seriously  intended,  but  were  written 
*'in  a  playful  manner."  It  would,  in  any  case,  require 
something  more  than  the  unaided  testimony  of  the  petitioner 
to  explain  away  the  obvious  meaning  of  writings  such  as 
these ;  and  it  appears  to  me  to  be  impossible,  in  the  present 
case,  to  receive  the  improbable  explanations  which  she  gives 
ia  order  to  make  the  facts  tally  with  her  own  story.  The 
petitioner  can  hardly  expect  to  be  permitted  to  corroborate 
ner  own  tale,  by  herself  explaining  away  or  contradicting 
all  the  evidence  which  conflicts  with  her  testimony. 

Thus  far,  the  history  of  the  relations  between  Lord 
Huntingtower  and  the  petitioner  after  the  alleged  ceremony 
at  Grecian  Cottage  is  decidedly  unfavorable  to  the  petitioner ; 
and  it  is  right  that  I  now  advert  to  certain  parts  of  the  evi- 
dence, which  were,  with  great  moderation  and  propriety, 
552]  pressed  upon  *your  Lordships  by  the  petitioner's 
counsel,  as  supporting  her  credibility,  and  as  tending  to  show 
that  a  marriage  did  take  place  in  Scotland  between  her  and 
Lord  Huntingtower.  These  depositions,  strictly  speaking, 
belong  to  the  legal  category  of  acknowledgments  of  mar- 
riage, rather  than  that  of  habit  and  repute. 

First  of  all  comes  the  acknowledgment  by  Lord  Hanting- 
tower  that  the  petitioner  was  his  wife,  made  to  Home,  the 
policeman,  at  Grecian  Cottage.  The  words  which  Lord 
Huntingtower  is  said  to  have  used  on  that  occasion  are  these : 
*'She  knows  very  little  of  Scotland  yet,  we  are  here  on 
our  marriage  tour."  He  did  not  say  that  they  had  come  to 
Scotland  to  be  married,  or  that  they  had  just  been  married 
in  the  cottage  where  the  conversation  with  Home  took  place. 
On  the  contrary,  the  words  used  were  plainly  calculated  to 
convey  the  impression  that,  having  been  married  elsewhere, 
they  had  come  to  Grecian  Cottage  in  the  course  of  their 
marriage  jaunt ;  and  they  are  very  like  a  repetition  of  the 
statement  previously  made  by  Lord  Huntingtower  to  Mrs. 
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Kenrick,  to  the  effect  that  they  had  been  married  "down 
in  the  country"  before  they  first  came  to  London. 

Then  there  are  acknowledgments  by  Lord  Hantingtower 
at  hotels,  and  at  a  linen-draper's  shop  in  Dover,  not  that  there 
had  been  a  marriage  in  Scotland,  but  that  Mrs.  Talmash,  by 
which  name  the  petitioner  then  went,  was  his  wife.  It  is 
needless  to  say  that  sach  acknowledgments  are  valueless  as 
evidence  in  a  question  like  the  present,  and  are  per  se  not 
more  conclusive  of  marriage  than  of  concubinage.  When 
a  man  takes  his  mistress  with  him  to  an  hotel,  or  goes  with 
ber  to  a  shop  to  buy  baby  linen,  the  probability  is  that  he 
■will  prefer  describing  her  as  his  wife  to  explaining  her  true 
position. 

For  reasons  somewhat  analogous,  the  statement  made  by 
Lord  Huntingtower  to  General  Harrison  in  1847  does  not 
appear  to  me  to  be  of  any  importance,  and  if  it  were,  the 
petitioner  is  placed  in  this  dilemma,  that  if  she  admits  the 
truth  of  that  statement  and  founds  upon  it,  she  must  neces- 
sarily admit  that  her  own  statement  on  oath,  as  to  the  rape 
committed  at  Soutbstroke,  is  false. 

By  far  the  strongest  fact  proved  in  the  petitioner's  favor, 
according  to  my  view  of  the  case,  is  the  registration  by  Lord 
Huntingtower,  in  January,  1847,  of  the  birth  of  their  daugh- 
ter *Elizabeth  Prances,  as  the  lawful  child  of  W.  L.  [553 
Talmash  and  Elizabeth  Talmash,  formerly  Acford.  It  does 
not  rest  on  the  testimony  of  the  petitioner ;  but  it  is  onlv. 
a  single  isolated  incident  in  a  long  course  of  events  with 
Mrhich  it  is  not  easily  reconcilable;  and  it  dwindles  to  the 
very  smallest  scintilla^  when  contrasted  with  the  mass  of 
evidence  to  which  it  is  opposed. 

I  think  it  is  proper,  in  tnis  connection,  to  refer  to  the  plea 
stated  by  Lord  Huntingtower  in  the  action  brought  by  the 
petitioner  for  a  quarters  annuity  due  to  her  under  the  deed 
of  1864,  which  was  tried  at  Maidstone  Assizes  in  the  year 
1865,  and  which  may  be  regarded  as  part  of  the  res  gestcdx 
The  evidence  discloses  certain  painful  circumstances  which 
readily  suggest  the  motive  which  prompted  Lord  Hunting- 
tower, at  that  time,  to  meet  the  action  raised  by  the  peti- 
tioner, in  the  character  of  his  discarded  mistress,  with  the 
defence  that  she,  and  not  Catherine  Burke,  Lady  Hunting- 
tower, was  his  lawful  wife.     How  that  scandalous  proceeding 
'^Jan  assist  the  petitioner  in  her  present  contention,  I  fail  to 
jBomprebend.     She  resisted  the  plea  in  defence,  as  a  mere  pre- 
Crext  for  defeating  her  just  claims  under  the  deed  of  1864; 
^t-na  eventually — Lord  Huntingtower  having  withdrawn  the 
'■ — negation,  which  he  ought  never  to  have  made— she  obtained 
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decree  for  the  termly  payment  then  due  to  her  in  respect  of 
her  illicit  intercourse  with  Lord  Huntingtower,  which  had 
terrainnted  in  the  year  1848. 

Another  point  fairly  urged  in  behalf  of  the  petitioner 
was,  that  Lord  Huntingtower  forcibly  took  from  her  his 
lettery  which  she  had  carefully  preserved,  as  affording  evi- 
dence that  they  had  been  married  in  Scotland.     I  do  not 
doubt  that,  in  an  action  for  setting  up  that  marriage,  insti* 
tuted  before  September,  1861,  that  fact,  if  proved,  would 
liave  laid  a  heavy  onus  on  Lord  Huntingtower ;  and  I  am 
disposed  to  hold  that,  if  satisfactorily  proved  now,  it  would 
entitle  the  petitioner's  testimony  to  a  somewhat  more  favor- 
able consideration  at  your  Lordships'   hands.      But  the 
alleged  abstraction  of  these  letters  rests  upon  the  single  tes- 
timony of  the  petitioner,  and  does  not  appear  to  me  to  be 
satisfactorily  proved,  or  proved  at  all.     Tlie  important  let- 
ters were  obviously  and  necessarily  those  which  the  i)eti- 
tioner  had  received  from   Lord  Huntingtower  before  his 
654]    desertion  of  her  in  1848,  and  her  account  *i8  that, 
about  the  time  of  her  confinement,  on  the  14th  of  January, 
1848,  he  took  from  her  the  whole  of  the  letters  then  in  her 
possession,  burnt  some  in  her  presence,  and  carried  away 
the  rest,  which  she  never  saw  again  ;  then  on  the  very  day 
he  finally  left  her  at  Miss  Pottle's,  she  says  that  Lord  Hunt- 
ingtower broke  open  her  dressing  case,  and  took  away  all 
the  letters  he  had  written  to  her  after  the  14th  of  January, 

1848.  I  am  unable  to  give  the  slightest  credit  to  these  state- 
ments, when  I  find  the  petitioner,  on  the  5th  of  February, 

1849,  some  months  after  their  alleged  abstraction  and  partial 
destruction,  in  a  letter  to  Lady  Dysart,  expressing  her  will- 
ingness to  give  up  these  very  letters,  and  giving  a  description 
of  their  contents;  and,  if  the  description  so  given  was  ac- 
cording to  the  truth,  which  I  see  no  reason  to  doubt,  they 
would  not  have  aided,  but  would  have  contradicted  the  case 
which  the  petitioner  has  now  endeavored  to  make,  and  it  is 
to  that  fact,  and  not  to  any  act  of  Lord  Huntingtower' s,  that 
I  feel  constrained  to  attribute  their  non-production  in  these 
proceedings.  Nor  am  I  able  to  accept  the  petitioner's  state- 
ment that  in  1864  she  gave  up  to  Mr.  Shephard  "dozens  of 
letters,"  such  as  a  *' husband  would  write  to  his  wife,'*  be- 
cause it  is  perfectly  plain  that  they  did  not  correspond  on 
these  terms,  in  the  interval  between  her  desertion  in  1848 
and  the  date  of  the  deed  of  1864. 

It  is  also  observed,  in  fairness  to  the  petitioner,  that, 
from  the  time  she  was  deserted  by  Lord  Huntingtower  in 
1848  until  she  subscribed  the  deed  of  covenant  of  1864^  ahe 
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did  not  cease  to  maintain  that  stie  was  the  lawful  wife  of 
Lord  Hantingtower,  although  she  did  not  take  any  judicial 
steps  for  the  vindication  of  her  rights*  That  is  a  circum- 
stance favorable  to  the  conclusion  that  she  did  at  one  time 
entertain  the  belief  that  she  was  married  to  Lord  Hunting- 
tower.  But  her  belief  during  that  period  was  founded  upon 
the  notion  that  living  together  for  three  weeks  in  Scotlund, 
followed  by  cohabitation  in  England,  and  the  kind  of  ac- 
knowledgments to  which  I  have  already  referred,  was  suffi- 
cient to  constitute  a  marriage,  and,  accordingly,  she  asserted 
her  marriage  upon  these  grounds  alone.  Had  the  petitioner' s 
testimony  in  the  present  case  been  to  that  effect  only,  whilst 
holding  that  she  was  under  error  as  to  the  law  of  Scotland, 
I  would,  at  least,  have  given  her  credit  for  having  spoken 
the  truth. 

*My  Lords,  such  being  my  views  of  the  evidence,  [555 
I  have  come  without  difficulty  to  the  conclusion,  not  that 
the  petitioner's  proof  has  fallen  short  of  what  the  law  re- 

auires,  leaving  a  suspicion  that  there  may  be  some  founda- 
on  for  her  story,  but  that  it  completely  disproves  the 
allegation  of  a  marriage  between  her  and  the  late  Lord 
Huntingtower, 

I  have  only  to  add  that,  in  my  opinion,  the  petitioner, 
William  John  Manners,  has  fully  established  his  right,  as 
the  only  son  and  heir  of  line  of  the  late  Lord  Hnntingtower, 
to  the  vacant  titles,  honors,  and  dignities  of  Earl  of  Dysart 
and  Lord  Hnntingtower  in  the  peerage  of  Scotland. 

Lord  Sslborne,  L.C.:  My  Lords,  it  is  a  satisfaction  to 
xne  to  have  heard  the  opinions  of  my  noble  and  learned 
friends  on  the  effect  of  the  evidence  in  this  case,  which  relieve 
me  from  the  necessity  of  doing  more  than  shortly  to  express 
my  agreement  with  them. 

If  the  statements  of  Elizabeth  Acford  as  to  the  promises 
and  declarations  of  Lord  Hnntingtower  before  the  visit  to 
Scotland  were  to  be  taken  as  true,  I  could  myself  draw  no 
other  inference  from  them  than  that  Lord  Hnntingtower 
did  not  intend,  in  Scotland  or  elsewhere,  to  contract  a  legal 
ox  binding,  marriage  with  Elizabeth  Acford.  He  was  his 
ovrn  master,  and  was  evidently  quite  independent  of  all 
XI  oral  or  other  control  of  his  parents.  There  was  nothing 
whatever  to  prevent  him  from  marrying  in  England,  either 
^  church  or  in  the  registrar's  office  (as  Elizabeth  Acford 
"tys  he  talked  of  doing),  except  the  fact  that  anjr  such  mar- 
age  would  have  been  legal  and  binding.  Having,  accord- 
ig  to  the  evidence,  gone  to  Scotland  on  no  other  business, 
e  shortest,  easiest,  and  best  known  way  of  contracting  a 
34  Bng.  Rep.  39 
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Scotch  marriage  from  England  at  that  time,  would  have  been 
by  going  to  Gretna  Green  ;  but  there,  also,  a  record  of  the 
marriage  would,  I  believe,  have  been  preserved,  and  there 
could  have  been  no  subsequent  escape  from  it.  The  motive 
of  avoiding  such  irreconcilable  offence  to  his  parents  as  a 
marriage  of  this  kind  might  give,  may  have  been  a  powerful 
reason  why  he  should  not  contract  it :  and  it  is  evident  to 
me,  from  the  letter  to  Lady  Dysart  of  the  5th  of  February, 
656]  1849,  to  which  both  my  noble  and  learned  *friend8 
have  adverted,  that  this  motive  did  operate  upon  the  mind, 
not  of  Lord  Huntingtower  alone,  but  of  Elizabeth  Acford 
also.  But  the  statements  to  which  Elizabeth  Acford  has 
pledged  herself,  are  such  as  to  make  it  impossible  for  her 
to  allege  secrecy  as  the  reason  for  resorting  to  an  irregular 
Scotch  marriage  rather  than  a  marriage  in  England.  For  it 
is  a  part  of  her  evidence  that  Lord  Huntingtower  told  her 
he  was  furnished  by  his  mother  with  the  money  necessary 
for  this  journey  to  Scotland ;  that  he  communicated  to  her 
its  purpose,  and  the  fact  of  the  marriage,  which  is  said  to 
have  been  its  result ;  and  that  he  read  to  Elizabeth  Acford, 
and  before  his  servants,  a  letter  from  his  mother  referring 
to  that  marriage  and  to  its  effect,  as  making  it  impossible 
for  him  ever  afterwards  to  marry  any  one  else. 

I  agree  with  my  noble  and  learned  friends  who  have  ad- 
dressed your  Lordships,  that  if  words  importing  a  contract 
of  marriage  de  prcdsenti  bad  been  interchanged,  as  alleged, 
with  a  serious  purpose  of  marriage  on  the  part  of  Elizabeth 
Acford,  and  with  a  secret  purpose  of  deception  on  Lord 
Huntingtower' 8  part,  he  could  not  have  been  permitted  to 
set  up  his  own  fraud  to  nullify  that  contract.  But,  in  order 
to  arrive  at  the  conclusion  that  there  were  any  such  mutual 
declarations  with  any  such  intention  or  understanding  on 
either  side,  it  is  necessary  that  the  statements  of  Elizabeth 
Acford  should  be  believed.  If  I  am  led  by  what  she  states 
as  to  the  previous  words  and  conduct  of  Lord  Huntingtower, 
to  a  clear  conclusion  that  he  did  not  intend  to  constitute  a 
marriage  by  what  took  place  in  Scotland,  I  am  equally  led  by 
the  whole  course  of  her  own  subsequent  life  and  conduct  to 
a  not  less  clear  conclusion  that  Elizabeth  Acford  also  never 
really  understood  or  believed  that  a  marriage  had  been  con- 
stituted by  what  then  took  place.  Even  if  there  were  noth- 
ing else  to  discredit  her  testimony,  I  should  myself  think  it 
right  to  rely  upon  the  conclusions  which  I  draw  from  her  life 
and  acts — from  what  she  did  and  what  she  did  not  do — rather 
than  upon  the  account  which  now,  after  the  lapse  of  thirty- 
eight  years,  and  after  having  been  well  instructed  in  the 
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Scotch  law  of  irregular  marriage,  she,  and  she  alone,  gives 
of  the  words  said  to  have  been  spoken  at  Grecian  Cottage  in 
July,  1844.  During  the  years  which  followed  her  first  deser- 
tion by  Lord  Huutingtower  in  1848,  and  his  marriage  to  Miss 
*Burke  in  1851,  she  was  in  very  frequent  communi-  [557 
cation,  not  only  with  other  persons  able  and  willing  to  be- 
friend her,  but  with  several  solicitors:  more  than  one  action 
was  brought,  in  which  proof  of  the  facts  now  alleged  by  her 
would  have  been  extremely  important,  and  could  not  have 
been  difficult  if  those  facts  had  really  occurred.  The  per- 
sons in  whose  presence  she  alleges  the  Scotch  marriage  to 
have  been  contracted  and  acknowledged,  and  others  who 
could  have  corroborated  that  story,  if  true,  were  not  only 
then  living,  but  were  in  actual  communication  with  the 
solicitors  of  those  who  took  up  her  cause,  and  who  were 
interested  in  the  proof  of  her  marriage.  All  the  evidence 
which  those  persons  could  give  was  then  known ;  and,  nev- 
ertheless, Jarrett's  action  failed ;  and  no  attempt  was  made 
to  claim  for  her  the  staixis  and  rights  of  a  wife  by  any  pro- 
ceeding in  the  matrimonial  court  of  this  country.  She 
contracted,  as  a  single  woman,  with  Lord  Huntingtower 
through  the  agency  of  solicitors  who  must  have  known  all 
the  facts ;  she  wrote  letters  in  which  she  professed  to  con- 
template the  use  of  her  freedom  to  contract  marriage  with 
any  other  person,  if  Lord  Huntingtower  would  agree  to  cer- 
tain pecuniary  conditions. 

Your  Lordships  have  sufflcently  adverted  to  the  strong 
evidence  afforded  by  the  letter  to  Lady  Dvsart  of  the  5th  of 
February,  1849,  and  to  other  proofs,  that  whenever  she 
thought  it  expedient  to  talk  about  a  Scotch  marriage,  either 
to  extract  pecuniary  help  from  Lord  Huntingtower' s  family, 
or  for  any  other  reason,  she  used  language  pointing  to  mere 
cohabitation  as  husband  and  wife  in  Scotland  (or  speaking 
technically,  to  **  habit  and  repute")  and  not  to  any  contract 
per  verba  de prcesenti ;  and  I  hold  it  to  be  impossible  that 
she  could  have  done  so,  if  the  words,  now  alleged  to  have 
been  spoken,  had  been  actuallv  spoken,  with  the  intention, 
belief  and  understanding  on  her  part  that  she  and  .Lord 
Huntingtower  then  and  thereby  actually,  and  antecedently 
to  any  matrimonial  cohabitation,  became  husband  and  wife. 

I  cannot  but  add  that  her  positive  statement  that  Lady 
Dysart  in  1848  suggested  to  her  the  assumption  of  the  name 
of  Ackland  instead  of  Acford  is  clearly  disproved  by  a  let- 
ter to  Lady  Dysart  under  her  own  hand,  which  she  attempted 
to  repudiate,  though  the  identity  of  the  handwriting  with 
that  of  her  other  letters  is  *unque8tionable.     This    [558 
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incident  may  not,  in  itself,  he  of  much  importance ;  but  the 
untruth  can  hardly  have  been  without  a  motive;  and  it; 
would  have  been  strange  if  Lady  Dysart  had  really  sug- 
gested the  use  of  another  name,  instead  of  Acford,  believ- 
ing her  to  be  unmarried. 

A  still  more  important  contradiction  to  the  whole  story 
which  she  tells  as  to  the  original  circumstances  of  her  con- 
nection with  Lord  Huntingtower  appears  to  me  to  be  con- 
tained in  the  same  letter  to  Lady  i)ysart  (of  the  6th  of 
February,  1849),  which  has  been  so  often  referred  to.  She 
there  says : — "He  has  often  said,  if  I  did  not  feel  quite  safe, 
he  would  take  me  to  an  English  church  and  make  me  his 
wife  openly,  as  he  could  not  be  happ^  without  me ;  but 
that  he  should  be  discarded  by  his  family,  but  that  he  did 
not  mind.  But,  out  of  feelings  to  his  noble  family  and 
birth,  I  did  not  wish  him  to  do  so ;  as  I  have  often, told  him, 
if  he  had  married  a  ladv  in  his  own  sphere,  it  would  have 
been  a  comfort  to  himself  and  friends ;  but  this  I  could  not 
persuade  him,  both  before  and  since  the  fatal  occurrence 
that  took  place  between  us."  To  these  words,  "  the  fatal 
occurrence,"  only  one  meaning  can  be  attached.  She  there- 
fore here  represents  that  before  as  well  as  after  Lord  Hunt- 
ingtower had  prevailed  over  her  virtue,  she  endeavored  to 
persuade  him  to  make  a  marriage  suitable  to  his  ttink— 
a  representation  which  I  cannot  very  easily  reconcile  with 
her  present  evidence  as  to  what  took  place  at  Southstoke. 
But  this  is  not  all;  the  letter  proceeds  thus: — "If  I  had 
studied  my  own  interest  and  future  respectability  more  than 
I  did  in  that  case,  I  should  now  have  been  a  happy  woman. 
I  could  not  bear  the  thought  of  one  so  noble  as  nimself  to 
share  the  fate  with  one  so  numble,  if  his  family  should  dis* 
card  him."  I  forbear  saying  more  as  to  this  passage,  than 
that  I  think  it  could  not  possibly  have  been  written  by  any 
woman  who  had  not  been  (by  some  means)  prevailed  upon 
to  consent  to  an  intercourse  which  she  knew  to  be  illicit ; 
that  it  seems  to  me  absolutely  irreconcilable  with  the  story 
now  told  of  brutal  violence  and  ineffectual  resistance  in  the 
first  place,  and  absolute  non-intercourse  from  that  time  for- 
ward, till  the  connection  had  become  lawful  by  a  ceremony 
understood  and  intended  to  have,  and  legally  having,  the 
effect  of  marriage  in  Scotland. 

559]  *The  case,  therefore,  of  the  opponent  having  failed, 
it  only  remains  that  I  should  move  your  Lordships,  as  I  now 
do,  to  resolve  that  the  petitioner  William  John  Manners  has 
made  out  and  established  his  right  to  the  dignities  of  Earl 
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of  Dysart  and  Lord  Huntingtower,  in  the  peerage  of  Scot* 
land,  as  claimed  by  his  petition. 

The  same  was  agreed  to. 

The  said  resolution  was  snbseqnentlv  reported  to  the 
House,  and  it  was  agreed  tOy  and  resolved  and  adjudged  ac- 
cordingly; and  resolution  and  judgment  to  be  laid  before 
Her  Majesty  by  the  Lords,  &c. 

Lords'  Journals,  March  7  and  8, 1881. 

Agent  for  petitioner,  Elizabeth,  styling  herself  Dowager 
Lady  Huntingtower :  Hermann  H.  myer. 

Agents  for  petitioner,  William  John  Manners,  Earl  of 
Dysart :  J.  A.  Bertram  &  Edward  Walmsley. 


See  11  Eng.  R.,  711  note ;  17  id.,  86 
note ;  83  id.,  7  Bote  ;  18  Amer.  L.  Rei 
(N.8.),  689   note  ;   81  N.  J.  Eq.,  1% 
note;  83  id.,  277  note. 

In  this  State,  marriage  is  nothing 
more  nor  lees  than  a  civil  contract : 
Hjnes  9.  McDennott,  7  Abb.  N.  C,  98. 

It  is  a  general  and  univer^  law, 
that  all  that  is  essential  to  constitute  a 
marriage  between  parties  competent  to 
contract  it,  is  their  matuM  consent  to 
enter  into  the  marital  relation.  This 
consent  mast  be  clearly  expressed  and 
made  known,  bat  no  particular  cere- 
mony, or  form  of  words,  or  cohabitation, 
is  essential  to  constitute  the  marriage. 
This  general  law  will  be  presamed  to 
be  the  law  of  any  ciyilized  country  un- 
til a  qualifying  or  restrictive  law  of 
that  country  is  shown  :  Davis  «.  Davis, 
7  Daly,  808. 

An  agreement  between  parties  com- 
petent to  contract  that  they  would  live 
together  as  man  and  wife,  followed  by 
actual  cohabitation,  constitutes  a  valid 
marriage  without  solemnization  before 
a  minister  of  the  gospel  or  an  officer  of 
the  law. 

Bffissouri:  Dyer  «.  Brannock,  66 
Mo..  891. 

Any  mutual  agreement  between  the 
parties  to  be  husband  and  wife  in  prm- 
MAti,  followed  by  cohabitation,  consti- 
tutes a  valid  and  binding  marriage,  if 
the  parties  are  under  no  legal  disability 
to  contract  matrimony :  Blanchard  e. 
Lambert,  43  Iowa,  338. 

Under  Gen.  St.,  c.  6t,  marriage  is  a 
civil  contract,  of  which  consent  is  the 
essence.  A  mutual  agreement  between 
competent  parties,  per  "verba  de  prcB- 
•enti,  to  take  each  other  for  husband 


and  wife,  deliberately  made  and  acted 
upon  by  living  together  professedly  in 
that  relation,  &  sufficient,  without  any 
formal  solenmisation  or  eeremony,  to 
give  it  validity  in  law  :  State  «.  Worths 
ingham,  38  Minn.,  538. 

Where  the  statute  d()es  not  prohibit 
or  declare  void  a  marriage  not  solenm* 
ized  in  accordance  with  its  provisions, 
a  marriage  withoat  observing  the 
statutory  regulations,  if  made  according 
to  the  common  law,  will  still  he  valid  : 
Portu.  Port,  70IUs.,484. 

The  statute  does  not  prohibit  or  de- 
clare void  a  marriage  not  solemnised 
in  accordance  with  its  provisions.  A 
marriage  without  observing  the  BtatOr 
tory  regulations,  if  made  according 
to  the  common  law,  will  be  good : 
Hebblethwaite  «.  Hepworth,  98  Ills., 
136. 

A  marriage  per  verba  de  prauerUi, 
though  not  formally  solemnized,  and 
not  followed  by  cohabitation,  must  be 
deemed  valid  under  the  civil  law :  Da- 
vis V.  Davis,  1  Abb.  N.  C,  140. 

Where  a  form  or  ceremony  of  mar- 
riage has  been  proven,  it  is  prima  faeie 
evidence  of  marriage,  and  the  burden 
of  proof  to  show  that  the  form  or  cere- 
mony did  not  include  the  necessary  el- 
ements to  constitute  a  marriage,  is 
upon  the  party  disputing  the  marriage: 
Davis  «.  Davis,  7  Daly,  308. 

The  facts  that  the  parties  went  to  a 
distance  for  the  purpose  of  solemniz- 
ing a  clandestine  marriage,  and  that  the 
plaintiff  always  spoke  of  the  transac- 
tion there  had,  as  a  marriage,  although 
insisting  that  it  was  void  because  had 
under  assumed  names,  raise  a  suffi- 
dent  presumption  that  the  transaction 
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was  per  verba  de  prcBsenti  rather  than 
defuturo,  to  overcome  the  contrary 
presumption  arising  from  the  fact  of  a 
subsequent  marriage  to  another  person: 
Davis  «.  Davis.  1  Abb.  N.  C,  140. 

A  ceremony,  performed  by  a  man  and 
woman  in  good  faith  as  a  marriage  rite, 
no  third  person  participating,  and  no 
magistrate  or  minister,  nor  any  person 
believed  to  be  such,  being  present,  and 
neither  party  being  a  Friend  or  Quaker, 
does  not  constitute  a  valid  marriage 
under  the  laws  of  this  commonwealth  : 
Com.  V.  Munson,  127  Mass.,  459. 

Query,  whether,  there  being  no  pro- 
hibitory language  in  the  statute,  a  so- 
called  common  law  marriage  is  valid  in 
Rhode  Island :  Peck  v.  Peck,  12  K.  I., 
485. 

By  the  oommcm  law,  if  the  contract 
is  made  per  f>erba  de  prasenti,  it  is  suffi- 
cient evidence  of  a  marriage.  If  it  be 
made  per  verba  cum  copula,  the  copula 
is  presumed  to  have  been  allowed  on 
the  faith  of  the  marriac^e  promise,  and 
that  the  parties,  at  the  time  of  the 
copula,  accepted  of  each  other,  as  hus- 
band and  wife  ;  but  this  is  only  a  rule 
of  evidence,  and  it  is  always  competent, 
in  such  cases,  to  show  that  the  fact  was 
otherwise  :  Port  v.  Port,  70  Ills.,  484. 

By  the  common  law,  if  the  contract 
be  made  per  verba  de  praeenti,  it  is 
sufficient  evidence  of  a  marriage,  or  if 
made  per  verba  de  future  cum  copula, 
the  copula  will  be  presumed  to  have 
been  allowed  on  the  faith  of  the  mar- 
riage promise,  if  at  the  time  of  the 
copula  the  parties  accepted  each  other 
as  husband  and  wife.  It  is  the  consent 
of  the  parties,  and  not  the  concubinage, 
that  constitutes  valid  marriage :  Heb- 
blethwaite  «.  Hepworth,  98  Ills.,  126. 

Cohabitation  following  a  marriage 
promise  is  prima  facie  evidence,  but 
not  conclusive,  of  consent  between  the 
parties  to  become  husband  and  wife 
de  prcesenti:  Peck  v.  Peck,  12  R.  I., 
485. 

A  contract  of  marriage  per  verba  de 
futuro,  while  it  may  give  an  action,  is 
not  evidence  of  valid  marriage ;  nor 
are  the  relations  of  the  parties  changed 
by  the  fact  that  cohabitation  may  have 
followed  the  promise  to  marry  at  a  fu- 
ture time.  A  contract  of  marriage  in 
the  future,  even  when  the  parties  may 
afterwards  cohabit,  is  not  understood 
to  constitute  marriage,  unless  the  par- 
ties at  the  time  of  the  cohabitation  ac- 


cept each  other  as  husband  and  wife, 
and  so  conduct  themselves  that  that 
relation  is  understood  and  acquiesced 
in  by  relatives  and  other  acquaintances : 
Hebblethwaite  «.  Hepworth,  98  Dls., 
126. 

Betrothal  by  copulation  does  not 
make  the  common  law  marriage,  "per 
verba  de  futuro  cum  copula,"  when  the 
parties  looked  forward  to  a  formal 
ceremony,  and  did  not  agree  to  become 
husband  and  wife  without  it:  Peck  o. 
Peck,  12  R.  L,  485. 

It  is  improper  to  charge  the  jury  that 
"a  marriieige  was  good  without  any 
ceremony,  and  by  the  consent  of  the 
parties,  if  the  parties  intended  marriage, 
and  that  intent  sufficiently  appears." 
It  is  deficient  in  not  adding  that  such 
consent  and  intent  must  be  followed  up 
by  actual  cohabitation  thereunder  as 
man  and  wife  :  Taylor  v.  The  State,  53 
Miss.,  84. 

Such  contract  may  he  proved  by  cir- 
cumstances, but  they  must  be  such 
as  to  exclude  the  inference  or  presump- 
tion that  the  former  relation  continued, 
and  satisfactorily  prove  that  it  had  been 
changed  into  that  of  actual  matrimony 
by  mutual  consent :  Williams  «.  Wil- 
liams, 18  Amer.  Law  Reg.  (N.S.),  629, 
46  Wise.,  464. 

It  was  therefore  error,  where  the 
parties  originally  under  a  void  contract 
of  marriage,  to  refuse  to  cbargff  that 
if  the  sul)6equent  conduct  and  aeclara- 
tion  of  the  parties  arose  from  and  was 
the  result  of  such  void  ceremony,  that 
there  could  be  no  presumption  of  a  sub- 
sequent marriage  :  Williams  «.  Wil- 
liams, 18  Amer.  Law  Reg.  (N.S.),  629, 
46  Wise.,  464. 

The  policy  of  the  law  favors  matri- 
mony and  legitimacv  rather  tlian  con- 
cubinage and  iNistardy ,  and  hence  every 
reasonable  presumption  should  be  al- 
lowed to  support  the  former,  and  to 
defeat  the  latter :  State  v.  Worthins^- 
ham,  23  Minn.,  528. 

The  cohabitation  of  two  persons  of 
different  sexes,  and  their  beliavior,  in 
other  respects,  as  husband  and  wife, 
always  afford  an  inference,  of  greater 
or  less  strength,  that  a  marriage  has 
iToen  solemnized  between  them ;  yet 
such  inference  is  destroyed  by  evidence 
that  no  marriage,  in  fact,  ever  was  sol- 
emnized :  Port  V.  Port,  70  Ills.,  484. 

Proof  of  matrimonial  cohabitation, 
declaration  of  parties  and  reputation 
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that  they  are  man  and  wife,  is  safflcient 
to  foand  a  presumption  of  marriage, 
and  a  prior  marriage  may  thus  be  pre- 
sumed, although  there  was  a  sul>8e- 
quent  actual  marriage  between  the 
parties :  Betsenger  v.  Chapman,  88 
N.  Y.,  487. 

The  presumption  of  marriage  from 
a  cohabitation,  apparently  matrimonial, 
is  one  of  the  strongest  known  to  the 
law,  especially  in  cases  involving  legit- 
imacy. Where  there  is  enough  to 
create  a  foundation  for  the  presump- 
tion, it  can  be  repelled  only  by  the 
most  cogent  and  satisfactory  evidence : 
Hynesv.  McDermott,  01  N.  T.,  4$1. 

Where  coverture  is  relied  on  to  save 
an  action  from  the  bar  of  the  statute  of 
limitations,  the  marriage  may  t>e  shown 
by  proof  of  cohabitation  as  husband 
and  wife :  K.  R.  Co.  v.  Cobb,  85  Ohio 
St.  R.,  94 

Cohabitation  and  reputation  are  not 
marriage,  but  only  circumstances  from 
which  a  marriage  may  be  presumed, 
and  this  presumption  may  be  re- 
butted and  wholly  disappears,  in  the 
face  of  proof  that  there  has  been  no 
marriage  in  fact :  Hunt'  s  Appeal,  86 
Penn.  St.  R.,  294 ;  Harbeck  «.  Harbeck, 
4  Month.  L.  Bull.,  43. 

The  general  doctrine  is,  that  if  par- 
ties live  together  ostensibly  as  man  and 
wife,  demeaning  themselves  towards 
each  other  as  sach,  and  especially  if 
they  are  received  into  society  and 
treated  by  their  friends  and  relations 
as  having  and  being  entitled  to  that 
status,  the  law  will,  in  favor  of  moral- 
ity and  decency,  presume  that  they 
have  been  legally  married.  But  as  in 
such  cases  a  legal  marriage  is  only  pre- 
sumed from  general  repute  and  habit, 
that  presumption  has  its  limits,  and 
may  he  overcome  in  particular  cases  by 
counter  evidence  or  counter  presump- 
tion :  Jones  v.  Jones,  48  Md.,  891. 

Where  the  presumption  of  a  lawful 
marriage,  founded  simply  upon  habit 
and  repate,  is  met  by  the  counter  pre- 
sumption of  innocence,  the  former  must 
give  way,  and  the  law  then  requires 
that  the  first  alleged  marriage  as  au  act 
ual  fact  shall  be  established  by  more 
direct  proof :  Jones  v.  Jones,  48  Md., 
891. 

Persons  having  a  husband  or  wife 
living  are  not  competent  to  contract 
marriage,  and  no  presumption  of  a 
marriage  can  l>e  indulged  from  cohabi- 


tation by  such  persons  :  Hebblethwaite 
«.  Hepworth,  98  Ills.,  126. 

See  Spicer  v.  Spicer,  16  Abb.  Pr.  (N. 
S.),  112. 

Where  a  party  has  contracted  a  valid 
marriage  and  then  marries  a  second 
time,  his  cohabitation  and  acknowledg- 
ment of  the  marriage  relation  Isetween 
him  and  the  second  wife  is  not  evidence 
of  the  validity  of  the  second  marriage  : 
State  «.  Whaley,  10  So.  Car.,  500. 

The  mere  fact  of  cohabitation  under 
an  honest,  though  mistaken,  belief  that 
the  parties  cohabiting  are  lawfully 
married,  will  not  support  an  indictment 
under  the  Gen.  St.,  ch.  165,  s.  6,  for 
lewd  and  lascivious  cohabitation,  if  the 
cohabitation  is  not  under  such  circum- 
stances as  to  create  a  common  scandal, 
or  tend  to  corrupt  the  public  morals  : 
Com.  V.  Munson,  127  Mass.,  459. 

A  marriage  in  good  faith,  when  the 
husband  erroneously  supposes  himself 
to  be  divorced  from  a  previous  living 
wife,  is  void  and  not  capable  of  ratifi- 
cation ;  but  if  a  valid  divorce  be  after- 
wards had,  and  he  and  the  last  woman 
continue  cohabitation  in  good  faith,  a 
presumption  of  a  lawful  marriage  be- 
tween them  will  arise  :  Teter  «.  Teter, 
88  Ind.,  494  ;  De  Thoren  v.  Attorney- 
General.  17  Eng.  R.,  72  ;  Estate  of 
Jennings,  4  Month.  L.  Bull.,  40. 

If  the  marriage  was  originally  void, 
subsequent  marriage  will  be  presumed 
to  have  occurred,  if  the  parties  con- 
tinued to  cohabit  together  after  the  re- 
mo  viU  of  the  legal  impediment:  Blanch- 
ard  V.  Lambert,  43  Iowa,  228. 

A  marriage  will,  in  the  absence  of 
countervailing  evidence,  be  presumed 
to  exist  so  lon^  as  both  parties  live ; 
and  evidence  that  the  husband  after- 
wards, in  a  remote  place,  for  a  long 
period,  cohabited  with  another  woman, 
and  had  children  by  her,  and  that  dur- 
ing all  that  time  she  was  recognized  as 
his  wife,  has  no  tendency  to  prove  a 
dissolution  of  the  original  marriage, 
and  is  not  admissible  for  that  purpose  : 
Wiseman  v,  Wiseman,  89  Ind.,  479. 

Where  a  husband  and  wife  separate, 
and  the  former  lives  and  cohabits  for 
years  with  a  woman  whom  he  claims, 
and  who  is  reputed,  to  be  his  wife,  the 
law  presumes  a  divorce  from  the  first 
wife,  and  the  latter  may  legally  marry 
again :  Blanchard  v.  Lambert,  4A 
Iowa,  228. 

If  the  woman,  in  surrendering  her 
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person,  is  conscions  that  she  is  com- 
mitting  an  act  of  fornication,  instead 
of  consummating  her  marriage,  the 
copula  cannot  be  connected  with  any 
previous  promise,  and  marriage  is  not 
thereby  constituted  :  Port  «.  Port,  70 
Ills.,  484 

Meretricious  relations  raise  no  pre- 
sumption of  marriage,  eren  where,  for 
some  temporary  object  or  convenience, 
the  parties  assume  to  third  parties  the 
relation  of  husband  and  wife.  Where 
a  man's  mistress  is  occasionally  called 
by  his  name,  or  purchases  articles  with 
his  knowledge  as  his  wife,  that,  of 
itself,  raises  no  presumption  of  an 
honorable  connection,  especially  where, 
in  other  iegal  relations,  the  woman 
holds  herself  ont  as  tifeme  sole:  Estate 
of  Howe,  1  Myrick  (dal.),  10(X 

In  a  case  involving  the  question  of 
marriage,  where  there  is  no  impedi- 
ment to  marriage,  and  the  connection 
between  the  parties  was  illicit  in  its 
oommencement,  it  wiU  be  presumed  to 
be  of  the  same  character ;  and  in  order 
to  overcome  the  presumption,  it  will  be 
necessary  to  adduoe  other  evidence  than 
that  of  the  cohabitation  of  the  parties 
to  establish  their  marriage :  Jones  «. 
Jones,  45  Md.,  144 ;  Foster  e.  Hawley, 
8  Hun,  68. 

When  the  evidence  shows  that  at 
the  time  of  the  commencement  of  the 
cohabitation  and  conduct,  from  which 
it  is  sought  to  prove  a  marriage  in  fact, 
there  was  in  fict  no  such  maniage,  the 
mere  continuance  of  such  cohabitation 
and  conduct,  without  something  more 
to  indicate  that  there  had  been  a  change 
in  the  relations  of  the  parties  to  each 
other,  would  not  be  sufficient  to  show 
a  marriage  in  fact,  subsequent  to  the 
commencement  of  such  cohabitation 
and  conduct :  Williams  e.  Williams, 
18  Amer.  L.  Reg.<N.S),  «29,  46  Wise, 
468. 

A  relation  between  a  man  and  a 
woman,  which  was  illicit  at  the  oom- 
mencement, is  presumed  to  continue  so 
until  proof  of  change  ;  and  a  marriage, 
therefore,  will  not  be  presumed  from 
cohabitation  and  reputation,  where  the 
relation  between  the  parties  was  of  an 
illicit  origin,  in  the  absence  of  proof  of 
a  subsequent  actual  marriage  :  Hunt's 
Appeal.  86  Penn.  St.  R.,  294. 

It  appeared  that  plaintiff,  when 
about  seventeen  years  of  age  returned 
to  her  home  with  an  infant,  of  whom 


there  was  no  acknowledged  father. 
When  this  child  was  two  or  three  yean 
of  age,  the  mother  and  B.  were  living 
together  as  husband  and  wife,  and  so 
continued  to  live  until  his  death  :  Held, 
that  the  evidence  did  not  warrant  a 
conclusion  that  the  cohabitation  was 
illicit  in  its  origin  :  Badger  «.  Badger, 
88  N.  Y.,  546,  reversing  18  Weekly 
Dig.,  85,  25  Hun,  280 ;  distinguishing, 
CUyton  «.  Waidell  (4  N.  T.,  280),  Vin- 
cent's  Appeal  (60  Penn.  St  R.,  228), 
Lylee.  Ellwood  (L.  R,  10  Eq.  08),  11 
£ng.  R..  702. 

The  presumption  that  a  cohabitation, 
illicit,  in  its  inception,  remains  such  in 
character  during  itsoontinnanoe,  is  one 
of  fact  for  the  jury,  and  not  one  of  law : 
Sute  e.  Woithingham,  28  Minn.,  528. 

Under  the  rule  tliat  a  connection  con- 
fessedly ilficit  in  hs  origin,  or  shown 
to  have  been  such,  will  be  presumed 
to  retain  that  cbamcter  ontil  soaae 
change  is  established.  It  Is  not  neces- 
sary, in  order  to  establidi  such  a 
change,  to  show  the  precise  time  or  oc- 
caaon  thereof;  it  is  sufllcient  if  the 
facts  show  that  a  change  must  have  oc- 
curred transforming  the  Ulidt  inter- 
course into  cohabitation  matrimonial  in 
its  character  :  Badger  e.  Badger,  88 
N.  Y.,  546.  reversing  18  N.  Y.  Weekly 
Dig.,  85,  25  Hun,  280;  distinguishing 
Clayton  e.  Wardell  (4  M.  Y.,  280),  Vin- 
cent's  Appeal  (60  Penn.  St.  R.,  228), 
Lyle  e.  EUwood  (L.  R.,  10  Eq.,  98), 
11  Eng.  R.,  702. 

S.  P.,  CauJoUe  e.  Ferrie,  28  N.  Y., 
00 ;  De  Thoren  v.  Attomey-Genenl,  17 
Eng.  Rep.,  72. 

On  the  distribution  of  an  intestate's 
estate  after  his  death,  in  1874,  held, 
that  the  claim  of  his  granddaughter, 
Rachel,  (daughter  of  his  deceased 
daughter,)  to  a  share,  could  be  resisted 
by  proof  of  the  illegitimacy  of  her 
mother,  notwithstanding  intestate's 
recognition  of  Rachel's  mother  as  his 
daughter  by  an  entry  in  the  family 
Bible,  and  also  in  other  ways  ;  and  not- 
withstanding, also,  that  intestate,  his 
wife  and  daughter  (Rachel's  mother) 
are  all  dead,  and  that  Rachel's  mother's 
legitimacy  was  never  questioned  until 
after  the  death  of  her  father  and 
mother  and  herself,  and  not  until  the 
intestate's  (her  father's)  estate  was 
about  to  be  distributed :  Bussom  f. 
Forsyth.  82  N.  J.  Eq..  277. 

If  after  the  birth  of  a  person  daim- 
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log  to  be  a  legitimate  child  of  his  pa- 
rentSf  though  born  as  a  bastard,  there 
be  cohabitation  of  his  father  and 
mother,  the  fatter  assuming  the  name 
of  the  former,  and  the  parties  treat 
each  other  as  man  and  wife,  and  treat 
the  claimant  as  their  child,  and  they 
are  treated  as,  and  reputed  to  be,  man 
and  wife  by  their  friends  and  acqaaint- 
ances,  these  are  facts  proper  to  be  sab- 
mitted  to  the  jury,  from  which  mar- 
riage may  be  inferred,  notwithstanding 
the  original  illicit  connection  between 
the  peTties :  Jones  «.  Jones,  46  Md., 
144-6. 

In  proceedings  to  compel  a  hnsband 
to  provide  for  the  support  of  his  wife, 
-whom  he  had  threatened  to  abandon, 
the  woman  testified  that  she  had  been 
married  to  him  for  eight  years ;  that 
daring  that  time  he  had  lived  with  her, 
introduced  her  to  his  relatives  and  ac- 
quaintances, and  recognised  her  as  his 
wife.  Upon  cross-examination  she 
testified  she  was  not  married  by  any 
person,  but  that  the  defendant  had 
always  acknowledged  her  as  his  wife, 
and  that  they  h^  always  since  the 
alleged  marriage  lived  togetber  as 
husband  and  wife  :  Held,  that  the  evi- 
dence  was  sufficient  to  establish  a  mar- 
riage  in  fact :  People  «.  Bartholf,  24 
Hun,  273. 

This  action  was  brought  hy  the 
plaintiff,  who  claimed  to  ^  the  widow 
of  one  William  Clark,  to  recover  her 
dower  in  certain  lands  devised  by  the 
said  Clark  to  the  defendant.  The  lat- 
ter denied  that  the  plaintiff  was  ever 
married  to  Clark.  Upon  the  trial  the 
plaintiff  gave  evidence  tending  to  show 
that  on  the  12th  of  October,  1870,  she 
was  married  to  Clark  at  his  house  near 
Carthage,  Lewis  county,  by  a  Catholic 
priest,  in  the  presence  of  Bridget  Foley 
(her  sister),  and  Catherine  Purcell. 
Two  witnesses  for  the  plaintiff,  who 
testified  that  the  marriage  ceremony 
was  performed  by  the  priest  on  the  day 
stated,  said  that  he  remainded  at 
Clark's  house  on  that  occasion  about 
two  weeks.  The  priest  died  before  the 
trial  of  this  action. 

The  defendant  offered  in  evidence 
a  register  of  baptisms  kept  by  the 
priest  at  his  church  in  Schenectady, 
containing  entries  in  his  handwriting 
showing  baptisms  performed  by  him, 
in  that  citv,  on  the  Ist,  6th,  9th,  10th, 
16th,  and  23d  of  October,  1870. 


Held,  that  the  entries  in  the  book 
were  admissible  to  discredit  the  testi- 
mony of  the  witnesses,  to  the  effect 
that  the  ceremony  took  place  on  October 
12th,  and  that  the  priest  then  remained 
in  Lewis  county  for  two  weeks. 

Held,  further,  that  it  was  also  ad- 
missible to  show  that  Bridget  Foley, 
after  the  date  of  the  alleged  marriage, 
executed  a  receipt  for  her  sister,  and 
signed  it  **  £.  E.  Foley,  by  sister  B.  A. 
Foley." 

Held,  further,  that  it  was  proper,  on 
the  cross-examination  of  Bridget,  to 
ask  her  whether  after  the  date  of  the 
alleged  marriage,  she  had  not  told  one 
Mathews  that  she  had  advised  her  sis- 
ter to  come  away  from  dark,  and  not 
work  there  any  longer,  and  that  she 
would  make  her  do  so. 

A  witness  for  the  plaintiff  testified 
to  a  conversation  with  Clark,  in  which 
the  latter  admitted  that  he  was  married 
to  the  plaintiff. 

Held,  that  it  was  proper,  on  cross- 
examination,  to  ask  him  if  he  had  not 
subsequently  stated  that  he  did  not 
believe  that  the  plaintiff  was  married 
to  Clark:  Qark  v.  St.  James  Church,  21 
Hun,  95. 

In  an  action  brought  for  admeasure- 
ment of  dower,  defendants'  denied 
plaintiff's  marriage  with  B.,  the  de- 
ceased. No  formal  marriage  or  express 
agreement  between  the  parties  was 
proved.  Plaintiff's  evidence  showed 
cohabitation  continued  for  a  long  period 
of  time  and  up  to  the  death  of  B. ,  to 
characterizing  by  general  repute  and  by 
conduct  and  conversation  tending  to 
show  an  intercourse  matrimonial  in- 
stead of  meretricious.  This  was  under 
an  assumed  name,  however,  and  in  an- 
other locality;  among  his  relatives  and 
friends,  the  deceased  occupied  rooms 
and  lived  as  a  bachelor,  his  connection 
with  plaintiff  was  unknown.  Defend- 
ants were  permitted  to  prove,  under 
objection  and  exception,  by  numerous 
witnesses,  who  were  the  friends  and 
acquaintances  of  B.,  but  who  did  not 
know  the  plaintiff  and  were  ignorant 
of  her  cohabitation  with  B.,  that  he 
was  reputed  to  be  a  bachelor :  Held 
error  ;  that  the  repute  thus  proved  did 
not  tend  to  explain  or  show  the  charac- 
ter of  the  cohabitation  ;  that  while  it 
was  proper  to  prove  that  B.,  among  his 
friends  and  relatives,  lived  as  a  single 
man;  that  he  was  reputed  to  be  un- 
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married  among  those  who  thus  saw 
him,  and  before  whom  nothing  had 
occurred  to  raise  the  question,  was 
mere  hearsay,  which  explained  noth- 
ing :  Badger  v.  Badger,  88  N.  Y.,  546, 
reversing  13  N.  Y.  Weekly  Dig.  85, 
25  Hun.  280  ;  and  distinguishing  Qay- 
ton  V.  Warden  (4  N.  Y.  280),  Vincent's 
Appeal  (60  Penn.  St.  R.,  228),  Lyle  «. 
EUwood  (L.  R.,  19  Eq.,  98),  11  Eng. 
R.,  702. 

C,  a  widower,  after  living  f6r  sev- 
eral years  with  a  mistress,  in  1804 
brought  E.  to  his  house  and  lived  with 
her  for  three  or  four  years,  during 
which  time  she  had  a  son  by  him.  E. 
had  previously  had  two  illegitimate 
children  by  different  men,  with  one  of 
whom  she  had  lived  and  cohabited  for 
some  time.  C.  called  £.  his  wife,  in- 
troduced her  and  treated  her  as  such 
while  they  lived  together,  and  said, 
even  after  their  separation,  that  they 
were  married.  His  and  her  relatives 
stated  frequently  that  they  were  mar- 
ried, and  in  the  community  they  were 
recognized  as  man  and  wife.  No  rec- 
ord of  their  marriage  appeared,  and  no 
witness  was  present.  They  separated  ; 
E.  returned  to  her  relatives,  G.  giving 
to  her  what  money  he  had  ;  no  articles 
of  separation  were  executed.  C.  was 
thereafter  formally  and  openly  married 
to  L.,  a  respectable  widow,  with  whom 
he  lived  and  cohabited  for  thirty-five 
years,  until  his  death.  After  their 
separation,  E.  joined  with  C.  in  deed 
of  his  farm,  at  the  request  of  the  pur- 
chaser ;  G.  was  also  procured  as  father 
to  join  in  articles  of  apprenticeship  of 
the  son  of  E.  E. ,  after  the  separation, 
continued  to  bear  the  name  of  C. ,  and 
asserted  their  marriage,  but  she  never 
made  any  claims  upon  G.  as  her  hus- 
band. She  survived  him,  but  claimed 
no  share  in  his  property  as  his  widow. 
L.  was  recognized  by  the  surrogate  as 
his  widow  and  her  children  shared  in 
his  estate,  and  she  drew  a  pension  to 
which  his  widow  was  entitled.  About 
1820,  C.  made  an  entry  in  his  Bible, 
under  the  head  of  "  A  Register  of  my 
Children"  which  contained  the  names 
of  his  children  by  his  first  wife,  and  of 
those  by  L.,  but  did  not  include  his 
son  by  E  B.,  a  son  of  G.  by  his  first 
wife,  in  his  will  called  the  son  of  E. 
his  brother.  Held,  that  while  the  evi- 
dence given  to  show  a  marriage  with 
a.,  was  sufficient  to  make  out  npnma 


fade  case,  it  was  overcome  by  the  op- 
posing evidence  ;  and  taken  together, 
the  evidence  established  that  C.  was 
lawfully  married  to  L.,  not  to  E.: 
Chamberlain  t>.  Chamberlain,  71  N.  Y., 
428. 

A.  cohabited  with  B.,  and  a  child, 
C,  was  born  of  this  intercourse.  He 
subsequently  married  D.,  to  whom  a 
child  wa«  bom,  who  survived  D.,  but 
died  in  infancy.  Afterwards  A.  resumed 
his  intercourse  with  B. ,  livine  with  her 
until  his  death,  acknowledging  the 
child,  C.,  as  his,  but  no  marriage  cere- 
mony of  any  kind  took  place  betweien 
them  at  any  time.  D.  died  seised  of 
real  estate,  and  the  descendants  of  C. 
claimed  it  as  the  heirs  of  A.,  alleging 
that  A.  inherited  it  from  his  deceased 
child  by  D.  Held,  1.  That  C.  was  a 
bastard  child  of  A.  2.  That  nothing 
was  done  which  legitimized  G.  8.  That 
the  descendants  of  C.  could  not  claim 
title  as  the  heirs  of  A. :  Dyer  «.  Bian- 
nock,  2  Mo.  Appeals,  482. 

On  an  issue  of  bastardy,  testimony  of 
cohabitation  between  the  parents,  as 
husband  and  wife,  at  and  prior  to  the 
birth  of  the  alleged  bastard ;  that  they 
held  themselves  out  as  such  in  their 
intercourse  with  the  world  ;  that  the 
woman  assumed  and  went  by  the  family 
name  of  defendant ;  that  they  had  reared 
a  family  of  children  under  the  same 
name,  and  otherwise  conducted  them- 
selves as  married  people,  is  competent 
evidence  for  the  consideration  of  the 
jury  upon  the  question  of  marriage, 
and  sufficient,  if  not  overcome  by  a 
preponderance  of  evidence  to  the  oon- 
traiy,  to  support  a  finding  in  favor  of 
a  valid  marriage  so  as  to  protect  the 
children  against  the  stain  and  taint  of 
bastardy,  and  subject  the  parents  to 
the  duty  of  providing  for  their  support: 
State  t>.  Worthingham,  23  Minn.,  628. 

On  questions  of  marriage,  births, 
deaths,  etc.,  entries  in  a  family  bible 
or  testament,  are  admissible  even  with- 
out proof  that  they  have  been  made  by 
a  relative,  provided  the  book  is  pro- 
duced from  the  proper  custody.  Proof 
of  the  handwriting  or  authonshipof  the 
entries  is  not  required  where  the  book 
is  shown  to  have  been  the  family  bible 
or  testament :  Jones  v.  Jones,  45  Md., 
146, 

On  a  question  of  legitimacy,  a  mar- 
riage certificate  proved  to  be  genuine, 
and  produced  by  and  from  the  custodj 
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of  the  mother  of  the  person  whose  le- 
g\iimtuoy  is  in  question,  is  competent 
evidence,  and  stronglj  corroborative 
proof  of  the  alleged  marriage. 

Where  the  legitimacy  of  a  person  is 
in  issue,  an  acknowledgment  of  him 
by  his  parents'  kinsmen  as  their  rela- 
tion may  be  given  in  evidence  as  evi- 
dence of  the  marriage  which  must  have 
preceded  his  birth  if  lawful  :  Gaines  «. 
Oreen  Pond  Iron  Mining  Co.,  82  N.  J. 
£q.,  86. 

Where,  on  a  trial  for  bigamy,  proof 
of  the  first  marriage  by  the  minister 
who  solemniased  the  rites,  and  the  mar- 
riage license  with  his  certificate  there- 
on, is  sufllcient  proof.  It  is  not  a  valid 
objection  that  the  minister  was  not 
properly  ordained  as  a  minister  of  the 
Gospel,  accordipg  to  the  rules  and  reg- 
ulations of  the  cliurch :  Taylor  v.  The 
State,  52  Miss.,  84. 

Hearsay  and  traditional  evidence  is 
competent  to  prove  a  marriage  when  it 
is  the  best  the  nature  of  the  case 
will  admit  of.  It  is  not  conclusive  but 
may  establish,  prima  facie,  sufficient 
for  the  administration  or  devolution  of 
property,  that  there  was  either  a  for- 
mal marriage,  which  cannot  otherwise 
be  proved,  or  that  the  parties  agreed 
per  verba  de  prcBsenti  to  a  marriage 
which  was  followed  by  cohabitation  : 
Chamberlain  v.  Chamberlain,  71  N.  Y., 
423. 

When  it  is  sought  to  establish  the 
fact  of  marriage  by  repute,  it  is  essen- 
tia] that  such  repute  should  be  general 
and  uniform  ;  a  divided  repute  will  not 
suffice  for  that  purpose  :  Henderson  v, 
Weis,  25  Grant's  (U.C.)  Chy.,  69. 

The  repute,  proper  to  be  shown  in 
such  case,  cannot  go  beyond  the  range 
of  the  knowledge  of  the  cohabitation  ; 
within  that  range,  to  contradict  the  re- 
pute of  marriage  which  to  be  effective 
must  be  general,  a  divided  repute  may 
be  shown,  i.e.,  that  among  some  friends 
and  acquaintances,  the  connection  was 
reputed  to  be  illicit,  not  matrimonial : 
Badger  v.  Badger,  88  N.  Y.,  540,  re- 
versing 13  N.  Y.  Weekly  Dig.,  35,  25 
Hun,  230 :  distinguishing*  Clayton  v. 
Warden  (4  N.  Y.  230),  Vincents'  Ap- 
peal (60  Penn.  St.,  228).  Lvle  v.  Ell- 
wood  (L.  R.,  19  Eq.  98),  11  Eng.  Rep., 
702. 

Where  evidence  of  cohabitation  and 
reputation  is  offered  to  create  a  pre- 
sumption of  marriage,  and  ihu  evidence 


of  reputation  is  divided,  the  facts  of 
such  cohabitation  and  reputation  are 
still  proper  to  be  taken  into  considera- 
tion by  the  jury,  with  the  other  con- 
comitant circumstances,  and  if  they  are 
satisfied  that  the  marriage  is  fairly  es- 
tablished, under  all  the  evidence  in  the 
cause,  they  are  bound  to  conclude  the 
fact  of  marriage  :  Grdenawalt  v»  Mc- 
Enelley,  85  Penn.  St.  R.,  862. 

Whenever,  upon  an  issue  of  l>astardy, 
a  question  arises  concerning  the  exist- 
ence of  a  marriage  between  the  parents 
of  the  alleged  bastard,  direct  proof  of 
a  marriage  in  fact,  as  contradistin- 
guished from  one  inferrible  from  cir- 
cumstances, is  not  required  :  State  v, 
Worthingham.  28  Minn.,  528. 

The  admissions  of  a  party  of  the  fact 
of  his  marriage  are  against  his  interest, 
and  when  made  under  circumstances 
of  deliberation  are  entitled  to  great 
weight.  Denials,  on  the  contrary,  be- 
ing declarations  in  his  own  interest, 
are  entitled  to  little  weight  in  opposi- 
tion thereto  :  Greenawalt  v,  McEnelley, 
85  Penn.  St.  R.,  352. 

The  admissions  of  parties  of  the  fact 
of  their  marriage  are  in  the  nature  of 
direct  proof,  and  are  competent  evi- 
dence of  the  fact :  Greenawalt  v.  Mc- 
Enelley, 85  Penn.  St.  R.,  852. 

If  a  marriage  in  fact  between  A.  and 
B.,  during  the  lifetime  of  C,  be  proved, 
all  mere  presumption  of  a  previous 
marriage  of  A.  with  C,  founded  simply 
upon  habit  and  repute,  is  at  once  over- 
thrown, and  it  becomes  incumbent  up- 
on the  party  alleging  such  previous 
marriage  to  establish  it  as  an  actual 
fact  by  more  direct  proof  :  Jones  v, 
Jones,  48  Md.,  891. 

General  reputation  of  a  person  being 
unmarried  is  not  admissible  to  disprove 
his  marriage  :  Bartlett  v.  Musliner,  28 
Hun,  235  ;  Badger  u.  Badger,  88  N.  Y., 
546,  reversing  13  N.  Y.  Weekly  Dig., 
85,  25  Hun,  230. 

The  oral  statement  of  a  husband  or 
wife  that  they  have  been  divorced,  is 
not  sufficient  evidence  thereof ;  nor 
will  a  separation,  however  protracted, 
be  sufficient  to  create  the  presumption 
of  a  divorce  :  Wiseman  v.  Wiseman, 
89  Ind.,  479. 

Where,  on  the  trial  of  such  an  issue, 
the  complaining  witness  testifies,  on 
her  examination  in  chief,  that  she  was 
never  married  to  the  defendant,  it  is 
competent,    on    croeis-exami nation,    to 
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show  a  course  of  conduct  on  her  part, 
and  declarations,  inconsistent  with 
her  general  statement :  State  v.  Worth- 
ingham,  28  Minn.,  628. 

The  presumption  of  marriage  will 
not  arise  from  the  cohabitation  of  a 
man  with  a  woman,  if  during  her  life 
and  without  any  proof  of  a  divorce,  he 
marries  another  woman :  Jones  v, 
Jones,  45  Md.,  144-0. 

A  wife  is  a  competent  witness  to 
prove  a  marriage  contract  between  her- 
self and  her  deceased  husband,  in  a 
contest  where  the  legality  of  the  mar- 
riage is  in  question  :  Oreenawalt  v, 
McEnelley,  85  Penn.  St.  R.,  852. 

W.,  a  witness  for  plaintiff,  testified 
to  a  conversation  between  himself  and 
B. ,  at  a  house  where  the  sister  of  the 
latter  lived,  in  which  he  stated  that  he 
had  been  married,  but  it  wouldn't  do 
to  let  "  the  woman  "  know  it.  The  de- 
fendant's counsel  asked  the  witness  if 
he  did  not  have  another  conversation 
with  B.  in  the  presence  of  the  sister  of 
the  latter,  in  which  he  stated  that  "he 
was  not  married  ;"  this  the  witness  de- 
nied. The  sister  was  thereafter  called 
as  a  witness  for  the  defence,  and  was 
asked  as  to  such  conversation.  This 
was  objected  to  generally ;  the  court 
admitted  it  to  contradict  W. ,  "  and  not 
as  a  declaration  of  deceased."  Held, 
that  the  evidence  was  relevant  and  ma- 
terial, and  so  a  general  objection  was 
not  tenable  ;  also  held,  that  the  defend- 
ant was  not  bound  by  the  answer  of 
W.,  as  the  evidence  was  not  collateral 
but  bore  upon  the  issue  ;  and  that  the 
sister  was  a  competent  witness  (Code, 
g  829),  as  it  was  not  a  personal  trans- 
action t>etween  her  and  the  deceased  : 
Badger  «.  Badger,  88  N.  Y.,  546,  re- 
versing 13  N.  Y.  Weekly  Dig.,  35,  25 
Han,  230;  distinguishing  Clayton  «. 
Warden  (4  N.  Y.,  230).  Vincent's  Ap- 
peal  (60  Penn.  St.  R.,  228),  Lyle  v.  EU- 
wood  (L.  R.,  19  Eq.,  98),  11  Eng.  B., 
703. 

Plaintiff  offered  in  evidence  a  letter, 
the  body  of  which  was  in  the  hand- 
writing of  the  deceased,  but  signed  by 
plaintiff  as  "  Mrs.  Mary  Baker,"  the 
latter  being  the  assumed  name  under 
which  they  lived  together.  The  letter 
was  written  to  a  nephew  of  her's,  con- 
gratulating him  on  his  marriage,  and 
fPSJ*^n»ng    such  expressions  as  this : 

We  wish  you  much  joy."  "We  ex- 
pected a  visit  from  you  and  your  wife." 


The  nephew  also  testified  that  B.  asked 
him  afterwards  if  he  received  the  let- 
letter.  The  letter  was  excluded :  Held, 
error ;  that  it  was  to  be  regarded  as  the 
Joint  act  of  plaintiff  and  B.,  and  its  sig- 
nature was  a  representation  that  she 
was  a  married  woman  ;  the  letter  itself 
was  material  on  that  point,  and  wasai. 
missible  as  part  of  the  ret  geata: 
Badger  «.  Badger,  88  N.  T.,  546.  re- 
TcrSig  18  N.  Y.  Weekly  Dig.,  85,  25 
Hun,  280  ;  distinguishing  OaTton  e. 
Warden  (4  N.  Y.,  280).  Vincent's  Ap- 
peal (60  Penn.  St.  R.,  228),  Lyle  «.  EU- 
wood(L.  R.,  19  Eq.,  98),  11  Eng.  &, 
702. 

Defendants,  to  meet  this  presamp- 
tion,  gave  evidence  to  the  effect  that, 
after  the  return  of  the  parties  to  Ehig- 
land,  M.  in  business  transaetioiis  nsra 
the  name  she  bore  before  her  acquaint- 
ance with  H.  M. ,  as  a  witness,  gave 
explanation  as  to  the  reason  for  using 
such  name  in  certain  of  the  transac- 
tions ;  as  to  others  she  denied  such  use. 
Held,  that  as  the  facts  sworn  to  ^  the 
defendants*  witnesses  were  either  con- 
tradicted or  did  not  conclusively  repel 
the  presumption  of  marriage,  this 
court  was  precluded  from  reviewing 
the  question  (Code  of  Civil  Procedure, 
g  ISST),  and  the  finding  of  the  jury  was 
conclusive  :  Hynes  «.  McDermott,  91 
N.  Y.,  451. 

Where,  in  bigamy,  the  first  wife  was 
known  by  two  names,  the  question  to 
be  considered  by  the  jury  is  the  iden- 
tity of  the  woman,  and  not  her  name, 
and  it  is  proper  for  the  court  to  so  in- 
struct the  jury.  It  is  the  identity, 
and  not  the  name,  that  is  submitted  to 
the  jury.  Taylor  e.  The  SUte,  52 
Miss.,  84. 

In  the  absence  of  proof  it  will  not, 
in  a  civil  case,  be  presumed  that  the 
law  of  marriage  of  another  country  Is 
different  from  that  of  this  State  :  Hynes 
«.  McDermott,  82  N.  Y.,  141. 

On  the  trial  of  an  indictment  for  po- 
lygamy, it  appeared  that  the  defendant, 
being  a  Protestant,  had  been  married 
in  Ireland  to  a  Roman  Catholic,  by  a 
Roman  Catholic  prieat,  that  he  hzA  co- 
habited there  with  the  woman  as  his 
wife,  that  he  had  afterwards,  while  his 
wife  was  living,  been  married  to  an- 
other woman  in  this  commonwealth. 
Held  that  the  law  of  Ireland  must  be 
proved  as  a  matter  of  fact ;  and  that 
in  the  absence  of  evidence  of  what  the 
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law  was,  the  marriage  mast  be  consid- 
ered as  legal :  Commonwealtli  v,  Ken- 
ny, 120  Maae.,  887. 

The  weight  of  authority,  however,  is 
that  there  is  a  clear  distinction  between 
a  civil  and  a  criminal  case. 

On  an  indictment  of  Ellis  for  adnl- 
tery  with  Lizzie  Rose,  it  was  proved 
that  Lizzie  and  one  John  E.  Rose,  who 
were  citizens  of  the  United  States, 
were  marri<id  in  the  State  of  Maine  by 
a  clergyman,  who  testified  that  it  was 

girt  of  his  duty  to  solemnize  marriage& 
lUs  was  convicted,  bat  on  a  motion  to 
qaash  the  conviction,  it  was  held  that 
it  should  have  been  proved  that  the 
marriage  was  valid  ander  the  law  of 
Maine,  and  the  conviction  was  quashed : 
Begina  v.  Ellis,  22  New  Brans w.,  440, 
444  and  numeroas  English  cases  cited. 

In  the  absence  of  any  evidence,  the 
court  cannot  presume  that  a  vessel  ply- 
ing across  the  English  channel,  on 
which  an  American  citizen  contracted 
a  marriage,  was  of  a  nationality  which 
woald  subject  the  contract  to  a  law 
different  from  our  own  :  Hynes  v.  Mc- 
Dermott,  7  Abb.  N.  C,  98,  affirmed  82 
N.  Y.,  41. 

One  contesting  such  a  marriage,  on 
the  ground  of  its  illegality  in  the  for- 
eign country,  must  establish  affirma- 
tively what  the  law  was  there  at  the 
time  of  the  marriage :  Hynes  v.  Mc- 
Dermott,  7  Abb.  N.  C,  98,  affirmed  82 
N.  Y..  41. 

Testimony  of  a  witness  who  left  the 
country  some  years  before  the  mariage 
— in  this  case,  about  eight  years — and 
the  production  of  a  Code  published 
Bobsequentiy,  but  some  time  before  the 
time  of  the  marriage,  without  anything 
to  show  whether  changes  in  the  law 
had  not  intervened,  are  not  enough  to 
prove  what  was  the  law  at  the  time  of 
the  marriage. 

The  Code  (Code  Civ.  Proc.,  §  942), 
requires  such  a  book  to  be  shown  to 
contain  the  existing  law  :  Hynes  v, 
McDermott,  7  Abb.  N.  C,  98,  affirmed 
91  N.  Y.,  451. 

Every  State  has  the  power  to  enact 
laws  which  will  bind  its  citizens  or 
subjects  when  sojourning  in  a  foreign 
jurisdiction,  provided  they  in  terms 
profess  so  to  bind  them.  It  is  true, 
such  laws  have  no  extra-territorial 
effect,  so  as  to  authorize  their  enforce- 
ment in  a  foreign  country;  but  upon 
the  return  of  the  parties  violating  them. 


they  may  be  enforced  in  the  same  man- 
ner and  to  the  same  extent  as  if  their 
infraction  had  occurred  in  the  State 
enacting  them  :  Roth  v.  Roth,  104  Ills., 
85,  affirming  13  Chic.  Leg.  News,  858. 

A  marriage  contracted  in  a  place 
where  the  parties  are  not  subject  to  a 
local  law  in  respect  to  such  act,  e.  g., — 
a  marriage  in  an  Indian  Territory  be- 
tween non-resident  whites, — ^is  to  be 
judged  by  the  law  of  their  domicile : 
bavis  V,  Davis,  1  Abb.  N.  C,  140. 

When  an  illegitimate  child  has,  by 
the  subsequent  marriage  of  his  parents, 
become  legitimate  by  virtue  of  the  laws 
of  the  State,  or  country,  where  such 
marriage  took  place,  and  the  parents 
were  domiciled,  it  is  thereafter  legiti- 
mate everywhere,  and  entitled  to  all 
the  rights  flowing  from  that  status,  in- 
eluding  the  right  to  inherit :  Miller  v. 
Miller,  91  N.Y.,  316;  distinguishing 
Britwhistle  «.  Vardell  (5  B.  &  C,  438  ; 
6  Ring.  N.  C,  885),  S.  C.  (2  C.  and  F., 
581 ;  7  id.,  895),  Smith  «.  Derr's  Admrs. 
(34  Penn.  St.  R.,  126);  disapproving 
Lingen  v.  Lingen  (45  Ala.,  410). 

Plaintiff  was  bom  illegitimately  in 
Wtkrtemberg,  in  1845,  where  his 
parents  then  resided ;  they  removed, 
with  plaintiff,  to  the  State  of  Penn- 
sylvania, and  his  father  there  became 
a  naturalized  citizen.  In  1853,  while 
domiciled  in  said  State,  the  parents 
were  married.  In  1857  a  law  was 
passed  by  the  legislature  of  that  State, 
legitimizing  children,  bom  out  of  wed- 
lock, of  parents  who  shall  thereafter 
marry,  which  act,  by  an  act  of  1858, 
was  made  applicable  to  all  cases  arising 
prior  to  1857,  save  where  some  interest 
had  become  vested.  In  1862  plaintiff 
removed  with  his  parents  to  this  State  ; 
his  father  thereafter  became  owner  of 
certain  real  estate,  and  in  1875  died 
seised  thereof  and  intestate.  In  an 
action  of  ejectment,  held  that  the  pro- 
vision of  the  Revised  Statutes  (1  R.  S., 
754.  §  19)  disinheriting  illegitimate 
children  did  not  apply ;  and  that 
plaintiff  was  entitled  to  inherit  equally 
with  the  children  of  the  deceased  bom 
in  wedlock  :  Miller  v.  Miller,  91  N.  Y. 
315,  distinguising  Britwhistle  v.  Var- 
dell (5  B.  &  C,  438  ;  6  Bing.  N.  C,  385) 
S.  C.  (2  C.  and  F.,  581 ;  7  id.,  895), 
Smith  V.  Derr's  Adms.  (34  Penn.  St.  R., 
126),  disapproving  Lingen  d.  Lingen 
(45  Ala.,  410). 

A  man  and  woman  whose  connection 
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began  in  the  lifetime  of  a  foimer  wife, 
who  died  in  1867,  if  they  desired  mar- 
riage, lived  together  as  husband  and 
wife,  and  so  held  themselves  out  to  the 
world,  at  the  ratification  of  the  consti- 
tution of  1869,  were,  by  art.  12,  S  22, 
thereof  united  in  matrimony,  witnout 
any  new  consent  or  formal  ceremony: 
Adams  v.  Adams,  57  Miss.,  267. 

Where  two  slaves  contracted  in  form 
the  relation  of  husband  and  wife  before 
emancipation,  and  were  living  together 
at  the  time  of  the  passage  of  the  act  of 
1865,  they  must  be  regarded  as  husband 
and  wife  :  State  «.  Whaley,  10  So. 
Car.,  500. 

E.,  a  negro  man,  and  M.,  a  white 
woman,  both  domiciled  in  the  county 
of  Augusta,  Virginia,  left  Virginia  and 
went  to  Washington,  D.  C,  and  were 
married  there  according  to  the  regular 
forms  for  celebrating  marriages,  and 
after  remaining  absent  from  Virginia 
about  ten  days,  returned  to  their  home 
in  Augusta  county,  Virginia,  where 
they  have  since  lived  as  man  and  wife. 
By  the  laws  of  Virginia  (C.  S.,  1878. 
ch.  105,  §  1),  all  marriages  between  a 
white  person  and  a  negro,  are  abao- 
hiUly  f>oid.  On  an  indictment  for 
lewdly  and  lasciviously  associating  and 
cohabiting  together — Held  : 

1.  Although  such  marriages  are  not 
prohibited  by  the  laws  of  the  District 
of  Columbia,  and  this  marriage  was 
performed  according  to  the  ceremonies 
there  prescribed,  it  is  void  under  the 
laws  of  Virginia,  and  the  parties  are 
liable  to  the  indictment. 

2.  While  the  forms  and  ceremonies 
of  marriage  are  governed  by  the  laws 
of  the  place  where  the  marriage  is  cel- 
ebrated, the  essentials  of  the  contract 
depend  upon  and  are  governed  by  the 
laws  of  the  coantry  where  the  parties 
are  domiciled  at  the  time  of  the  mar- 
riage, and  in  which  the  matrimonial 
residence  is  contemplated :  Kinney  «. 
The  Commonwealth,  80  Gratt  (Vir.), 
858. 

Ordinarily  when  a  person,  upon  a 
change  of  domicile,  goes  into  another 
State  or  country,  tbe  personal  status 
which  he  carries  with  iiim  will  be  re- 
cognized by  the  courts  of  the  latter 
country;  but  this  rule  is  subject  to  cer- 
tain exceptions.  If,  for  instance,  such 
Hatus  has  been  acquired  by  a  violation 
of  an  express  provision  of  the  po  itive 
law  of  the  State  in  which  its  recogni- 


tion is  asked,  or  if  it  be  contrary  to  the 
spirit  and  genius  of  its  institutions,  as 
a  title  of  nobility  would  be  here,  or  if 
it  is  opposed  to  its  settled  policy,  or  to 
the  good  order  and  well-being  of  soci- 
ety, or  to  public  morality  and  decency, 
in  all  such  cases  the  sMus  will  not  be 
recognized  by  the  courts  of  the  latter 
State :  Roth  «.  Roth,  104  His.,  85,  af- 
firming 18  Chic.  Leg.  News,  353. 

A  marriage  solemnized  in  this  State 
between  subjects  of  a  foreign  coantry 
domiciled  here  at  the  time,  in  strict 
conformity  with  our  laws,  and  between 
parties  competent  under  our  laws  to 
contract  the  relation,  is  valid  and  bind- 
ing here,  notwithstanding  such  mar- 
riage is  in  violation  of  the  positive  law 
of  the  country  of  which  they  are  sub- 
jects :  Roth  «.  Roth,  104  Ills.,  35,  af- 
firming 18  Chic.  Leg.  News,  353. 

It  is  no  defence  to  an  action  for  di- 
vorce a  vinculo  where  the  parties  were 
married  in  another  State,  that,  by  a  de- 
cree of  divorce  dissolving  a  former 
marriage  of  plaintiff,  he  was  prohibited 
from  marrying  again  at  the  time  the 
marriage  was  contracted  ;  and  this,  al- 
though it  appears  that  the  parties  were, 
at  tbe  time  of  their  marriage,  residents 
of  this  State,  and  for  the  purpose  of 
evading  its  laws  went  to  the  other 
State,  returning  hither  immediately 
after  their  mandage,  and  have  since 
lived  in  this  State. 

The  marriage,  if  valid  under  tbe 
laws  of  the  State  where  it  was  con- 
tracted, is  valid  here,  and  every  right 
and  privilege  growing  out  of  the  rela- 
tion so  established  attaches  to  each 
party  thereto  :  Thorp  «.  Thorp.  90 
N.  Y.,  602,  reversing  47  N.  Y.  Super. 
Ct.  R.,  80. 

As  to  whether  the  general  rule  of 
law  that  a  marriage,  valid  or  void  by 
the  lex  loci,  is  valid  or  void  every- 
where, applies  to  the  case  of  a  domi- 
ciled citizen  of  this  State,  who.  while 
temporarily  sojourning  in  another 
country,  contracts  a  marriage  there, 
valid  under  our  laws,  but  invalid  by 
the  law  of  the  place,  quosre :  Hynes  f. 
McDermott,  91  N.  Y..  451. 

See  Sottomayer  v,  DeBarros.  82  Eng. 
R.,  886,  reversing  S.  C,  82  Eng.  R.  J- 

If  competent  persons  contract  a  mar- 
riage. P^  verba  de  pnesenti,  in  a  foreign 
country,  with  a  view  to  a  fature  resi- 
dence in  the  State  of  New  York,  of 
which  one  of  the  contracting  parties 
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is  a  resident,  the  presumption  is  in 
favor  of  the  validity  of  the  marriage  : 
Hynes  «.  McDermott.  7  Abb.  N.  C,  98, 
affirmed  91  N.  Y.,  461. 

A  marriage  in  this  State  of  subjects 
of  a  foreign  country,  valid  by  our  laws, 
upon  the  return  of  the  parties  to  their 
own  country,  and  their  acquiring  a  new 
domicile  there,  may  be  annulled  by  the 
proper  courts  of  such  foreign  country 
in  accordance  with  its  own  laws,  for 
causes  not  recognized  by  our  laws : 
Roth  0.  Both,  104  Ills.,  85,  affirming  18 
Chic.  Leg.  News,  858. 

See  Sottomayer  v.  De  Barros,  82  Eng. 
R.,  886,  reversing  S.  C,  82  Eng.  R.,  1. 

A  subject  of  the  klne  of  Wtkrtemberg, 
while  domiciled  in  this  State,  enterra 
into  the  marriage  relation  in  strict  ac- 
cordance with  the  laws  of  this  State, 
but  in  violation  of  an  ordinance  or  law 
of  the  kingdom  of  WArtemberg, 
declaring  all  such  marriages  in  a 
foreign  State,  without  the  license 
of  the  sovereign,  absolutely  null  and 
void;  after  the  return  of  the  parties  to 
'  the  kingdom,  and  they  had  acquired 
a  domicile  there,  a  suit  was  brought 
by  the  husband  to  annul  and  declare 
the  marriage  void,  and  the  proper 
court,  having  jurisdiction  by  the  laws 
of  that  country  of  the  subject-matter 
and  of  both  parties,  renden^i  a  decree 
declaring  the  marriage  absolutely  null 
and  void,  the  effect  of  which  there  was 
not  only  to  establish  the  nullity  of  the 
marriage,  but  also  to  annul  and  termi- 
nate the  8t€Uu8  of  the  parties  arising 
from  a  de  facto  as  well  tjs  t^  de  jure 
marriage  :  Held,  thatsuch  decree  was 
conclusive  upon  the  late  wife  in  this 
State,  and  deprived  her  of  all  rights 
as  widow  or  heir  of  her  former  hus- 
band :  Roth  «.  Roth,  104  Ills.,  85, 
affirming  IS  Chic.  Leg.  News,  858. 

A  "  marriage  and  inheritance  con- 
tract "  between  a  husband  and  wife, 
after  their  marriage  in  the  kingdom  of 
Wurtemberg,  confirmed  by  the  proper 
court  of  that  country,  whereby  each 
was  to  hold  the  property  belonging  to 
him  or  her  during  their  joint  lives  as 
common  property,  with  the  right  of 
survivorship,  will  not,  on  the  death  of 
the  husband,  pass  the  legal  title  of  his 
real  estate  in  this  State  to  his  widow, 
but  such  agreement,  on  his  death,  oper- 
ates as  an  equitable  Assignment  of  the 
estate*  to  the  widow,  which  may  be 
enforced  in  a  court  of  equity  :  Roth  v. 


Roth,  104  nis..  85,  affirming  18  Chic. 
Leg.  News,  858. 

Where  the  court  of  a  foreign  country 
has  jurisdiction  of  the  parties  and  sub- 
ject-matter of  the  suit,  and  this  affirm- 
ative, appears,  its  judgment  or  decree 
will  be  conclusive  on  the  parties,  their 
legal  representatives  and  privies,  in  all 
countries  where  the  matters  litigated 
are  again  drawn  in  question  ;  and  this 
is  particularly  so  with  respect  to  judg- 
ments or  decrees  affecting  the  status 
of  a  person,  they  being  in  the  nature  of 
judgments  in  rem,  which  are  binding 
on  tue  whole  world. 

The  limiUtion  to  this  rule  is,  that  it 
may  be  shown  such  judgment  or  decree 
was  obtained  by  means  of  fraud,  or 
gross  abuse  of  the  process  of  the  court, 
or  flagrant  departure  from  the  ordinary 
course  of  judicial  procedure,  as.  for 
instance,  that  a  party  in  interest  sat  as 
a  judge  in  the  cause :  Roth  «.  Roth, 
104  Ills.,  85,  affirming  18  Chic.  Leg. 
News,  853. 

The  domicile  of  a  legitimate,  un- 
emancipated  minor  is,  if  his  father  be 
alive,  the  domicile  of  the  latter,  where 
neither  of  the  parties  to  a  marriage 
resides  here,  this  court  will  not  take 
jurisdiction  of  a  suit  to  annul  the  con- 
tract on  the  ground  that  the  contract 
was  made  here. 

An  infant,  whose  parents  resided  in 
Canada,  filed  a  bill  to  annul  her  mar- 
riage, on  the  ground  of  her  husband's 
fraud  and  misrepresentation  as  to  the 
effect  of  a  Jewish  ceremony  i>erformed 
in  this  State,  which  she  at  the  time 
believed  to  be  merely  a  betrothal. 
Her  husband  was  domiciled  elsewhere. 
Held,  that  she  was  incapable  of  chang- 
ing her  own  domicile,  and  that,  con- 
sequently, the  court  had  no  jurisdiction : 
Blumenthal  «.  Tannenholz,  81  N.  J. 
Eq.,  194. 

In  an  action  of  ejectment,  wherein 
plaintiff  M.  claimed  as  the  widow,  and 
the  other  plaintiffs  as  children  of  H.,  a 
citizen  of  the  United  States,  it  appear- 
ed that  H.,  who  resided  in  the  city  of 
New  York,  while  stopping  at  a  hotel  in 
London,  in  1871,  made  the  acquaint- 
ance of  plaintiff  M.,  an  English  subject 
and  employe  in  the  hotel.  A  promise  to 
marry,  on  his  part,  and  an  intention  of 
marriage  between  them  was  proved ; 
also  a  mutual  consent  to  be,  and  to  live 
together,  as  husband  and  wife,  and  a 
subsequent  cohabitation  in  that  appa- 
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rent  relatioD.  The  evideDce,  however, 
established  that  the  cohabitation  did 
not  commence  with  a  marriage,  valid 
bj  the  English  law,  and  there  was  no 
evidence  of  a  subsequent  marriage,  in 
accordance  with  that  law.  In  Jane, 
1871,  the  parties  went  to  Paris,  where 
thej  lived  together  as  husband  and 
wife,  and  he  introduced  her  to  ac- 
quaintances as  his  wife.  They  re- 
turned to  London,  where  they  lived  to- 
gether until  his  death  which  occurred 
in  1874,  and  ^here  the  children,  who 
are  plaintiffs,  were  bom.  H.  addressed 
M.  as  Mrs.  H.,  and  so  addresed  letters 
to  her,  and  their  life  in  England  was 
the  ordinary  household  life  of  persons 
lawfully  married.  Held,  that  wtiile  the 
evidence  was  insufficient  to  show,  or  to 
raise  a  presumption  of  a  marriage  in 
accordance  with  the  requirements  of 
the  English  law,  in  the  absence  of 
proof  as  to  the  marriage  law  of  France 
it  might  be  assumed  that  the  requisites 
to  constitute  a  marriage  in  that  country 
are  the  same  as  our  own,  and  so  that 
the  mutual  assent  of  the  parties  to 
assume  the  relation  of  husband  and 
wife,  followed  by  cohabitation,  consti- 
tutes marriage  ;  and  that  the  evidence 
raised  a  presumption  and  authorized  a 
finding  that  the  parties  interchanged 
matrimonial  consents  in  France:  Hynes 
V.  McDermott.  01  N.  Y.,  451. 

Two  domiciled  British  subjects  re- 
siding in  Paris,  in  contemplation  of  a 
marriage  to  be  solemnized  between 
them,  both  according  to  the  forms  of 
the  Church  of  England  and  according 
to  the  forms  required  by  the  French 
law,  executed  a  marriage  contract  in 
the  French  form  and  in  the  French 
language,  whereby,  after  reciting  that 
the  marriage  was  intended  immediately 
to  take  place  "  according  to  law,"  it  ¥ras 
agreed  that  the  parties  should  have  the 
enjoyment  in  common  of  all  property 
according  to  the  "custom  of  Paris," 
which  snould  regulate  their  future 
community,  and  the  other  clauses  of 
the  contract,  even  in  the  event  of  tiieir 
taking  up  their  residence  in  foreign 
parts,  or  of  their  acquiring  property  in 
countries  where  different  laws,  uses, 
and  customs  prevailed,  which  they 
thereby  expressly  renounced  and  dis- 
claimed, that  M.  L.  E.,  the  intended 
husband,  should  be  chargeable  to  L. 
C.  S.,  the  intended  wife,  for  her  •mar- 
riage portion  when  received  ;  that  oat 


of  the  marriage  portions  of  each  a  cer- 
tain specified  sam  should  enter  into 
community,  and  that  the  surplus  should 
remain  excluded  from  such  community, 
and  belong  to  each  of  them  respectively, 
as  their  separate  property. 

The  marriage  was  solemnized  ac- 
cording to  the  forms  of  the  Church  of 
England  in  the  ambassador's  chapel  at 
Paris,  but  was  never  solemnizeid  ac- 
cording to  the  forms  of  the  Franch  law ; 
in  fact,  differences  arose  between  the 
parties,  and  they  never  cohabited  as 
nusband  and  wife. 

By  the  "custom  of  Paris,"  which 
was  afterwards  embodied  in  the  Code 
Napcieon,  a  wife  had  power,  without 
any  consent  of  her  husband,  to  dispose 
by  will  of  all  her  property  not  brought 
into  community. 

L.  C.  S.  duly  made  her  will  accord- 
ing to  the  English  law,  bat  not  accord- 
ing to  the  forms  required  by  the  French 
law,  and  bequeathed  all  her  property 
to  E.,  and  appointed  him  execotor. 

In  a  suit  by  E.,  against  Bi.  L.  E., 
and  against  the  trustees  of  the  estates 
of  the  father  of  L.  C.  S.,  for  payment 
of  a  legacy  bequeathed  to  L.  C.  S.  be- 
fore the  date  of  the  contract,  and 
charged  upon  estates  in  England,— 
Held,  that  the  marriage  was  a  valid 
English  marriage,  and  the  contract  a 
valid  English  contract,  so  far  as  re- 
garded English  property.  That  by  the 
terms  of  ^e  contract  the  rights  of  the 
parties  were  to  be  regulated  by  French 
law.  That  by  that  Uw  a  wife,  under 
such  a  contract,  if  valid  in  France, 
being  entitled  to  dispose  by  will  of  all 
her  property  not  brought  into  com- 
munity, the  will  of  the  wife  exeeutnl 
according  to  English  law,  and  so  far 
as  regarded  English  property,  was 
good,  and  the  plaintiff,  as  her  executor, 
was  therefore  entitled  to  the  legacy  in 
question :  Este  e.  Smyth»  2  Eq.  B., 
1208. 

As  to  what  law  governs  the  marriage 
in  one  country  of  subjects  of  another 
country,  and  the  law  of  marriage  of  cit- 
izens of  the  United  States  abroad,  see 
U.  S.  Revised  Statutes,  §  4082;  Bar's 
International  L.,  tit  Marriage ;  1  Biab. 
Marriage  and  Divorce,  §§  348^461 ;  9 
id.,  §g  116-214  ;  Bnrge's  Col.  Uw.  tit 
Marriage ;  Dicey's  Law  of  Domicile, 
tit  Mar.;  1  Halleck's  Int  L.  (Baker's 
Eng.  ed.),  182-4.  826,  869, 887  ;  PhilU- 
more's  Int  L.,  Ut  Mar.;  Pigott'sFor- 
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eign  Judgment,  tit.  Divorce  ;  Id.,  tit. 
Marriage ;  Savlgny's  Prlv.  Int.  L..  tit. 
Mar.;  Sclioaler's  Hasband  and  Wife, 
titles  Conflict  Laws,  Divorce,  Marriage; 
Story's  Confl.  of  Laws,  titles  Divorce, 
Marriage;  Westlake's  Priv.  Inter.  L., 
titles  Divorce,  Domicile,  Judgments, 
Foreign  Marriage  ;  Wharton's  Oonfl.  of 
Laws,  titles  Divorce,  Domicile,  Foreign 
Judgments,  Marriage ;  Wheat.  Int.  L., 
titles  Conflict  Laws,  Divorce,  Domicile, 
Jurisdiction,  Marriage  ;  Woolsey's  Int 
Law,  tits.  Divorce,  Domicile,  Marriage, 
Private  International  Law  ;  Stewart, 
Marriage  and  Div.,  §§  106,  et  $eq.; 
Whart.  Com.  on  American  Law,  §§  275, 
et  seq.;  7  Vir.  L.  J.,  «41 ;  18  Amer.  Law 
Rev.,  24 ;  21  Amer.  L.  Reg.  (N.S.),  22  ; 
Id.,  605 ;  20  Amer.  L.  Reg.  (N.S.).  56  ; 
17  Amer.  L.  Rev.,  l«e ;  12  Cent.  L.  J., 
510;  Davis  «.  Davis,  1  Abb.  N.  C, 
149;  Harrall  v.  Wallie,  29  Alb.  L. 
J.,  171,  87  N.  J.  Bq.,  458,  and  Mr. 
Stewart's  note ;  Kent  e.  Burgess,  11 
Sim.,  961 ;  Sottomayer  «.  DeBarroe,  82 
Bng.  Rep.,  836,  reversing  8.  C,  82 
Eng.  Rep.,  1 ;  ^iegint.  e.  Ellis,  22  New 
Bmnsw. ,  444,  and  eases  cited. 

Where  a  judgment  of  divorce  was 
obtained  from  one  in  this  State  by  his 
wife,  on  the  ground  of  his  adultery, 
^hich  forbade  his  marrying  again  dur- 
ing the  lifetime  of  his  wife,  and  he 
went  to  Michigan  and  again  married, 
held,  such  marriage  was  legal.  That 
the  penal  portion  of  the  judgmenft  had 
no  effect  out  of  the  State:  People  v. 
Chase,  28  Hun,  810  ;  Sottomayer  «.  De- 
Barros,  82  Eng.  R.,  886,  reveising  82 
Eng.  R,  1. 

The  wife  of  M.,  a  resident  of  this 
State,  procured  a  divorce  from  him  on 
account  of  his  adultery  ;  the  Judgment 
forbade  him  from  marrying  again.  He 
thereafter  went  into  the  State  of  New 
Jersey,  and  there  married  during  the 
life  of  his  first  wife,  returning  ^th  his 
second  wife  to  this  State,  and  continu- 
ing to  reside  here.  The  statute  law  of 
New  Jeney  declares  that  "all  mar- 
riages,  where   either  of   the   parties 


shall  have  a  former  husband  or  wife 
living  at  the  time  of  such  marriage, 
shall  be  invalid,  ♦  ♦  ♦  and  the 
issue  thereof  shall  be  illegitimate. "  In 
an  action  to  test  the  right  of  pUintiff, 
a  son  born  of  the  second  marriaee,  to 
inherit,  as  the  lawful  heir  of  M.,  held, 
that  at  the  time  of  the  second  marriage 
the  latter  had  no  former  wife  living 
within  the  meaning  of  said  statute;  that 
the  laws  of  this  State  and  the  provision 
of  the  judgment  prohibiting  marriage 
had  no  effect,  and  M.  had  a  right  to 
marry  in  another  State  whose  laws  did 
not  prohibit  a  second  marriage  by  one 
divorced  ;  and  that  plaintiff  was  legit- 
imate, and  so  entitled  to  inherit. 

Also  held,  that  as  there  were  stat- 
utory provisions  on  the  subject,  there 
was  no  presumption  that  the  rule  of 
the  common  law  still  existed  in  New 
Jersey  ;  that  the  statute  superseded  and 
took  the  place  of  such  rule. 

The  distinction  between  the  New  Jer- 
sey statutes  upon  this  subject  and  those 
of  this  State  pointed  out :  Moore  «. 
Hegeman,  92  N.  T.,  621,  alfirming  27 
Hun,  68  ;  distinguishing  11  N.  Y.,  284. 

After  the  dissolution  of  the  first 
marriage,  M.  and  his  first  wife  were 
again  married,  but  in  an  action  brought 
by  her  it  was  adjudged  that  the  second 
marriage  was  prohibited  by  the  statutes 
of  this  State,  and  was  void  ;  after  the 
entry  of  this  judgment  the  marriage  in 
New  Jersey  took  place.  It  was  urged 
here  that  such  re-marriage  was  valid. 
Held,  that  the  judgment  not  having 
been  reversed,  and  having  been  made 
bj  a  competent  court  having  jurisdic- 
tion of  the  parties  and  the  suoject-mat- 
ter,  was  conclusive. 

As  to  whether,  after  a  judgment  of 
divorce  on  the  ground  of  the  adultery 
of  one  of  the  parties,  and  the  conse- 
quent prohibition  against  another  mar- 
riage by  the  guilty  party,  a  second 
marriage  of  the  parties  in  this  State 
will  be  valid,  qucBre:  Moore  v.  Hege- 
man, 92  N.  Y.,  221,  affirming  27 
Hun,  68. 


34  Eng.  Kep. 
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H.L.  (Sc),  June  23,  1881. 

[HOUSE  OF  LORDS.] 

560]    *HiSLOP,  Appellant;  Leckie  and  Others,  Respon- 
dents. 

Feu  CTiaHer — Similar  reitrictwe  Conditions  appearing  in  Feu  Oharteru  fnm 
Common  Superior—What  necessary  to  give  each  Feuar  a  Title  to  enforce  thmn. 

It  ia  settled  by  a  series  of  dedeions  in  the  law^of  Scotland  that  where  it  ^jpears 
that  the  restrictions  in  a  feu  contract  are  entered  Into  for  the  benefit  of  other  fens, 
either  already  existing,  or  to  be  created  by  the  superior  thereafter,  the  restrictions 
may  be  enforced  by  each  co-feuar  as  far  as  his  interest  is  concerned.  Bat  the  &ct  of 
several  feuars  of  neighboring  plots  of  building  land  in  the  same  street  holding  from  a 
common  superior  does  not,  by  itself,  entitle  one  of  those  feuars  to  claim  the  benefit 
of  restrictions  contained  in  the  feu  contract  of  another,  unless  some  mutuality  and 
community  of  rights  and  obligations  is  otherwise  established  between  them,  which 
can  only  be  done  by  express  stipulations  in  their  respectiye  contracts  with  the  su- 
perior, or  by  reasonable  implication  from  reference  in  both  contracts  to  a  common 
plan  or  scheme  of  building,  or  by  mutual  agreement  between  the  feuars  themselvesi 

A.'s  author  was  a  party  to  a  feu  contract  of  a  piece  of  land  upon  which  a  house 
was  already  built,  and  he  was  taken  boilnd  not  to  buUd  any  other  buildings  on  the 
said  piece  of  land  except  offices.  The  adjoining  pieces  of  land  were  feud  off,  some 
beine  taken  not  to  build  and  others  having  that  r%ht.  It  was  not  ijidicate4  in  A.'s 
feu  tnat  the  restrictions  were  imposed  for  the  benefit  of  the  oo-feuars,  beyond  the 
facts  that  the  feus  were  all  given  out  nearly  at  the  same  time ;  that  some  of  the  con- 
ditions inserted  in  the  feus  are  similar  to  each  other;  and  that  the  houses  bcdng 
built  in  a  square,  produce  a  considerable  degree  of  uniformity. 

B.  and  C,  proprietors  of  a  neighboring  feu,  sought  to  prevent  A.  building  a  car- 
riage show  room  on  the  ground  intervemng  between  his  house  and  the  street  of  the 
square,  and  raised  an  interdict  with  the  "  consent  and  concurrence  "  of  the  superior ; 
there  was  no  condescendence  or  pleas  in  law  for  the  superior : 

Hddy  reversing  the  decision  of  the  court  below,  (1)  that  the  restrictive  oonditioDS 
as  to  building  in  A.'s  feu  contract  was  not  in  any  sense  j'la  quasUum  UrHo;  and  (2), 
that  the  superior  was  not  a  party  complainant  in  the  action  for  his  own  separate 
interest ;  and  therefore  B.  and  C.  being  strangers  to  A.'8  contract,  A.  ought  to  have 
been  assoilzied  from  the  actiqp. 

Persons  who  have  no  title  in  their  own  persons  to  ndse  and  insist  in  an  actioo, 
661]  cannot  have  the  right  to  sue,  where  nil,  validated  by  the  consent  *and  con- 
currence of  the  party  to  whom  alone  such  right  or  title  of  action  belong. 

B.  and  C,  owners  of  an  adjoining  feu,  raie^d  an  action  with  "consent  and  oonoor- 
rence"  of  the  common  superior  to  enforce  building  restrictions  contained  in  A's  feo 
contract : 

Held,  that  B.  and  C.  were  strangers  to  the  action,  and  therefore  had  no  title  to  spe. 

See  remarks  of  Lord  Watson  as  to  the  question  of  the  importation  of  new  parties 
into  the  suit  under  the  Court  of  Session  Act,  1866  (81  d  82  Vict,  o.  100). 
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[6  Appeal  Cases,  688.] 
H.L.(Sc),  July  27, 1881. 
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♦M'Bain,   Appellant;   Wallace   &  Co.,  JRespon-    [688 

dents  {'). 

Cfontraet  to  parehatt—ArtieU  in  Course  of  Gompletion — Unfinished  Ship — 
Bankruptcy — SeeurUy^Delivery  of  Artide  before  Sequestration — Merca/ntile 
Law  Amendment  {Scotland)  Act,  1856  (19  <fe20  Vict.  o.  60),  *.  1. 

By  the  law  of  Scotland  tbere  must  be  deliyery  to  give  effect  to  a  contract  of  sale, 
but  the  Mercantile  Law  Amendment  (Scotland)  Act  for  the  express  purpose  of 
assimilating  the  Law  of  Scotland  to  that  of  England  on  such  points,  enacts :  '*  Where 
goods  have  been  sold,  but  the  same  have  not  been  delivered  to  the  purchaser,  and 
have  been  allowed  to  remain  in  the  custodv  of  the  seller,  it  shall  not  be  competent  for 
any  creditor  of  such  seller  after  the  date  of  such  sole  to  attach  such  goods  as  belong  to 
the  seller  by  any  diligence  or  process  of  law,  including  sequestration,  to  the  effect  of 
preventing  the  purchaser  or  others  in  his  right  from  enforcing  the  delivery  of  the  same." 

B.  A  C,  by  verbal  communing,  agreed  to  make  advances  to  A.  on  the  security  of 
a  ship  he  had  nearly  completed  building  on  his  own  account,  provided  A.  entered 
into  an  absolute  conti*act  of  sale  of  the  vessel.  An  unqualified  contract  of  sale  was 
completed  by  which  A.  agreed  to  complete  and  deliver  to  B.  A  C.  the  vessel,  for  a  price 
to  be  paid  in  two  instalments,  with  power  to  B.  A  C,  in  the  event  of  A.  failing  to  com- 
plete the  contract,  to  enter  into  possession  of  the  vessel  and  complete  it,  or  sell  it. 

In  a  correspondence  between  A.  and  B.  A  C.  and  a  shipbroker  and  others  subse- 
quent to  the  contract,  and  for  the  purpose  of  getting  a  purchaser  for  the  vessel,  the 
snip  was  called  A.*s  ship  ;  but  no  letters  were  written  to  any  persons  who  were  induct 
by  their  means  to  deal  with  the  ship  upon  the  footing  of  its  being  the  property  of  A. 

From  the  date  of  the  contract  B.  A  C.  gave,  by  checks  at  various  dates,  advances 
to  A.,  taking  a  receipt  on  account  of  the  purchase  of  the  ship ;  at  the  same  time  bills 
for  like  amounts  were  accepted  by  A.  The  advances  equalled  the  full  price  of  the 
ship.  Before  it  was  completed  or  delivered  A.'s  estate  was  sequestrated.  The  bills 
accepted  by  A.  were  paid  by  B.  AC.    In  a  question  between  A/s  trustee  and  B.  &  C: 

Hdd,  (1)  affirming  the  decision  of  the  court  below,  that  there  was  here  a  bona  fide 
sale  in  foct  and  intent  unaccompanied  by  delivery,  and — whether  security  was  the 
object  or  not— every  condition  of  the  statute  was  fulfilled ;  (2)  that  no  reputation  of 
ownership  had  been  created  in  the  seDer  A.  Therefore  B.  <&  C.  had  a  right  to  the 
ship. 

Hddt  where  there  is  an  absolute  bona  fide  contract  of  sale  of  an  article,  which 
is  not  delivered  before  the  bankruptcy  of  the  seller,  the  right  of  the  *buyer  [589 
under  the  contract  to  have  delivery  cannot  be  defeated  by  proof  that  the 
character  of  buyer  had  been  confen*ed  on  him  merely  for  the  purpose  of  his 
having  a  security  for  money  intended  to  be  advanced  by  him. 

Appeal  from  a  jadgment  of  the  Court  of  Session. 

In  1876  James  Roney  commenced  basiness  as  a  ship- 
builder in  Arbroath.  Towards  the  end  of  that  year  he  com- 
menced to  build  as  a  speculation  on  his  own  account  a 
three-masted  schooner  of  about  927  tons  burden.  This  ves- 
sel he  entered  on  bis  books  as  No.  2,  and  for  the  purposes 
of  survey  she  was  also  entered  at  Lloyd's.  Towards  the  end 
of  1877  her  hull,  with  all  her  internal  arrangments,  were  all 

(*)  Affirming  Court  Session  Cases,  4th  Series,  vol  8,  p.  360. 
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but  completed  and  ready  for  launching.  From  that  time 
down  to  the  present  she  has  remained  in  that  state,  with  the 
exception  of  having  received  coppering  and  a  false  keel. 
In  building  the  vessel  No.  2  and  three  others  to  order  Roney, 
by  August,  1877,  had  incurred  considerable  liabilities.  In 
particular  he  had  then  obtained  and  discounted  an  accom- 
modation bill  for  £500  from  John  Wallace  &  Co.,  the  respon- 
dents, iron  merchants,  Dundee ;  and  he  had  also  incurred 
liabilities  to  that  firm  to  the  amount  of  £300  for  goods. 
Roney  being  unable  to  meet  the  obligations  contracted  by 
him,  after  verbal  communings  with  the  respondents,  signed 
a  contract,  dated  the  17th  and  25th  of  January,  1878,  for  the 
completion  and  sale  by  him,  and  the  purchase  by  them,  oE 
the  vessel  No.  2  in  consideration  of  the  sum  of  £2,600,  &c. 
The  important  clauses  of  this  contract  are  as  follows : 

(3.)  It  is  hereby  agreed  and  declared,  that  when  any  sum 
shall  be  paid  or  appropriated  by  the  second  parties  towards 
payment  of  the  said  price,  the  said  vessel  in  her  present  un- 
finished state,  and  at  the  stage  of  her  build  at  which  she  has 
reached,  as  shown  by  the  said  specification,  and  all  materials 
and  articles  of  wood  or  iron  or  other  metals  of  every  descrip- 
tion, furnished  or  unfurnished,  and  whether  made  up  or  not, 
but  intended  or  destined  to  be  used  in  the  construction,  fit- 
ting-up,  and  completion  of  the  said  vessel,  and  her  appurte- 
nances, which  shall  be  lying  or  situated  in  or  about  the 
vessel,  where  she  is  building,  or  elsewhere  in  or  near  the 
shipbuilding  yard  or  other  premises  occupied  by  the  first 
party  at  Arbroath,  shall  thereupon  vpsofdctoy  to  all  intents 
and  purposes,  become  and  remain  the  property  of  the  second 
parties,  although  they  may  be  used  by  the  first  party  as 
materials  for  the  completion  of  the  vessel  or  of  her  appurte- 
nances, and  it  is  further  and  in  like  manner  agreed,  that  all 
subsequent  additions  made  to  the  vessel  and  her  appurte- 
nances as  the  work  proceeds,  and  all  additional  materials 
and  articles  of  any  description  that  shall  be  brought  to  or 
belong,  or  be  situated  as  aforesaid,  intended  or  destined  to 
590]  be  used  in  the  construction,  fitting  up,  and  ♦comple- 
tion of  the  vessel  or  her  appurtenances,  shall  ipso  facto  of 
such  intentioned  destination  or  situation  become  and  remain 
the  property  of  the  second  parties,  although,  without  prej- 
udice to  such  right  of  property  they  may  be  used  by  the 
first  party  as  materials  for  completion  of  the  vessel  or  her 
appurtenances  as  before  mentioned ;  and  generally  it  is  here- 
by agreed  that  the  said  vessel  and  her  appurtenances,  or  any 
part  thereof,  or  materials  or  articles  intended  or  destined  for 
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the  completioQ  of  the  same  as  aforesaid,  shall  not  be  or  be- 
come liable  to  any  debts,  contracts,  or  engagements  of  the 
first  party,  or  be  otherwise  affected  by  or  attachable  for  his 
acts  or  deeds,  or  be  at  his  order  and  disposition,  bat  shall, 
subject  to  the  nses  foresaid,  be  and  remain  the  absolute 
property  of  the  second  parties :  Declaring  that  the  instal- 
ment of  price  applicable  to  the  present  sts^e  of  the  vessePs 
build  is  agreed  to  be  two  thousand  pounds  sterling,  and  that 
the  final  instalment  of  price  payable  for  the  vessel  and  her 
appurtenances  on  complete  fulfilment  of  this  contract  and 
said  specification,  is  five  hundred  pounds  sterling,  making 
together  the  foresaid  price  of  two  thousand  five  hundred 
pounds  sterling,  which  respective  instalments  shall  be  pay- 
able on  the  completion  of  the  said  vessel  and  its  appurte- 
nances, to  the  second  parties'  satisfaction,  and  alter  the 
vessel  has  been  launched  by  the  first  party,  and  full  legal 
possession  thereof  received  by  the  second  parties  ....  nxxt 
It  is  hereby  agreed  that  if  the  second  parties  shall  elect  to 
pay,  or  appropriate  any  sum  or  sums  lor  settlement  of  any 
part  of  the  foresaid  instalments  sooner  than  the  date  fixed 
for  payment  thereof,  then  and  in  that  event  the  sum  or  sums 
that  may  be  so  paid  or  appropriated  shall  bear  interest  from 
the  date  of  advance  or  settlement  at  the  rate  of  five  pounds 
per  centum,  and  the  advance  or  advances  and  interest 
thereon  shall  be  deducted  from  the  foresaid  price  at  final 
settlement. 

(5.)  The  first  party  agrees  and  binds  himself  to  launch 
and  deliver  the  said  vessel  and  her  whole  appurtenances 
completed  as  aforesaid,  with  the  certificates  and  other  nec- 
essary documents  before  mentioned,  within  three  calendar 
months  from  the  date  or  last  date  hereof ;  and  he  further 
agrees  and  binds  himself,  at  his  own  expense,  to  insure  the 
vessel  and  appurtenances,  &c. 

(6.)  In  case  the  first  party  shall  suspend  the  work  on  the 
vessel  or  her  appurtenances,  unless  compelled  to  do  so  from 
the  effects  of  fire  or  bad  weather,  or  stnke  of  workmen,  to 
such  an  extent  as  to  cause  a  suspension  of  work,  or  if  he 
shall  refuse  or  fail  to  carr^  out  and  complete  this  contract, 
and  said  relative  specification  as  hereinbefore  agreed  to,  then 
and  in  any  such  case  it  shall  be  lawful  for  the  second  parties, 
by  themselves  or  others  employed  by  them,  and  without  any 
judicial  warrant,  unless  they  may  consider  such  expedient, 
but  only  after  a  previous  notice  to  the  first  party  of  fourteen 
days  by  letter,  ...  to  enter  into  and  upon  the  first  party's 
shipbuilding  yard  and  premises  at  Arbroath,  and  take  and 
retain  possession  thereof,  and  of  the  whole  materials  and 
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articles  intended  and  destined  to  be  nsed  for  the  purposes 
of  this  contract  and  said  specification,  and  thereafter  to  sell 
the  said  vessel  and  her  appurtenances,  and  the  materials  and 
articles  before  referred  to,  or  any  part  thereof,  in  the  condi- 
tion in  which  they  may  then  be,  at  valuations  to  be  put 
thereon  by  the  arbiter  after  mentioned;  and  failing  such 
valuation,  then  by  public  sale,  on  such  terms  as  the  second 
parties  may  thiuK  proper,  and  to  receive  and  discharge  the 
prices  thereof,  and  apply  the  free  proceeds,  after  deduction  of 
all  costs  and  charges,  towards  repayment  of  any  instalment 
or  portion  of  any  instalment  of  the  price  that  may  have  been 
59 1]  advanced  *or  appropriated  by  the  second  parties  as 
before  mentioned,  and  any  other  payments  or  outlays  that 
they  may  have  made  or  incurred  in  the  premises,  with  interest 
thereon  from  the  date  of  advance,  at  the  rate  foresaid.  And 
after  full  payment  and  satisfaction  to  the  second  parties  in 
the  premises,  and  relief  and  reimbursement  to  them  of  all 
obligations,  payments,  and  charges  of  every  kind,  which  they 
may  have  contracted  or  incurred  in  relation  to  this  contract 
and  the  consequents  thereof,  and  any  other  debts  or  obliga- 
tions due  and  owing  by  the  first  party  to  the  second  parties, 
on  any  other  ground  whatever,  relating  thereto  or  not,  any 
free  balance  shall  be  paid  to  the  first  party  ;  or  the  second 
parties  may,  if  they  see  fit,  instead  of  selling  the  vessel  and 
her  appurtenances,  and  the  said  materials  and  articles,  or  any 
part  thereof  as  above  mentioned,  complete  the  vessel  and  her 
appurtenances,  in  terms  of  the  present  contract  and  said  rel- 
ative specification,  and  for  these  purposes  employ  all  neces- 
sary workmen,  and  use  all  the  machinery,  wor&ing  tools, 
implements,  stock,  and  material  of  every  kind  necessary  for 
such  purposes,  in  and  about  or  near  the  said  premises  of  the 
first  party  situated  at  Arbroath ;  and  in  case  the  second  par- 
ties shall  expend  any  sums  in  so  completing  the  vessel  and 
her  appurtenances,  over  and  above  the  said  contract  price, 
the  same,  with  all  costs  and  outlays  incurred  by  them, 
shall  be  recoverable  by  them  from  said  first  party. 

On  the  24th  of  April,  1880,  the  estates  of  James  Honey 
were  sequestrated,  and  the  appellant,  James  M.  M*Bain, 
banker  in  Arbroath,  was  elected  trustee  thereon. 

Four  days  after  the  sequestration  the  respondents  gave 
notice  that  on  the  17th  of  May,  1880,  in  terms  in  particular 
of  clause  6  of  the  contract,  they  would  enter  Mr.  Roney's 
shipbuilding  yard  at  Arbroath,  and  take  and  retain  posses- 
sion thereof,  and  of  the  whole  materials  and  articles  intended 
and  destined  to  be  used  for  the  purpose  of  the  said  contract ; 
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and  thereafter  either  to  sell  the  vessel  and  her  appurtenances, 
and  the  materials  or  articles  referred  to,  or  complete  the 
vessel  and  her  appurtenances,  in  terms  of  the  said  contract 
and  specification. 

The  appellant  thereupon  raised  this  action  by  a  process 
of  suspension  and  interdict,  praying  to  have  the  respondents 
interdicted  from  entering  upon  and  taking  possession  of 
Honey's  shipbuilding  yard  and  articles  therein,  and  from 
selling  or  completing  the  said  vessel  and  her  appurtenances. 

The  appellant  averred : 

(Stat.  6.)  The  price  of  the  vessel  was  under  the  contract 
stipulated  to  be  paid  on  the  completion  of  the  ship,  which, 
by  article  fifth  of  the  contract,  was  to  be  within  three  months 
from  the  last  date  thereof.  The  vessel,  however,  was  not 
finished  within  the  three  months,  and  is  not  even  now  com- 
pleted, she  being  still  on  the  stocks.  No  part  of  the  pre- 
tended price  of  the  said  vessel  has  been  paid ;  *but  [592 
the  respondents  who  had  already  made  advances  to  Roney 
of  £800,  continued  from  time  to  time  to  make  advances  to  him, 
for  which  they  afterwards  drew  on  him,  and  discounted  at 
the  Koyal  Bank  in  Dundee,  his  acceptances.  The  respon- 
dents charged  interest  and  commission  on  the  same,  the 
reality  of  tne  matter  thus  being  simply  that,  in  respect  of 
certain  sums  of  commission,  the  respondents  lent  their  names 
to  Bonej,  who  obtained  the  proceeds  arising  from  the 
discounting  of  his  own  acceptances,  &c. 

(Stat.  12.)  The  intention  of  the  parties  in  entering  into 
the  foresaid  contract  was,  that  it  should  be  simply  as  a 
security  for  th^  debt  already  due  by  Mr.  Roney  to  the  re- 
spondents, and  for  the  accommodation  bills  to  which  they 
were  to  become  parties  for  his  behoof.  And  accordingly, 
after  the  contract  was  entered  into,  Mr.  Roney  was  left  by 
the  respondents  in  the  uncontrolled  possession,  management, 
and  ownership  of  the  schooner.  They  got  and  took  no  posses- 
sion, symbolical  or  otherwise,  and  in  no  shape  interfered 
with  Mr.  Roney  with  reference  to  the  ship.  The  contract 
has  all  along  been  kept  latent,  and  has  not  been  published 
or  made  known  to  any  one.  From  time  to  time  Mr.  Roney 
corresponded  with  various  parties  with  a  view  to  a  sale 
of  the  vessel.  He  advertised  her  in  his  name,  and  at  his  own 
expense,  to  be  disposed  of.  He  was  under  no  restraint, 
verbal  or  otherwise,  from  selling  the  ship,  so  far  as  the  re- 
spondents were  concerned.  He  met  them  very  frequently 
when  in  Dundee,  and  communicated  to  them  his  prospects 
of  selling  the  vessel,  and  they  neveV  sought  to  control  him 
as  to  the  amount  of  the  price  he  asked  for  the  ship,  nor  even 
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indicated  that  they  bad  any  right  or  interest  in  her,  other 
than  a  right  in  security  for  the  accommodation  transactions 
above  mentioned.  On  the  contrary  they  corresponded  with 
him  on  the  footing  that  the  vessel  was  his  vessel,  and  in 
their  correspondence  they  asked  him  the  lowest  price  at 
which  he  would  sell  her.  The  ship  was  not  finished  within 
the  three  months  prescribed  by  the  contract,  and  the  respon- 
dents in  no  shape  urged  Mr.  Koney  to  finish  her  within  that 
time,  nor  did  they  at  the  end  of  the  three  months,  or  at  any 
other  time  during  the  period  of  two  years  and  four  months 
which  has  elasped  since  the  date  of  the  contract,  give  any 
intimation  to  him  of  the  consequence  of  bis  non-completion 
of  the  vessel,  and  not  until  the  notice  had  they  ever 
attempted  to  make  an  absolute  claim  to  .the  ship. 

His  material  pleas  in  law  were : 

(1.)  The  vessel  and  others  not  having  been  sold  to  the 
respondents,  and  no  price  having  been  paid  for  the  same, 
the  respondents  are  not  entitled  to  take  possession  of  them. 
(2.)  There  having  been  no  delivery  to  the  respondents  of  the 
vessel  and  others  in  question,  interdict  should  be  granted  as 
prayed  for.  (3.)  The  transaction  between  the  respondents 
and  the  bankrupt  being  one  by  way  of  security  only,  and 
this  fact  being  instructed  in  gremio  of  the  contract,  the  re- 
spondents are  not  entitled,  as  in  a  question  with  the  trustee 
on  the  bankrupt's  sequestrated  estate,  to  insist  on  delivery 
of  the  vessel  and  others,  and  for  that  purpose  to  take  at  their 
own  hand  possession  of  the  IxEinkrupt's  shipbuilding  yard, 
stock,  and  plant,  as  intimated  by  them. 

The  material  portions  of  the  respondents'  answers  were 
as  follows : 

(Ans.  6.)  Denied  that  no  part  of  the  price  had  been  paid. 
593]  On  the  contrary,  ^sums  in  all  amounting  to  £2,650 
were  received  by  Roney  to  account  of  the  price  of  the  vessel, 
conform  to  checks  in  his  favor  granted  by  them,  and  rela- 
tive receipts  granted  by  him. 

(Ans.  12.)  Denied  that  the  contract  was  intended  to  be 
only  in  security,  or  that  there  were  any  accommodation  bills 
for  Roney' s  behoof.  When  the  contract  is  fulfilled,  the  re- 
spondents will  have  no  further  claim  against  the  bankrupt 
or  his  estate  beyond  the  sum  of  £227  or  thereby,  due  to  them 
for  furnishings,  and  unconnected  with  the  price  of  the  vessel. 
Admitted  that  the  vessel  not  being  finished  or  ready  for 
launching,  remained  on  the  stocks  in  the  shipbuilder's  yard, 
but  denied  that  the  contract  was  kept  latent,  and  that  posses- 
sion was  not  taken  by  the  respondents.     It  was  well  known 
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in  both  Arbroath  and  Dundee,  amongst  bankers,  insurance 
companies,  and  men  of  business  generally,  that  the  vessel 
had  been  acquired  by  the  respondents.  Further,  that  when 
Boney  was  endeavoriiig  to  find  a  purchaser,  it  was  at  their 
request,  and  in  doing  so  he  was  acting  solely  for  th6ir 
behoof. 

Their  pleas  in  law  were,  inter  alia : 

(2.)  The  contract  being  a  contract  of  sale  and  reduced  to 
writing,  the  allegation  that  it  was  truly  a  security  cannot  be 
proved  otherwise  than  by  writing.  (3.)  When  a  ship  is 
purchased  on  the  stocks  on  the  terms  that  it  shall  be  finished 
and  launched  by  the  builder,  and  paid  for  by  intalments, 
the  property  of  the  materials  as  they  are  put  together,  at  all 
events  after  payment  of  the  first  instalment,  belong  to  the 
purchaser,  and  not  to  the  trustee  in  the  builder's  bank- 
ruptcy. (4.)  The  right  of  a  trustee  in  a  sequestration  being 
tantum  et  tale  as  it  stood  in  the  person  of  the  bankrupt, 
and  the  respondents  having  bought  the  vessel  and  paid  the 
stipulated  price,  they  are  entitled  to  delivery  and  possession 
in  terms  of  the  contract.  (5.)  Assuming  that  the  transac- 
tion amounted  to  a  security  only,  the  transfer  being  ex  facte 
absolute,  the  complainer  is  not  entitled  to  possession,  except 
on  payment  of  the  sums  received  and  due  by  the  bankrupt 
to  the  respondents. 

Boney  being  examined  in  the  proof  allowed  stated,  inter 
alia : 

When  I  found  myself  in  difiiculties  in  the  beginning  of 
1877, 1  asked  Mr.  Stewart,  one  of  the  partners  of  the  respon- 
dents' firm,  if  he  could  advance  any  money,  and  he  gave  me 
an  accommodation  bill  for  £600.  I  was  the  acceptor  on  the 
bill.  My  liabilities  went  on  increasing  during  the  year  1877. 
I  had  a  trade  account  with  the  respondents  at  this  time.  In 
September,  1877,  it  amounted  to  £600  odd,  and  I  paid  £300 
odd,  and  granted  a  bill  for  £300.  I  was  thus  indebted  to 
the  respondents  upon  bills  to  the  amount  of  £800.  When 
these  bills  fell  due  I  was  unable  to  meet  them.  About  the 
end  of  the  year  1877  I  met  Mr.  Wallace  and  Mr.  Stewart  in 
their  office  in  Dundee,  with  the  view  of  getting  the  bills  re- 
newed (those  for  £500  and  £300).  They  demurred  to  renew- 
ing the  bills,  unless  I  could  give  them  some  security.  They 
asked  how  I  stood  about  my  affairs?  I  explained  how  I 
was  hampered  with  this  vessel  on  the  stocks, — that  I  could 
not  get  her  sold,  that  I  could  not  get  any  money  on  her,  and 
that  if  I  had  her  sold  I  would  be  able  to  meet  the  bills.    After 
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some  talk  I  offered  to  ^ve  them  the  vessel  if  they  could 
raise  any  money  on  her  in  security  for  the  bills, — to  allow 
them  to  lie  over  till  I  got  the  vessel  sold.  Mr.  Wallace,  I 
694]  *think,  suggested  they  should  consult  Mr.  Thomson 
about  it.  I  came  back  next  dav,  or  the  day  after,  and  Mr. 
Stewart  and  I  called  upon  Mr.  Thomson,  solicitor,  Dundee. 
It  appeared  that  Mr.  Wallace  had  been  there  before  us,  be- 
cause Mr.  Thomson  knew  what  we  had  called  for.  He  ex- 
plained that  the  respondents  could  not  take  a  mortgage  on 
the  vessel  unless  she  was  launched  and  registered,  and  that 
the  only  way  would  be  a  sale.  I  understood  that  this  was 
the  only  way  in  which  they  could  take  the  vessel  as  secu- 
rity. It  was  then  arranged  that  the  bill  of  sale,  or  whatever 
it  is,  should  be  made  out  in  that  way^,  and  that  they  should 
advance  the  money  as  I  required  it  in  the  future  on  the 
vessel.  There  was  no  price  agreed  on.  The  reason  why 
£2,500  was  put  in  was  that  Mr.  Stewart  asked  me  in  the 
office  if  £2,600  would  put  me  over  my  difficulties  till  I  got 
the  vessel  sold,  and  I  said,  *' Plenty;  perhaps  I  would  not 
require  it  all  if  I  got  her  sold  soon."  I  agreed  to  grant  the 
security  in  the  form  of  an  absolute  conveyance.  In  the  first 
arrangement  the  £2,600  was  put  in  for  the  vessel  without 
an  outfit — that  is,  just  the  hull  and  spars — but  when  the 
contract  was  made  out  it  embraced  the  whole  outfit,  to  make 
the  vessel  ready  for  sea.  I  was  never  even  consulted  about 
that.  Mr.  Thomson  prepared  the  conveyance,  and  Mr. 
Stewart  and  I  signed  it  in  Mr.  Thomson's  office  on  the  17th 
of  January,  1878.  .  .  .  £2,600  was  mentioned  for  the  vessel 
finished.  She  would  be  worth  close  upon  £4,000  at  that 
time.  I  would  not  have  sold  her  for  anything  like  £2,500 
then.  I  got  £2,960  for  her  subsequently,  and  vessels  had 
very  much  depreciated  in  value  during  the  interval.  After 
signing  the  contract  in  January,  1878,  I  got  an  advance  of 
£400  from  the  respondents,  and  I  granted  a  bill  for  £600. 
The  £500  bill  was  renewed,  and  the  £300  bill  was  renewed 
to  the  extent  of  £180,  the  remaining  £120  being  allowed  to 
lie  over.  I  got  various  advances  from  the  respondents 
during  the  years  1877-78,  for  which  I  granted  receii>ts.  The 
mode  in  which  those  advances  were  made  was  by  bill  drawn 
by  the  respondents,  accepted  by  me,  and  discounted  by  them. 
I  generally  got  a  check  from  them,  but  not  always,  for  the 
full  amount  of  the  bill  drawn.  When  I  got  those  checks! 
granted  receipts  in  the  terms  of  No.  74.  On  one  occasion 
they  got  a  receipt  for  £120,  when  no  money  passed  at  all. 
It  was  the  balance  of  a  bill  for  £300.  They  asked  for  a  re- 
ceipt for  that  sum  as  if  they  had  paid  it  to  me,  which  they 
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had  not  done.  The  form  of  receipt  was  written  out  by  Mr. 
Thomson  on  the  day  the  contract  was  signed,  and  it  was 
adhered  to  right  through.  I  agreed  to  grant  receipts  in 
those  terms  without  any  remonstrance.  I  asked  a  back- 
letter  from  Mr.  Stewart  a  week  or  two  afterwards.  I  de- 
murred to  granting  receipts  and  accepting  bills  at  the  same 
time.  I  thought  tney  were  having  too  much  security  over 
the  vessel.  I  said  to  Mr.  Stewart  it  was  all  well  enough  as 
between  him  and  me,  but  something  might  happen  to  either 
of  us,  and  then  they  could  claim  the  vessel.  ^'Oh,"  he 
jBaid,  ''never  mind  that;  the  heavens  might  fall,"  and  he 
did  not  give  me  the  back- letter.  .  .  .  The  amount  for  which 
I  have  given  receipts  is  £2,650 

Mr.  David  Stewart  said : 

• 

J  am  a  partner  of  the  respondents^  firm.  All  the  transac- 
tions between  our  firm  and  Boney  were  carried  on  through 
me.  In  the  end  of  1877  there  were  bills  current  due  by 
Boney  to  the  amount  of  £845  8^.,  £500  being  for  cash  lent, 
and  £346  8^.  for  goods.  He  called  at  my  office  in  Novem- 
ber, 1877,  and  told  me  he  had  been  at  Mr.  Button's,  and  that 
Mr.  Button  had  declined  to  give  him  assistance.  *He  [595 
said  that  no  banker  would  advance  money  on  the  security 
of  a  ship  on  the  stocks.  I  suggested  that  he  should  apply 
to  Mr.  Mackenzie,  the  agent  of  the  Boyal  Bank  at  Dundee. 
I  accompanied  him  to  Mr.  Mackenzie.  Mr.  Mackenzie 
would  not  accept  the  security.  He  said  that  nobody  would 
advance  money  on  the  security  of  a  ship  on  the  stocks,  un- 
less against  a  buying  contract.  Some  weeks  afterwards 
Boney  again  called  at  my  office.  He  then  wished  to  get  his 
ship  sold.  He  had  been  trying  before  that  to  get  her  sold. 
I  suggested  that  he  should  see  Mr.  Charles  Bobertson,  who 
manages  a  number  of  ships  in  which  I  am  interested.  I 
called  upon  Mr.  Bobertson  with  him  twice,  but  we  were  not 
able  to  induce  Mr.  Bobertson  to  buy.  Boney  came  back  to 
me  early  in  January,  1878,  and  asked  whether  we  could  not 
buy  the  ship  ourselves.  I  said  we  had  quite  enough  of 
shipping,  unless  we  could  get  a  bargain  of  it.  I  said  I  would 
consult  my  partner,  Mr.  Wallace,  who  lives  in  London. 
Boney  on  this  occasion  suggested  a  price,  £2,600.  I  under- 
stood that  was  to  include  the  completion  of  the  vessel,  and 
to  make  her  ready  for  sea.  Mr.  Wallace  came  down  to 
Dundee  and  saw  Boney.  At  the  meeting  which  took  place, 
Mr.  Wallace  spoke  about  buying  the  vessel  at  the  price 
named  by  Boney,  but  said  he  would  go  to  Mr.  Thomson  and 
see  if  he  could  prepare  a  proper  buying  contract  that  would 
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keep  us  secure  for  what  we  were  to  pay  for  the  vessel  until 
she  was  launched.  The  reason  why  he  desired  to  see  Mr. 
Thomson  was  that  the  vessel  was  then  on  the  stocks  unfin- 
ished. ...  On  the  18th  of  January,  Roney  and  I  called  at 
Mr.  Thomson's  office.  The  contract  was  read  over  by  Mr. 
Thomson's  clerk,  and  Roney  heard  it  read.  We  there  and 
then  signed  it,  and  it  was  sent  to  London  for  Mr.  Wallace's 
signature.  On  our  return  to  my  oflSce  that  dav,  Mr.  Roney 
said — "Now,  suppose  you  were  to  sell  this  ship  for  more 
than  £2,600,  what  is  my  position  to  be?"  I  said,  "You 
have  signed  a  contracjt  for  sale."     "But,"  said  he,  "sup- 

{)ose  you  were  to  make  a  bis  profit,"  and  he  wanted  a  back- 
etter.  I  said,  "There  will  oe  no  back-letter.  There  is  no 
understanding  or  misunderstanding  upon  the  subject  with 
me,  and  neither  let  there  be  with  you.  It  is  an  out-an-out 
contract  of  sale,  and  any  agreement,  verbal,  implied,  or  writ- 
ten, may  vitiate  the  contract."  I  throughout  held  this  con- 
tract to  be  an  out-an-out  absolute  sale.  Roney  never  again 
asked  me  for  any  back-letter  or  qualification.  I  paid  him 
£400  after  the  contract  was  signed,  and  obtained  a  receipt. 
For  every  check  I  gave  him  there  is  a  receipt,  but  there 
is  one  receipt  for  which  there  is  no  check — viz.,  £120. 
We  had  retired  a  bill  of  his  for  £120,  and  we  accordingly 
sent  a  receipt  to  him  to  be  signed,  because  in  fact  we  were 
paying  cast  on  his  account.  We  have  paid  altogether 
£2,550  to  account  of  the  price  of  the  ship,  or  £50  more  than 
was  stipulated.  There  was  to  be  some  extra  work  done, 
Roney  said,  and  he  very  much  wanted  the  £50.  The  bills 
drawn  upon  Roney  after  the  date  of  the  contract  had  no 
connection  with  the  cash  that  passed  at  all.  The  object  of 
getting  those  bills,  I  told  Ronev,  was,  that  we  required  to 
be  kept  in  our  cash  advances  till  we  had  resold  the  vessel. 
We  were  not  bound  to  pay  till  the  vessel  was  launched. 
Roney  agreed  to  that.  He  never  incurred  any  liability 
whatever  in  connection  with  those  bills.  We  have  paid  every 
one  of  them.  There  is  no  charge  in  our  books  against  him 
in  connection  with  discount  or  anything  else.  The  bills 
were  drawn,  it  might  be,  up  to  the  amount  of  the  advances, 
or  it  might  be  something  different ;  no  attention  was  paid  to 
that  at  the  time.  In  our  books  the  full  amount  is  put  to  his 
credit,  and  the  cash  to  his  debit.  .  .  .  Some  months  after 
596]  *the  date  of  the  contract,  I  spoke  to  Roney  about  the 
number  of  ships  that  we  had  and  told  him  they  were  not  pay- 
ing, and  I  asked  him  to  take  steps  for  selling  the  ship  in  ques- 
tion. He  promised  to  do  so,  and  he  told  me  that  he  had 
advertised  in  the  Shipping  Gazette.     This  was  some  time  in 
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1878.  He  and  we  both  made  eflForts  to  sell,  but  without 
effect  The  policy  of  insurance  on  the  vessel  was  transferred 
to  our  name  immediately  after  the  contract  was  signed. 
Nothing  ever  passed  between  me  and  Boney,  authorizing 
him  to  treat  the  vessel  as  his  property,  either  on  her  com- 
pletion or  on  getting  her  sold.  .  .  .  When  Roney  asked  for 
the  back- letter  he  seemed  to  have  a  floating  idea  in  his  mind 
that  the  ship  had  been  parted  with  as  security.  I  suspect  I 
must  have  known  what  he  meant  when  he  asked  for  the 
back- letter.  He  seemed  to  think  that  the  transaction,  though 
in  shape  a  transaction  of  sale,  was  in  reality  a  security.  I 
at  once  refused  to  give  a  back- letter,  assigning  as  a  reason 
that  it  might  vitiate  the  contract.  Q.  Why  were  you  afraid 
of  the  contract  being  vitiated  ? — A.  Because  we  wanted  to 
be  absolutely  safe,  and  have  the  contract  to  express  actually 
what  it  was.  Q.  Were  you  afraid  that  if  you  granted  the 
back-letter  it  might  be  found  out  that  the  contract  was  one 
of  security  only  ?— A.  A  back-letter  might  have  indicated 
that.  Q.  And  you  were  afraid  of  that  ? — A.  Well,  I  was 
just  wanting  to  go  upon  the  contract,  and  there  was  no  oc- 
casion for  him  asking  a  back-letter.  My  explanation  of  the 
words  I  used  is  this,  that  if  we  had  parted  with  the  money 
without  a  proper  buying  contract,  we  might  have  been  held 
as  taking  security,  and  there  was  no  occasion  for  a  back- 
letter,  seeing  a  proper  buying  contract  had  been  signed  by 
'  both  parties.  Had  this  vessel  been  sold  for  more  than  what 
paid  our  debt,  I  would  have  considered  myself  morally  but 
not  legally  bound  to  account  to  Roney  for  the  access,  be- 
cause ne  had  been  in  business  for  a  while  and  lost  a  lot  of 
money,  and  we  did  not  want  to  make  a  profit  of  his  necessi- 
ties. "  I  was  willing  to  give  him  a  share  of  the  profit.  I  don' t 
know  whether  he  understood  that  too  ;  but  that  is  what  I 
would  have  done,  though  only  from  moral  obligation.  Q. 
Was  that  not  what  you  understood  at  the  time  was  to  be 
done  \ — A.  It  was  never  so  expressed.  FQuestion  repeated.] 
A.  There  was  no  understanding.  Q.  Was  it  not  really  in 
your  mind  at  the  time  that  that  was  to  be  the  result  of  the 
transaction  ? — A.  I  suppose  may  be  it  was  ;  at  the  same  time 
we  must  keep  ourselves  legally  right  whatever  our  moral 
obligation  may  be.  The  money  was  not  to  be  paid  till  the 
ship  was  launched,  but  it  was  perfectly  understood  that 
Roney  was  to  get  money  from  us  as  his  necessities  required. 
We  were  not  to  hurry  him  with  the  completion  of  the  ship. 
He  was  to  take  his  own  time  to  it ;  it  was  a  sort  of  stock 
job  for  him. 
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The  following  letters,  with  others,  were  prodaced : 
'  Wallace  &  Co.  to  James  Money. — i  May,  1878. — Dear  Sir, 
— Please  send  fall  particulars  of  the  three-masted  schooner 
to  Mr.  David  ^fackenzie,  shipbroker,  London.  For  Ander- 
son of  London  has  just  lost  one.  Mackenzie  is  employed 
trying  to  get  one  to  replace.  Let  the  particulars  be  as  full 
as  possible ;  size  of  hatchways,  whether  beams  in  hold,  and 
lowest  price,  &c. 

Wallace  &  Co.  to  Messrs.  Broadwood^  Jones  &  Co.^  Leaden- 
hall  Street,  London. — 1  Sept.,  1879. —  Kindly  keep  Mr. 
Honey's  ship  which  he  has  for  sale  in  mind,  we  are  inter- 
ested in  this  vessel,  and  are  very  anxious  to  have  it  sold  at 
even  a  cheap  price. 

597]  ^Messrs.  Broadwood,  Jones  &  Co.  to  Wallace  &  Co. 
—  6  Sept.,  1879. — Referring  to  yours  of  Ist  inst.  respecting 
Mr.  Boney's  ship,  we  find  that  he  is  asking  £3,600  for  her. 
This  is  a  very  high  price. 

Wallace  &  Co.  to  James  Roney.^^  Sept.,  1879. — ^Inclosed 
is  letter  for  Broadwood,  Jones  &  Co.  Is  £3,600  the  veiy 
lowest  at  which  you  would  be  disposed  to  sell  ?  Please  say 
for  our  guidance. 

James  Roney  to  Wallace  &  Co. — 8  Sept.— I  have  yours 
of  date,  with  mclosure  from  Messrs.  Broadwood,  Jones  & 
Co.,  but  I  do  not  think  the  price  asked  is  too  much  for  the 
ship :  it  is  rather  over  £12  per  ton ;  but  as  I  am  anxious  to 
sell  I  would  take  £3,600  for  her.  Could  they  not  get  their 
friends  to  inspect  the  ship,  and  then  give  an  offer  if  they 
think  £3,600  too  high  a  figure.  If  it  was  anything  like  the 
thing  I  would  accept  it  to  get  clear  of  her  although  it  was 
lower  than  £3,500. 

Wallace  &  Co.  to  Broadwood^  Jones  &  Co. — 11  Sept.,  1879. 
— We  are  favored  with  yours  of  yesterday  re  Ronev's  ship. 
We  know  you  will  do  your  best  in  this  matter.  We  have  a 
personal  interest  in  it,  as  we  are  under  considerable  ad- 
vances to  Mr.  Roney  against  this  vessel,  and  we  want  to 
realize  and  he  wants  to  retire  from  shipbuilding ;  so  if  year 
correspondents  are  bona  fide  inquirers,  kindly  do  what  you 
can  to  hurry  them  on  judiciously. 

There  was  also  produced  receipts  for  the  sums  amounting 
in  all  to  £2,650,  paid  by  Wallace  &  Co.  to  Roney.  They 
were  worded  as  follows : 

Received  by  me  from  Messrs.  John  Wallace  &  Co.,  iron 
merchants,  Dundee,  the  sum  of  to  account  of  the  pur- 

chase price  payable  by  them  for  the  three-masted  schooner 
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No.  2,  presently  building  by  rae  for  them  in  my  yard  at  Ar- 
broath, under  contract  between  me  and  them. 

Shortly  after  the  date  of  the  letter  of  the  11th  of  Septem- 
ber, 1879,  Roney  did  succeed  in  selling  the  vessel  to  Messrs. 
Thorn  &  Cameron  of  Glasgow,  at  the  price  of  £2,950.  Owing 
to  Roney' 8  difficulties,  which  in  a  few  weeks  resulted  in  his 
sequestration,  he  was  unable  to  complete  his  bargain,  and 
Messrs.  Thorn  &  Cameron  on  the  21st  of  April,  1880,  re- 
scinded the  contract. 

The  Lord  Ordinary  Q  decided  in  favor  of  the  appellant, 
and  by  interlocutor  dated  the  23d  of  November,  1880, 
granted  the  interdict  as  craved.  But  the  Lords  of  the  Sec- 
ond Division,  7th  of  January,  1881,  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  repelled  the  reasons  of  suspen- 
sion (•). 

On  appeal, 

July  26,  27.  TTie  Solicitor-General /or  Scotland  (Mr,  J. 
B.  *Balfour,  Q.C.),  and  Mr.  Benjamin,  Q.C.,  con-  [598 
tended  for  tlie  appellant  that  the  whole  actings  and  transac- 
tions showed  this  was  merely  an  attempt  to  constitute  a 
security  arrangement,  and  not  a  true  sale.  If  a  purchase 
the  cross-transaction  of  bills  for  cash  would  not  have  been 
carried  out,  nor  would  the  vessel  have  been  left  in  Roney' s 
complete  control.  At  the  most  there  was  here  a  sale  with  a 
simultaneous  agreement  with  the  written  contract  that  it 
should  be  a  security.  But  whether  the  transaction  was  a 
contract  of  sale  or  one  merely  oi  security,  not  having  been 
followed  by  delivery,  it  was  not  effectual  to  transfer  the 
property,  for  by  the  law  of  Scotland,  which  differed  from 
the  law  of  England,  the  property  of  the  thing  sold  remains 
with  the  seller  till  delivery,  though  the  price  should  be  paid : 
Stair,  Inst.  1,  14,  2 ;  Ersk.  Inst.  3,  3,  2 ;  1  Bell's  Comm.  (7th 
ed.),  pp.  171,  181;  Salter  v.  Knox{*)\  Mathison  v.  AU- 
son  (*) ;  McArthur  v.  Brown  (*) ;  see  as  to  securities  over 
moveables,  1  Bell's  Comm.  (7th  ed.),  p.  273;  Boigsv.  Wat-' 
son  (•) ;  Anderson  v.  M'Call  C). 

The  respondents  relied  on  Simpson  v.  ihincanson^s  Or  ed- 
itors (")  *but  there  the  payment  was  to  be  by  instal-    [599 

(')  Lord  Rutberfurd  Clark.  n  Court  of  Sees.  Cases,  8d  Series,  vol. 

(•)  Court  of  Sees.  Cases,  4th  Series,  iv,  p.  766. 

vol.  viii,  p.  860.  (*)  The  report,  as  reported  by  Lord 

(^  Mor.,  14,202.  Monboddo  in  Morison,  August  2,  HSd, 

if)  Court  of  Sees.  Case^  2d  Series,  vol  14,204,  is  as  follows: 

zvii,  p.  274.  Simpson  employed  Duncanson  to  build 

(')  Court  of  SesB.  Cases,  2d  Series,  vol.  a  ship  for  him. 

XX,  p.  1282.  The  materials  composing  the  hull  were 

(*)  Mor.,  11,687.  to  be  provided  by  the  builder;  but  the 
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ments  as  the  ship  attained  certain  specific  stages  of  build- 
ing, and  that  case  was  decided  not  so  much  upon  general 
principles  as  upon  the  particular  terms  of  the  contract :  see 
also  opinion  there  of  Lord  Justice  Clerk  McQueen. 

The  Mercantile  Law  Amendment  (Scotland)  Act,  sect.  1, 
did  not  apply,  (1.)  because  there  was,  in  reality,  no  contract 
of  sale ;  (2.)  that  section  only  applied  to  a  real  sale  of  a  spe- 
cific article  ready  for  delivery  and  completed ;  and  (3.)  it 
did  not  apply  where  the  goods  are  left  in  the  seller's  custody 
at  his  order  and  disposition.  And  none  of  the  judges  in  the 
court  below  put  any  weight  upon  the  statute.  In  Sim  v. 
OrantQ)  it  wa,Q  held  that  this  section  did  not  apply  to  a 
transaction  or  sale,  under  which  the  subject  sold  (a  horse) 
remained  undelivered,  and  the  seller  not  only  had  the  cus- 
tody, but  continued  in  use  and  possession  of  it,  with  power 
to  sell :  see  also  Edmond  v.  Mowat(^).  Those  cases  applied 
here,  where  Roney,  the  seller,  beyond  question  had  been 
left  with  more  than  the  naked  custody;  and  with  the  power 


employer  was  to  furnish  the  masts  and 
other  articles  necessary  for  completing 
the  vessel,  and  the  price  was  to  be  paid 
in  three  different  portions,  one  at  layin^^ 
the  keel ;  another,  when  the  vessel  was 
built  up  and  planked  to  the  top  of  the 
gunwale ;  and  the  remaining  sums  when 
the  ship  was  launched. 

After  receiving  payment  of  the  first 
portion,  Duncanson,  the  shipbuilder,  be- 
came insolvent.  The  factor  on  his  se- 
questrated  estate  insisted  that  the  ship 
in  its  then  imperfect  state  was  to  be 
viewed  as  still  the  property  of  the  bank- 
rupt, the  proceeds  of  which  were  to  be 
divided  among  his  creditors  in  general. 

Mr.  Simpson  on  the  other  hand  con- 
tended that  by  the  construction  of  the 
vessel  in  the  terms  of  the  contract,  it  be- 
came his,  ttpeHJicatione;  the  builder  be- 
ing to  be  considered  merely  as  a  manda- 
tory who  acquired,  not  for  himself,  bat  to 
his  constituent. 

The  determination  of  the  case  was 
thought  by  the  pudges  to  depend,  not  so 
much  on  general  principles  of  law  as  on 
the  s{)ecial  terms  of  the  agreement.  By 
these  the  employer  was  to  Day  the  price 
in  different  portions.  Before  payment, 
however,  he  bad  a  right  to  see  the  work 
80  far  properly  performed.  Thus  as  the 
builder  proceeded  such  an  appropriation 
took  place,  as  prevented  his  creditors 
from  attaching  the  ship  without  refund- 
ine^the  sums  advanced. 

The  Lords  found  the  claim  of  Mr.  Simp- 


son to  be  preferable  to  that  of  the  credi- 
tors of  the  bankrupt. 

The  report  of  the  case  in  BeU's  Comm. 
Vth  ed.,  p.  189,  after  giving  the  &cts,  con- 
tinues : 

"The  court  held  Simpson  to  be  the 
proprietor  in  consequence  of  the  pardco- 
tar  nature  of  the  bargain  and  the  appro- 

Eriation  of  the  vessel  from  the  time  of 
lying  the  keeL 
"Lord  Justice  Clerk  M'Queen  said, 
that,  taken  upon  general  principles,  it 
was  a  nice  qnesUon ;  but  he  thought  the 
special  nature  and  terms  of  the  oontrsct 
should  decide  it  In  the  case  of  a  simple 
bargain  for  the  building  of  a  ship.  Uie 
materials  to  be  furnished  oy  the  boilder, 
he  would  incline  to  the  opinion  that  the 
unfinished  vessel  belonged  to  the  builder 
or  his  creditors;  but  in  the  particolar 
case  when,  by  the  contract,  one  third  of 
the  price  was  to  be  paid  when  the  keel 
was  laid,  another  when  the  building  was 
advanced,  he  held  that  there  was  an  ap- 
propriation of  the  vessel  to  the  employer 
from  the  time  of  laying  the  keel.  In  thii 
opinion  Lord  Eskgrove  concurred.  The 
rest  of  the  court  went  chiefly  on  the 
ground  that  the  creditors  of  Dnncansoo, 
taking  the  benefit  of  the  contract,  oopld 
not  refuse  credit  for  the  pajrments  wliich 
had  been  made^to  Duncanson  himsell'* 

(>)  Court  of  Seas.  Cases,  2d  Series,  voL 
xxiv,  p.  1038. 

O  Court  of  Sess.  Cases,  Sd  Series,  v(^ 
vii,  p.  69. 
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to  sell  for  hiB  own  benefit,  at  least  to  the  value  over  the  ad- 
vances. 

[LoBD  Blackburn  :  In  8tm  v.  Orant{')  the  Lord  Presi- 
dent Inglia,  after  stating  the  facts,  said:  '^  That  was  a  state 
of  possession  ^inconsistent  with  the  personal  con-  [600 
tract  of  sale,''  and  that  was  exactly  what  was  decided  in 
Tuoyn^s  Case  0-] 

Here  Boney  was,  at  the  dme  of  his  sequestration,  the  re- 
puted owner  of  the  vessel.  In  the  respondents'  letters  to 
Aim  and  to  shipbroker,  the  ship  was  e^ed  and  treated  aa 
Boney's  ship,  and  left  at  his  order  and  disposal,  and  this 
acting  led  people  to  believe,  and  justly  believe,  that  it  be- 
longed to  him. 

If  it  was  held  that  the  judgment  below  was  right,  and 
then,  on  the  minor  point,  that  tney  had  a  right  to  any  sur- 
plus over  the  advances  for  which  the  Tessel  was  sold,  the 
interlocutor  of  the  Second  Division  ought  to  be  so  varied 
«a8  to  give  them  that  right 

Ifr.  Charles^  Q-C,  ajid  Mr.  Vary  OampbeU^  maintained, 
for  the  respondents,  this  was  an  ordinary  contract  of  sale, 
which  the  appellant  did  not  challenge  on  the  ground  of 
fraud  or  as  in  view  of  the  impending  bankruptcy.  The  price 
set  out  in  the  contract  was  paid  by  checks.  These  were 
none  the  less  payments  because  the  respondents  received 
accommodation  bills  of  like  amounts. 

Thev  relied  on  Simpson  v.  Dunoimscn  (*) ;  since  that 
case  there  was  no  doubt  that  the  transference  of  the  property 
of  a  ship  in  the  course  of  being  built  wbs  an  exception  to  the 
general  rule  of  Scotch  law  requiring  delivery  in  order  to  pass 
the  i^operty  upon  a  sale.  The  onr^  difference  between  this 
and  that  case  was  that  there  the  instalments — ^whicfa  were 
only  of  importance  as  fixing  the  identity  of  the  particular 
vessel  sold— were  to  be  paid  at  a  fixed  period.  In  Orr^s 
Trustee  v.  Tullis  (')  Lord  Neaves  said :  Upon  payment  of 
the  instalments  of  the  price,  there  passed  so  mnch  of  the 
ship  as  was  then  made :  see  also  Bell's  Comm.  (7th  ed.),  187 
to  UB9 ;  Bell's  Prin.,  sects.  1083,  1828 ;  and  M'MeeUn  v. 
Ross  (•). 

Bnt  the  1st  section  of  the  Mercantile  Law  Amendment 
(Scotland)  Act  was  conclusive  as  against  the  appellant.  The 
legal  effect  of  the  transference  of  tne  property  to  the  respon- 

(I)  Court  of  Seas.  Cases,  2d  Series,  vol  (*)  Mor.  14,204 ;  Bell's  Com.,  7ih  ed., 
xziv,  p.  1088.  p.  189. 

(<)  8  Co.,  80;  ChittyonCkmtncto,  nth  («)  Court  of  Sees.  Cases,  8d  Serial, 
ed.,  p.  884.  ToL  viii,  p.  986. 

(^  Court  of  Seas.  Cases,  4th  Series,  vol.  iv,  p.  164. 

34  Eng.  Rep.  41 
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dents  could  not  be  lost  by  any  plea  of  reputed  ownership. 
The  true  owner  might  be  barred  from  vindicating  his  prop- 
601]  crty  if  he  had  acted  coUusively,  *or,  without  reason- 
able cause  arising  in  the  ordinary  course  of  business,  held 
out  the  bankrupt,  or  allowed  him  to  appear,  as  the  owner, 
and  has  thereby  misled  third  parties  exercising  ordinary 
care  to  their  loss  and  damage :  Orr  v.  Tullis  (') ;  Anderson 
V.  Buchanan  (•) ;  and  1  Bell's  Comm.  (7th  ed.)i  270.  Here 
there  was  nothing  in  the  evidence  which  showed  that  Roney 
was  allowed  to  deal  with  the  vessel  as  his  own,  or  that  he 
was  represented  as  the  unincumbered  owner.  It  was  im- 
possible to  regard  leaving  the  vessel  in  the  builder's  hands 
in  any  degree  collusive  or  out  of  the  ordinary  course  of 
business.  In  Holderness  v.  Rankin  ("),  Lord  Justice  Turner 
observed,  *'The  world  has  no  right  whatever  to  assume  that 
every  ship  in  a  shipbuilder's  yard  is  his  own.  The  contrary 
is  perfectly  notorious.  Shipbuilders  very  rarely  build  for 
themselves — they  build  for  others  under  order  given  to- 
them' ' :  see  also  Master  v.  Ker  (*).  Sim  v.  Orard  (•)  was  quite 
distinct — there  it  was  held  that  the  seller  had  the  custody 
of  the  horse  under  conditions  which  were  quite  inconsistent 
with  a  contract  of  sale. 

Apart  from  the  written  contract,  the  case  against  them 
was  not  strengthened  by  looking  at— if  it  could  be  looked 
at — the  parol  evidence.  Ronev  wanted  advances  upon  the 
vessel ;  the  respondents  were  advised  that  the  only  form  the 
transaction  could  take  must  be  one  of  sale ;  this  was  ex- 
plained to  Honey,  and  he  deliberately  agreed  to  sell  the 
vessel.  The  original  agreement  was  recorded  in  a  memoran- 
dum of  sale ;  a  back-letter,  or  separate  qualifying  agree- 
ment, prohibiting  an  absolute  transference  of  the  proprietary 
in  some  of  its  effects  to  a  security,  was  refused.  The  whole 
sum  was  advanced  to  Boney  witboutany  deduction,  and  he 
gave  receipts  which  acknowledged  that  the  price  had  been 
given  and  received  in  payment  of  the  price  of  the  vessel. 

The  legal  position  of  the  respondents  is  as  absolute 
disponees ;  altnough,  without  prejudice  to  any  equities,  the 
appellant  may  have  hereafter  to  establish  against  them  to 
an  account  for  any  surplus  over  the  advances  which  they 
602]  may  make  out  of  the  sale  *of  the  vessel ;  but  the 
question  as  to  these  equities  could  not  arise  as  long  as  the 
respondents  are  kept  out  of  their  property  and  the  money. 

1)  Court  of  Sess.  Cases,  8d  Series,  yoI        (*)  Court  of  Sess.  Cases,  4th  Series, 

,  p.  986.  vol  vi,  p.  898. 

(*)  Court  of  Sess.  Cases,  2d  Series,  vol.        (*)  Court  of  Sess.   Cases,  2d  Series, 

xi,  p.  270.  vol.  3pdv,  p.  1088. 
0  29  I,.  J.  (Ch.),  768,  at  p.  769. 
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The  Solicitor -Oeneral  in  reply. 

The  Lords  delivered  judgment  as  follows : 

Lord  Selborne,  L.C.:  My  Lords,  your  Lordships  have 
listened  to  lengthened  arguments  in  this  case,  but  it  appears 
to  me  that  there  are  really  only  two  questions  which  are 
ultfmately  material  to  the  judgment.  The  first  is,  whether 
this  is  a  contract  of  sale.    Now,  the  appellant  is  under  very 

great  difficulties  when  he  denies  that  it  is  a  contract  of  sale, 
ecause  upon  the  face  of  the  instrument  it  is  as  carefully  pre- 
pared and  clearly  expressed  a  contract  of  sale  as  anything 
can  possibly  be.  And  when  we  turn  to  the  parol  evidence, 
although  no  doubt  on  the  one  side  and  on  the  other  there  is 
a  contrariety  of  statement,  vet  the  purchasers  (the  respon- 
dents) most  positively  say  that  what  is  expressed  in  the  in- 
strument is  that  which  was  intended.  It  was  done  no  doubt 
with  the  motive  of  securing  the  money  which  the  purchasers 
had  at  stake,  but  it  was  done  deliberately  by  way  of  pur- 
chase, because  that  was  the  best  and  most  effectual  way  of 
accomplishing  the  object  which  the  parties  had  in  view.  In 
corroboration  of  that,  if  corroboration  were  necessary,  we 
find  that  the  preliminary  heads  of  the  agreement,  afterwards 
extended  by  this  contract,  begin,  **  Memorandum  for  con- 
tract of  sale  and  building  contract;"  and,  if  they  could 
properly  be  looked  to,  the  entries  in  the  book  of  the  law 
agent  are  to  the  same  effect.  The  statement  on  the  other 
side  is  absolutely  inconsistent  with  what  appears  upon  the 
face  of  the  instrument,  and  there  is  no  reduction  of  the 
instrument  asked  for.  It  is  not  an  allegation  of  something 
consistent  with  the  instrument ;  it  is  an  allegation  entirely 
destructive  of  it.  Therefore,  as  it  appears  to  me,  my  Lords, 
the  first  point  must  be  decided,  in  accordance  with  the  instru- 
ment, that  this  was  a  sale,  whatever  may  have  been  the  mo- 
tive, reason,  and  purpose  which  led  to  that  sale;  and  its 
hona  fides  is  really  not  in  dispute. 

My  Lords,  I  think  I  may  under  those  circumstances  pass 
very  *lightly  over  what  was  afterwards  written  and  [603 
done.  There  was  a  course  of  action  upon  this  contract 
showing,  as  I  think,  a  clear  intention  to  adhere  to  it ;  because 
certain  checks  were  from  time  to  time  drawn,  by  the  persons 
who  under  the  contract  are  technically  at  all  events  pur- 
chasers, for  the  whole  amount  of  the  aj^eed  purchase-money, 
namely,  £2,500,  and  £50  further,  which  represents,  as  I  un- 
derstand, certain  extra  work  done  upon  the  ship.  The  fact 
that  those  were  payments  of  purchase- money  under  the 
contract  is  evidenced  by  a  series  of  documents  signed,  as 
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often  as  any  of  those  payments  were  made,  expressly  stating 
that  they  were  "to  account  of  the  purchase  price,"  payable 
by  the  purchasers  for  the  ship  in  question,  and  these  doca- 
ments  are  all  subscribed  by  IConey,  who  was,  on  the  face  of 
the  contract,  the  seller.  It  is  said  that  those  payments  are 
not  to  be  regarded  as  real  payments,  because,  not  for  all  of 
them,  but  for  all  except  £120  in  the  whole,  there  were  accept- 
ances given  at  the  same  time  by  Ronev  who  received  tlie 
money.  But  it  seems  to  me  to  be  perfectly  clear  that  the 
object  of  those  acceptances  was  simply  to  keep  the  purchas- 
ers out  of  cash  advances  until  the  period  of  time  at  which, 
if  those  payments  had  not  been  made,  the  purchase-money 
would  have  been  payable  under  contract.  Looking  to  this  ap- 
propriation of  payments  made  by  the  receipts  for  the  checks, 
it  appears  to  me  to  be  an  irresistible  conclusion  that  as  be- 
tween Roney  and  the  purchasers,  the  purchasers,  and  not 
Roney,  were  liable  and  bound  to  take  up  those  bills ;  as  in 
point  of  fact  they  did,  although  not  as  far  as  I  know  till 
after  the  sequestration.  In  that  state  of  things,  those  bills 
having  been  taken  up,  the  money  has  in  fact  been  x^^id  by 
the  purchasers,  and  to  the  full  amount 

My  Lords,  I  cannot  but  observe  that,  whatever  may  have 
been  the  intentions  of  the  parties  with  regard  to  any  ulterior 
arrangements  or  settlements  between  them,  I  find  nothing 
to  lead  me  to  the  conclusion  that  those  intentions  extended 
so  far  as  in  any  event  whatever  to  pay,  or  repay,  the  £2,650 
to  the  purchasers,  otherwise  than  by  means  of  the  realization 
of  the  property  purchased.  Personal  debt,  independent  of 
this  contract,  I  do  not  find  to  have  resulted  from  the  trans- 
action between  the  parties.  What  is  alleged  is  this — and 
604]  there  is  undoubtedly  some  evidence  in  *support  of 
it — ^that  the  parties  contemplated  that  the  purchasers  would 
realize  this  ship  by  sale,  but  that  having  originally  gone 
into  the  transaction  in  a  certain  sense  witn  a  view  to  their 
own  security,  and  evidently  not  having  fixed  the  £2,500  as 
a  price  in  the  ordinary  way  of  bai^in  where  the  motive  is 
to  become  possessed  of  and  to  retain  the  article  purchased, 
the  purchasers  would  not,  if  the  article  when  sold  fetched 
more  than  that  amount,  and  any  interest,  costs,  and  so  on 
which  might  be  due,  take  advantage  of  any  gain  or  profit, 
which,  according  to  the  letter  of  the  contract,  they  might 
possibly  be  able  to  realize. 

My  Lords,  I  cannot  say  that  I  find  in  this  evidence  any 
very  clear  or  satisfactory  proof  of  a  positive  agreement  hav- 
ing been  at  any  time  made  for  that  purpose,  although  I  do 
find  something  sufficient  to  show  that  tnere  was  a  sense  of 
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moral  obligation,  at  all  events  on  the  part  of  the  parchasers^ 
BO  to  act,  and  that  it  was  their  apparent  intention  so  to  act. 
It  may  be  that  what  happened  between  them  may  raise  that, 
beyond  moral  obligation,  into  a  legal  or  equitable  obligation, 
which  the  courts  would  enforce ;  and  that  certainljr,  I  think, 
appears  to  have  been  the  opinion  of  the  learned  judges  in 
the  court  below.  I  will  assume,  for  the  present  purpose, 
that  there  might  be  sufficient  grounds  for  that  conclusion, 
but  at  the  most  it  can  come  to  nothing  more  than  this — that 
this  being  in  intention  expressly  a  contract  of  sale,  there  is 
a  by-agreement,  a  collateral  agreement,  not  in  the  form  of 
a  regular  back  bond,  but  of  that  nature,  by  reason  of  which, 
when  the  property  purchased  is  realized  by  a  subsequent 
sale,  something  will  be  done  between  the  parties  to  adjust 
the  mutual  rights  or  equities  which  they  have  consented  to 
establish  between  them.  That  appears  to  me  not  only  not 
to  destroy  the  sale  as  a  sale,  but  really  to  proceed  upon  the 
contract  as  its  foundation  and  basis,  and  to  be  something 
growing  out  of  that  contract  which  the  parties,  according  to 
the  hypotbesiSy  agreed  to  do.  Therefore,  it  appears  to  me 
that  there  is  no  ground  whatever  for  treating  tnis  otherwise 
than  as  a  sale. 

I  postpone  the  consideration  of  the  correspondence  which 
passed  with  a  view  to  the  subsequent  sale  or  resale  of  this 
property,  because  that  seems  to  connect  itself  naturally  with 
another  argument  *on  the  question  of  reputed  owner-  [605 
ship.  Postponing  that,  I  have  first  very  lightly  to  pass  over 
the  argument  founded  upon  the  Scotch  law  as  laid  down  in 
the  case  of  Simpson  v.  Duncanson  ('),  or  supposed  to  be 
laid  down  in  that  case,  independently  of  the  Mercantile  Law 
Amendment  Act.  I  frankly  confess  that  unless  Duncan- 
son's  case  is  to  be  explained,  as  it  was  put  at  the  bar,  upon 
the  footing  of  a  constructive  deliverv,  I  do  not  very  dis- 
'tinctly  or  clearly  understand  what  the  law  is  which  that 
case  decided :  it  is  admitted  to  be  exceptional.  Upon  the 
face  of  the  decision  itself,  as  reported  by  Lord  Monboddo, 
it  seems,  it  was  not  that  the  property  in  the  ship  had  vested, 
but  that  there  was  an  obligation  on  the  part  of  the  trustee 
or  assignee  in  bankruptcy,  taking  the  property,  to  repay 
the  money  which  had  been  laid  out  upon  it ;  which  is  a  very 
different  thing.  But,  put  it  as  you  will,  the  case  of  Simp- 
son V.  Duncanson  (')  does  not  appear  to  me  to  be  an  au- 
thority on  which  it  is  so  satisfactory  to  rest  the  decision  of 
the  question  now  before  your  ^rdships,  as  it  is  to  rest  it 
upon  the  terms  of  the  Mercantile  Law  Amendment  (Scot- 
ch Mor.  Diet.,  14,201;  also  BeU's  Com.,  7th  ed.,  vol  i,  p.  189. 
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land)  Act,  which  render  a  consideration  of  the  difficulties 
which  might  have  arisen  in  regard  toDancanson's  case  now 
immaterial. 

By  the  general  law  of  Scotland  there  must  be  tradition, 
or  delivery,  in  order  to  give  effect  to  a  contract  of  sale ;  but 
by  the  Mercantile  Law  Amendment  Act,  for  the  express 
purpose  of  assimilating  the  law  of  Scotland,  on  such  points, 
to  the  law  of  England,  it  is  provided  that  where  goods  have 
been  sold  but  have  not  been  delivered  to  the  purchaser,  but 
have  been  allowed  to  remain  in  the  custody  of  the  seller, 
the  mere  want  of  delivery  shall  not  enable  the  creditors  in 
bankruptcy  of  the  seller  to  defeat  the  sale.  I  have  already 
said  that,  in  my  opinion,  whether  in  some  sense  security 
was  the  object  or  not,  there  was  here  a  sale  in  fact  and  in 
intent.  The  statute  does  not  say  that,  there  being  a  sale, 
that  is  to  be  taken  out  of  the  operation  of  the  statute,  be- 
cause the  parties  may  have  some  further  contract  or  agree- 
ment, or  understanding  inter  se^  with  regard  to  the  subject 
of  the  sale.  This  is  a  case  in  which,  if  there  was  a  sale  at 
all,  there  was  a  sale  unaccompanied  with  a  delivery  to  the 
purchasers.  The  subject  was  allowed  to  remain  in  the  cus- 
606]  tody  of  the  seller.  Every  condition  of  this  *8tatute 
was  fulfilled,  and  I  cannot  see  any  ground  upon  which  your 
Lordships  can  qualify  those  conditions  of  the  statute  for 
the  purpose  of  defeating  a  hona  fide  transaction  which  is 
otherwise  lawful.  It  appears  to  me,  therefore,  that  the 
statute  removes  all  the  difficulties  and  questions  which 
might  otherwise  have  arisen  as  to  the  doctrine  of  Simpson 
V.  ihincanson  ('),  and  that,  having  regard  to  that  clause  of 
the  statute,  the  conclusion  arrivea  at  by  the  Court  of  Ses- 
sion is  correct,  the  only  difficulty  upon  that  point  being  that 
the  Court  of  Session  have  not  based  their  conclusion  upon 
the  statute  as  distinctly  as  I  think  your  Lordships  will  be^ 
disposed  to  do. 

With  regard  to  reputed  ownership,  I  really  think  it  is 
very  far  from  necessary  to  say  much,  because  beyond  all 
question  what  Lord  Justice  Turner  said  in  the  case  of 
Molderness  v.  Rankin  (')  is  true,  that  the  fact  of  an  unfin- 
ished ship  being  in  a  shipbuilder's  yard  is  not  enough  by 
itself  to  raise  a  reputation  of  ownership  on  the  part  of  the 
shipbuilder.  I  see  nothing  to  distinguish  this  particular 
case  from  the  ordinary  one.  If,  in  point  of  fact,  this  ship 
was  not,  after  the  sale,  the  property  of  the  shipbuilders,  the 
mere  fact  of  its  remaining  iij  their  yard  unfinished  could 

(')  Mor.  Diet.,  14,204;  also  Bell's  Com.,  7th  ed.,  voL  i,  p.  189. 
(«)  29  L.  J.  (Ch.),  768. 
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not  create  tbe  reputation  of  its  being  so ;  and  whether  or 
BO  it  was  left  at  their  order  and  disposition  for  the  purpose 
of  creating  a  reputation  of  ownership,  and  to  enable  tnem 
to  deal  with  it  in  a  way  which  would  bring  it  within  the 
scope  of  the  bankruptcy  law,  is  a  question  to  be  determined 
upon  the  evidence :  and  I  can  see  no  evidence  whatever  in 
support  of  that  proposition. 

All  that  is  referred  to  in  support  of  it  is  a  correspondence, 
showing  plainly  enough  that  communications  passed  from 
time  to  time  between  the  shipbuilder  in  whose  yard  this 
vessel  was,  and  those  whom  I  nave  called  the  purchasers, 
and  also  the  brokers ;  and  latterly,  with  one  intending  pur- 
chaser. That  correspondence  taken  as  a  whole  (and  ever^ 
part  of  it  is  consistent  with  the  rest)  shows  plainly,  that  it 
was  intended  and  desired  to  find  a  purchaser  for  this  un- 
finished vessel.  References  were  made  in  the  correspon- 
dence to  the  builder,  but  that  would  happen  in  the  ordinary 
course  of  things  if  the  person  to  whom  the  vessel  belonged 
desired  *that  it  should  be  sold,  whether  it  belonged  [607 
to  the  builder,  and  whether  it  could  be  sold  without  his 
concurrence  or  not.  Nothing  was  done  or  said  from  which 
I  should  infer  that  there  was  any  authority  which  would 
have  enabled  him  to  deal  with  it  without  the  concurrence 
and  consent  of  the  respondents.  Their  interest  is  several 
times  referred  to,  and  referred  to  in  a  manner  which  appears 
to  me  to  be  perfectly  consistent  with  the  absence  of  any 
reputation  of  ownership  in  the  builder,  or  any  intention  to 
create  it.  No  doubt,  my  Lords,  in  those  letters  the  ship  is 
frequently  spoken  of  as  the  builder's  ship ;  but  the  letters 
are  not  written  to  persons  who  are  induced  by  their  means 
to  deal  with  the  ship  upon  the  footing  of  its  being  the  prop- 
erty of  the  builder.  They  are  not  published  to  the  world. 
Nothing  appears  to  have  happened  with  regard  to  these 
letters  out  of  which  a  reputation  of  ownership  could  grow. 
Therefore,  my  Lords,  it  appears  to  me  that  there  is  nothing 
in  that  argument. 

The  last  point  that  was  mentioned,  about  the  notice  ex- 
tending to  the  use  of  the  building  yard,  may  be  said  now  to 
be  at  rest.  It  is  admitted  on  all  hands  that  such  use  as  is 
necessary  to  enable  the  ship  to  be  taken  away,  is  proper  and 
not  in  dispute.  On  the  other  hand,  any  indefinite  use  of 
the  building  yard  your  Lordships  do  not  understand  to  be 
claimed,  and  certainly  if  it  were  claimed  it  would  receive  no 
countenance  from  anything  which  your  Lordships  are 
likely  to  say. 

There  remains  only  the  question  whether  any  addition 
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should  be  made  to  the  iDterlocutor  refusing  the  interdict 
Now  the  interdict  is  simply  sought  for  to  prevent  those 
things  from  being  done  acccording  to  the  notice  which  are 
authorized  by  the  contract,  and  necessanr  to  enable  posses- 
sion to  be  taken  of  the  ship,  and  the  ship  to  be  sold ;  and 
snch  nse^  as  I  have  already  said,  to  be  made  of  the  building 
y^ard  as  is  absolately  necessary  and  indispensable.  Tlie 
interdict  seeks  to  prevent  that,  and  the  question  is^  is  it  ac- 
cording to  contract  or  nott  If  the  contract  is  good,  as  I 
think  your  Lordships  will  hold  it  to  be,  those  things  appear 
to  me  to  be  authorized  by  the  contract ;  and  to  refuse  an 
interdict  which  would  prohibit  them,  appears  to  me  to  be  a 
necessary  consequence.  If  your  Lordships  are  of  that  0|nn- 
ion,  it  appears  to  me  that  to  go  farther,  and  to  enter  into 
608}  the  question  of  the  ulterior  rights  of  the  ^parties  un- 
der any  collateral  agreement  which  may  exist  between  them, 
would  not  only  not  be  necessary  to  protect  any  rights  which 
may  exist  under  sach  an  agreement,  bat  in  the  present  state 
of  the  evidence,  I  think  your  Lordships  have  not  the  mate- 
rials  upon  which  it  would  be  possible  or  satisfactory  to 
make  any  such  declaration  or  light  to  attempt  it. 

On  the  whole  my  opinion  is  that  the  judgment  under  ap- 
peal is  right,  and  X  move  your  Lordships  that  the  interlocu- 
tor be  affirmed  and  the  appeal  dismissed  with  costs. 

Lord  BLAOKBUBif :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

It  seems  to  me  that  it  wiU  be  most  convenient  to  consider 
first  the  true  effect  and  construction  of  the  Mercantile  Law 
Amendment  (Scotland)  Act,  19  &  20  Vict  c.  60,  s.  1.  Now 
there  Is  a  preamble  to  that  act  explaining  what  the  object  of 
it  is,  and  Uiere  is  a  similar  preamble  explainini?  the  object 
of  another  act,  for  there  was  one  passed  for  England  and 
one  for  Scotland  in  the  same  year.  The  object  of  the  two 
acts  was  this : — ^They  were  ]>assed  because  there  was  a  dif- 
ference between  the  mercantile  law  of  England  and  the  mer- 
cantile law  of  Scotland  which  was  found  inconvenient  in 
practice,  and  therefore  it  was  desired  to  as^milate  them  in 
certain  respects; — ^in  some  respects,  doubtless,  by  making 
the  English  law  dmilar  to  the  Scotch,  and  in  other  repects 
by  making  the  Scotch  law  similar  to  the  English.  It  is 
therefore  almost  as  important  in  construing  that  act  to  know 
what  was  the  English  law  as  to  know  what  was  the  Scotch 
law,  and  I  believe  that  upon  neither  is  there  any  real  dispute. 

By  the  English  law  wnen  there  was  what  civilians  would 
call  emptio  perfecta,  and  what  English  lawyers  call  a  bar- 
gain  and  sale,— a  contract  for  good  and  valuable  considers- 
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tion  to  pass  the  property  in  particular  chattels, — as  soon  as 
that  was  ascertained  the  property  did  pass,  and  the  par- 
chaser,  although  he  might  not  be  entitled  to  delirerj,  for 
there  might  be  a  vendors  lien  or  something  else  to  prevent 
delivery^  was  entitled  nevertheless  to  the  property  in  the 
goods,  to  thejzcs  in  re  as  well  as  to  the  Jtcs  aarem.  That 
made  a  very  considerable  practical  difference  between  the 
law  of  England  and  the  law  of  Scotland,  for  the  law  of  Scot- 
land *was  like  the  civil  law  upon  which  it  was  found-  [609 
ed,  the  maxim  of  the  civil  law  heinz  trctditionibus  et  usucor 
pianilms  non  nudis  padis  tran^emnter  rerum  dominia. 
When  there  was  not  an  actual  delivery, — however  complete 
the  contract  might  be,  although  it  was  emptio  p€rfe(S^  to 
the  fullest  extent,  amounting  to  all  that  in  the  great  chap- 
ter of  the  Digest  upon  that  subject  has  been  considered  to 
be  emptio  perfectaj  and  although  every  farthing  of  the  price 
was  paid,^yet  the  dominium  reiy  the  Jtcs  in  re^  did  not 
pass  to  the  purchaser.  Although  he  had  the  Jt^  ctd  refn, 
and  could,  as  long  as  the  vendor  was  suijuris^  compel  the 
vendor  to  deliver  to  him  the  goods,  he  had  not  the^t^  in  re. 
The  practical  result  of  that  was  that  a  creditor  in  Scotland 
might  issue  diligence  and  seize  the  goods,  as  still  the  goods 
of  the  vendor,  tnat  is  to  say,  of  the  person  who  had  sold 
them,  although  every  farthing  of  the  price  had  been  paid  ; 
and  further  uian  that,  if  a  sequestration  had  taken  place, 
the  vendor  having  become  a  Imnkrupt,  the  property  passed 
to  the  sequestrators,  and  they  were  entitled  to  hold  it,  leav- 
ing the  man  who  had  perhaps  paid  every  farthing  of  the 
Erice,  to  prove  against  the  estate.  That  was  the  state  of  the 
LW  in  Scotland,  and  it  is  obvious  that  there  was  a  very  con- 
siderable difference  in  the  practical  working  of  the  English 
law  and  the  Scotch.  If  a  man  purchased  a  quantity  of 
goods,  one  half  of  which  lay  at  Greenock  and  the  other  half 
at  Liverpool,  the  creditors  of  the  vendor  might  seize  the 
goods  in  Greenock,  but  no  creditor  could  touch  the  goods 
in  Liverpool.  In  the  case  of  a  sequestration  in  Scotland, 
the  sequestrator  could  take  the  goods  in  Greenock,  but  in 
the  case  of  a  bankruptcy  in  England,  the  assignees  in  bank- 
ruptcy could  not  touch  the  goods  in  Liverpool. 

Those  were  the  differences  between  the  laws  of  the  two 
countries. 

Then  comes  the  act  of  Parliament  for  the  purpose  of  as- 
similating the  two  laws,  and  it  says  this: — '^  Where  goods 
have  been  sold,  but  the  same  have  not  been  delivered  to  the 
purchaser,  and  have  been  allowed  to  remain  in  the  custody 
of  the  seller,  it  shall  not  be  competent  for  any  creditor  of 
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such  seller  after  the  date  of  sach  sale  to  attach  such  goods 
as  belong  to  the  seller  by  any  diligence  or  process  of  law, 
including  sequestration,  to  the  effect  of  preventing  the  pur- 
610]  cnaser  or  others  in  his  ri^ht  from  enforcing  *the  de- 
liyery  of  the  same."  Now  I  quite  agree  that  that  does  not 
say  that  a  contract  of  ssile^pe^ecta  emptio^  in  Scotland  shall 

Sass  the  property— shall  pass  the  Jus  in  re — and  so  far  it 
oes  not  assimilate  it  to  the  English  law  at  all.  The  chief 
practical  difference  between  the^t^  in  re  remaining  in  the 
vendor  and  the^t^^  ad  rem  going  to  the  purchaser,  was  thac 
his  creditors  by  poinding  and  by  sequestration  could  take 
the  goods ;  there  is  a  nominal  difference  now  between  the 
law  of  England  and  the  law  of  Scotland  as  regards  this. 
But  for  all  practical  purposes  the  law  of  Scotland,  where 
there  has  been  a  contract  of  sale,  though  no  delivery,  is 
made  identical  with  the  law  of  England  in  the  actual  result. 
Now,  my  Lords,  an  argument  has  been  based  upon  the 
words  of  the  act  ^' where  goods  have  not  been  delivered  to 
the  purchaser,  and  have  been  allowed  to  remain  in  the  cus- 
tody of  the  seller."  An  attempt  has  been  made  to  give  a 
meaning  to  those  words  in  which  I  cannot  agree.  I  think 
that  when  you  take  the  existing  law  of  England  and  Scot- 
land, as  I  have  mentioned,  and  see  what  was  the  object  of 
the  Legislature  in  using  these  words,  it  is  plain  that  they 
could  not  have  intended  by  such  words  as  these:  "been 
allowed  to  remain  in  the  custody  of  the  seller,"  to  introduce 
a  new  and  complicated  difference  between  the  law  of  Eng- 
land and  the  law  of  Scotland.  It  is  perfectly  true,  I  think, 
as  regards  the  law  of  Scotland,  and  it  is  to  some  extent  true 
also  as  regards  the  law  of  England,  that,  independent  of 
bankruptcy  and  before  there  is  bankruptcy  at  all,  where  one 
person  has  allowed  another  to  have  passession  of  goods  un- 
der such  circumstances,  and  in  such  a  way  as  to  accredit 
that  other  person,  and  entitle  him  to  sell  them,  or  to  acquire 
credit  upon  them,— if  the  true  owner  has  allowed  this  to 
take  place, — he  should  be  responsible  for  the  consequences, 
and  it  would  be  unjust  for  him  to  take  away  the  goods  to 
the  damage  of  those  who  may,  in  consequence  of  his  having 
accredited  the  other  person,  have  acquired  a  right  over 
them  ;  though  before  there  has  been  bankruptcy.  In  Eng- 
land when  there  has  been  bankruptcy  this  principle  has 
been  now  for  a  very  very  long  time  carried  out  by  force  of  a 
statute  which  we  need  not  now  consider,  because  it  is  not 
under  the  English  statute  of  bankruptcy  at  all  that  the 
bllj  question  now  arises.  ♦In  Scotland,  I  understand 
that  something  very  similar  to  the  principle  I  have  men- 
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tioned  exists,  bat  it  is  not  made  by  statute  applicable  to  se- 
questratioD,  or  to  a  case  where  the  party  has  failed,  but  it 
rests  upon  the  grounds  of  common  law.  A  simple  creditor 
who  issues  process  and  poinds  the  goods  might  at  common 
law  poind   them   as  against  the  person  who  has  sold  the 

f;ood8,  if  that  person  retained  the  jus  in  ra,  though  he  had 
est  the^t^^  ad  rem:  notwithstanding  the  statute  he  may 
poind  them  as  a  creditor  where  the  possession  of  the  vendor 
(to  borrow  the  phrase  used  by  Lord  Justice  Clerk  Inglis  in 
the  case  of  Sim  v.  Grant  C) ),  has  been  allowed  by  the  pur- 
chaser to  be  such  as  is  quite  Inconsistent  with  bis  having 
i\ie  jus  ad  reni  by  virtue  of  his  personal  contract  of  sale. 
It  is  very  true  that  inasmuch  as  the  purchaser  had,  by  the 
common  law  of  Scotland  before  this  act  was  passed,  got  the 
legal  right  to  the  property,  you  could  not  properly  say  that 
he  was  "  the  reputed  owner"  of  goods  of  which  he  was  the 
actual  owner  himself.  But  the  same  principle  which  would 
have  made  a  third  person  become  the  reputed  owner,  so  as 
to  give  a  creditor  a  right  to  seize  them  in  his  possession  be- 
cause the  true  owner  nad  allowed  them  to  be  m  his  posses- 
sion, appears  to  me  to  apply  when  you  are  applying  the 
statute.  If  you  can  show  that  the  man  who  had  acquired 
the^z^  ad  rem  has  allowed  the  vendor  to  keep  possession 
of  the  goods  in  such  a  way  as  is  quite  inconsistent  with  the 
jus  ad  rem^  it  seems  very  reasonable  indeed  to  say  that  that 
shall  be  considered  as  an^ogous  to  a  case  of  reputed  owner- 
ship, and,  that  being  so,  the  Mercantile  Law  (Scotland) 
Amendment  Act  does  not  take  the  goods  out  of  it.  It  says 
that  delivery  shall  be  good  to  make  a  contract  of  sale  pass 
the  property  as  against  creditors,  but  it  does  not  say  that, 
without  delivery,  the  property  shall  pass  where,  if  there  had 
been  delivery  and  the  goods  had  been  left  in  this  particular 
way  with  the  vendor  afterwards,  they  would  have  been  made 
liable  to  the  diligence  of  his  creditors.  So  far,  I  think,  the 
argument  is  quite  right,  but  it  is  inapplicable  to  the  present 
case.  The  effect  of  the  contract  of  sale  upon  the  goods  with 
reference  to  the  diligence  of  creditors  is  made  exactly  the 
same  as  if  there  had  been  an  actual  delivery :  and  as  it 
would  be  under  the  English  law. 

*It  has  been  endeavored  to  be  argued  that  if  there  [612 
was  here,  by  the  side  of  the  contract  of  sale,  a  collateral 
agreement  that  the  ship  should  be  only  held  as  security, 
that  would  prevent  the  contract  of  sale  operating  under  the 
Mercantile  Law  Amendment  Act  so  as  to  require  no  delivery 
to  prevent  any  diligence  or  sequestration.     I  cannot  agree 

(*)  Court  of  Sess.  Cas.,  2d  Series,  vol.  zxiv,  p.  1088. 
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with  that  argament  at  all.  I  do  not  think  that  the  point  ex- 
actly arises  here.  I  listened  to  the  observations  of  the  noble 
and  learned  Lord  on  the  woolsack,  and  I  agreed  in  the  rea- 
sons which  he  gave.  It  seems  to  me  that  in  this  case,  the 
contract  of  sale  was  agreed  npon  probably  with  the  motive 
and  intention  that  the  party  shoald  thereby  be  able  safely 
to  make  advances  and  have  the  security  of  the  goods  that 
had  been  sold  to  him  ;  but  whatever  the  motive  an|^  inten- 
tion might  be,  it  was  as  clear  a  contract  of  esile  as  anything 
coald  possibly  be  in  its  inception.  I  think  that  is  perfectly 
plain.  The  evidence  also  leaves  no  doubt  npon  my  mind 
that  there  was  in  this  case  a  feeling  of  moral  obligation  on 
the  part  of  Messrs.  Wallace  that  if  this  ship  should  tarn  out 
to  be  worth  much  more  than  the  £2,600,  they  would  not 
keep  the  surplus.  I  think  that  that  is  repeatedly  recognized 
in  the  different  letters  which  passed.  My  present  idea  would 
be  that,  although  there  was  that  moral  obligation  or  honor- 
ary obligation,  it  never  was  reduced  to  a  contract  at  all. 
The  Solicitor- General  says:  If  there  was  such  a  contract, 
when  was  it  made,  where  was  it  made )  from  which  he  con- 
cludes that  it  must  have  existed  ab  initio;  1  think  on  the 
contrary  that  it  may  be  concluded  that  it  never  existed  at 
all.  That  would  be  my  impression  certainly,  if  I  were  going 
to  decide  it ;  but  that  was  not  the  impression  of  the  court 
below,  and  it  is  not  necessary  to  decide  it.  But  supposing 
there  was  this  completed  collateral  contract — ^not  only  an 
honorary  contract,  which  I  have  no  doubt  that  there  was, 
but  a  binding,  legal,  and  enforceable  contract — that  this 
should  be  a  security,  I  do  not  see  the  slightest  ground  for 
saying  that  that  undoes  the  effect  of  the  Mercantile  Law 
Amendment  Act,  which  sa^s  that  goods  having  been  sold 
(as  these  were,  although  with  a  motive  no  doubt  to  produce 
this  effect)  as  far  as  regards  the  rights  of  creditors  of  the 
vendor  to  prevent  delivery  of  the  goods  either  by  sequestra- 
tion or  pomding,  they  shall  have  none,  but  the  matter  shall 
613]  stand  as  it  would  *nnder  the  English  law.  That,  I 
think,  is  the  point  that  will  be  decided  here. 

Upon  the  rest  of  the  case,  my  Lords,  I  think  I  need 
hardly  say  anything  more.  Supposing  it  to  be  the  fact  that 
there  was  a  collateral  contract  oi  that  sort,  doubtless  in  the 
possible  event  of  the  ship  proving  to  be  worth  more  than  the 
advances  which  have  been  made,  it  may  be  that  it  will  come 
into  operation.  I  expect,  however,  and  I  fear  for  the  sake 
of  botn  parties,  that  it  will  turn  out  that  it  never  will  come 
into  operation,  because  the  ship  will  never  sell  for  so  much 
as  has  been  advanced  in  respect  of  it.    But  that  we  have 
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nothing  to  do  with.  As  to  all  the  rest  of  the  case,  I  think 
the  interdict  here  is  asked  for  against  their  fulfilling  the 
very  terms  of  the  contract  which  they  have  made.  The  in- 
terdict would  have  the  effect  of  preventing  the  purchaser 
from  enforcing  delivery  of  the  ship.  That  is  exactly  what 
the  Mercantile  Law  Amendment  Act  says  shall  not  I>e  done 
by  the  creditors  of  the  seller  by  any  process  of  law,  including 
sequestration.  It  seems  to  me,  therefore,  that  the  interdict 
should  be  refnsed.  And  I  do  not  see  the  slightest  occasion 
for  doing  anything  farther ;  indeed,  I  think  mischief  would 
probsibly  be  done  by  declaring  any  rights  or  doing  anything 
at  all  further.  I  quite  agree  in  thinking  that  when  there  is 
a  ship  standing  in  a  dockyard  unfinished,  as  this  was,  the 

Purchaser,  if  he  has  a  right  to  the  ship,  must  necessarily 
ave  a  right  to  do  what  is  necessary  and  proper  for  taking 
the  ship  out  of  that  dockyard ;  and  it  is  impossible  to  sup- 
pose that  sequestration  would  prevent  his  doing  it.  I  also 
agree  that  the  parties  neither  claimed  nor  intended  to  claim 
any  right  to  let  the  ship  remain  for  two  years  in  the  dock 
and  occupy  the  dock  while  it  was  being  built.  I  do  not 
think  they  claimed  anything  so  unreasonable,  and,  conse- 
quently, 1  do  not  think  it  is  necessary  to  say  anything  at  all 
against  their  having  such  a  claim.  It  seems  to  me  that  if 
they  do  make  such  a  claim  it  must  be  left  to  the  sequestra- 
tor, or  the  trustee,  or  the  landlord  of  the  dock  (for  I  under- 
stand it  is  a  leasehold)  to  take  proper  steps  to  eject  them. 
It  is  not  necessary  now  to  say  anything  at  all  about  it. 

Therefore,  my  Lords,  I  quite  agree  that  the  interlocutor 
of  the  court  below  is  right,  and  that  the  appeal  should  be 
dismissed. 

*LoRD  Watson  :  My  Lords,  I  entirely  concur  in  [614 
the  view  that  your  Lordships  take  upon  this  case. 

I  cannot  doubt  that  the  contract  between  these  parties  is 
in  terms  a  contract  of  sale  and  nothing  else.  It  is  a  binding 
contract  reduced  to  writing,  and  I  think  it  must,  so  far  as 
it  is  not  legitimately  controlled  by  the  terms  of  some  other 
collateral  contract,  take  effect  between  the  two  parties  to  it 
in  terms  as  a  contract  of  sale.  I  must  confess  that  I  very 
greatly  doubt  the  competency  of  importing  into  the  con- 
struction of  that  written  contract  a  very  great  deal  of  the 
evidence  that  was  taken  in  this  case.  It  appears  to  me  that 
a  great  deal  of  it  consists  of  antecedent  communings,  which, 
according  to  the  law  of  Scotland,  can  have  no  effect  what- 
ever in  indicating  what  is  to  be  the  true  construction  of 
the  concluded  contract  in  which  the  parties  embodied  their 
stipulations  in  writing.    The  very  purpose  of  reducing  them 
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to  writing  was  to  get  rid  of  all  the  doubt  and  perplexity  that 
would  arise  as  to  the  terms  of  the  contract,  if  it  had  been 
left  to  stand  upon  the  antecedent  negotiations  which  had 
taken  place,  whether  orally  or  by  letter.  But,  my  Lords, 
there  is  evidence  as  to  the  actings  of  the  parties  under  the 
contract,  as  to  their  writings  when  the  contract  was  in  course, 
I  may  say,  of  execution  ;  and  those  might,  according  to  my 
view  of  the  law  of  evidence  in  Scotland,  be  legitimately  re- 
ferred to  as  clearing  up  any  point  which  might  be  doubtful. 
I  cannot  sav  that  I  find  anything  doubtful  in  this  contract 
requiring  elucidation  from  those  sources,  and  upon  looking 
to  the  correspondence  and  to  the  oral  evidence,  I  can  find 
nothing  there  which  in  the  least  degree  confiicts  with  the 
construction  which  the  contract,  according  to  its  own  terms, 
ought  in  my  opinion  to  receive. 

Now  the  contention  of  the  appellant  was  twofold.  He 
first  maintained  upon  the  evidence  that  he  controlled  the 
contract  and  imported  a  new  meaning  into  the  contract  by 
the  evidence  which  he  had  led.  The  Lord  Ordinary  seems 
to  have  given  eflfect  to  that  view,  and  to  have  held  that  the 
contract  did  not  set  forth  the  true  agreement  between  the 
parties,  that  their  agreement  in  reality  was  one  for  a  loan 
upon  security  and  not  for  a  sale  and  purchase ;  and  if  that 
615]  view  were  well  founded,  the  judgment  of  *the  Lord 
Ordinary  undoubtedly  is  equally  so.  But,  my  Lords,  I  find 
it  impossible  to  accept  that  view,  and  I  therefore  turn  to  the 
alternative  view  which  was  presented  in  argument  at  the 
bar.  It  was  to  this  effect :  that  although  in  form  this  might 
be  a  contract  of  sale,  it  was  in  substance  intended  thereby 
to  give  a  security  only.  That  really  resolves  itself  into  an 
allegation  that  the  motive  of  the  parties  in  making  the 
contract  was  to  effect  that  which  might  more  directly,  had 
the  circumstances  of  the  case  rendered  it  advisable,  have 
been  effected  by  a  loan  on  the  security  of  the  vessel.  But, 
my  Lords,  I  cannot  conceive  that  the  contract  is  not  to  take 
effect  according  to  its  legal  terms  and  legal  meaning  simply 
because  it  was  intended  thereby  to  give  to  the  seller  the 
b^mefits  which  they  found  it  impracticable  with  safety  to 
*^^!"  POJ'chaser  to  give  him  as  a  loan. 

My  Lords  the  question  raised  in  this  case  which  I  come 
to  next  (and  I  take  it  in  this  order,  because  it  seems  to  me 
to  be  sufficient  for  the  disposal  of  the  case)  is  the  question 
A  f  iQ^£''^^?'  ^^^  Mercantile  Law  Amendment  (Scotland) 
Act,  1856  Now,  my  Lords,  being  of  opinion  that  this  is  a 
pure  contract  for  sale,  I  think  it  necessarily  follows  that, 
according  to  the  law  of  Scotland  as  it  stands,  and  as  it  stood, 
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irrespective  of  the  provisions  of  the  Mercantile  Law  Amend- 
ment Act,  it  woald  have  been  valid  as  against  the  trustee  in 
bankruptcy  if  it  had  been  followed  by  actual  tradition  or 
delivery  of  the  ship.  I  say  nothing  at  present  of  construc- 
tive delivery  as  equivalent  to  actual,  in  a  question  with  the 
trustee.  That  being  so,  what  is  the  effect  of  the  act  ?  It  is  nec- 
essary to  consider  for  a  moment  in  determining  that  question 
how  the  law  stood  at  the  date  of  the  passing  of  that  statute. 
At  that  time,  by  the  law  of  Scotland,  a  purchaser  who  had 
merely  a  personal  contract  of  sale,  could  not  demand  delivery 
from  a  trustee  in  a  sequestration  of  the  seller.  It  was  in  the 
option  of  the  trustee  to  proceed  against  him  by  enforcement 
of  the  contract  for  delivery  of  the  vessel  and  suing  for  the 
price.  But  the  purchaser,  on  the  other  hand,  who  had  not  got 
delivery,  had  no  right  to  compel  implement  in  a  question  with 
the  trustee.  Now  the  statute  was  passed  for  the  purpose  of 
assimilating  the  law  of  Scotland  to  that  of  England.  As  I 
understand  the  law  of  England,  a  concluded  contract  of  sale 
— what  in  Scotland  is  termed  *a  concluded  personal  [616 
contract  of  sale — has  the  effect  of  passing  the  property  or 
interest  in  the  property  of  the  goods  sold  to  the  purchaser. 
In  Scotland  it  undoubtedly  had  not  that  effect,  and  in  order 
to  place  a  purchaser  in  Scotland  in  the  same  position  as  a 
purchaser  m  England  in  questions  with  creditors  of  a  bank- 
rupt or  the  assignees  or  trustee  in  sequestration  of  a  bankrupt, 
the  Legislature  did  not  enact  that  in  Scotland  the  completion 
of  a  personal  contract  should  pass  the  property,  or  have  the 
effect  of  delivery,  but  it  did  enact,  by  the  1st  section  of  the 
statute  of  1866,  that  as  in  a  c^uestion  with  the  creditors  of 
the  seller,  or  with  the  trustee  in  a  sequestration  of  the  seller, 
the  purchaser  under  a  personal  contract  of  sale  should  have 
precisely  the  same  right  to  enforce  delivery  of  the  goods 
sold  as  he  would  have  had  against  the  bankrupt  had  he  re- 
mained solvent.  That  statute  appears  to  me,  my  Lords,  to 
supply  all  that  is  wanting  to  the  completeness  and  efficacy 
of  the  contract  in  this  case.  Practically  the  effect  of  that 
section  of  the  statute  is  to  dispense  with  the  necessity  for 
delivery  in  the  case  of  a  purchaser  who  has  a  personal  con- 
tract 01  sale.  Ton  have  here  a  personal  contract  of  sale, 
and  you  have  here  a  statute  dispensing  with  the  necessity 
of  actual  delivery  under  it.  That  being  so,  I  think  we  have, 
as  your  Lordships  have  already  indicated,  a  satisfactory 
ground  for  deciding  this  case  apart  from  all  questions  as 
to  what  the  law  of  Scotland  was  before  the  act  was  passed. 
Now,  my  Lords,  I  do  not  think  it  necessary  to  say  much 
upon  the  question  of  what  the  law  of  Scotland  formerly  was, 
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because,  seeing  that  the  act  of  1856  is  held  by  your  Lord- 
ships to  apply  to  this  case,  any  question  of  what  the  law  was 
before  that  statate  was  passed  really  possesses  little  more 
than  an  antiqnarian  interest.  I  think  the  qaestion  raised  is 
a  very  difficult  and  a  verv  doubtfnl  one.  I  rather  think 
there  are  authorities  in  the  law  of  Scotland  which  come 
nearer  to  the  case  presented  by  the  respondents  here  than 
the  case  of  which  we  have  heard  so  mucn,  namely,  Simpson 
V.  Duncanson  Q).  Many  cases  might  have  been  found  which 
would  have  supported  the  ai^ument  on  the  part  of  the  respon- 
dents  with  regard  to  the  purchase  of  an  article  nearly  com- 
pleted, with  instalments  of  the  price  paid  up  to  a  certain  date, 
6173  tJis  *article  left  in  the  hands  of  the  vendor  for  the  pur- 
pose of  completion,  there  remaining  another  instalment  which 
would  have  to  be  paid  for  work  at  that  time  undone.  I  dis- 
miss that,  however,  because  it  appears  to  be  unnecessary  for 
the  purposes  of  this  case  to  determine  anything  in  regard  to  it 

But  it  was  said  that  the  respondents  in  tnis  case  cannot 
have  the  benefit  of  the  provisions  of  the  Mercantile  Law 
Amendment  (Scotland)  Act,  because  thev  have  permitted 
Mr.  Roney,  the  bankrupt,  to  deal  with  this  vessel  as  if  he 
were  the  owner  of  it  (I  dismiss  the  word  ** reputed'*  as  not 
being  very  applicable  to  the  case  of  a  person  in  whom  the 
legal  estate  is  vested),  and  so  to  raise  credit  upon  the  faith 
of  his  being  the  true  owner.  Now,  my  Lords,  without 
examining  the  doctrine  of  the  law  of  Scotland,  which  cer- 
tainly has  rested,  and  was  introduced,  upon  principles  of 
equity,  I  think  it  is  sufficiently  clear  that  where  a  purchaser 
permits  the  seller  to  retain  the  goods  and  to  deal  with  them 
as  if  they  were  his  own,  and  as  if  no  sale  of  them  had 
actually  taken  place,  he  cannot  have  any  claim  to  have 
those  goods  delivered  to  him,  not  as  in  a  q^uestion  with  the 
seller  of  the  goods,  but  as  in  a  question  with  onerous  cred- 
itors of  the  seller.  But,  in  this  case,  whilst  I  admit  that 
the  principle  contended  for  exists,  and  I  believe  it  to  be  a 
sound  principle,  I  cannot  find  the  slightest  ground  of  fact 
for  holding  that  there  has  been  any  such  holding  out  of 
himself  as  owner  on  the  part  of  Mr.  Honey  in  the  present 
case,  whether  consented  to  by  the  respondents  or  not  I 
entirely  concur  with  the  observations  tliat  were  made  upon 
this  part  of  the  evidence  by  the  noble  and  learned  Lord  on 
the  woolsack. 

My  Lords,  the  learned  judges  in  the  court  below  have 
indicated  that  in  this  case  it  is  their  view  that  a  collateral 
contract  was  constituted  of  a  nature  which  undoubtedly 

(1)  Mor.  Diet,  14,204;  Bell's  Com.,  7th  ed,  vol  i,  p.  189. 
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may  coexist  with  the  contract  of  sale  in  question.  I  for- 
bear to  offer  any  opinion  upon  that  point,  becanse  I  cannot 
find  any  such  case  raised  upon  this  record,  and  I  do  not 
think  it  desirable  to  indicate  any  opinion  either  for  or 
against  the  appellant  npon  that  point.  Bat  if  the  appellant 
has  any  sucn  right,  if  he  can  instrnct  any  sach  contract, 
I  do  not  think  his  interest  will  be  prejudiced  by  the  form 
of  the  judgment  pronounced  in  the  court  below.  No  doubt 
the  appellant  came  into  court  complaining  of  the  whole 
terms  of  the  notice  *which  had  been  served  upon  ^618 
him  by  the  respondents;  but  the  mere  fact  of  his  com- 
plaining of  the  whole  notice,  and  putting  it  all  in  his  note 
of  suspension  and  interdict,  does  not  entitle  him  to  object 
in  this  process  to  that  notice  upon  all  and  every  ground 
which  he  may  discover.  The  very  object  of  having  a  record 
is  to  limit  the  complainer  (and  especially  in  a  summary  pro- 
ceeding like  this)  to  those  grounds  of  objection  which  are 
set  forth  upon  the  record.  And  here  there  is  no  allegation, 
as  far  as  I  can  find,  of  any  collateral  contract,  nor  is  there 
any  allegation  that  he  desires  to  have  any  reservation  of  his 
rights.  He  neither  alleges  that  he  has  a  right  under  a  col- 
lateral contract,  nor  does  he  allege  that  that  right  has  been 
invaded.  It  humbly  appears  to  me,  my  Lords,  that  even 
under  the  notice  it  is  quite  possible  for  the  respondents  in 
this  case  to  proceed  without  doing  anything  to  prejudice 
that  collateral  contract,  if  it  exists ;  and  the  form  of  the 
record  is  such  as  not  to  prevent  the  appellant,  if  he  has 
good  cause  of  complaint,  irom  making  that  complaint  and 
obtaining  his  appropriate  remedy  in  a  new  ana  separate 
proceeding. 

I  therefore  think  that  the  judgment  in  the  terms  in  which 
it  was  pronounced  by  the  Lords  of  the  Second  Division 
ought  to  stand,  as  your  Lordships  have  already  proposed, 
as  the  judgment  of  this  House. 

Interlocutor  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  27th  July,  1881. 

Agent  for  appellant :  A.  Beveridge. 

Agents  for  respondents :  Thomson^  Son  A  Brooks. 

See  12  Enff.  Rep.,  845,  857  note.  where  the  yeesel  is  built  under  inspec- 

In  case  of  an  executory  contract  to  tion  of  a  superintendent  appointed  by 

build  a  vessel,  to  be  paid  for  in  instal-  the  purchaser. 

ments  as  the  work  progresses,  the  title  The  title  to  the  vessel  known  as  the 

remains  in  the  builder  until  the  work  ''Stevens'  Battery"  (under the  contract 

Is  completed,  and  the  rule  is  the  same  between  Robert  L.   Stevens   and  the 

34  Eng.  Rep.  48 


658 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[Vol  TL 

1881 

M'Bain  v.  Wallace  dt  Co. 

H.L.  (Sc.) 

United  States  government),  was  vested 
in  Robert  L.  Stevens  at  the  time  of  his 
death,  and,  under  his  will,  passed  to 
Edwin  A.  Stevens,  his  residuary  lega- 
tee :  Stevens  o.  Shippen,  29  N.  J.  £^. , 
602. 

Evidence  that  a  person  seeing  an  un- 
finished piano  in  tiie  maker's  shop,  of- 
fered to  purchase  it  of  him  if  he  would 
finish  it,  that  the  offer  was  then  and 
there  accepted,  that  a  bill  of  sale  was 
then  and  there  made,  that  the  price 
was  p«id  at  a  subsequent  day,  the  piano 
being  left  to  be  finished,  will  authorize 
a  jury  in  finding  a  delivery  of  the  pi- 
ano and  sufficient  to  pass  the  title  as 
Against  a  subsequent  purchaser:  Thorn- 
dike  V.  Bath,  114  Mass..  116. 

Defendant  signed  a  memorandum 
certifying  that  he  had  agreed  to  deliver 
to  the  plaintiff  certain  goods  in  his  pos- 
session purchased  by  the  plaintiff  of 
one  L.,  part  of  which  he  was  to  finish 
as  soon  as  possible  :  Held,  that  on 
proof  of  demand  and  refusal  the  plain- 
,  tiff  was  entitled  to  recover  in  trover : 
White  V.  Beattie,  28  U.  C.  Q.  B.,  487. 

Where,  by  a  contract  for  the  con- 
struction of  a  ship,  the  builder  is  to 
furnish  the  requisite  labor  and  materi- 
als, and  to  receive  therefor  a  sum  pay- 
able in  instalments  as  the  work  pro- 
gresses, this  court  will  not  enforce  any 
arbitrary  rule  of  construction  in  deter- 
mining whether  the  title  remains  in 
the  builder  until  the  ship  is  delivered 
or  ready  for  delivery,  or  whether  the 
property  in  so  much  of  her  and  on  the 
payment  of  any  instalment  is  completed 
passes  to  the  other  party;  but  it  will 
carry  into  effect  the  intent  of  the  par- 
ties, to  be  gathered  from  the  terms  of 
the  contract  and  the  circumstances  at- 
tending the  transaction. 

Being  thereunto  authorized,  the  Sec- 
retary of  the  Navy  entered  into  a  con- 
tmct  with  S.,  whereby  the  latter  cove- 
tiaated  to  construct  a  shot-and-diell- 
proof  war-steamer  for  harbor  defence. 
The  Secretary  was  to  appoint  an  agent 
to  receive  and,  on  account  of  the  navy 
department,  receipt  for  all  materials 
delivered  at  S.'s  establishment  for  the 
eoDstruction  of  the  steamer, — the  ma- 
lerials,  when  receipted  for,  to  become 
the  property  of  the  United  States,  and 
t(*  be  marked ''U.  S."  The  agent's 
certificate  to  S.'s  accounts  for  material 
and  labor  was  the  evidence  on  which 
payments  were  to  be  made  to  the  latter. 


S.  executed  a  mortgage  to  tlie  United 
States  to  secure  his  faithful  perform- 
ance of  the  contract,  conferring  upon 
the  mortgagee,  in  case  of  failure  to  ful- 
fill it,  power  to  enter  upon  his  estab- 
lishment and  sell  the  steamer.  When 
the  steamer  should  be  fully  completed 
by  S.  and  accepted  by  the  United 
States,  the  balance  of  the  purchase 
price  was  then  to  be  paid  and  the  mort- 
gage surrendered.  S.  died,  and  the 
vessel  was  never  finished. 

Held,  1.  That  the  title  to  the  unfin- 
ished vessel  remained  in  S.,  and  that 
no  property  therein  vested  in  the  United 
States.  2.  That  by  the  resolution  of 
Congress,  releasing  and  oonveving  to 
his  heirs-at-law  <<all  the  right,  title 
and  interest  of  the  United  States  in  and 
to"  the  vessel,  nothing  passed  to  them: 
Clarkson  v.  Stevens,  106  U.  S.,  505. 

A  vessel  having  been  built  to  order, 
the  purchasers,  who  had  paid  three 
instalments  of  the  price,  intimated  by 
letter  on  the  day  previous  to  payment 
of  the  last  installment  a  reservation  of 
their  claim  for  damages  in  respect  of 
an  anticipated  breach  of  contract  due 
to  deficient  carrying  capacity.  Held, 
under  the  circumstances  proved,  not- 
withstanding a  plea  by  the  defenders 
to  the  effect  that  the  pursuers  were 
barred  by  their  own  actings  in  the  mat- 
ter, that  the  latter  were  entitled  while 
retaining  the  vessel  to  sue  an  acUon  of 
damages  in  respect  of  a  disoonformity 
of  contract,  which  was  only  discovered 
subsequently  to  the  delivery  of  the 
vessel.  In  a  ship  building  contract, 
payment  by  instalments  passes  the 
property  in  the  vessel  as  at  the  period 
of  the  payment  of  each  instalment,  and 
the  buyer  is  not  bound  in  case  of  dis- 
conformity  to  contract  to  reject  his  own 
property,  but  is  entitled  to  retain  the 
vessel  and  claim  damages  :  Spencer  v. 
Dobie,  17  Scot  L.  Repr.,  370. 

Where  one  contracts  with  another 
for  a  chattel  not  in  existence,  but  to  be 
made  for  him,  though  he  pays  the 
whole  price  in  advance  or  from  time  to 
time  as  the  work  progresses,  he  ac- 
quires no  title  in  the  chattel  until  it  is 
finished  and  delivered  to  him,  unless  a 
contrary  intent  is  expressed. 

And  where  the  parties  agree  that  the 
title  shall  at  once  vest  in  the  buyer,  so 
that  the  sale  is  complete  as  between 
the  parties,  yet  the  retention  of  posses- 
sion by  the  maker  leaves  the  chattel 
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open  to  attachment  by  the  creditors  of 
the  latter. 

Where  the  maker  of  certain  chattels 
fraadnlentlj  represented  to  the  buyer 
that  they  were  subetantially  completed 
and  ready  for  delivery,  and  the  bayer, 
trasting  the  representations,  paid  the 
balance  of  the  contract  price,  and  the 
maker  soon  after  made  an  assignment 
in  insolvency,  it  was  held,  in  an  action 
of  replevin  brought  for  the  chattels 
against  the  trustee  in  insolvency,  that 
this  fact  could  not  affect  the  case,  inas- 
much as  there  was  still  no  delivery  of 
the  chattels  and  no  title  that  was  good 
against  the  creditors  of  the  maker. 

A  trustee  in  insolvency  represents 
creditors,  and  has  all  the  rifl:hts  in  such 
a  case  that  creditors  could  have  ac- 
quired by  attachment :  Shaw  v.  Smith, 
48  Conn.,  306. 

A  ship  builder  contracted  to  build  a 
vessel  to  be  paid  for  in  instalments  as 
the  work  progressed  ;  while  she  was  on 
the  stocks  unfinished  the  builder  died, 
payments  having  been  made  on  her ; 
she  was  appraised  at  the  amount  which 
had  been  paid.  The  executors  having 
no  funds,  the  vessel  being  subject  to 
liens  aad  there  being  doubt  as  to  the 
title  a  purchaser  would  take,  with 
other  circumstances  rendering  it  un- 
certain whether  more  than  a  small 
amount  would  be  realized  from  a  sale, 
under  the  advice  of  counsel  the  execu- 
tor delivered  the  vessel  to  the  persons 
for  whom  it  was  being  built,  and  took 
credit  for  the  amount  of  the  appraise- 
ment in  it.  An  auditor  found  that  un- 
der the  circumstances  the  executor  had 
acted  wisely  and  for  the  best  interest 
of  the  estate ;  the  Orphan's  Court  ap- 
proved the  finding ;  the  Supreme  Court 
on  appeal  affirmcn  tbe  decree. 

It  seems  that  a  vessel  on  the  stodcs, 
before  com  ing  under  the  dominion  of  the 
admiralty  law,  does  not  differ  from  any 
other  kind  of  personal  property,  and 
no  title  papers  before  completion  and 
delivery  are  necessary  unless  under  a 
special  contract:  Derbyshire's  Estate,  81 
Penn.  St.  R.,  18,  affirming 32 Leg.  Int., 
292,  12  Phila.,  627;  citing  Scull  v, 
Shakspear,  75  Penn.  St.  R.,  207. 

Where  a  bargain  for  the  sale  of  spe- 
cific, designate,  property  is  struck, 
the  quantity,  quality,  and  price  of  the 
goods  determined  and  nothing  remains 
to  be  done  by  the  seller  before  delivery, 
the  property  in  the  goods  passes  to  the 


purchaser  unless  the  parties  have 
agreed  otherwise,  even  on  a  cash  sale 
without  payment,  subject  only  to  a  lien 
for  the  price.  The  goods  are  at  the 
risk  of  the  purchaser  :  24  Eng.  Rep., 
219  note  ;  27  id.,  183  note  ;  2  Bl.  Com., 
447-8;  2  Kent's  Com.,  492;  Sto.  on 
Sales,  gg  281.  300,  303,  303a. 

Oanada,  Upper:  Gilmore  v.  Supple, 
11  Moore.  P.  C,  551. 

English:  Hinde  9.  Whitehouse,  7 
East,  558,  571  ;  Carruthers  d.  Payne, 
5  Blng.,  270. 

Qeorgia:  Flanders  v,  Maynard,  58 
Geo..  56. 

Illinois :  Barron  o.  Windon,  71  Ills., 
214  ;  Webster  v.  Granger,  78  id.,  231  ; 
Straus  17.  Minzesheimer,  Id.,  492  ;  Shel- 
ton  «.  Franklin,  68  id.,  333  ;  Frost  «. 
Woodruff,  54  id.,  55 ;  Seckel «.  Scott, 
66  id.,  106  ;  Gravitt  v,  Magge,  89  id., 
218  ;  Kace  v.  Hanson,  12  Bradw.,  605. 

Kentucky:  Newcomb  «.  Cabell,  10 
Bush  (Ky.),  400. 

Maine :  Phillips i>.  Moore,  71  Me.,  78. 

Massachusetts:  Pratt  v.  Parkman, 
24  Pick.,  42,  46  ;  Tuxworth  v.  Moore, 
9  id. .  347  ;  Sumner  u.  Hamlet,  12  id. ,  76. 

Michigan!  W^hitcomb  v,  Whitney, 
24 Mich.,  486;  Wilkinson  «.  Holiday, 

33  id.,  386  ;  Kling  ©.  Fries,  Id.,  275. 
But  see  W^ebster  v.  Bailey,  40  Mich., 

641. 

Missouri :  Rickey  v,  Zeppenfeldt, 
64  Mo.,  277  ;  Dober  v.  Carson,  72  id., 
209;  Erwin  «.  Arthur,  61  id..  886; 
Dowell  V.  Taylor,  2  Mo.  App.,  329. 

Nebraska :  Uhl  v.  Robinson,  8  Neb., 
272. 

New  York:  Groat 9.  Gile.  51  N.  Y., 
481 ;  Olyphant  v.  Baker,  5  Denio,  379, 
382  ;  Dexter  v.  Norton,  55  Barb.,  252  ; 
Whitney  tJ.  Allaire.  2  N.  Y..  311  ;  Hurd 
V.  Cook,  75  id.,  454  ;  Smith  v,  Edwards, 
29  Hun,  493  ;  Conderman  o.  Smith,  41 
Barb.,  404,  and  Van  Hoozen  v,  Corey, 

34  id.,  10,  as  explained  49  N.  Y.,  40  ; 
Schommaker  v.  Verbalen,  9  Hun,  138 ; 
Bradley  «.  Wheeler,  4  Rob.,  18,  26, 
44  N.  Y.,  495  ;  Allen  v.  Chapman,  17 
N.  Y.  Weekly  Dig.,  515,  516  ;  Bates  v. 
Conkling,  10  Wend.,  389  ;  Lansing  v. 
Turner,  2  Johns.,  12, 16 ;  Brewer©.  Sal- 
isbury,  9  Barb.,  511  ;  Tyler  o.  Strang, 
21  Barb.,  198,  206. 

See  Pierson  v,  Hoag,  47  Barb..  243. 

Ohio :  Warner  v.  Porter,  1  Western 
Law  Month..  104. 

United  States,  Oircuit  and  Dis- 
trict :  Barrett  v.  Qoddard,  3  Mason,  107. 
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Vlotoxiai  Isaacs  «.  Bkellom,  1  Vict. 
Rep.  (Law),  46. 

Wisconsin :  Fletcher  9.  Ingram,  46 
VSTisc,  191. 

And  if  payment  be  made,  the  title 
passes  absolutely  to  the  purchaser  : 

Massachusetts  I  Hlggins  v.  Chess- 
man, 9  Pick.,  10. 

New  York:  Lansing  «.  Turner,  2 
Johns.,  12,  16. 

On  an  interpleader  issue  to  try  the 
title  to  two  locomotives,  it  appeared 
from  the  finding  of  the  jury,  tnat  in 
September,  1858,  when  they  were  half 
finished,  the  plaintiffs  verbally  agreed 
with  G. ,  the  manufacturer,  to  buy  them 
from  him  for  $16,000,  payable  as  he 
might  require  it,  for  which  they  were 
to  be  furnished  by  him  ;  and  on  the  8d 
of  January,  1859,  by  deed  reciting  this 
arrangement,  G.  conveyed  them  to  the 
plaintiffs.  The  defendant  claimed  un- 
der an  execution  issued  after  the  agree- 
ment, and  when  that  was  made  there 
was  an  execution  in  the  sherifiTs  hands, 
at  the  suit  of  a  third  party,  which  was 
subsequently  paid. 

Hela,  1.  That  by  the  verbal  agree- 
ment  the  property  passed,  and  that  the 
chattel  mortgage  act  did  not  apply,  a 
change  of  possession  being  impossible 
under  the  circumstances. 

2.  That  the  execution  in  the  sheriff's 
hands  clearly  could  not  affect  the  plain- 
tiffs' claim  as  against  the  defendant. 

8.  That  if  it  were  necessary  to  deter- 
mine that  point,  the  locomotives  were 
sufficiently  described  in  the  deed  of 
the  8d  of  January,  set  out  below  :  Bur- 
ton V.  Bellhouse,  20  U.  C.  Q.  B.,  60. 

One  P.,  in  January,  1860,  agreed  to 
build  for  the  Grand  Trunk  Railway  Co., 
100  cars  of  a  specified  pattern,  to  be 
delivered  in  four  months  and  a  half 
from  that  time  on  their  track  at  Toronto 
free  of  charge,  the  company  to  pay 
$825  for  each  car,  payments  to  be  made 
monthly  on  the  estimate  made  by  a  per- 
son appointed  by  the  company  on  ma- 
terials famished  and  work  done ; 
'*  payments  to  be  made  to  the  satisfac- 
tion of  the  Bank  of  Upper  Canada,  who 
are  to  act  as  receivers." 

All  but  sixteen  cars  were  delivered, 
and  these  sixteen  the  inspector  of  the 
company  had  approved  of,  and  they 
were  sent  to  the  Suspension  Bridge  to 
wait  for  the  springs,  which  the  com- 
pany were  to  furnish. 

On  the  24th  of  September,  1860,  the 


bank  and  the  Grand  Trunk  Railway 
Co.  entered  into  an  agreement  redting 
the  contract,  and  that  the  bank  had 
made  large  advances  on  account  of  it, 
and  had  agreed  to  advance  the  neces- 
sary sum  to  complete  it  and  to  aeqaire 
the  title  to  the  cars. 

The  company  then  assigned  all  their 
interest  in  the  agreement  and  cars  to 
the  bank,  and  the  bank  leased  them 
back  to  the  company  for  three  years  at 
a  rent  named,  with  a  proviso  that  on 
payment  of  their  debt  to  the  bank  the 
cars  should  revert  to  the  company. 
After  this  P.  received  moneys  fipm  the 
bank  on  account  of  the  contract :  Held, 
that  by  the  agreement  the  ears  vested 
in  the  company  before  delivery ;  that 
the  bank  were  not  precluded  by  their 
charter  from  taking  security'  upon 
them,  and  that  they  were  entitled 
therefore  as  against  an  execution  credi- 
tor of  P. :  Bank  «.  Eillaly,  21  U.  C.  Q. 
B.,9. 

Where  one  agreed  to  sell  to  another 
a  threshing  machine  which  had  been 
loaned  to,  and  was  in  the  possession  of, 
a  third  party,  and  gave  to  the  pur- 
chaser an  order  on  the  party  in  posses- 
sion' for  the  machine,  the  purchaser 
executing  his  note  for  the  purchase- 
money  ;  held,  in  the  absence  of  proof 
that  the  parties  so  intended,  that  this 
did  not  ffonstitute  a  delivery  of  the  ma- 
chine, or  vest  the  title  tiiereto  in  the 
purchaser. 

To  constitute  a  delivery  in  such  ease, 
the  party  in  possession  must  deliver 
the  machine,  or  consent  to  attorn  to 
the  purchaser  so  as  to  become  his 
bailee. 

If  the  purchaser  In  such  ease  volun- 
tarily consents  to  let  the  party  in  pos- 
session retain  the  machine  for  a  definite 
period  of  time,  as  a  matter  of  faror, 
this  will  operate  a  waiver  of  the  deliv- 
ery ;  but  no  such  waiver  can  be  im- 
plied from  the  fact,  that  the  purchaser, 
acting  under  the  moral  coercion  of 
necessity  dictated  by  the  situation,  as 
where  the  bailee  refuses  to  deliver  un- 
til he  has  finished  a  certain  amount  of 
work,  or  agrees  to  deliver  only  after 
he  has  finished  the  work,  mer^y  sub- 
mits to  the  bailee's  continued  poeses- 
sion  as  the  best  arrangement  he  can 
make  under  the  circumstances.  The 
party  in  possession  does  not  thereby 
become  the  bailee  of  the  purchaser, 
but  he  continues  his  original  custody 
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of  the  machine  as  the  bailee  of  the 
vendor :    Edwards    «.    Meadows,    71 


Where  a  quantity  of  goods  bargained 
for  at  a  certain  rate  is  actually  delivered, 
the  sale  is  complete,  notwithstanding 
the  goods  are  to  be  counted,  weighed 
or  measured  in  order  to  ascertain  the 
amount  to  be  paid  for  them,  or  some- 
thing to  be  done  for  the  benefit  of  the 
purcnaser. 

Baglish:   Carruthers   v,    Payne,    5 

luinois:  Shelton  «.  Franklin,  68 
Ills.,  888  ;  Seckel  9.  Scott.  66  id.,  106  ; 
Gravitt 9.  Mugge,  89  id..  218  ;  Wabash, 
etc.,  «.  Shryock,  9  Bradw.,  828. 

Indiana :  But  see  Pittsburgh  v-,  Noel, 
etc.,77Ind.,  110. 

JMEassachasetts;  Macomber  o.  Par* 
ker,  13  Pick.,  175  ;  Sumner  «.  Hamlet, 
12  id.,  76. 

Michigan :  Whitcomb  v,  Whitney, 
24  Mick,  486;  Colwell«.  Keystone, 
etc.,  36  id.,  61. 

New  York :  Crofoot  o.  Bennett,  2 
N.  T.,  258,  affirming  1  Sandf.,  516; 
Hyde  o.  Lathrop,  2  Abb.  App.  Dec., 
486,  3  Trans.  App.,  820  ;  Groat «.  Gile, 
51  N.  Y.,  481 ;  Brewer  v.  Salisbury,  9 
Barb.,  511 ;  Tyler  t>.  Strang,  21  id., 
198,  206. 

United  Stotes,  Oirooit  and  XMstxlot : 
Barrett  v.  Goddard,  8  Mason,  107. 

Wisconsin;  Fletcher  o.  Ingram,  46 
Wise.,  191. 

So  if  the  seller  deliver  a  larger  quan- 
tity to  the  buyer,  under  an  agreement 
that  a  dpeeific  number  of  a  larger  num- 
ber of  articles  to  be  selected  shall  pass 
to  the  buyer,  the  latter  takes  title  to 
the  number,  and  the  title  to  the  re- 
mainder remains  in  the  seller. 

See  14  Enff.  Rep.,  577  note. 

Kansas :  But  see  Bailey  o.  Long,  24 
Kana,90. 

Biassachnsetts :  Valentine  o.  Brown, 
18  Pick.,  549. 

Missouri:  Rickey  v,  Zeppenfeldt, 
64  Mo.,  277. 

New  Brunswick  s  Close  «.  Temple, 
20  New  Brunsw.  (4  Pug8l.*&  Burb.}, 
234. 

New  York:  Crofoot  «.  Bennett,  2 
N.  Y.,  268,  affirming  1  Sandf..  516; 
Clark  «.  Griffith,  24  N.  Y.,  595,  597-^ ; 
Smith  V.  Edwards,  29  Hun,  498. 

Otherwise  where  the  parties  intended 
a  sale  of  only  a  portion  of  a  mass,  and 
neither  intended  title  to  any  specific 


number  should  pass,  but  only  that  such 
number  as  should  pass  inspection, 
when  inspected,  should  pass  to  the 
purchaser. 

Arkansas:  Person  e.  Wright,  85 
Ark.,  69. 

Canada,  Upper:  See  Hayes  «.  Nes- 
bit,  21  U.  C.  Com.  PI.,  101. 

New  York :  Stephens  v.  Sauter,  49 
N.Y.,  85,  distinguishing  Van  Uoozeiv, 
Cary,  84  Barb.  10;  Conderman  e.  Smith, 
41  id,,  404 ;  Cooke*.  Millard,  65  N.  Y., 
852. 

Where  something  remains  for  the 
seller  to  do  before  delivery — ^i.e.,  to 
cart  hay  sold  from  the  seller's  bam  to 
a  railway  station,  and  there  deliver  it 
on  cars  for  shipment, — ^the  title  does 
not  pass  on  contract  for  sale. 

Oanada, Upper:  Robertson e. Strick- 
land, 28  U.  0.  Q.  B.,  221. 

Oanada,  Lower:  Le  Mesurier  «. 
Logan,  1  Bev.  de  Legis.,  176 ;  and  see 
decision  on  appeal,  6  Moore,  P.  C,  116. 

English:  Logan  e.  Le  Mesurier,  6 
Moore,  P.  C,  116. 

Illinois :  Frost  e.  Woodruff,  54  Bis., 
155. 

Indiana :  Pittsburgh,  etc.,  e.  Noel, 
77  Ind.,  110. 

Kansas :  Bailey  e.  Long,  24  Kan- 
sas, 90. 

Eentuoky :  Newoomb  e.  Cehill,  10 
Bush  (Ky.),  460. 

Massaohnsetts  :  Higgins  v,  Chees- 
man,  9  Pick.,  10. 

Xffichigan:  McDonough  «.  Sutton, 
85  Mich.,  1 ;  Crapo  e.  Seybold,  85  id., 
169. 

Missouri :  Ober  e.  Cars<Hk,  62  Mo., 
209. 

New  York :  Evans  «.  Harris,  19 
Barb.,  416,  427-8 ;  Allen  «.  Chapman, 
17  N.  Y.  Weekly  Dig.,  515,  516  ;  S.  C, 
mem.,  80  Hun,  812,  distinguishing 
Bradley  v.  Wheeler,  44  N.  Y.,  495; 
Ferry  «.  Wheeler,  25  N.  Y.,  520. 

But  see  Smith  v,  Edwards,  29  Hun, 
498. 

Ohio  :  Warner  e.  Porter,  1  Western 
Law  Month.,  104. 

A  mortgage  for  a  certain  number 
of  bales  out  of  a  crop  of  cotton  is  un- 
certain in  description,  until  separation 
or  designation  of  the  specific  property, 
no  action  of  replevin  can  be  maintained 
for  it :  Person  v.  Wright,  35  Ark.,  169. 

Plaintiffs  contracted  with  P.  to  put 
up  30,000  cans  of  lobsters  for  them, 
during  the  fishing  season  of  1879,  he 
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to  paint,  label  and  prepare  the  cans 
ready  for  shipment  before  delivery. 
The  plaintiffs  to  pay  5|  cents  per  can, 
and  furnish  the  cans,  paint,  &c. ;  prop- 
erty in  the  fish  to  be  the  plaintiffs  from 
the  time  the  cans  were  filled. 

Held,  in  an  action  of  trover  ag^nst 
B.,  a  purchaser  at  a  sale  under  an  exe- 
cution against  P.  of  83  cases  of  cans 
put  up  Dy  P. ,  which  at  the  time  of 
seizure  and  sale  were  not  ready  for 
delivery,  that  the  fact  that  something 
remained  to  be  done  by  P.  before  they 
would  be  ready  for  delivery,  did  not 
prevent  the  property  vesting  in  the 
plaintiffB :  Murray  v.  Bourgeois,  4 
Fugs.  &  Burb.,  149. 

An  agreement  to  sell,  with  a  deliv- 
ery, may  complete  the  sale  of  per- 
sonal property  and  vest  the  title  in 
the  purchaser,  although  no  definite 
price  has  been  fixed.  Whether  the 
sale  is  complete  and  the  title  passes 
depends  on  the  intention  of  the  parties, 
and  that  may  be  shown  by  circum- 
stances as  well  as  by  declarations. 

An  agreement  to  purchase  a  lot  of 
books,  where  a  part  of  the  price  is  paid, 
possession  delivered,  and  the  amount 
to  be  paid  fixed,  if  the  books  should 
prove  to  be  as  represented,  will  pass 
the  title  as  against  a  creditor  of  the 
vendor  levying  subsequently:  Calla- 
gahn  9.  Mvers,  89  His.,  566. 

Plaintiff,  through  his  agent,  bought 
from  A  &  Co.  a  certain  quantity  of 
wheat,  which  was  to  be  loaded  on  or 
before  a  day  named,  or  as  soon  as  bags 
and  cars  could  be  furnished  by  plain- 
tiff for  same.  Plaintiff  paid  on  account 
portion  of  the  price  agreed  upon,  and 
furnished  bags  to  the  vendor,  who  filled 
them,  but  no  cars  were  sent  by  him  to 
take  the  wheat  away.  Whilst  the 
wheat  was  lying  ready  to  be  dispatched, 
and  after  the  day  named  for  loading  it, 
defendants,  holders  of  a  warehouse 
receipt,  demanded  of  the  vendors  the 
wheat  covered  by  it,  when  plaintiff's 
wheat,  some  of  which,  amounting  to 
250  bushels,  had  been  weighed,  was 
delivered  to  and  received  by  them. 
There  was  no  demand  and  refusal  of 
plaintiff's  wheat,  nor  did  plaintiff  notify 
de^ndants  that  the  wheat  was  his. 

Held,  that  plaintiff  was  not  entitled 
to  possession  of  the  wheat,  and  could 
not,  therefore,  maintain  trover  against 

Qi  n^n*?^^  ^""""J^  ''    S»»««"  «•  Stanley, 
31  U.C.  Com.  PI.,  403.  ^' 


A  payment  in  good  faith  is  needed 
to  complete  a  bona  fide  purchase. 

B.,  who  knew  that  an  execution  was 
out  against  H.,  bought  a  buggy  from 
him ;  H.  had  driven  into  town  with 
the  buggy  drawn  by  a  span  of  horses, 
which  he  fastened  to  a  water-trough 
without  unhitching.  B.  went  over  to 
him  and  bargained  for  the  buggy,  and 
it  was  agreed  that  H.  should  have 
credit  for  it  on  the  books  of  B.'a  firm, 
and  might  have  it  to  go  home  with. 
B.  then  went  to  his  store  and  directed 
the  clerk  to  give  H.  credit,  which  was 
done  by  an  entry  on  the  day  book.  H. 
was  not  present,  and  did  not  see  or 
know  of  the  entry.  Meanwhile  H. 
went  to  a  law  ofiSce,  and  the  sheriff 
found  the  team  and  levied  on  the  buggy. 
There  was  no  bill,  itemized  account, 
receipt,  acceptance,  earnest  money,  nor 
memorandum  or  anv  writing  signed  by 
either  party.  The  buggy  was  never  in 
B.'s  actual  or  constructive  possession. 
Held,  that  the  whole  transaction  was 
executory  and  no  title  passed.  It  was 
a  sale  on  credit  to  be  settled  on  balan- 
cing accounts,  and  as  the  purchaser 
knew  of  the  execution,  was  presumably 
fraudulent :  Webster  «.  Bailey,  40 
Mich.,  641. 

An  agreement  for  an  exchange  of 
horses,  with  a  right  to  rescind  the  bar- 
gain within  a  certain  time,  wgU  the 
title  to  the  horses  in  the  respective  par- 
ties on  the  exchange,  and  the  title 
remains  in  them  until  the  agreement  is 
fully  rescinded.  If  the  party  who  has 
a  right  to  rescind,  exercises  that  right 
properly  and  in  time,  and  restores  or 
offers  to  restore  what  he  received,  the 
title  revests  in  the  other  party,  and  the 
party  offering  to  rescind  may  recover 
back  what  he  gave  in  exchange. 

But  where,  as  in  this  case,  the  de- 
fendant took  from  the  bailee  of  the 
plaintiff  the  horse  he  had  exchanged 
with  the  plaintiff,  in  the  absence  of 
and  without  the  knowledge  of  the 
plaintiff,  and  subsequently,  on  the 
same  day,  returned  the  horse  and  note 
received  of  the  plaintiff,  to  the  resi- 
dence of  the  plaintiff,  and  leaving 
them  in  care  of  the  family  of  plain- 
tiff's father,  in  the  absence  of  the 
plaintiff : 

Held,  it  not  appearing  that  the  plain- 
tiff liad  in  any  way  accepted  the  re- 
turned horse  and  note,  tnat  these  ex 
parte  acts  of  the  defendant  were  insuf- 
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ficient  to  divest  the  plaintiff  of  his 
title  to  the  horse  which  he  had  acquired 
bj  the  exchange,  although  the  defend- 
ant claimed  that  under  the  agreement 
the  plaintiff's  warranty  of  his  horse 
had  failed,  and  he  had  previously  given 
the  plaintiff  notice  that  he  should 
rescind  the  bargain  on  that  ground  : 
Stoddard  o.  Graham,  23  How.  Pr.,  518. 

The  parties  may  expressly  agree  that 
the  title  to  certain  property  to  be  man- 
ufactured shall,  as  soon  as  manufac- 
tured, vest  in  the  purchaser. 

Canada,  Uppar:  Eelsey  o.  Rogers, 
83U.  C.Com.  Pl.,864. 

BOlohigan:  Whitcomb  9.  Whitney, 
24  Mich.,  486. 

New  Bmnswlck:  West  «.  Rut- 
ledffe,  1  Pugsl.  &  Burb.,  674  ;  Sprague 
o.  King,  Id.,  24lr;  Gibson  o.  McKean, 
1  Pugsl,  299. 

New  Tork:  Smith  v,  Edwards,  29 
Hun,  498 ;  Tyler  e.  Strang,  21  Barb., 
198.206. 

Wisconsin:  Fletcher  e.  Ingram,  46 
Wise..  191. 

There  must,  however,  be  delivery  by 
the  seller  and  acceptance  by  the  buyer. 

Canada,  Upper:  Pew  o.  Lawrence, 
27  U.  C.  Com.  PI.,  402  ;  Gowans  «. 
Consolidated  Bank,  43  U.  C.  Q.  B., 
818 ;  Robertson  «.  Strickland,  28  id., 
221. 

Indiana:  Pittsburgh,  etc.,  v.  Noel, 
77  Ind.,  110. 

Kansas:  Bailey  o.  Long,  24  Kan- 
sas, 90. 

Michigan:  Webster  v.  Bailey,  40 
Mich.,  641. 

New  Brunswick:  New  Brunswick, 
etc.,  «.  McLeod,  1  Pugsl.  &  Burb.,  257, 
affirmed  5  Can.  Sup.  Ct.  R.,  281. 

New  Tork:  Brand  v,  Focht,  1  Abb. 
Appeal  Cases,  185,  8  Trans.  App.,  857 ; 
Porter  Manufacturing  Co.  v,  Edwards, 
29  Mun,  509. 

Delivery  and  acceptance  may  be 
symbolical  or  implied,  as  by  delivery  of 
a  warehouseman's  receipt,  or  in  any 
other  manner  evidencing  an  intention 
to  make  delivery  and  to  accept  the 
property.  Much,  often  depends  upon 
the  character  of  the  property.  Under 
the  gkUute  of  frauds,  however,  some 
act  of  the  parties  transferrins  posses- 
sion is  however  necessary :  Chipman's 
N.  B.  (M.S.),  49  note,  and  cases  cited  ; 
1  Amer.  L.  Rev.,  413-431. 

Arkansas :  King  v.  Jarman,  85  Ark., 
190. 


Canada,  Upper:  Supple  v.  Gilmore, 
5  U.  C.  Com.  PI.,  818 ;  11  Moore,  P.  C, 
551 ;  Coleman  v.  McDermott,  5  U.  C. 
Com.  PI.,  808. 

Illinois :  Shelton  i>,  Franklin,  68  His. , 
838. 

Kentucky:  Newcomb  9.  Cahill,  10 
Bush.  460. 

Michigan :  Wilkinson  «.  Holiday,  83 
Mich.,  886;  Col  well  v.  Keystone,  etc, 
•  86  id.,  51. 

MiMonri:  Erwin  v,  Arthur,  61  Mo., 
886. 

New  Bmnswlok :  Fiddles  v,  Hun- 
derson.  Chip.  N.  B.  (M.8.V  47 ;  Mur- 
ray V.  Bourgeois,  4  Pugsl.  k  Burb.,  149. 

New  Tork:  Shindler  v,  Houston,  2 
N.  Y.,  261 ;  Woodford  «.  Patterson,  82 
Barb.,  680  ;  Wilkes «.  Ferris,  8  Johns., 
335,  4  Amer.  Dec.,  866  ;  Good  v.  Car- 
tiss,81  How.,  4, 11 ;  Smith  «.  Edwards, 
29  Hun,  498. 

See  Brand  t).  Focht,  1  Abb.  Appeal 
Cas..  185,  3  Trans.  App.,  857. 

Wisconsin:  Fletcher  v,  Ingram,  46 
Wise.,  191. 

Where  it  appears  that  there  has  been 
a  complete  and  full  delivery  of  prop- 
erty, in  accordance  with  a  contract  of 
sale,  the  title  passes,  although  there 
remains  something  to  be  done  in  order 
to  ascertain  the  total  value  at  the  rates 
agreed  upon. 

In  an  action  to  recover  the  alleged 
contract  price  for  a  quantity  of  lumber 
sold  to  defendant,  plaintiff's  evidence 
tended  to  show  that  defendant  con- 
tracted to  purchase  of  plaintiff  all  the 
lumber  which  the  latter  should  deliver 
at  a  place  designated  on  the  D.  river, 
before  the  first  rafting  freshet  in  the 
spring.  The  lumber  to  be  paid  for  at  a 
price  specified  for  the  good  and  for  the 
culled,  defendant  to  furnish  a  man  to 
cull  and  pile,  and  the  lumber  to  be 
counted  on  the  bank  or  estimated  in 
the  raft.  Plaintiff  commenced  draw- 
ing  lumber  to  the  place  designated,  an 
employe  of  defendant  assisting  in  cul- 
ling and  piling,  but  before  the  lumber 
so  drawn  had  been  counted  or  esti- 
mated, a  portion  of  it  was  swept  away 
by  a  flood.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  finding  of  a 
valid  delivery  and  acceptance,  and  to 
sustain  a  recovery ;  that  the  contract 
was  not  an  entirety,  and  a  delivery  of 
the  whole  amount  contracted  for  was 
not  necessary  in  order  to  pass  title : 
Burrows  v.    Whitaker,  71  N.  Y.,  291, 


664 


HOUSB  OP  LORDS  AND  PRIVT  COUNCIL. 


[VoL  VI, 


1881 


M-Bain  ▼.  WaUaoe  A  Co. 


H.L.(Sc.) 


diBtinguishlDg  Eeln  «.  Tapper,  52 
N.  Y.,  560;  Andrews  «.  Darant,  11 
N.  y.,40. 

One  W.,  being  the  owner  of  a  tract 
of  timber  land,  with  a  Bawmill  thereon, 
entered  into  a  contract  with  W.  &;  S., 
hj  which  the  latter  agreed  to  stock  said 
mill  with  logs,  "  at  tue  agreed  price  of 
$3.50  per  thousand  for  the  green  tim- 
ber standing,  and  $2.25  for  all  timber 
cut  down  and  now  cut  into  logs."  The 
contract  provided  that  **  lUl  the  lo^ 
and  lumber  manufactured  from  said 
logs  "  W.  ft  8.  *'  are  to  have  the  title  to, 
and  belong  to  them  absolutely;"  in 
consideration  thereof,  W.  &  8.  farther 
agreed  to  advance  on  "  the  good  and 
merchantable  lumber  "  when  sawed,  $2 
per  thousand.  The  logs  were  to  be 
sawed  under  the  direction  of  W.  &  8., 
who  were  to  receive  $1.60  per  thousand 
for  drawing  the  merohantaUe  lumber 
to  the  railroad  or  river ;  they  were  to 
sell  the  lumber,  and  after  deducting 
from  the  net  proceeds  of  sale  the 
amount  due  them,  under  the  contract, 
they  agreed  to  pay  to  W.  the  balance. 
W.  &  8.  were  to  have  the  bark  peeled 
from  the  logs  cut  by  them,  with  the 
right  to  peel  the  logs  already  cut,  if  W. 
did  not.  In  an  action  by  plaintiff,  as 
assignee  of  W.  ft  8. ,  to  recover  for  the 
conversion  of  merchantable  lumber  cut 
from  logs  delivered  under  the  contract, 
held,  that  it  was  competent  for  the 
parties  to  determine  in  whom  the  title 
should  be  during  the  various  stages  of 
the  manufacture  ;  that  under  and  by 
the  contract,  the  title  to  all  the  logs,  as 
soon  at  least  as  they  were  delivered  at 
the  mill,  vested  in  W.  ft  8.;  that  the 
provirion  as  to  the  bark  was  not  incon- 
sistent with  the  interpretation ;  and 
that  the  fact  that  W.  had  an  interest 
in  the  residue  of  the  avails  was  entirely 
consistent  with  it. 

(Stephens  v.  Santee,  49  N.  T.,  85, 
distinguished.) 

Also,  held,  that  defendant,  appear- 
ing in  the  case  as  a  mere  trespasser, 
could  not  raise  the  objection  that  the 
transfer  by  W.  ft  8.  to  plaintiff  was  in 
fraud  of  the  rights  of  W. 

W.  ft  8.  executed  to  plaintiff  a  bill  of 
sale  of  200,000  feet  of  lumber,  "  now  at 
the  mill  and  being  made,  delivered  on 
the  bank  of  Allegany  river,"  and 
thereafter,  and  prior  to  the  concurrence 
by    defendant,     certain    piles    were 


measured  at  the  mill,  marked  and  set 
apart.  Held,  that  the  transfer  was 
complete,  and  the  title  vested  in  plain- 
tiff :   Hurd  «.  Cook,  75  N.  Y.,  454. 

The  plaintiff  contracted  with  two  of 
the  defendants  for  the  manafaeture  by 
them  of  five  thousand  saw-logs  to  be 
delivered  at  the  mouth  of  the  River 
Trent,  for  which  he  was  to  pay,  partly 
by  instalments  during  the  progress  of 
*the  work,  and  tlie  residue  when  the 
logs  should  be  delivered  at  the  place 
designated,  and  at  the  same  time,  or 
immediately  afterward,  it  was  verbally 
arranged  that  logs,  as  they  were  manu- 
factured, should  be  marked  with  the 
plaintiff's  initials,  and  should  be  deliv- 
ered to  him  as  a  security  for  his  ad- 
vances, without  prejudice  to  the  agree- 
ment for  their  being  conveyed  to  the 
mouth  of  the  river.  The  stipulated  ad- 
vances vrere  duly  made,  and  the  logs, 
as  manufactured,  were  marked  with 
plaintiffs  initials,  but  not  otherwise  de- 
livered to  him.  Held,  that  the  manu- 
facturers could  not  afterwards  dispose 
of  these  logs  to  the  prejudice  of  the 
plaintiff ;  and  having  attempted  to  do 
so  by  selling  and  delivering  them  to  a 
third  person  for  value,  but  who  had  no- 
tice of  the  plaintiff's  claim,  an  injanc- 
tion  was  granted  to  prevent  their  re- 
moval by  such  person :  Fuller  v. 
Richmond,  2  Orant's  Chy.  (Canada),  24. 

^•»  by  agreement  with  the  defend- 
ants, agreed  to  manufacture  for  and 
supply  to  them  certain  timber,  which 
he  was  to  mark  with  defendant's  name 
and  deliver  at  one  of  two  places  on 
Sturgeon  Lake,  to  boom  it  securely, 
and  complete  the  delivery  by  a  day 
named.  Defendants  were  to  pay  two- 
thirds  of  the  contract  price  as  the  work 
proceeded,  and  the  rest  on  completion 
of  the  contract.  No  rough,  coarse,  or 
cull  timber  was  to  be  accepted,  an<fthe 
timber  was  to  be  measured  by  defend- 
ants when  delivered,  or  from  time  to 
time,  M.  to  have  it  measured  by  a  cul- 
ler if  not  satisfied  with  defendants' 
measurement,  and  the  expense  thereof 
to  be  borne  equally. 

The  timber  was  made  by  M.  from 
his  own  trees,  marked  by  him  with  de- 
fendants' name  as  made,  and  hauled  to 
the  lake  and  boomed  there ;  but  it  had 
not  been  measured  or  accepted  by  de- 
fendants, nor  delivered  to  them,  nor 
dealt  with  by  them  as  their  own.    They 
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bad  made  advances  from  time  to  time, 
but  tbere  was  a  disputed  balance 
claimed  bj  M. 

M.,  under  tbese  circumstances,  put 
tbe  men  he  had  employed  in  manafac- 
turing  the  timber  in  possession  of  it,  as 
security  for  their  wages.  Defendants 
took  it  out  of  the  possession  of  the 
plaintiff,  one  of  the  men,  and  the 
plaintiff  brought  trespass  :  Held,  that 
the  property  in  the  timber  had  not 
passed  to  the  defendants,  and  that  the 
plaintiff  therefore  could  recover. 

Bat,  senMe,  that  in  eauity  defend- 
ants would  have  a  prior  claim  upon  it 
to  the  extent  of  their  advances :  Rob- 
ertson V,  Strickland,  28 U.  C.  Q.  B.,  221. 

The  question  whether  a  delivery  was 
intended,  or  actual  delivery  was  in- 
tended to  be  waived,  is  frequently  one 
of  fact  for  theiury. 

Oeorgia :  flanders  «.  Maynaid,  58 
Geo.,  56. 

BEassachusetts  s  Weld  v.  Conner,  98 
Mass.,  152;  Shumway  «.  Rutter,  8 
Pick.,  443  ;  McComber  v.  Parker,  18 
id.,  182-d. 

BSichigan!  Wilkinson  v.  Holiday, 
83  Mich.,  886. 

N«w  York :  DeBidder  «.  McEnight, 
13  Johns.,  294 ;  Bates  v.  Conkling,  10 
Wend. ,  8iB9  ;  Coonley  v,  Anderson,  1 
Hill,  520 ;  %ewer «.  Salisbury,  9  Barb., 
611. 

Pemuryhrania:  Chase  v.  Ralston,  80 
Penn.  St.  R.,  539. 

Wiaoo&siB:  Fletchers.  Ingram,  46 
Wise,  191. 

The  seller  may  retain  the  goods  sold, 
or  the  portion  thereof  not  delivered,  or 
until  the  purchase  price  be  paid,  and 
may,  in  good  faith,  sell  the  same  at  the 
best  price  he  can  obtain  and  recover  of 
the  purchaser  the  deficiency,  or  may 


sue  for  the  contract  price  :  24  Eng. 
Rep.,  219  note  ;  27  id..  188  note. 

Canada,  Upper:  But  see  Dempsey 
V.  Carson,  11  U.  C.  Com.  PL.  462. 

English :  Dixon  v.  Yates,  5  Bam.  & 
Ad.,  813 ;  Page  «.  Cowasgee,  L.  R.,  1 
Priv.  Coun.,  128. 

Michigan:  Brownlee  v.  Bolton,  44 
Mich., 218  ;  Holland  v.  Rea,  48  id.,  218. 

Nebraska :  See,  in  this  State,  Eaton 
«.  Reddick.  1  Neb.,  805. 

New  York:  Hunter  «.  Wetsel,  84 
N.  y.,  549  ;  Harrington  v.  Clark,  10 
Weekly  Dig.,  471,  mem.  82  N.  Y..  606 ; 
O'Brien  v.  Jones,  47  N.  Y.  Super.  Ct. 
R.,  67. 

Pennsylvania ;  See  Washabaugh  «. 
Strauffer,  81  Penn.  St.  (Sup.),  497. 

When  by  an  agreement  for  sale  the 
title  is  to  pass,  not  upon  delivery  but 
upon  a  subsequent  payment,  the  ven- 
dor, the  vendee  being  in  default,  may 
retake  the  goods  from  one  claiming 
through  the  vendee,  and  the  agreement 
is  valid  though  the  goods  were  not  in 
existence  so  as  to  be  a  subject  of  bar- 
gain and  sale  when  the  agreement  was 
made,  if  when  delivered  they  were  de- 
livered under  the  agreement :  Benner 
«.  Puffer,  114  Mass..  876. 

If  the  vendee  leave  goods  with  the 
vendor  after  contract  of  sale  executed, 
the  law  implies  a  promise  by  the  ven- 
dee to  pay  the  expense  of  keeping  them : 
Roe  v.  Martin,  2  Cow.,  417  ;  Diblee  v. 
Corbett,  9  Abb.,200. 

The  court  will  decree  the  specific 
performance  of  a  contract  for  the  man- 
ufacture and  sale  of  saw-logs,  where 
they  are  capable  of  being  identified  and 
possess  a  peculiar  value  for  the  pur- 
chaser :  Stevenson  v.  Clarke,  4  Grant 
(U.  C),  540  ;  S.  P.,  Fuller  v.  Richmond, 
Id.,  657. 
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[6  Appeal  Cases,  619.] 

J.C*  June  80;  July  16.  1881. 

[PRIVY  COUNCIL.] 

619]    *Charle8  Palmer,  Defendant;  and  Mark  Hutch- 
inson, Plaintiff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NATAL. 

Jurisdiction — 8uU  against  Public  Officer  in  his  Official  Capadty^LiabiUty  of 
tkrvants  of  the  Crown — Petition  of  Bight. 

In  a  suit  against  Her  Miuesty's  Deputy  Commissary-General  for  Natal,  and  as 
such  representing  Her  Majesty's  Commissariat  Department,  to  recover  certain 
moneys  as  the  price  or  hire  of  certain  wagons  and  oxen,  for  the  carriage  of  certiun 
eoods,  fur  damages  for  illegal  acts  of  defendant  or  his  employes,  and  for  general 
damage: 

Hdd,  on  exceptions  by  the  defendant  to  the  jurisdicUon  of  the  court  and  to  the 
declaration,  that  the  defendant  could  not  be  sued,  either  personally  or  in  his  official 
capacity,  upon  a  contract  entered  into  by  him  on  behalf  of  the  Commissariat 
Department;  and  that  there  was  no  cause  of  action  against  him. 

The  Government  revenue  cannot  be  reached  by  a  suit  agaiust  a  public  officer  in 
his  official  capacity. 

Qitcere,  whether  the  court  would  have  had  jurisdiction  if  a  petition  of  right  had 
been  presented  and  the  Crown  had  ordered  that  right  should  be  done. 

Appeal  from  a  jadgment  of  the  Supreme  Court  (Dec.  8, 
1879),  overruling  the  appellant's  exceptions  to  the  jurisdic- 
tion of  the  court  and  also  his  exceptions  as  set  out  in  their 
Lordships'  judgment  to  the  declaration  and  action,  except 
that  the  allegation  No.  2  as  to  proceeding  by  petition  of 
right  was  ordered  to  be  struck  out,  and  the  exception 
No.  1  where  it  relates  to  the  damages  claimed  for  alleged 
tortious  acts  of  officers  of  Her  Majesty's  service,  was 
allowed. 

The  proceedings  in  the  suit,  and  the  material  passages  in 
the  judgment  of  the  Chief  Justice,  are  set  out  in  their  Lord- 
ships' judgment. 

620]  *The  AUorney-Oeneral  (Sir  H.  James,  Q.C.),  (with 
him,  Mr.  A.  L.  Smith  and  Mr.  DancJcwerts\  for  the  appel- 
lant, contended  that  the  Supreme  Court  had  no  jurisdiction 
in  the  case.  The  object  of  the  suit  was  to  charge  the  Crown 
or  its  revenues  or  property  (whether  situated  within  or  with- 
out the  jurisdiction).  That  could  not  be  done  by  the  device 
of  suing  a  servant  of  the  Crown  in  his  official  capacity. 
There  was  no  cause  of  action  against  the  appellant,  and  no 
liability  incurred  by  him  either  in  his  personal  or  official 

*Preftent: — Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collisb, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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capacity :  Sands  v.  Ooope?'  (') ;  Oidley  v.  Lord  Palmer- 
ston{*);  Chitty  on  the  Prerogative  [ed.  1820],  pp.  31,  32; 
Natal  Ordiaauces,  No.  10,  1857.  Redress  against  the  sove- 
reign cannot  be  obtained  otherwise  than  by  petition  of 
right,  nor  can  Crown  property  be  taken  in  execution  by 
ordinary  process  of  law.  Special  legislation  enables  the 
Secretaries  of  State  for  India  and  for  War,  and  the  Post- 
master-General, to  be  saed.  Reference  was  made  to  The 
Petitions  of  Right  Act,  1860,  23  &  24  Vict.,  c.  34,  and 
Blackstone,  bk.  i,  c.  7 ;  the  Parlement  Beige,  judgment  of 
Brett,  L.J.  (•);  Cfushingy.  Dupuyi*);  leather  v.  Iieg.{*). 
The  respondent  did  not  appear. 

The  Tudgment  of  their  Lordshii)S  was  delivered  by 

Sir  jBarnes  Peaoook  :  This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  Natal,  in  a  suit  in  which  the 
appellant  was  tne  defendant.  The  suit  was  brought  against 
him  in  his  capacity,  as  described  in  the  writ,  as  Her 
Majesty's  Deputy  Commissary-Q-eneral  for  the  Colony  of 
Natal,  and,  as  such,  representing  Her  Majesty's  Commis- 
sariat Department.  In  the  declaration  he  is  described  as 
Deputy  Commissary-General  in  his  capacity  as  Acting  Com- 
missary-General. 

The  suit  was  brought,  as  alleged  in  the  writ,  to  recover, — 

First,  the  sum  of  £743  18^.  lOJd.  sterling,  for  the  price  or 
hire  of  certain  wagons  and  oxen,  and  for  carriage  of  cer- 
tain goods. 

Second,  the  sum  of  £1,000  sterling,  as  and  for  damages, 
and  as  *being  the  value  of  fifty  trek  oxen  killed  or  [621 
dead  owing  to  the  over-driving  and  illegal  acts  of  defendant 
or  his  employes. 

Third,  the  sum  of  £456  sterling  as  hire  for  certain  six 
wagons  and  oxen,  or  as  damages  for  their  illegal  seizure  and 
impressment  by  defendant  or  his  employes ;  and, 

Fourth,  the  sum  of  £250  sterling  as  general  damages. 

All  upon  grounds  to  be  fully  set  forth  in  the  declaration. 

The  grounds  of  the  claim  were  more  fully  stated  in  the 
declaration,  in  which  it  was  alleged  that  the  first  item  of 
£743  18^.  lO^d.  was  due  for  the  hire  of  certain  wagons 
under  a  tender  made  by  the  plaintiff,  and  accepted  by  the 
defendant  in  his  capacity  as  Acting  Commissary-General, 
for  seven  wagons  for  the  purpose  of  conveying  Government 
stores,  goods,  packages  of  military  stores,  and  other  sup- 
plies from  Pietermaritzburg  to  Dundee  or  Doornberg,  and 

(»)  8  Menzies,  666.  (»)  6  P.  D.,  197. 

(«)  8  Brod.  A  B.,  276.  {*)  6  App.  Gas.,  409. 

(»)  6  B.  A  S.,  267 ;  86  L.  J.  (Q.B.),  200. 
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for  the  conveyance  of  certain  extra  or  surplus  goods,  ser- 
vants, and  invalids  as  passengers  in  the  said  wagons.  The 
other  items  were  claimed  as  damages  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  certain  illegal 
and  tortious  acts  committed  by  the  defendant  and  his  em- 
ployes, and  for  compensation  alleged  to  be  due  under  a 
promise  made  by  Major-General  Marshall,  commanding  the 
cavalry  brigade,  and  the  senior  officer  in  the  vicinity.  The 
plaintiff  admitted  by  his  declaration  that  the  defendant  had 
tendered  the  sum  of  £1,063  18^.  10<2.,  in  lieu  of  all  claims, 
the  sum  of  £743  18*.  lOJA  being  for  the  freight,  and  £310 
for  the  rest  of  the  plaintiff's  claim. 

The  defendant,  without  answering  the  plaintiff's  declara- 
tion or  entering  into  the  merits  of  the  case,  excepted  to  the 
jurisdiction  of  the  court  on  the  ground  that  the  action  was 
not  cognizable  by  the  court,  as  being  an  action  against  Her 
Majesty's  Commissariat  Department  for  acts  alleged  to  be 
done  by  officers  in  Her  Majesty's  service  in  performance  of 
their  duties  in  that  service,  and  also  upon  the  ground  that 
the  acts  complained  of  were  acts  for  which  the  court  could 
afford  no  remedy  ;  and  he  also  excepted  to  the  declaration 
on  the  grounds  that  the  defendant,  in  the  capacity  in  which 
he  was  sued,  was  an  officer  in  Her  Majesty'^s  service  acting 
under  the  instructions  and  directions  of  the  Commander  of 
the  forces  in  South  Africa,  and,  through  him,  subject  to  the 
instructions  and  directions  qf  the  Secretary  of  State  for 
622]  War,  and  that  *the  negligence  and  acts  complained 
of,  and  the  claims  made  under  the  alleged  contract  were 
acts  and  claims  for  which  no  legal  remedy  existed  against 
Her  Majesty's  Commissariat  Department,  even  if  i)roceed- 
ings  had  been  adopted  in  England  by  way  of  petition  of 
right  in  due  legal  form  instituted  in  the  Supreme  Court  of 
Judicature  in  England,  until  the  Secretary  of  State  for  War, 
as  representing  the  said  department  of  Her  Majesty's  Gov- 
ernment, had  had  an  opportunitjr  of  inquiring  into  and 
determining  the  merits  of  said  claims  and  alleged  wrongs 
complained  of,  and  the  relief,  if  any,  which  should  be 
afforded,  and  of  submitting  the  petition  and  his  recom- 
mendations thereon  to  Her  Majesty  the  Queen  for  Her 
Majesty's  gracious  consideration,  and  in  order  that  Her 
Majesty,  if  she  should  think  fit,  might  grant  her  fiat  that 
riglit  be  done. 

The  defendant  also  excepted  to  so  much  of  the  declara- 
tion as  claimed  damages  for  negligence,  detention,  or  other- 
wise on  the  ground  that  such  claims  were  bad  in  law  and 
substance.    And  on  the  following  grounds,  viz. : 
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1.  "That  they  are  preferred  against  a  department  of  Her 
Majesty's  imperial  service  for  alleged  tortious  acts  of  officers 
acting  in  the  discharge  of  their  duty,  and  when  employed 
in  the  service  of  that  department ; 

2.  "That  even  if  a  claim  for  damages  as  instituted  in  the 
action  were  preferred  in  England  on  a  petition  of  right,  and 
submitted  for  the  decision  of  the  Supreme  Court  of  Judica- 
ture in  England,  such  claim  would  be  disallowed." 

The  court  overruled  the  exceptions  to  the  jurisdiction  of 
the  court,  and  also  those  to  the  declaration,  so  far  as  it 
related  to  the  form  of  suing  and  to  the  claims  in  respect  of 
contract,  whether  made  by  the  Commissariat  Department 
or  arising  impliedly  by  reason  of  Major- General  Marshall's 
orders  or  request ;  but  they  allowed  the  excej)tions  to  the 
declaration  so  far  as  related  to  the  damages  in  respect  of 
ddida  or  tortious  acts  of  any  of  the  officers  of  the  Queen's 
government 

In  delivering  his  judgment,  the  learned  Chief  Justice  said : 

"  Her  Majesty  is  not  sued  by  name  or  title  in  this  action, 
nor  is  she  so  sued  in  substance,  any  more  than  if  the  action 
were  against  the  colonial  revenue.  A  public  officer  under 
Her  Majesty  *(as  public  officers  generally  are)  is  sued  [623 
in  his  official  capacity  on  a  contract  in  that  capacity ;  and 
it  appears  to  me  that  by  the  law  or  practice  of  this  forum 
he  may  be  so  sued  in  ordinary  course.  It  may  be  quite 
another  matter  whether  he  is  liable  on  an  implied  contract, 
by  reason  of  Major- General  Marshall's  order  or  request ; 
but,  possibly,  evidence  may  show  that  he  is.  As  far,  there- 
fore, as  by  the  exceptions  it  is  objected  that  there  is  no 
jurisdiction  in  this  court  to  entertain  the  action,  or  that  the 
declaration  avers  no  regularly  instituted  cause  of  action, 
they  must,  I  think,  be  overruled. 

**But  just  as  I  am  of  opinion  that  the  practice  of  our 
court  is  to  be  applied  to  maintain  this  action,  as  far  as 
relates  to  the  form  of  suing,  and  to  the  suits  being  in  respect 
of  contract,  so  I  also  think,  in  accordance  with  the  previous 
decisions  by  this  court  {Muirhead  &  Co.  v.  Ayli;ff^  23d  of 
November,  1876,  acted  on  in  an  Estcourt  bridge  case  in 
1879),  that  the  revenue  (be  it  Natal  or  English)  is  not  liable 
for  the  alleged  delicLa^  or,  in  English  law  phrase,  the  torti- 
ous acts  of  officers  of  the  Queen's  government.  I  can  draw 
no  distinction  between  one  Queen's  government  and  another 
in  that  respect :  Rogers  v.  Ragendro  Dvit{^)y 

It  is  unnecessary  to  determine  whether  the  court  would 

0)  18  Moo.  P.  C,  209. 
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have  had  jurisdiction  if  a  petition  of  right  had  been  pre- 
sented, and  the  Grown  had  ordered  that  right  should  be 
done.  The  suit  was  not  a  petition  of  right,  and  there  was 
no  order  of  Her  Majesty  that  right  should  be  done. 

If  the  action  had  been  against  the  Crown,  either  by  name 
or  title,  or  in  substance,  it  is  clear  that  the  court  would  have 
had  no  jurisdiction  to  entertain  it. 

The  jurisdiction  conferred  upon  the  court  by  the  ordi- 
nance of  Natal,  dated  the  17th  of  July,  1857,  was  merely 
"over  all  Her  Majesty's  subjects,  and  all  other  persons 
whomsoever  residing  and  being  within  the  colony." 

The  action  is  against  a  subject  in. his  official  character  as 
Deputy  Commissary-Q-eneral.  And  it  is  further  stated  in 
the  declaration  that  "  the  defendant  in  his  aforesaid  capacity 
is  the  representative  or  head  of  the  commissariat  depart- 
624]  ment  in  the  *colony,  and  as  such  represents  Her 
Majesty's  Imperial  Government  in  the  colony,  so  far  as  the 
commissariat  and  transport  departments  ox  the  Imperial 
Government  are  concerned." 

It  is  clear  that  the  exceptions  to  the  declaration  ought  to 
have  been  allowed  upon  the  ground  that  the  facts  stated 
did  not  constitute  a  cause  of  action  against  the  defendant. 
It  has  never  been  contended  by  any  one  that  the  defendant 
was  personally  liable  upon  the  contract.  -If  it  had  been, 
that  contention  must  have  failed. 

Tlie  Supreme  Court  held  that  he  was  liable  in  his  official 
character.  It  treated  the  action  as  a  proceeding  against  the 
imperial  revenue  by  making  a  public  officer  a  defendant  in 
his  official  capacity,  and  expressed  an  opinion  that  a  decree 
in  such  a  suit  might  be  executed  against  some  portion  at 
least  of  the  revenue  or  property  of  the  Imperial  Government, 

The  Chief  Justice  said : 

*'  It  is  a  common  practice  with  us  in  South  African  courts 
that  actions  for  obtaining  from  the  revenue  money  for  or  in  re- 
spect of  contracts  are  instituted  against  the  proper  public  offi- 
cer (generally  the  colonial  secretary)  in  his  official  capacity, 
and  judgment  against  him  in  that  capacity  is  both  sought  and 
at  times  given.  And  in  principle  it  seems  to  me  that  it  has  to 
be  the  same,  as  to  our  mode  of  procedure,  whether  the  reve- 
nue sought  by  the  action  to  be  charged  be  colonial  or  Eng- 
lish. The  colonies  are  as  much  part  of  the  Queen's 
dominions  as  England  is,  and  for  us  to  hold,  as  is  con- 
tended for  on  the  part  of  the  defendant,  that  to  sue  here  the 
English  revenue  is  to  sue  the  sovereign,  but  to  sue  colonial 
revenue  is  not,  would  be,  I  apprehend,  to  introduce  a  dia- 
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tinctioQ  practically  and  theoretically  constitationally  nn- 
Bound.  I  may  mention  here  that  our  practice  of  proceeding 
against  the  revenae  by  making  a  public  officer  a  defendant 
in  his  official  capacity  was,  quoad  the  Cape  Colony,  recog- 
nized apparently  by  the  Privy  Council  as  far  back  as  the 
year  1838,  in  the  case  of  Yan  Rooyen  v.  Reit  ('),  where  the 
Civil  Commissioner  of  Uitenhage  (in  the  Cape  Colony)  was 
sued  by  private  individuals  in  respect  of  a  pecuniary  default 
of  his  predecessor  in  office,  in  respect  of  moneys  received  by 
him  from  them.  .  .  ." 
*In  a  subsequent  part  of  his  judgment,  he  said :  [625 
**  There  is  no  occasion  here  to  discuss  the  question  as  to 
how  any  judgment  in  this  action  can  be  put  in  execution, 
but  I  am  disposed  to  think  that  the  general  rule  is  that  a 
judgment  obtained  against  a  government  officer  in  his  official 
capacity  may,  by  our  practice,  be  executed  against  any  gov- 
ernment property  found  within  this  court's  jurisdiction,  and 
not  allocated  by  law  to  some  distinct  special  purpose.  We 
held,  I  think,  several  years  ago,  that  certain  property  of  the 
Durban  municipalitv  could  not  be  taken  in  execution,  by 
reason  of  its  being  thus  otherwise  allocated.  There  might, 
too,  I  presume,  be  cases  in  which  the  public  officer  sued  did 
not  sufficiently  represent  in  toto  the  government  for  a  judg- 
ment against  him  to  bind  all  government  property,  even 
though  not  specially  allocated." 

The  case  of  Van  Rooyen  v.  Reit  ('),  cited  by  the  Chief 
Justice,  is  no  authority  m  support  of  the  plaintiff's  right  to 
sue  the  Deputy  Commissary  General.  In  that  case  it  was 
held  that  tlie  government  officer  who  was  sued  was  not 
liable,  and  the  only  right  to  sue  the  district  secretary  and 
treasurer  which  was  recognized  by  the  Judicial  Committee 
was  a  right  to  sue  him  personally  for  money  which  by  ar- 
rangement between  him  and  Swan,  of  whom  the  plaintiffs 
were  the  legal  representatives,  he  had  received  on  Swan's 
account. 

In  the  case  under  appeal  it  was  said  by  the  Chief  Justice, 
that  the  Crown  is,  *'as  to  some  branches  of  revenue,  repre- 
sented by  public  officers,  and  that  then  no  petition  of  right 
seems  to  be  requisite,"  and  he  referred  to  the  case  of  the 
Attorney- General's  proceeding;  by  information,  and  to  the 
case  of  Dyke  v.  EclioU  (*),  in  which  the  Crown  sued  in 
the  Admiralty  Court,  in  the  name  of  the  Procurator- General, 
for  the  condemnation  of  a  vessel  for  an  offence  against  the 
Foreign  Enlistment  Act. 

C)  2  Moo.  P.  C,  177.  (»)  8  Moo.  P.  C.  (N.S.),  428. 
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The  Crown,  bjr  virtue  of  its  prerogative,  has  a  right  to  sue 
by  information  m  the  name  of  the  Attorney-General,  and 
also  has  a  right  to  sue  in  the  Admiralty  Court  in  the  name 
of  the  Procurator-General,  but  in  the  present  case  the  Chief 
Justice  treats  the  plaintiff  as  attempting  to  sue  the  imperial 
626]  revenue  by  making  a  *pnblic  officer  a  defendant  in 
his  official  capacity.  But  this  right  of  the  Crown  affords  no 
support  for  the  proposition  that  the  government  revenue 
may  be  reached  by  a  suit  against  a  public  officer  in  his 
official  capacity. 

The  case  of  KirTc  v.  The  Q^ieen  ('),  which  is  cited  by  the 
Chief  Justice,  is  no  authority  for  that  proposition.  That 
was  a  suit  by  the  Attorney-General  against  a  contractor 
with  the  Secretary  of  State  for  War,  praying  for  an  injunc- 
tion to  restrain  him  from  continuing;  upon  land  vested  in  the 
Secretary  of  State  after  notice  to  quit  given  under  the  pow- 
ers of  the  contract.  It  seems  to  have  been  intimated  that 
in  such  a  suit  the  Secretary  of  State  for  War  should  be  a 
party.    That  is,  a  party  as  complainant,  not  as  a  defendant. 

Their  Lordships  are  clearly  of  opinion  that  the  Deputy 
Commissary-General  cannot  De  sued  either  personally  or  in 
his  official  capacity  upon  a  contract  entered  into  by  him  on 
behalf  of  the  Commissariat  Department.  He  is  not  a  cor- 
poration, and  he  has  no  property  or  assets  in  his  official  ca- 
pacity which  could  be  seized  or  attached  in  execution  of  a 
decree  against  him  in  that  capacity,  and  it  is  clear  that  no 
portion  of  the  government  revenue,  whether  allocated  to  a 
special  purpose  or  not,  could  be  seized  in  execution  un- 
der it. 

The  law  upon  the  subject  has  been  clearly  laid  down  in 
sevei-al  cases. 

In  the  case  of  Macbeath  v.  Haldimund  (•),  which  was  an 
action  against  the  Governor  of  Quebec  for  military  stores 
and  supplies  provided  under  his  orders  for  the  garrison  of  a 
fort.  Lord  Mansfield  said,  *'The  only  question  before  the 
court  is,  whether  the  defendant  be  liable  or  not  in  this  action. 
If  he  be,  the  plaintiff  must  recover.  If  not,  no  considera- 
tion as  to  the  plaintiff^s  remedy  against  any  other  person  can 
induce  the  court  to  make  him  so.  There  is  no  color  to  say 
that  he  is  liable  in  his  character  of  Commander-in-Chief.  In 
a  late  case  which  was  tried  before  me,  where  one  Savage 
brought  an  action  against  Lord  North,  as  First  Lord  of  the 
Treasury,  in  order  that  he  might  be  reimbursed  the  expenses 
which  he  had  incurred  in  raising  a  regiment  for  the  service 
of  government,  I  held  that  the  action  did  not  lie.    So  in 

(»)  Lftw  Rep.,  14  Eq.,  668.  («)  1  T.  R.,  ISa 
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*another  case  of  Lutterloh  against  Halsey^  which  was  [627 
an  action  brought  against  the  defendant,  who  was  a  com- 
missary, for  the  supply  of  forage  for  the  army,  and  by 
whom  the  plaintiif  haa  been  employed  in  that  service,  the 
commissary  was  held  not  liable.  In  the  present  case  it  was 
notorious  that  the  defendant  did  not  personally  contract. 
The  plaintiff  knew,  at  the  time  that  he  furnished  the  stores, 
that  they  were  for  the  use  of  Q-overnment;  and  he  after- 
wards made  Government  debtor  in  his  bills." 

In  the  case  of  Oidley  v.  Lord  Palmerston  (')  it  was  held 
that  an  action  would  not  lie  against  the  Secretary  at  War 
for  moneys  which  he,  as  a  public  oflScer,  had  received,  and 
which  he  was  authorized  to  pay  over  to  the  plain tiflfs  testa- 
tor, on  account  of  his  retiring  allowance. 

In  that  case  Chief  Justice  Dallas,  in  delivering  the  judg- 
ment of  the  court,  said,  ''It  is  not  pretended  that  the 
defendant  is  to  be  charged  in  respect  of  any  express  under- 
taking or  agreement  between  him  and  the  testator,  or  in 
respect  of  any  other  character  than  his  public  and  official 
character  of  Secretary  at  War.  It  is  in  tnat  character  and 
in  that  only  that  his  duty  is  alleged  to  arise,  being  therefore 
a  duty  as  between  him  and  the  Crown  only,  and  not  result- 
ing from  any  relation  to  or  employment  by  the  plaintiff,  or 
Tinder  any  undertaking  in  any  way  to  be  personally  responsi- 
ble to  him.  The  money  received  is  granted  by  tlie  Crown, 
subject  only  to  the  dispoeation  or  control  of  the  defendant 
as  the  agent  or  officer  of  the  Crown,  and  responsible  to  the 
Crown  for  the  due  execution  of  the  trust  or  dutv  so  com- 
mitted. There  is  therefore  no  duty  from  which  the  law  can 
imply  a  promise  to  pay  to  the  testator  during  his  life,  or  to 
his  executor  after  his  death,  nor  can  money  be  said  to  have 
been  had  and  received  to  the  use  of  the  testator,  which 
money  belonged  to  the  Crown,  being  received  as  the  money 
of  the  Crown,  and  the  party  receiving  it  being  responsible 
only  to  the  Crown  in  his  public  character.  On  this  view  of 
the  case  it  appears  to  us  that  this  action  cannot  be  main- 
tained." 

Any  funds  which  may  be  issued  by  Government  to  the 
Commissariat  Department  for  the  service  of  the  State  stand 
upon  the  same  footing  as  that  above  described  with  refer- 
ence to  the  money  received  by  the  Secretary  at  War. 

♦With  reference  to  the  remark  of  the  Chief  Justice  [628 
that  the  case  could  be  disposed  of  by  having  regard  to  the 
practice  of  the  court,  the  forum  of  the  locus  contractus  and 
of  the  action  ;  their  Lordships  think  it  right  to  say  that  no 

Q)  8  Brod.  <fc  B.,  285. 

34  Eno.  Rep.  43 
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practice  of  the  court  can  confer  upon  it  any  power  or  juris- 
aiction  beyond  that  which  is  given  to  it  by  the  charter  or 
law  by  which  it  is  constituted. 

For  the  above  reasons  their  Lordships  are  of  opinion  that 
the  exceptions  to  the  whole  declaration  ought  to  have  been 
allowed,  and  judgment  given  for  the  defendant,  with  costs, 
and  they  will  humbly  advise  Her  Majesty  to  allow  the  ap- 
peal, to  reverse  the  judgment  of  the  Supreme  Court,  and  to 
order  judgment  to  be  entered  for  the  defendant  with  costs. 
The  respondent  must  pay  the  costs  of  this  appeal. 

Solicitor  for  the  appellant :  Solicitor  to  the  Treasury. 


See  33  Eng.  Rep.,  286  note. 

Where  a  party  to  a  contract  has 
looked  to  the  anticipated  realization 
of  funds  by  the  projectors  of  a  particu- 
lar undertaking,  and  not  to  the  per- 
sonal liability  of  the  parties  Mrith  whom 
he  has  contracted,  his  claim  is  confined 
to  that  fund,  and  he  cannot  enforce 
payment  from  individuals  ;  if  the  pro- 
ject miscarries  and  funds  are  not 
realized,  he  has  no  claim  upon  anybody 
for  anything.  But  the  intention  of  the 
party  on  the  one  hand,  not  to  hold  the 
other  personally  liable,  and,  of  the 
latter,  to  limit  his  liability  to  some 
contingency,  so  that  a  cause  of  action 
will  not  arise  until  it  has  happened, 
should  be  clearly  manifested  by  the 
contract,  the  general  rule  being  that 
the  law  implies  a  promise  to  pay  for 
services  rendered :  Harkinson  v.  Dry, 
etc.,  6  Col.,  369. 

An  agent,  holding  himself  out  as  a 
principal,  incurs  liability  to  the  same 
extent  as  if  he  was  principal :  Mont- 
gomery V,  Montgomery,  2  Hawaiian  R., 
677. 

A  party  entering  into  a  contract  in 
his  own  name  may  sue  or  be  sued  upon 
it,  whether  he  be  in  fact  agent  or  prin- 
cipal :  Davis  «.  Harness,  88  Ohio  St. 
B.,  397. 

Where  an  agent  selling  ffoods  for 
his  principal  orally  warrants  their  qual- 
ity for  himself,  and  as  agent  procures 
the  making  of  a  contract  in  writing, 
containing  a  warranty  of  his  principal, 
the  former  warranty  is  not  merged  in 
the  latter,  but  is  a  separate  contract, 
binding  the  agent  personally,  and  in 
an  action  on  one  of  the  notes  given  in 
payment,  of  the  articles  sold,  payable 
to  the  agent,  evidence  of  the  oral  war- 


ranty is  admissible  :  Shordan  v.  Eyler, 
87  Ind.,  88. 

Upon  a  negotiable  promissory  note, 
made  by  an  agent  in  his  own  name 
and  not  disclosing  on  its  face  the  name 
of  the  principal,  no  action  lies  against 
the  principal :  Cragin  v.  Lovell,  109 
U.  S.,  194,  198  and  cases  cited,  distin- 
guishing Mechanics  Bank  v.  Bank  of 
Columbia,  5  Wheat.  826;  Metcalf  «. 
Williams,  104  U.  S.,  93 ;  Hitchcock  «. 
Buchanan,  105  id.,  416. 

The  character  of  the  liability  of  the 
drawer  of  a  bill  of  exchange  must  be 
determined  from  the  instrument  itself ; 
and  the  addition  of  the  word  '*  agent '^ 
to  hie  name,  without  anything  else  on 
the  instrument  indicating  his  principal, 
does  not  relieve  him  from  personal  re- 
sponsibility as  drawer  of  the  bill: 
Bank  t>.  Cook,  38  Ohio  St.  B.,  442. 

In  an  action  brought  against  the 
drawer  of  a  bill  of  exchange,  which 
was  drawn  in  New  York  upon  persons 
residing  and  carrying  on  business  in 
Liverpool.  It  was  drawn  to  the  order 
of  and  indorsed  by  the  drawer.  Upon 
the  trial  the  defendant  sought  to  prove 
that  in  drawing  the  bill  he  acted  as  the 
agent  of  the  drawees,  and  that  the 
plaintiffs  had  notice  of  the  fact  when 
they  received  it.  Held,  that  as  there 
was  nothing  upon  the  face  of  the  bill 
or  in  the  signature  of  the  drawer  to 
show  that  he  only  intended  to  become 
a  party  to  the  bill  in  his  capacity  of 
agent,  the  evidence  was  properly  re- 
jected :  Phelps  V.  Borland,  80  Hun, 
862. 

In  an  action  on  a  promissory  note 
which  recited,  "  For  value  received  we 
promise  to  pay  S.  A.  Bendell  or  order," 
etc.,  and  was  signed  by  four  individuals. 
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and  foUowing  the  signature  were  the 
words  '*  president  and  directors  of 
Prospect  and  Stockton  Clieese  Com- 
panj,"  held,  that  there  was  nothing  in 
the  body  of  the  note  nor  attached  to  the 
signatures  to  show  that  the  promise 
was  made  for  and  on  behalf  of  anj 
person  other  than  the  signers;  and 
that  evidence  to  show  that  it  was  the 
promise  of  the  cheese  company  and 
not  of  the  individual  signers,  was  not 
admissible :  Rendell  «.  Harriman,  75 
Maine,  497,  approving  Sturdivant  v. 
Hull,  50  id.,  172. 

A  contract  was  expressed  to  be  made 
between  **  D., of  the  city  of  Toronto,  of 
the  first  part,  and  H. ,  Superintendent, 
of  the  city  of  Winnipeg,  Manitoba,  of 
the  second  part."  It  goes  on  to  say : 
"  The  said  party  of  the  first  part,  in 
consideration  of  the  agreement  of  the 
said  party  of  the  second  part  hereinaf- 
ter contained,  hereby  agrees  to  build, 
construct  and  set  up  complete  in  the 
city  of  Winnipeg,  gas  plant  of  wrought 
and  cast  iron  for  a  gas  works  there,  as 
follows."  Then,  after  a  detailed  state- 
ment of  the  articles  to  be  supplied, 
"  In  consideration  of  the  agreement 
herein  set  forth  and  stipulated  to  be 
performed  by  the  party  of  the  first 
part,  the  said  party  of  the  second  part 
agrees  to  pay  to  the  said  party  of  the 
first  part  the  full  sum  of  $12,500  for 
such  iron  gas  plant-  as  hereinbefore 
described,  to  be  paid  as  follows,"  and 
then  the  time  and  mode  of  payment 
are  set  out. 

H.  appended  to  his  mgnatnre  the 
words  :  '*  Superintendent  for  Building 
Gas  Works  at  Winnipeg  for  W.  Mer- 
rick, of  Osweffo,  N.  y.,  and  others." 

Held,  that  H.  was  personally  liable 
npon  the  contract :  Doig  v.  Holley,  1 
Manitoba  Law  Reports,  ol. 

Where  a  judgment  stands  in  the 
name  of  one  person  as  executor  of  a 
certain  estate,  the  words  **  as  executor/' 
etc.,  as  Qsed  in  the  judgment,  may  be 
considered  as  a  mere  deseriptio  persona, 
and  a  co-executor  of  the  judgment 
creditor,  will  have  no  power  to  satisfy 
such  judgment :  Melcher  v.  Harding, 
17  N.  Y.  Weekly  Dig.,  868,  80  Hun, 
882,  mem. 

In  Westacott  v.  Smally  (1  Cababe 
ft  Ellis,  124),  Collingridge,  the  drawer, 
had  written  his  name  on  the  back  of 
the  bill.     The  defence  was  that  at  the 


time  the  drawer's  name  was  written  on 
the  back,  and  the  bill  handed  over  to 
plaintiff,  it  was  arranged  between 
plaintiff  and  the  drawer,  that  the  latter 
should  not  be  in  any  way  liable  on  the 
bill.  Watkins  Williams,  J.,  charged  the 
jury,  *•  Did  Collingridge  indorse  the  bill 
to  plaintiff  ?  As  a  matter  of  fact  he  wrote 
his  name  on  the  back  ;  but  you  must 
consider  whether,  by  the  arrangement, 
Collingridge  was  to  be  liable  ;  if  he  was 
not,  but  his  putting  his  name  on  the 
back  was  mere  machinery,  to  enable 
the  money  to  be  raised,  you  must  find 
a  verdict  for  defendant." 

Where  executors  agreed,  partially 
in  excess  of  their  authority,  to  sell 
their  testator's  land,  held,  that  the 
agreement  was  void  as  against  the  es- 
tate ;  but  as  between  themselves  and 
the  vendee  the  executors  were  person- 
ally bound,  so  far  as  the  terms  of  the 
agreement  were  in  excess  of  their  au- 
thority :  Bostwick  «.  Beach,  18  N.  T. 
Weekly  Dig.,  435,  31  Hun.  343. 

Where  an  authorized  agent  executes 
a  contract  under  seal,  in  which  he 
represents  himself  as  agent  and  dis- 
closes his  principal,  and  by  the  terms 
of  which  he  assumes  to  contract  for  the 
principal  only,  in  the  absence  of  any 
personal  promise  or  covenant  on  his 
part,  the  contract  cannot  be  held  to  be 
his  contract,  and  he  cannot  be  made 
individually  liable  thereon,  although 
it  is  signed  only  in  his  individual  name : 
Whitford  V.  Laidler,  94  N.  T..  145, 
reversing  25  Hun,  186,  distinguishing 
Kiersted  v.  0.  and  A,  R.  R.,  69  N.  Y., 
345,  Briggs  V.  Partridge  64  N.  Y.,  857, 
Taft  V.  Brester,  9  Johns.  334,  Stone  «. 
Wood,  7  Cow.,  458,  Guyon  v.  Lewis,  7 
Wend.,  26. 

An  agreement  in  writing  between 
''W.,  superintendent  of  the  Eeets 
Mining  Co.,  parties  of  the  first  part, 
and  P.,  party  of  second  part,"  by  which 
''the  said  parties  of  the  first  x>&rt" 
agree  to  deliver  at  P.'s  mill,  ore  from 
the  Eeets  mine  (owned  by  the  company) 
to  be  crushed  and  milled  by  P. ;  and 
signed  by"W^,  Supt.  Eeets  Mining 
Co.," is  the  contract  of  the  company: 
Post  «.  Pearson,  106  U.  S.,  418,  citing 
Whitney  v.  Wyman,  101  id.,  892,  Good- 
enough  «.  Thayer,  132  Mass.,  152. 

If  an  order  for  goods  is  addressed  to 
a  corporation,  and  is  accepted  by  "A. 
B,,  Treasurer,"  he  being  in  fact  the 
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treasurer  of  the  corporation,  the  accept- 
ance is  in  form  that  of  the  corporation  : 
Rogers  «.  Union,  etc.,  134  Mass.,  81, 
distinguishing  same  case  as  presented 
on  former  appeal,  130  Mass.,  584. 

A  party  who  pays  the  consideration 
of  a  contract  is  ptima  fade  the  party 
beneficially  interested  therein,  and  may 
maintain  an  action  thereon,  although 
the  contract  be  taken  in  the  name  of 
another  party :  Tracy  «.  Gunn,  29 
Kans.,  508. 

Where  a  landlord,  with  the  con- 
sent of  his  tenants,  sold  their  share 
of  a  crop  of  com  with  his  own,  and 
afterward  brought  an  action  against  the 
purchaser  for  not  accepting  the  com, 
the  fact  that  the  landlord  did  not  own 
all  the  com,  neither  constitutes  a  de- 
fence nor  operates  to  diminish  the 
damage.  If  the  acceptance  of  the  corn 
by  the  purchaser  would  have  invested 
him  with  a  good  title,  it  is  not  material 
whether  the  landloiti  owned  all  the 
com  or  not :  Davis  «.  Hamess,  88  Ohio 
St.  R.,  807. 

Where  a  contract  is  made  by  an 
agent,  without  disclosing  his  principal, 
and  the  other  contracting  party  after- 
wards discovers  the  principal,  he  may 
waive  his  right  to  look  to  the  agent  and 
resort  to  the  principal.  In  such  case 
parol  evidence  is  admissible  to  show 
who  the  principal  was,  even  when  the 
contract  is  in  writing :  Borcherling  «. 
Katz,  37  N.  J.  Eq.,  150. 

The  rule  that  an  unnamed  and  un- 
known principal  shall  stand  liable  for 
the  contract  of  his  agent,  does  not 
apply  to  a  demise  under  seal.  The 
relation  between  the  owner  of  land  and 
those  who  occupy  it  is  of  a  purely 
legal  character;  and  the  fact  that  a 
lessee  takes  a  lease  for  an  unnamed 
principal,  but  in  his  own  name,  will 
not  render  the  unnamed  principal  Hable 


for  the  rent :  Borcherling  v.  Katz,  87 
N.  J.  Eq.,  150,  151  note. 

But  see,  in  equity,  87  N.  J.  Eq.,  151 
note. 

A  public  officer,  acting  in  his  official 
capacity  as  agent  for  the  govemment, 
is  not  personally  liable  on  contracts 
negotiated  by  him  within  the  line  of 
his  public  duties  :  Richardson  v.  Hard- 
ing, 2  Hawaiian  R.,  433,  citing  Struck- 
field  9.  Little,  1  Maine,  231. 

lliat  a  sovereign  or  commonwealth 
cannot  be  sued  in  its  own  courts,  see 
33  Eng.  Rep.,  655  note  ;  Cunningham 
V,  Macon,  etc.,  109  U.  S..  446;  N.  H. 
V.  Louisiana,  108  id.,  76 ;  State  v. 
Shiveley,  10  Oregon,  267. 

See  Louisiana  v.  Jumel,  107  U.  S., 
711,  as  explained  109  id.,  466  ;  Clark 
V.  Bamard,  106  id.,  436,  distinguishing 
Georgia  v.  Jessup,  106  id.,  458. 

When  the  state  authorizes  a  citizen 
by  joint  resolution  to  bring  suit  against 
her  on  certain  stipulations  and  for  a 
particular  cause  of  action  therein  spe- 
cified, the  courts  are  restricted  by  those 
stipulations  to  that  cause  of  action, 
and  are  not  empowered  to  consider  any 
broader  equities  which  may  exist  be- 
tween the  parties,  or  the  law  which 
might  apply  to  a  different  cause  of  ac- 
tion :  Thweatt  v.  State,  66  Geo.,  673. 

Under  the  statutes  of  Massachusetts, 
an  action  may  be  maintained  against 
the  manager  of  the  Troy  and  Green- 
field Railroad  and  the  Hoosac  Tunnel, 
for  an  injury  to  property  caused  by  the 
defective  construction  of  the  railroad, 
under  such  circumstances  that  an  ac- 
tion could  have  been  maintained  had 
the  road  been  owned  by  a  corporation 
and  not  by  the  Commonwealth, 
although  the  defective  construction 
was  the  act  of  a  former  manager :  Am- 
Bteen  a.  Gardnerj  134  fiiass.,  £ 
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[6  Appeal  Cases,  628.] 
J.C*    May  19,  20,  1881. 
t     [PRIVY  COUNCIL.] 

William  Blackburn,  Plaintiff:   and  John  Plavelle, 

D^endani. 

ON   APPEAL  FBOM   THE   SUPBEMK   COURT   OF   NEW   SOUTH   WALES. 

J\r<w  South  WalM—CJrown  LantU  Alienation  Act,  1861,  «.  18 — Lands  forfeited 
to  the  Grown  cannot  be  conditionally  9old, 

Lands  taken  under  a  conditional  sale  and  afterwards  forfeited  to  the  Crown  are  not 
open  to  a  conditional  purchase  under  sect.  13  of  the  Crown  Lands  Alienation  Act, 
1861.  The  Crown  has,  under  the  18th  section,  the  option  either  to  sell  them  by 
public  auction  or  to  retain  them  in  its  own  hands. 

*Prtaent : — ^SiR  Barnbs  Peacock,  Sir  Montagub  E.  Smtth,  Sie  Riohabd  Couch, 
«nd  Sir  John  Msixor. 


[6  Appeal  Cases,  686.] 

J.C*    May  20,  21,  1881. 

[PRIVY  COUNCIL.] 

♦George  Napier  Turner,  Plaintiff;  and  Wil-    [636 
liam  Walsh,  Dtfendant. 

ON   APPEAL  FROM   THE    SUPREME   COURT   OF   NEW   SOUTH   WALES. 

JTdw  South  Wale^—Dedicatim  of  Land  to  Public  Purposes  by  the  Crown— Pre- 
gumption  from  User— Crown  Lands  Alienation  Act,  1861, «.  8,  5—5  cfc  6  Viet. 
c.  86. 

From  long-continued  user  of  a  way  by  the  public,  whether  land  belongs  to  the 
Crown  or  to  a  private  owner,  dedication  from  the  Crown  or  private  owner,  as  the 
case  may  be,  in  the  absence  of  anything  to  rebut  the  presumption  may  and  ought 
to  be  presumed. 

The  same  presumption  from  user  should  be  made  in  the  case  of  Crown  lands  in 
the  colony  of  New  South  Wales,  apart  from  the  Crown  Lands  Alienation  Act,  1861, 
though  the  nature  of  the  user  and  the  weight  to  be  given  to  it  vary  in  each  particu- 
lar case. 

Assuming  that  the  effect  of  the  Sd  and  6th  sections  of  the  act  is  that  any  dedica- 
tion by  the  Crown  must  since  1861  be  in  manner  prescribed  by  the  statute : 

Held,  that  from  a  continuous  user  of  twenty -one  years  before  the  statute,  continued 
since  1861  down  to  the  time  of  the  action  without  any  interruption  or  interference  on 
the  part  of  the  Crown,  a  dedication  prior  to  the  statute,  and  at  a  time  when  the 
Crown  had  power  to  dedicate,  might  be  presumed ;  and  that  that  presumption  was 
strengthened  by  the  subsequent  user. 

6  «fc  6  Vict.  c.  86,  of  the  Imperial  Parliament  leaves  the  power  of  the  Crown  with 
r^ard  to  public  roads  as  it  existed  by  the  common  law,  and  does  not  interfere  with 
its  right  to  dedicate  lands  for  that  purpose. 

*  Present: — Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Richard  Couch,  and 
Sir  John  Mellor. 
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Appeal  from  a  judgment  of  the  Supreme  Court  (March 
22,  1880)  discharging  with  costs  a  rule  nisi  obtained  by  the 
appellant  calling  on  the  respondent  to  show  cause  why  the 
verdict  in  his  favor  should  not  be  set  aside,  and  a  new  trial 
had  upon  the  ground  of  misdirection. 

The  question  of  law  involved  was,  whether  user  may  be 
relied  on  in  the  colony  of  New  South  Wales  in  like  manner 
637]  as  it  may  be  *in  England,  for  the  purpose  of  estab- 
lishing as  against  the  Crown  a  presumption  or  a  dedication 
of  a  road  over  Crown  lands. 

The  declaration  alleged  that  the  re8i>ondent  broke  and 
entered  the  appellant's  land  and  cut  down  the  fences  on  the 
land. 

The  material  plea  was  one  which  iustified  the  trespasses 
on  the  ground  that  there  was  a  highway  across  the  appel- 
lant's  land,  that  the  fences  obstructed  the  highway,  and  that 
the  respondent  passed  along  the  highway  and  cat  down 
the  fences  to  remove  the  obstruction. 

To  this  plea  the  appellant  pleaded  two  replications,  each 
of  which  stated  that  the  alleged  highway  was  a  track  across 
the  plaintiff's  land,  while  the  same  was  Crown  land,  and 
that  such  track  was  used  by  persons  travelling  with  stock, 
for  travelling  and  driving  their  stock  on  and  along  the  same, 
but  that  such  track  was  never  proclaimed  or  dedicated  as  a 
highway,  and  was  never  a  way  otherwise  than  as  aforesaid. 

Issue  was  joined  on  these  replications,  and  the  action  was 
tried  by  Mr.  Justice  Hargrave  and  a  jury. 

On  the  part  of  the  appellant  evidence  was  given  of  the 
alleged  trespasses  by  the  respondent,  and  a  Crown  grant  to 
the  appellant  of  the  land,  dated  the  Ist  of  February,  1879, 
was  put  in.  This  Crown  grant  did  not  contain  any  reserva- 
tion or  exception  of  the  alleged  highway. 

On  the  part  of  the  respondent  "  clear  and  distinct  evidence 
of  an  uninterrupted  and  continuous  user  of  the  road  in  ques- 
tion" was  given.  It  was  shown,  according  to  Hargrave,  J., 
that  "for  upwards  of  forty  years  the  road  fenced  across  by 
the  plaintiff  had  been  constantly  used  by  the  public,  by  the 

Solice,  by  mail  coaches,  and  by  travellers  in  going  up  or 
own  the  Lachlan  between  Enabalong  and  Condobolin,  and 
to  numerous  places,  and  that  there  was  such  a  road  to  the 
knowledge  of  the  Crown  was  amply  proved  by  the  produc- 
tion in  evidence  of  the  county  map,  which  came  out  of  the 
possession  of  the  Crown,  in  which  the  road,  though  onJj 
specified  as  a  track,  was  marked  out." 

Mr.  Justice  Hargrave  directed  the  jury  that  user  might 
be  relied  on  in  New  South  Wales  as  it  might  in  England  for 


Vol.  VI.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

679 

J.C. 

Turner  v.  Walsh. 

1881 

the  purpose  of  presaming  and  establishing  dedication  of  a 
road  over  Crown  lands  as  against  the  Crown,  and  that  the 
user  proved  was  sufficient  to  *en title  the  jury  to  pre-  [638 
Bume  dedication  by  the  Crown  of  the  road  in  question. 

The  jury  found  a  verdict  for  the  respondent. 

The  appellant  obtained  a  rule  nisi  ipt  a  new  trial,  on  the 
ground  of  misdirection ;  which  the  Supreme  Court  discharged 
with  costs. 

The  judges  held,  first,  that  the  2d  and  3d  sections  of  the 
act  6  &  6  Vict.  c.  36,  did  not  bear  on  the  (question,  as  they 
related  to  alienations,  whereas  the  acquiring  of  a  right  of 
way  by  user  did  not  involve  any  alienatioji  by  the  Crown  ; 
secondly,  that  the  3d  and  6th  sections  of  the  Crown  Lands 
Alienation  Act  of  1861  ^'regulated  only  the  active  rights  of 
the  Crown,  and  did  not  touch  the  question  of  matters  in  re- 
spect of  which  the  Crown  was  passive,  and  where  rights  were 
claimed  by  reason  of  the  acts  of  others  as  against  the  Crown ;" 
thirdly,  that  the  right  of  way  had  been  acquired,  or  at  all 
events  was  in  course  of  being  acquired  before  the  Crown 
Lands  Alienation  Act  of  1861  was  passed,  and  that  that  act 
did  not  operate  to  divest  a  right  already  acquired,  or  to 
prevent  the  maturing  of  a  right  in  course  of  being  acquired. 

Mr.  Wills y  Q.C.,  and  Mr.  William  Wills ^  for  the  appel- 
lant, contended  that  this  view  was  wrong,  and  that  the  di- 
rection of  Hargrave,  J.,  was  erroneous.  The  Crown  Lands 
Alienation  Act  of  1861  (26  Vict.  No.  1),  ss.  3,  4,  6,  6,  define 
the  only  method  in  which,  since  1861,  public  highways  over 
Crown  lands  can  be  created.  They  expressly  exclude  the 
application  of  the  common  law  doctrine  of  dedication  from 
user.  The  ordinary  doctrine  of  dedication  as  established  in 
an  old  country  like  England  cannot  be  safely  laid  down 
without  qualification  as  a  guide  to  a  New  South  Wales  jury 
with  respect  to  waste  lands  of  the  Crown.  The  attention  of 
the  jury  was  never  called  to  the  very  different  character  of 
the  user  before  and  after  1861.  Besides,  a  user  by  the 
police  and  mail  coaches  is  not  sufficient  to  support  a  pre- 
BiAnption  of  dedication  against  the  Crown ;  and  a  wholly 
insufficient  user  before  1861  could  not  be  supplemented  after- 
wards. Nor  can  the  Crown  be  presumed  to  know  either  by 
itself  or  its  officials  the  use  that  is  being 'made  of  the  land. 
Besides,  the  land  was  under  lease,  and  the  lessee  was  in 
possession,  and  not  the  Crown  or  its  servants.  Reference 
was  *made  to  6  &  6  Yict.  c.  36,  as  also  limiting  the  [639 
power  of  the  Crown  to  dedicate. 

Mr.  Holl^  Q.C.,  and  Mr.  /.  D.  Wood^  for  the  respondent, 
were  not  called  upon. 
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The  iiidgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  This  appeal  arises  in  an  ac- 
tion brought  by  the  appellant  against  the  respondent  for  a 
trespass  on  a  plot  of  land  purchased  from  the  Crown  under 
the  provisions  of  the  Crown  Lands  Alienation  Act,  1861,  of 
the  statutes  of  New  South  Wales.  He  complained  that  the 
defendant  had  entered  the  land,  and  pulled  down  some 
fences.  The  defendant  pleaded  that  there  was  a  public 
highway  over  the  plot  of  land,  and  justified  his  acts  m  the 
proper  use  of  that  highway.  The  question  in  the  action  is 
whether  or  not  the  defendant  has  proved  that  such  a  high- 
way existed.  The  land  before  the  grant,  which  is  of  the 
date  of  the  Ist  of  February,  1879,  belonged  to  the  Crown. 
There  was  a  suggestion  that  it  had  been  leased  for  pastoral 
purposes,  but  there  is  no  proof  that  any  such  lease  had  been 
made. 

The  evidence,  though  stated  rather  shortly  by  the  learned 
judge,  Mr.  Justice  Hargrave,  who  tried  the  cause,  is  clear 
and  explicit.  It  appears  that  for  forty  years  before  the 
commencement  of  tne  action  there  had  been  a  road  over  and 
across  the  piece  of  land  granted  to  the  plaintiff,  which  had 
been  used  by  the  public  with  carriages,  horses,  and  cattle, 
and  on  foot.  It  appears  to  have  been  the  main  road  be- 
tween Enabalong  and  Condobolin.  The  mail  coaches  trav- 
elled that  road ;  teamsters  conveying  the  produce  of  the 
country,  especially  wool,  used  it ;  and,  in  fact,  it  had  been 
used  by  the  public  for  all  purposes,  during  this  period,  con- 
tinuously and  without  interruption.  Upon  such  evidence 
the  judge  would  be  right,  unless  some  positive  restriction  on 
the  power  of  the  Crown  appeared,  in  directing  the  ju^tbat 
they  might  presume  a  dedication  of  the  road  by  the  Crown 
to  the  public.  The  presumption  of  dedication  may  be  made 
where  the  land  belongs  to  the  Crown,  as  it  may  be  where 
the  land  belongs  to  a  private  person.  From  long- continued 
640]  user  *of  a  way  by  the  public,  whether  the  land  be- 
longs to  the  Crown  or  to  a  private  owner,  dedication  from 
the  Crown  or  the  private  owner,  as  the  case  may  be,  in  the 
absence  of  anything  to  rebut  the  presumption,  may  and 
indeed  ought  to  be  presumed. 

The  jury  found  for  the  defendant,  whereupon  an  applica- 
tion was  made  to  the  court  by  tht)  plaintiff  tor  a  new  trial, 
not  on  the  ground  that  the  verdict  was  against  the  evidence, 
but  on  the  ground  that  the  judge  had  misdirected  the  jury. 
We  have  not  the  terms  in  which  the  learned  judge  addressed 
the  jury,  and  cslti  only  obtain  information  of  what  he  said 
from  his  own  judgment  in  discharging  the  rule,  and  from 
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the  gronnds  stated  in  the  rule  nisi  for  a  new  trial.  The 
plaintiff  is,  of  course,  confined  to  these  grounds.  They  are 
— "That  his  honor  ruled  that  user  in  this  colony  may  be 
relied  on,  in  like  manner  as  it  may  in  England,  for  the  pur- 
pose of  presuming  and  establishing  dedication  of  a  road 
over  Grown  lands  as  against  the  Crown  ;  and  that  the  user 
proved  in  this  case  was  suflBcient  to  entitle  the  jury  to  pre- 
sume dedication  by  the  Crown  of  the  road  in  question." 
The  plaintiff  does  not  complain  in  the  first  of  these  grounds 
that,  supposing  the  same  evidence  had  been  given  in  Eng- 
land, the  direction  would  not  have  been  right ;  but  he  com- 
plains of  the  ruling  of  the  judge  that  user  may  be  relied  on 
m  the  colony,  in  the  same  manner  as  it  may  be  in  England, 
for  the  purpose  of  raising  the  presumption  of  dedication  of 
a  road  over  Crown  lands.  Their  Lordships  are  not  aware 
of  any  reason  in  point  of  law  why  the  same  presumption 
from  user  should  not  be  made  in  the  case  of  Crown  lands  in 
the  colony  as  would  be  made  in  England,  apart  from  the 
statute  to  which  attention  will  be  presently  called  ;  though 
the  nature  of  the  user,  and  the  weight  to  be  given  to  it,  may 
of  course  vary  in  each  particular  case. 

The  main  contention  of  the  appellant  was,  that  the  Crown 
Lands  Alienation  Act  has  placed  restrictions  on  the  power 
of  the  Crown  to  dedicate  roads  in  the  colony,  and  that  the 
effect  of  that  act  was  not  sufficiently  regarded  by  the  judge 
in  his  direction  to  the  jury.  The  act  was  passed  in  the  year 
1861,  and  the  3d  section  enacts  this:  "Any  Crown  lands 
may  lawfully  be  granted  in  fee  simple  or  dedicated  to  any 
public  purpose  under  and  subject  to  the  provisions  of  this 
act,  but  not  otherwise."  Then  the  6th  ^section  en-  [641 
acts:  **The  Governor,  with  the  advice  aforesaid,  may,  by 
Botice  in  the  Gazette^  reserve  or  dedicate,  in  such  manner 
as  may  seem  best  for  the  public  interest,  any  Crown  lands 
for  any  railway  or  railway  station,  any  public  road,  canal,  or 
other  internal  communication."  It  is  said  that,  taking  these 
two  provisions  together,  any  dedication  by  the  Crown  since 
1661  must  be  in  the  manner  prescribed,  that  is,  by  the  Gov- 
ernor, by  notice  in  the  Gazette^  and  not  otherwise.  Assum- 
ing that  to  be  the  effect  of  the  statute,  the  evidence  in  this 
case,  as  has  been  stated,  showed  a  continuous  user  of  the  road 
for  forty  years,  which  gives  (the  case  being  tried  in  1880)  a 
user  of  twenty-one  years  before  the  statute  of  1861  came  into 
operation,  and  during  the  time  when  the  Crown  held  these 
lands  in  full  right,  jure  corronce^  with  full  power  to  dedi- 
cate. Their  Lordships  have  no  difficulty  in  saying  that  the 
judge  was  right  in  directing  the  jury  that  from  the  user  of 
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twenty-one  years  before  the  statute,  continued  since  lb6l 
down  to  the  time  of  the  action  without  any  interruption  or 
interference  on  the  part  of  the  Crown,  they  might  presume 
a  dedication  prior  to  the  statute,  and  at  a  time  when  the 
Crown  had  power  to  dedicate.  A  further  objection  was 
that  the  judge  did  not  point  out  to  the  jury  that  the  evidence 
of  user  after  1861  was  of  different  and  less  weight  than  that 
of  the  previous  user;  but  if  there  is  any  difference,  the  evi- 
dence of  continuance  and  unbroken  user  since  1861  is 
stronger  to  raise  a  presumption  of  an  old  dedication  than 
the  earlier  evidence,  because,  if  there  had  not  been  an  old 
dedication  prior  to  the  passing  of  the  act  of  1861,  the  officers 
of  the  Crown  might  reasonably  have  been  expected  to  stop 
the  unauthorized  use  of  the  land  by  the  public,  and  to  put 
down  acts  which  would  have  been,  upon  the  hypothesis  of 
the  appellant,  a  series  of  trespasses. 

Their  Lordships  think  it  right  to  observe  that  one  of  the 
learned  judges.  Sir  William  Manning,  is  scarcely  correct  in 
the  way  in  which  he  regards  the  evidence.  He  says: 
*' There  was  then  a  further  difficulty.  It  was,  his  honor 
took  it,  plain  that  before  1861  (the  date  of  the  Crown  Lands 
Alienation  Act)  the  right  by  user  was  at  least  inchoate ;  did 
it  follow  then,  that  the  user,  then  enjoyed  for  twenty-one 
642]  years,  would  be  put  an  end  to  by  that  act  ?  *W ould 
not  the  inchoate  right  run  on  to  maturity  rather  than  be 
blocked  by  the  intermediate  passing  of  this  act  1"  This  lan- 
guage does  not  accurately  express  the  presumption  which 
arises  from  long-continued  user.  It  is  not  correct  to  say 
that  the  early  user  establishes  an  inchoate  right  capable  of 
being  subsequently  matured.  If  the  right  had  been  inchoate 
only  in  1861,  the  argument  of  the  appellant  that  it  could 
not  have  been  matured  or  acquired  after  1861,  except  in  the 
mode  prescribed  by  the  act,  would  have  had  great  force. 
The  proper  way  of  regarding  these  cases  is  to  look  at  the 
whole  of  the  evidence  together,  to  see  whether  there  has  been 
such  a  continuous  and  connected  user  as  is  sufficient  to  raise 
the  presumption  of  dedication;  and  the  presumption,  if  it 
can  be  made,  then  is  of  a  complete  dedication,  coeval  with 
the  early  user.  You  refer  the  whole  of  the  user  to  a  lawful 
origin  rather  than  to  a  series  of  trespasses.  It  may  be  that 
in  this  case  the  evidence  of  user  prior  to  1861  was  alone 
sufficient  to  establish  the  presumption  of  dedication ;  but 
the  strength  of  that  presumption  is  increased  by  the  subse- 
cjuent  user,  and  would  certainly  have  been  much  diminished 
if  the  user  had  been  discontinued  after  1861.  In  this  case 
their  Lordships  have  no  doubt  that,  the  user  being  contin- 
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uons,  the  direction  is  right,  and  if  the  direotion  is  right,  it 
is  not  contended  that  the  verdict  is  wrong. 

There  are  two  cases  where  the  principles  which  govern 
this  case  have  been  recognized :  T/ie  Queen  v.  The  Inhahi- 
tants  of  East  Mark  ('),  and  The  Queen  v.  Petrie  (').  It  may 
be  observed  that  in  the  present  case  the  evidence  is  very  much 
stronger,  to  raise  the  presumption  of  a  dedication  at  the 
time  when  the  Crown  was  competent  to  dedicate,  than  the 
evidence  which  was  held  sufficient  to  establish  such  a  pre- 
sumption by  some  possible  owner  of  the  fee  in  The  Queen  v. 
Petrie  {*).  In  that  case,  after  seven  years'  user  without 
interruption  of  the  road  in  question,  the  court  held  that  the 
judge  was  right  in  directing  the  jury  that  they  might  from 
that  user  presume  a  dedication  from  an  owner  of  the  fee ; 
though  it  was  not  proved  that  during  that  time  there  was 
any  one  who  was  absolute  owner  of  the  fee,  but  it  being 
possible  that  such  an  owner  then  existed. 

*There  is  only  one  other  point  which  need  be  ad-  [643 
verted  to.  The  learned  counsel  for  the  appellant  referred 
to  the  act  5  &  6  Vict.  c.  36,  of  the  Imperial  Parliament,  as 
in  some  way  limiting  the  power  of  the  Crown  to  dedicate 
roads.  Their  Lordships,  on  looking  at  that  act,  find  no 
such  restriction  in  it.  The  2d  section  enacts:  "That  the 
waste  lands  of  the  Crown  in  the  Australian  colonies  shall 
not,  save  as  hereinafter  is  excepted,  be  conveyed  or  alien- 
ated by  Her  Majesty."  The  3d  section  is:  "Provided 
always,  and  be  it  enacted,  that  nothing  in  this  act  contained 
shall  extend  or  be  construed  to  extend  to  prevent  Her 
Majesty  or  any  person  or  persons  acting  on  the  behalf  or 
under  the  authority  of  Her  Majesty  from  excepting  from 
sale,  and  either  reserving  to  Her  Majesty,  her  heirs  and  suc- 
cessors, or  disposing  of  in  such  other  manner  as  for  the 
public  interests  may  seem  best,  such  lands  as  may  be 
required  for  public  roads  or  other  internal  communications." 
These  enactments  leave  Her  Majesty's  power  with  regard  to 
public  roads  as  it  existed  by  the  common  law,  and  do  not 
interfere  with  her  right  to  dedicate  lands  for  this  purpose. 

Their  Lordships  think  that  this  appeal  fails ;  and  they 
will,  therefore,  humbly  advise  Her  Majesty  to  affirm  the 
judgment  of  the  Supreme  Court  of  New  South  Wales,  with 
costs. 

Solicitors  for  the  appellant:    Burton^    Yeates,  Hart  & 
Burton. 
Solicitors  for  the  respondent :  jBT.  Kimher  &  Co. 

(')  11  a  B.,  877.  (»)  4  E.  A  B.,  787. 
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See  8  Monthly  Western  Jur.,  641 ; 
2  Abb.  N.  C,  400 ;  Derby  ^.  Ailing,  40 
Conn.,  410,  deciding  many  points. 

Dedication  is  the  act  of  appropriating 
property  to  public  or  pious  uses,  in  such 
a  manner  as  to  conclude  the  owner.  To 
constitute  a  valid  dedication  of  an 
easement,  no  deed  or  writing  is  neces- 
sary :  neither  is  there  any  particular 
form  or  ceremony  to  be  observed.  It 
requires  the  assent  of  the  owner  to  the 
use  or  easement. 

Oanadai  Upper :  Att'y-Gen. «.  Boul- 
ton,  21  Grant,  598  ;  Toronto  c.  McOill, 
7  id.,  462;  Att'y-Gen.  v,  Toronto,  10 
id.,  486  ;  Belford  «.  Haynes,  7  U.  C.  Q. 
B.,  464;  Guelph  f>.  Canada,  etc,  4 
Grant's  Chy.,  632. 

But  see  Dunlop  v,  York,  16  Grant, 
216. 

Colorado:  Ward  v.  Farwell,  6 
Col.,  66. 

Oonnectiont:  Derby  «.  Ailing,  40 
Conn.,  410. 

Indiana :  Sullivan  «.  State,  52  Ind., 
809  ;  Green  ^.  Elliot,  86  id.,  58. 

Iowa  I  Yost  «.  Leonard,  84  Iowa,  9 ; 
McDonnor  «.  Des  Moines,  Id.,  467 ; 
State  V.  Green,  41  id.,  693. 

Mississippi:  Briel  «.  Natches,  48 
Miss.,  428. 

New  Jersey;  Trustees  v.  Hoboken, 
33  N.  J.  Law,  13 ;  Earle  «.  New  Bruns- 
wick, 38  id.,  47. 

New  Tork:  Cook  v.  Harris,  61 N.  Y., 
448;  Strong©.  Brooklyn,  68 id.,  1;  Kel- 
sey  V.  King,  33  How.  Pr.,  9,  affirming 
32  Barb.,  410, 11  Abb.  Pr.,  180  ;  Gould 
V.  Glass,  19  Barb.,  193-4  ;  Hunter  9. 
Trustees,  6  Hill,  407. 

Oregon:  Carter  v.  Portland,  4  Ore- 
gon, 339. 

United  States,  Cirooit  and  Dis- 
trict :  Robertson  v.  Wellsville,  1  Bond, 
81  ;  Rueh  v.  Hock  Island,  5  Bissell, 
95. 98  n. 

Wisconsin:  Barkan  «.  West,  28 
Wise.,  416. 

A  dedication  in  fact,  of  land  to  the 
public  use,  must  be  the  free  and  volun- 
tary act  of  the  owner,  with  intent  to  so 
dedicate,  otherwise  no  right  enures  to 
the  public :  Gould  v.  Glass,  19  Barb., 
179. 

Dedication  can  only  be  by  the  owner 
of  the  fee:  a  life  tenant  cannot  ded- 
icate as  against  the  remainderman: 
FitJB  Gibbon  v.  Toronto,  25  U.  C.  Q.  B., 
137  ;  Detroit «.  Detroit,  etc.,  23  Mich., 


173 ;  Kyle  u.  Logan,  87  Dla.,  64  ;  Cyr 
«.  Madore,  73  Maine,  53. 

As  against  a  mortgagee  :  Ha3me  v. 
West  Hoboken,  35  N.  J.  Eq.,  354. 

There  must  be  not  only  an  intention 
to  dedicate,  but  an  act  manifesting  such 
intention,  though  it  may  be  estab- 
lished by  circumstances  :  Robertson  v. 
Wellsville,  1  Bond,  81  ;  Cook  v.  Har- 
ris,  61  N.  Y.,  448  ;  Niagara,  etc.,  «. 
Bachman,  66  id.,  261 ;  Strong  v  Brook- 
lyn, 68  id..  1 ;  Grinnell  «.  Kirtland.  2 
Abb.  N.  C,  886,  6  Daly,  856 ;  Belfoid 
V.  Haynes,  7  U.  C.  Q.  B.,  464  ;  lUinois, 
etc.,  V.  Littlefield,  67  Ills..  368;  Kyle 
V.  Logan,  87  id.,  64  ;  Carter  v.  Portland, 
4  Oregon,  839. 

So  as  #  acceptance :  Briel  v.  Natches, 
48  Miss.,  423  ;  State  v.  Elizabeth,  37 
N.  J.  L.,  432  ;  Madison  v.  Booth,  53 
Geo.,  609. 

If  a  party  is  and  has  been  for  many 
years  in  the  occupation  of  a  piece  of 
land,  and  the  authorities  claim  that  it 
has  been  dedicated  as  a  public  street, 
and  that  his  buildings  thereon  are  a* 
public  nuisance,  it  devolves  on  them 
to  show  affirmatively  that  it  has  been 
thus  dedicated  :  Tate  «.  Sacramento, 
60  CaL,  242. 

Merely  permitting  land  to  lie  open, 
nnfenced  against  intrusion  or  without 
claim  made  to  a  right  of  private  exclu- 
sive possession,  does  not  evince  an 
intent  to  dedicate  the  same  to  pub- 
lic use  or  as  a  public  way :  Strong  «. 
Brooklyn,  68  N.  Y.,  1  ;  Grinnell  •. 
Kirtland,  2  Abb.  N.  C,  886,  6  Daly. 
356. 

Silent  acquiescence  in  the  use  of  a 
way  by  the  public  across  his  lands, 
even  for  several  years,  is  not  of  itself 
sufficient  to  establish  a  dedication  by 
the  owner  :  Cyr  v.  Madore,  78  Maine, 
53  ;  Grinnell  v.  Kirtland,  2  Abb.  N.  C, 
386,  6  Daly.  356. 

The  intention  of  the  owners  at  the 
time  of  the  dedication,  not  at  any  sab- 
sequent  time,  is  to  be  considered: 
Rueh  9.  Rock  Island,  5  Bissell,  95. 

The  maintenance  of  gates  and  ban 
across  a  travelled  way  indicates  an  ab- 
sence of  intention  to  dedicate  the  way 
to  public  use  :  State  v.  Green,  41  Iowa, 
693 ;  Cyr  v.  Madore,  73  Maine,  53. 

The  maintenance  of  a  fence  with  bars 
or  gates  across  the  way  by  the  owner  of 
the  land,  at  any  time,  is  evidence  n^- 
tiving  his  intention  to  dedicate.    The 
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naked  fact  that  the  owner  has  saffered 
the  way  to  remain  open  for  a  few  years 
without  maintain] Di;  such  fence,  will 
not  of  itself  prove  a  change  of  inten- 
tion :  Cyr  v.  Madore,  78  Maine,  58. 

Words  purporting  to  grant  a  strip  of 
land  to  a  city  inserted  in  a  deed  to  a 
third  person  of  lots  adjoining  sach 
strip,  while  of  no  effect  as  a  conveyance 
to  the  city,  may  be  evidence  of  the 
g^ntor's  intent  to  dedicate  such  strip 
to  the  public :  Trevice  u  Bartean,  54 
Wise.,  99. 

On  the  question  whether  a  certain 
Btrip  of  land  in  a  city  is  a  public  alley, 
evidence  is  admissible  to  show  that 
each  strip  has  been  taxed  bv  the  city 
ever  since  its  organization  ;  tnat  it  has 
been  sold  by  the  county,  with  other 
lands,  for  taxes,  and  deeds  given  on 
such  sales  ;  that  it  appeared  as  an  alley 
on  none  of  the  authorized  maps  of  the 
city;  that  the  city  has  never  authoriz«Ml 
or  accepted  the  dedication ;  that  the 
strip  has  never  been  used  by  the  pub- 
lic, but  onlv  by  the  adjoining  lot  own- 
ers ;  and  that  plaintiff  went  into  pos- 
session of  it  more  than  ten  years  before 
the  action,  and  fenced  it  in  with  her 
adjoining  lot,  has  cultivated  and  built 
upon  it,  and  has  paid  taxes  upon  it 
every  year  for  about  ten  years,  except 
when  it  was  sold  for  taxes  ;  such  evi- 
dence tending  strongly  to  show  both 
a  non-acceptance  of  the  alleged  dedi- 
cation, and  a  title  in  plaintiff  by  ad- 
verse possession:  Trevice  «.  Barteau, 
64  Wise.,  99,  distinguishing  Lemon 
fp.  Hayden,  18  Wise.,  160. 

User  alone  is  sufficient  to  establish 
a  dedication  of  land  to  public  use  ;  but 
if  there  be  no  other  evidence  of  the  fact, 
it  must  have  continued  for  twenty 
years  :  Gould  v.  Glass,  19  Barb.,  179  ; 
Hunter  v.  Trustees,  6  Hill,  407  ;  Shu- 
gart  V.  Halliday,  2  Bradw.,  45  ;  Hiner 
«.  Jeaupert,  65  Ills.,  428;  State  v. 
Green,  41  Iowa,  698  ;  Gerberling  v. 
Wannenberg,  51  id.,  125;  Briel  «. 
Natches,  48  Sf iss. .  428 ;  Mowry  v.  Prov- 
idence, 10  R.  L,52. 

But  see  Hoadley  «.  San  Francisco, 
50 Cal.,  265  ;  Hiner  v.  Jeaupert,  65  Ills., 
428  ;  Kyle  v.  Logan,  87  id.,  25  ;  Cjr  v, 
Madore,  78  Maine,  88';  Grinnell  v,  Kirt- 
land,  2  Abb.  N.  C,  886,  6  Daly,  356. 

If  a  lot  on  which  there  is  a  spring  of 
water,  in  the  plan  of  a  town,  be  re- 
served for  public  use  by  the  founder 
of  the  town,  who  owned  the  land  on 


which  the  town  is  laid  out,  such  reser- 
vation, though  it  may  amount  to  a  ded- 
ication of  the  lot  for  the  public  use,  by 
the  owner,  does  not  vest  the  legal  title 
thereto  in  the  county  or  supervisors  of 
the  county,  or  necessarily  vest  the 
county  or  supervisors  thereof  with  the 
equitable  right  to  demand  a  convey- 
ance from  such  owner  or  his  alienee  to 
the  county  or  the  supervisors  thereof  : 
Supervisors  v.  Ellison,  8  W.  Va.,  808. 

The  extent  of  the  right  parted  with 
by  the  owner  and  acquired  by  the  public 
under  a  dedication,  depends  upon  the 
purpose  for  which  it  was  made,  and 
cannot  exceed  that. 

lUinoia:  Ulinois,  etc.,  c.  Littlefield, 
67  Ills.,  868;  Jacksonville  v.  Jackson- 
ville, etc.,  Id.,  540 ;  Princeville  v.  An- 
ion, 77  id.,  825. 

Indiana:  Cox  «.  Louisville,  etc.,  48 
Ind.,  178. 

Michigan:  Board,  etc.,  «.  Detroit, 
80  Mich.,  505. 

New  Jersey  I  Jackson  v,  Perrine, 
85  N.  J.  Law,  187. 

New  York :  Hunter  v.  Trustees,  6 
Hill,  407  ;  Kelsey  «.  King,  83  How.  Pr., 
89,  affirming  82  Barb.,  410,  11  Abb. 
Pr.,  180. 

Rhode  Island  t  Clark  v.  Providence, 
10  R.  L,437. 

Though  if  dedicated  for  a  particular 
purpose — ^i.e.  a  street — it  may  be  used 
for  all  the  purposes  to  which  such 
streets  are  usually  devoted,  as  the 
wants  or  convenience  of  the  people 
may  render  necessary  or  important, 
such  as  the  construction  of  sewers, 
etc.:  Warren  «.  Grand  Haven,  80 
Mich.,  24. 

Though  not  a  railway :  Kelsey  «. 
King,  33  How.  Pr.,  89,  affirming  32 
Barb.,  410, 11  Abb.  Pr.,  180. 

But  see  in  Illinois:  C.  R.  I.,  etc.,  «. 
Joliet,  79nis.,25. 

Or  for  public  buildings :  Princeville 
e.  Aulen,  77nis.,825. 

Nor  can  a  railway  allow  land  ac- 
quired by  it  to  be  used  as  a  public 
highway :  Strong  v.  Brooklyn,  68  N. 
Y.,  1 ;  Heard  tj.  Brooklyn,  60  id.,  242. 

In  lUinois,  a  distinction  is  made  be- 
tween a  statutory  and  a  common  law 
dedication,  and  it  is  tJi^re  held  the 
legislature  may  direct  what  uses  shall 
be  made  of  land  dedicated  to  the  pub- 
lic generally:  Chicago,  etc.,  e.  Joliet, 
79  Ills.,  25. 

Where  a  piece  of  land  is  dedicated  for 
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a  particular  purpose,  equity  will  re- 
strain its  use  for  anj  other :  Jackson- 
ville V.  Jacksonville,  etc.,  67  Ills.,  640  ; 
Cox  «.  Louisville,  etc.,  48  Ind.,  52; 
Princeville  v.  Aulen,  77  Ills.,  825  ;  At- 
torney-General fj.  Goodrich,  5  Grant's 
(U.C.)  Chy.,  402  ;  Toronto «.  York,  etc.. 
6  id.,  525. 

Even  though  more  be  dedicated  than 
is  required  for  the  purpose  :  Attorney- 
General  f>.  Goodrich,  5  Grant's  (U.C.) 
Chy.,  402. 

If  squares  in  a  city  are  dedicated  to 
public  use,  the  use  does  not  vest  in  the 
city  nor  in  the  inhabitants,  but  in  the 
public :  Hoadley  v.  San  Francisco,  50 
Cal.,  265;  Chicago  v.  Joliet,  79  Ills.,  325. 

As  between  grantor  and  grantee 
there  may  be  a  valid  dedication  of  a 
street  adjoining  lands  conveyed,  though 
none  as  between  the  grantor  and  the 
public:  Bissell  «.  N.  Y.  Cent.,  23  N. 
Y.,  61,  reversing  26  Barb.,  680  ;  Per- 
rine  «.  N.  Y.  Cent.,  36  N.  Y.,120; 
Hatter  of  Fourth  Av.,  11  Abb.,  189, 199  ; 
Smylee  «.  Hastings,  22  N.  Y,  217; 
Mayo  f>.  Wood.  50  Cal.,  171 ;  O'Brien 
fj.  Trenton,  6  U.  C.  Com.  PI.,  360; 
Moore  v.  Esquesing,  21  id.,  277;  Re- 
gina  V.  Spence,  11  U.  C.  Q.  B.,  31; 
Guelph  V.  Canada,  etc.,  4  Grant's  Chy., 
682  ;  Illinois  etc.,  v.  LittleBeld,  67  Ills,, 
868 ;  Princeville  v.  Aulen.  77  id.,  825  ; 
Cox  C.Louisville,  etc.,  48  Ind..  178; 
Fisher  e.  Beard,  32  Iowa,  346  ;  Yost  v, 
Leonard,  34  id.,  9  ;  McDunn  «.  Des 
Moines.  Id.,  467;  Fisher  «.  Beard,  40 
id.,  625  ;  Briel«.  Natches,  48  Miss.,  423  ; 
Trustees  c.  Hoboken,  33  N.  J.  L.,  13  ; 
State  V.  Elizabeth,  37  id.,  432  ;  Stetson 
«.  Bangor,  60  Maine,  313;  Earle  v. 
New  Brunswick,  38  N.  J.  L.,  47  ;  Falls 
«.  Reis,  74  Penn.  St.  R.,  439 ;  Clark  «. 
Providence,  10  R.  I.,  437;  Regina  v. 
Boulton,  15  U.  C.  Q.  B.,  272. 

See  Outerbridge  v.  Phelps,  18  Abb. 
N.  C,  117 ;  Leouard  v.  Leonard,  2  Al- 
len, 543  ;  Calligan  v.  Hobkirk,  1  Prince 
Edw.  Isl.,  127  ;  Niagara,  etc.,  «.  Bach- 
man,  66  N.  Y.,  261. 

Where  the  proprietors  of  adjacent 
lands  agreed  that  each  would  appropri- 
ate from  his  land  a  strip  to  be  used  in 
common  for  a  public  street,  and  con- 
veyances and  improvements  have  been 
made  in  the  faith  that  the  street  would 
be  opened,  the  agreement  may  be  en> 
forced  in  equity,  whether  the  public 
authorities  accept  the  street  as  dedi- 


cated to  public  use  or  not :  Seegar  «. 
Harrison,  25  Ohio  St.  R.,  141. 

See  Regina  v.  Spence,  11  U.  C.  Q. 
B.,  31. 

Where  the  appropriation  is  for  the 
use  of  particular  individuals  only,  and 
made  under  circumstances  which  ex- 
clude the  presumption  that  it  was  in- 
tended for  the  public  use,  it  will  not 
amount  to  a  dedication :  Illinois,  etc., 
V.  Littlefield.67IUs.,368. 

Where  adjoining  owners  of  land 
agree  to  reserve  an  alley  between 
their  premises  for  their  own  use,  the 
fact  that  the  same  for  years  is  open  to 
the  public  use  ;  that  in  several  convey- 
ances it  is  described  as  an  alley,  and 
that  the  owner  of  the  soil  never  paid 
taxes  on  the  same,  will  not  bring  the 
alley  into  existence  as  a  public  ease- 
ment: Ulinois,  etc.,  «.  Littlefield,  67 
Ills.,  868. 

Where  the  owner  of  land  lays  the 
same  out  into  lots  and  streets,  makes 
and  files  a  map  or  plot  thereof,  and 
sells  and  conveys  lots  by  the  map 
bounded  upon  the  streets  as  delineated 
thereon,  this  does  not  necessarily,  and 
without  other  facts,  make  the  streets 
so  laid  out  pubUe  highways  :  Niagara, 
etc.,  «.  Bachman,  66  N.  Y.,  261 ;  Grin- 
nell  V.  Kirtland,  2  Abb.  N.  C,  386.  6 
Daly.  856 ;  Heard  «.  Brooklyn,  60  N. 
Y,  242. 

If  the  title  to  land  is  granted  to  a 
city  in  trust  for  the  use  of  the  public, 
private  persons  cannot  acquire  the  right 
to  it  by  an  adverse  possession  for  the 
period  prescribed  in  the  statute  of  lim- 
iutions :  Hoadley  v.  San  Frandsoo,  50 
Cal..  265. 

No  specific  length  of  time  is  required 
to  establish  the  fact  of  a  dedication  to 
the  public.  There  may  be  suffident 
acts  of  the  owner  of  land  and  the  pub- 
lic within  a  short  time  to  estop  the 
former  from  asserting  his  original  do- 
minion over  his  property  and  to  entitle 
the  latter  to  its  use. 

Oolorado :  Ward  v.  Earwell,  6  Col- 
orado, 66. 

Illinois :  Hot  see  Kyle  v,  Logan,  87 
nis.,  64. 

Indiana:  Green  e.  Elliot,  85  Indi- 
ana, 53. 

New  York:  Carpenter  «.  Gwynn, 
85  Barb.,  895;  Jordan  «.  Otis,  87 
id.,  50. 

Dedication  may  be  proven  by  dream- 
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Stances.  If  there  be  evidence  of  sncb 
circumstances,  it  is  a  question  of  fact 
for  the  jury. 

Oalifomia:  Hoadley  «.  San  Fran- 
cisco, 50C&1..265. 

Oanada,  Upper:  Belford  v,  Haynes, 
7U.  G.  Q.  B.,464. 

Oolorado:  Ward  ▼.  Farwell,  6 
Col.,  66. 

minols:  Bat  see  Kyle  v.  Logan,  87 
nis.,  64. 

Indiana  i  Oreen  v.  Elliot,  86  Ind. ,  53. 

Maine:  Bat  see  Cyr  v,  Madore,  73 
Maine,  53. 

Mississippi:  Briel  «.  Natches,  48 
Miss.,  423. 

New  York:  Cook  v,  Harris,  61 
N.  T.,  448  ;  Gould  ^.  Glass,  19  Barb., 
179  ;  Hanter  v.  Trustees,  6  Hill,  407. 

Wisconsin:  Barteaa  v.  West,  28 
Wise.,  416. 

The  presampUon  of  dedication  aris- 
ing merely  from  circumstances,  may  be 
rebutted. 

Bat  acts  and  declarations  by  the 
owner,  which  are  to  have  the  effect  of 
dedication,  mast  be  unmistakable  in 
their  purpose  and  decisive  in  their  char- 
acter :  Niagara,  etc.,  v.  Bachman,  66 
N.  Y.,  261 ;  Carpenter  ti  Gwynn,  35 
Barb.,  395  ;  Illinois,  etc.,  v.  Littlefield. 
67  Uls.,  368;  Kyle  v.  Logan, 87  id.,  64; 
Manson  v.  SUte,  60  Ind.,  357  ;  Grinnell 
V.  Kirtland,  2  Abb.  N.  C,  886,  6 
Daly,  356. 

An  intent  may,  like  any  other  fact, 
be  shown  by  a  preponderance  of  testi- 
mony. An  instruction  that  "such 
intent  to  dedicate  must  be  uneqaivo- 
cally  and  satisfactorily  proven,"  is 
erroneous,  as  dctmanding  a  much 
stronger  degree  of  proof  than  the  law 
requires.  Nor  will  another  instruction 
that  '*  it  is  incumbent  upon  the  derend- 
ants  to  prove  by  a  preponderance  of 
evidence  that  there  wais  an  intent  to 
dedicate,"  cure  the  error  of  the  former 
instruction :  Shugart  t).  Halliday,  2 
Bradw..  45. 

A  dedication  once  made  cannot  be 
recalled. 

New  York:  Cook  «.  Harris,  61 
N.  Y..448. 

United  States,  Oircnit  and  District  t 
Rueh  V.  Rock  Island,  5  Bissell,  95,  98 
note. 

The  acceptance  by  the  public  or 
donee  of  the  use  or  easement  for  the 
purposes  intended.  This  acceptance 
must  be  by  formal  act  of  the  public  au- 


thorities, or  by  common  use,  showing 
a  clear  intent  to  accept  and  enjoy  the 
easement  for  the  specific  purpose  of  the 
proposed  dedication:  Mathis  v.  Par- 
ham,  1  Tenn.  Chy.,  536,  citing  Hol- 
dane  v.  Trustees,  21  N.  Y.,  474;  Cin- 
cinnati  v.  White,  6  Peters,  439. 

Oalifomia:  Hoadley  v,  San  Fran- 
cisco, 50Cal.,  205. 

Canada,  Upper:  Attorney-General 
9.  Boulton,  21  Grant,  598 ;  Toronto  «. 
McGill,  7id.,462. 

Oolorado :  Ward  v.  Farwell,  6  Colo- 
rado, 66. 

Oonnectiont:  Derby  «.  Ailing,  40 
Conn.,  410. 

Georgia:  Madison t). Booth, 53 Geo., 
609. 

Illinois:  Illinois,  etc.,  t).  Littlefield, 
67  Ills.,  368. 

Indiana:  Manson  9.  State,  60  Ind., 
357  :  Manson  v.  Haughey,  60  id.,  364 ; 
Sullivan  v.  State,  52  id.,  309  ;  Green  v. 
Elliot,  86  id.,  53. 

Iowa :  Yost  v.  I^eonard,  34  Iowa,  9  ; 
McDunn  v.  Des  Moines,  34  id.,  467; 
State  V.  Green,  41  id.,  693. 

Michigan :  Field  «.  Manchester,  32 
Mich.,  279. 

Blississippi:  Briel  v.  Natches,  48 
Miss.,  423. 

New  Jersey :  Trustees  v.  Hoboken, 
33  N.  J.  Law,  13  ;  State  v.  Elizabeth, 

37  id.,  432  ;   Earle  v.  New  Brunswick, 

38  id.,  47. 

New  York:  Niagara,  etc.,  v.  Bach- 
man, 66  N.  Y.,  261 ;  Holdane  v.  Cold 
Spring,  21  id.,  474,  afllrming  23  Barb., 
103;  Cook  V.  Harris,  61  N.  Y.,  448  ; 
Strong  V.  Brooklyn,  68  id.,  1 ;  Gould 
V.  Glass,  19  Barb.,  193-4;  Hunter  v. 
Trustees,  6  Hill,  407 ;  Jordan  «.  Otis, 
37  Barb.,  50. 

Oregon :  Carter  v.  Portland,  4  Ore- 
gon, 839. 

Tennessee:  Mathis  v.  Parham,  1 
Tenn.  Chy.,  538. 

United  States,  Oircnit  and  District : 
Robertson  v.  Wellsville,  1  Bond,  81 ; 
Rueh  V.  Rock  Island,  5  Bissell.  95, 98  n. 

Wisconsin:  Barteau  v.  West,  23 
Wise.,  466. 

There  cannot  be  a  dedication  to  a 
limited  portion  of  the  public  ;  and  an 
acceptance  by  the  public  is  necessary  to 
a  valid  dedication  :  Trevice  v.  Barteau, 
54  Wise,  99. 

Where  the  public  authorities  do  not 
within  a  reasonable  time  accept  an  offer 
to  dedicate,  the  proprietor  may  again 
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take  possession,  and  revoke  bis  offer :  v.   Kirtland,  2  Abbot's  N.  C,  386»  6 

Field  V.  Manchester,  82  Midi.,  279.  Dalv,  356. 
See  Derby  «.  Ailing,  40  Cona.,  410.        The  conversion  of  a  way  dedicated  to 

The  rule  laid  down  in  Fonda  v  Borst  purchasers  of  adjoining  lots  into  a  pnb- 

(2  Abb.   Ct.  App.  Dec.,   155),   that  a  lie  way,  does  not  authorize  the  award 

purchaser  of  a  lot  designated  and  laid  of  more  than  nominal  damages  :   Stet- 


out  on  a  map,  as  bounded  by  a  street,  son  «.  Bangor,  60  Maine,  31S 
is  not  entitled  to  have  such  street  The  doctrine  of  abandonment,  or  non- 
opened to  the  public,  until  it  has  been  user,  applies  only  to  easements  claimed 
accepted  by  the  public,  applies  to  urban  by  one  in  the  land  of  another,  and  not 
as  well  as  to  rural  property  :  Qrinnell    to  the  title  to  the  land  itself  :   Robie  «. 

Sedgwick;  85  Barb.,  819. 


[6  Appeal  Cases,  644.] 

J.C.*,   July  5,  6.  7,  1881. 

[PRIVY  COUNCIL.] 

644]  *TnE  Connecticut  Mutual  Life  Insurance  Com- 
pany OF  Hartford,  Defendant;  and  Kate  Douglas 
Moore,  Plaintiff  i^). 

ON   APPEAL   FBOM   THE    SUPREME   COURT    OF   CANADA. 

Law  of  Canada— Law  Rtform  Act  {OntarioySB  Vict.  e.  11  (Canada),  «.  213— 
Jurisdiction  of  Court  of  Queen's  Bench  and  Supreme  Court — Eule  to  set  asidt 
Verdict-^Misdirection — New  Trial. 

Upon  a  rule  nisi  calling  upon  the  plaintiflf  in  an  action  upon  a  policy  of  life  insur* 
ance  to  show  cause  why  a  verdict  obtained  by  her  should  not  be  set  aside  and  a  non- 
suit or  verdict  entered  for  the  defendant  pursuant  to  the  Law  Reform  Act,  or  a  new 
trial  had  between  the  parties,  said  verdict  being  contrary  to  law  and  evidence,  and 
the  finding  virtually  for  the  defendant ;  and  for  misdirection  in  that  the  jury  had 
not  l>een  directed  on  the  evidence  to  find  for  the  defendant;  the  Court  of  Queen's 
Bench  for  Ontario  ordered  the  verdict  for  the  plaintiff  to  be  set  aside  and  the  same 
to  be  entered  for  the  defendant,  while  the  Supreme  Court  eventually  reversed  this 
order  and  restored  the  verdict  for  the  plaintiff,  being  of  opinion  that  they  had  no 
power  to  direct  a  new  trial  on  the  ground  of  the  verdict  being  against  the  weight  of 
evidence : 

HtM,  that  although  the  Court  of  Queen's  Bench  would  have  had  power  to  enter 
the  verdict  in  accordance  with  what  they  deemed  to  be  the  tru6  construction  of  the 
findin<<:s  coupled  with  other  facts  admitted  or  beyond  controversy,  they  had  no  power 
to  set  aside  the  verdict  for  the  plaintiff  and  dii*ect  a  verdict  to  be  entered  for  the 
defendant  in  direct  op[H)sition  to  the  finding  of  the  jury  on  a  material  issue.  Under 
88  Vict  c  1 1  (Canada),  the  Supreme  Court  has  power  to  make  any  order  or  to  give 
any  judgment  which  the  court  below  might  or  ought  to  have  given,  and  amongat 
other  things  to  order  a  new  trial  on  the  gpround  either  of  misdirection  or  the  verdict 
being  against  the  weight  of  evidence ;  and  that  power  is  not  taken  away  by  sect  22 
in  this  case,  in  which  the  court  below  did  not  exercise  any  discretian  as  to  the  question 
of  a  new  trial,  and  where  the  appeal  from  tlieir  judgment  did  not  relate  to  that  subject 

Although  the  Privy  Council  have  the  right,  if  they  think  fit  to  order  a  new  trial 
646J  on  anj-  ground,  that  power  will  not  be  exercised  merely  where  *the  verdict 
is  not  alt<)gether  satisfactory,  but  only  where  the  evidence  so  strongly  preponderates 
ag3\inst  it  as  to  lead  to  the  conclusion  that  the  jury  have  either  wufully  disregarded 
the  evidence  or  failed  to  understand  or  appreciate  it. 

•/VnfH/.— Sir  Barn-k;  Peacock.  Sir  Moxtagce  E.  Smith,  Sni  Robert  P.  Coluee, 
Sir  Richard  Cocch,  and  Sir  Arthur  Hobhousk. 

(')  Affirming  6  Can.  Sup.  Ct,  634,  695. 
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[6  Appeal  Cases,  657.} 
H.L.  (E.),  Aug.  2,  1881. 
[HOUSE  OF  LORDa] 

♦SiDKKY  Paithornb  Green  (Clerk),  Appellant;  [657 
and  Lord  Penzance,  W.  Dean,  W.  Warrell,  and  J.  H. 
WoRRiLL,  Respondents  Q). 

BcclesiiuHc€U  Law-^Chaneerp  Court  of  Torh—Contumacy—WrU  de  contumaee 
capiendo — Mittimus — County  Palatine  of  Lancaster— PubUc  Worship  BegiUa- 
tian  Act,  1874  (37  &  88  Viet.  e.  85),  m.  7.  9,  l»~d  JSiiz.  6. 23,  m.  2, 11-^  Geo. 
8,  e,  127,  «.  1—2  &  8  Wiil  4,  e.  03,  «.  ISulea  of  Supreme  Court,  Order  n, 
ruieS. 

A  repreeentation  IiaTing  been  made  against  a  clerk,  roctor  of  a  parish  within  the 
eonnt  J  palatine  of  Lancaster,  in  the  pro^ce  of  York,  under  the  Public  Worship  Act, 
1874,  for  oflienoes  against  sect  8  of  that  act  committed  in  the  parish  church,  the 
bishop  of  the  diocese  sent  the  matter  to  the  Archbishop  of  York,  who  sent  a  requi- 
sition to  Lord  Penzance — the  judge  appointed  under  the  act,  who  had  since  the  pass- 
ing of  the  act  become  official  principal  of  the  Chancery  Court  of  York — rc^imring 
him  to  hear  and  determine  the  matter  of  the  representation  at  any  place  in  London 
or  Westminster,  or  within  the  province  of  York  or  diocese  of  Manchester,  as  he 
miffht  deem  fit.  The  jud^  heard  it  at  Westminster,  and  there  pronounced  judgment, 
and  issued  a  monition  ordering  the  derk  to  abstain  from  the  practices  complained 
of.  The  clerk  having  disobeyed  the  monition  the  judge,  sitting  at  Westminster, 
issued  an  inhibition  inhibiting  the  clerk  for  three  months  and  thereafter  until  relax- 
ation from  performing  any  service  of  the  church  within  the  diocese,  and  on  his  per- 
eisting  in  his  disob^ience,  pronounced  him  contumacious  and  issued  a  siffnyi&ivii 
under  53  Geo.  8.  e.  127,  s.  1.  The  tenor  of  the  signiJicavU  was  sent  by  minimus  from 
the  Petty  Ba£^  Office  to  the  Chancellor  of  the  county  palatine  of  Lancaster.  In  ac- 
cordance with  an  order  made  by  the  Vice-chancellor  of  the  county  palatine  sitting 
at  Lincoln's  Inn  a  writ  de  amUumaee  capiendo  was  iasoed,  under  whidi  the  clerk  was 
arrested  by  the  riieriff  of  Lancashire  and  lodged  in  Lancaster  gaoL  On  a  motion 
for  a  habeas  corpus : 

Hdd  (affirming  the  decision  of  the  Court  of  Appeal),  that  the  matter  so  heard  be- 
fore the  judge,  as  official  principal  of  the  Ciianceiy  Court  of  York,  was  a  cause  cog- 
nizable in  an  Ecclesiastical  Court  within  the  meaning  of  68  Geo.  8,  c  127,  s.  1,  and 
that  the  judge  had  power  to  pronounce  the  contumacy  and  issue  the  signijicavit  under 
that  act: 

That  the  county  palatine  being  one  of  the  exempt  jnrisdictioD  mentioned  in  5  Eliz. 
e.  28,  s.  11,  the  procedure  required  by  that  section  as  to  the  nUUimus  and  the  lasue 
of  the  writ  de  eotUumaee  capiendo  was  applicable  and  was  duly  followed : 

That  the  mittimus  was  not  one  of  the  writs  referred  to  in  Order  n,  rule  8,  of  the 
^rules  of  the  Supreme  Court,  and  was  properly  tested  as  in  the  name  of  the  [658 
Queen  by  the  Master  of  the  Rolls; 

That  under  the  Public  Worship  Regulation  Act,  1874  (87  dc  88  Vict  c.  86),  s.  9, 
the  judffe  had  power  not  merely  to  "  hear  "  but  also  to  hear  and  determine  the  mat- 
ter, and  to  do  all  the  acts  which  he  did  at  Westminster: 

That  all  the  proceedings  were  regular  and  there  was  no  ground  for  a  habeas 
corpus.  

0)  Affirming  7  Q.  B.  Div.,  278. 

34  Eng.  Rep.  44 
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[6  Appeal  Cases,  686.] 
H.L.  (E.),  May  27,  1881. 

[house  of  lords.] 

685]     *The  Conservators  of  the  River  Lee  Naviga- 
tion, Appellants;  and  Reuben  Button,  Respondentia). 

Lee  N<mgation — Towing  Path — Evidence  of  Otonership — Presumptum—Onut 

Probandi. 

Provisions  in  different  acts  of  Parliament  appointed  conservators  of  a  river  navi- 
gation, and  gave  them  fall  powers  to  do  what  was  necessary  for  carrying  the  object 
of  the  acts  into  effect,  including  powers  to  purchase  land  and  levy  tolls.  The  con- 
servators executed  the  powers  of  the  acts  so  far  as  related  to  the  improvement  of  the 
river  navigation,  and  the  making  of  towing-paths — and  they  levied  tolls.  There  was 
no  evidence  that  they  had  actually  purchased  any  of  the  land  that  lay  along  the 
course  of  the  navigation,  and  had  Deen  used  to  form  the  towing-paths  : 

Held,  that  as  the  acts  might  be  carried  into  effect  without  purchasing,  the  burden 
of  proof  lay  on  the  conservators  to  show  that  they  had  purchased ;  and  since  they 
haa  failed  to  show  it,  though  they  were  entitled  to  an  injunction  to  prevent  any 
owner  of  adjoining  land  from  so  using  the  towing-paths  as  to  obstruct  in  any  way 
their  free  use  for  Uie  purposes  of  the  navigation,  mey  were  not  entitled  to  be  treat^ 
as  owners  of  the  soil  of  the  towing-paths. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices which  had  varied  a  previous  decision  of  Vice- Chancel- 
lor Malins  (*). 

The  arct  13  Eliz.  c.  18,  was  passed  for  "  the  bringing  of  the 
river  Lee  to  the  north  side  oi  London."  It  authorized  the 
Lord  Mayor,  &c.,  at  any  time  thereafter  to  make  the  new 
cut,  and  ^'to  have,  take,  and  use  for  the  purpose  aforesaid 
such  and  so  much  ground  during  and  by  all  the  length  as 
the  said  new  channel,  cut,  or  river  shall  pass,  as  shall  be 
requisite  for  the  conveying  of  the  said  water,  and  also  fifty 
or  threescore  foot  in  breath  on  each  side  of  the  said  river, 
by  all  the  length  of  the  same,  &c."  The  purpose  was  thus 
stated,  ^^  that  all  people  may  with  ease  go  in  and  out  of 
their  tilt- boats,  &c.,  without  peril,  and  so  walk,  &c.,  also 
686]  *that  the  bargemen  may,  upon  the  same  ground,  with- 
out oJQfending  any  other,  draw  their  vessels  from  place  to 
place  alongest  the  same."  The  Mayor,  &c.,  were  to  "have 
the  said  ground  alongest  all  the  said  whole  length  for  such 
composition  as  they  shall  make,"  with  the  lords,  owners, 
arid  occupiers  of  the  soil  and  ground.  They  were  not  to 
take  any  man's  ground  until  they  had  compounded  with 
the  owners,  and  within  ten  years  after  the  passing  of  the  act 

(i)  This  report  was  prepared  for  the  press  by  the  late  Mr.  Cbarlee  Clark,  Q.C. 
(«)   l2Ch.D.,  888. 
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they  were  to  make  the  cat.  The  cut  and  the  towing-path 
were  made  accordingly. 

In  1767  was  passed  an  act  (7  Geo.  3,  c.  51)  "For  improv- 
ing the  navigation  of  the  river  Lee."  This  act  appointed 
the  Lord  Mayor  and  a  great  many  gentlemen  trustees  for 
the  purposes  of  the  act,  and  enabled  tbem  to  make  such 
bridges  and  erect  cranes  along  the  length  of  the  river  as 
they  should  think  necessary,  and  to  make  towing-paths 
along  any  of  the  lands,  and  generally  to  perform  all  acts, 
&c.,  which  they  might  think  necessary  for  maintaining  and 
improving  the  navigation,  and  the  persons  affected  by  these 
acts  were  to  be  compensated.  Power  was  given  to  the  trus- 
tees to  purchase  the  lands  required  from  all  persons  whether 
under  disability  or  not.  The  navigation  was  to  be  a  free 
navigation  for  all  persons  whatever,  and  the  free  use  of  the 
towing-paths  was  secured  to  all,  subject  to  the  rates  and  to 
the  by-laws  fixed  and  settled  by  the  trustees.  Cuts  and 
towing-paths  were  made  under  the  authority  of  this  act,  and 
in  1770  the  projected  navigation  was  completed. 

Many  of  the  books  of  the  trustees  were  lost,  and  there 
were  no  conveyances  produced  at  the  trial  to  show  the  legal 
transfer  of  any  of  the  lands  of  adjoining  owners  to  the  trus- 
tees, but  an  act  (19  Geo.  3,  c.  58)  was  produced,  which  ap- 
peared to  have  been  passed  to  enable  them  to  increase  their 
tolls  that  they  might  have  the  means  to  satisfy  their  credit- 
ors. Among  the  payments  chargeable  against  the  trustees 
were  enumerated  "arrears  of  interest,  annuities,  rents,  com- 
pensations, and  purchase  of  lands." 

The  appellants  admitted  that  some  small  sums  had  been 
paid  to  individuals,  in  respect  of  land  adjoining  the  towing- 
path  before  the  year  1835,  but  not  since,  and  they  drew  from 
that  fact  the  inference  that  these  were  annuities  the  title  to 
which  had  ceased,  the  compensations  being  completely  sat- 
isfied. The  receipts  *appeared  to  be  for  sums  of  30^.,  [687 
and  the  persons  to  whom  they  were  paid  (Mr.  Bell  and  Mr. 
Bailey)  were  described  as  "occupiers." 

The  case  had  been  heard  before  Vice-Chancellor  Malins, 
who  on  the  20th  of  May,  1878,  gave  judgment  against  the 
defendant,  and  granted  a  perpetual  injunction  to  restrain 
him  from  usin^  the  towing-path  with  horses  and  carriages, 
Ac,  or  otherwise  than  as  a  footway,  or  in  any  manner  incon- 
sistent with  the  free  and  convenient  navigation  of  the  river  ; 
and  costs  were  awarded  against  the  defendant  (').  On  ap- 
peal this  decision  was  reversed,  on  the  ground  that  "the 
plaintiffs"  (the  present  appellants)  "have  not  established 

0)  12  Ch.  D.,  388. 
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any  right  to  the  freehold,  or  any  possessory  right  to  the 
soil,  of  the  towing-paths  connected  with  the  river  Lee,"  but 
a  perpetual  injunction  was  awarded  to  restrain  **  the  defend- 
ant, his  agents,  &c.,  from  in  any  manner  damaging  or  ob- 
structing the  towing-path  connected  with  the  river  Lee  navi- 
gation, or  using  the  same  in  any  manner  which  interferes 
with  its  free  use  for  the  navigation  of  the  river,"  and  the 
plaintiffs  were  ordered  to  repay  to  the  defendants  the  costs 
they  had  received  from  him  under  the  Vice-Chancellor's 
judgment  and  also  his  costs  of  the  appeal  (^).  The  plaintiffs 
then  brought  this  appeal. 

John  Pearson^  Q.C.,  Homer j  Q.C.  {Bond  Caxe  "with  themX 
for  the  appellants. 

The  object  of  the  various  acts  was  to  provide  an  easy  and 
convenient  mode  of  communication  between  the  town  of 
Hertford  and  the  Thames,  by  means  of  this  navigation. 
That  was  a  public  object  and  sought  to  be  accomplished  by 
the  appointment  of  trustees  empowered  to  carry  it  into  effect, 
having  the  requisite  powers  conferred  on  them  for  that  pur- 
pose. Afterwards  by  the  change  of  trustees  into  conserva- 
tors of  the  navigation,  similar  powers  were  conferred  and 
duties  imposed  on  them  for  the  same  purpose.  These  pow- 
ers were  useless,  and  these  duties  were  impossible  of  per- 
formance, if  the  conservators  had  no  title  to  the  soil  over 
which  the. powers  were  to  be  exercised  and  as  to  which  the 
duties  were  to  be  performed.  For  whatever  the  conserva- 
tors might  determine  and  order  could  be  disregarded,  and 
thev  would  have  no  authority  to  enforce  their  orders.  If 
688]  every  landowner  along  the  *line  of  the  navigation 
was  the  owner  and  master  of  the  land  opposite  his  own 
private  property,  the  conservators  would  have  no  right  to 
enter  upon  it  to  maintain  the  navigation,  and  to  provide  for 
the  freedom  of  the  exercise  of  the  right  of  navigation  which 
it  was  the  object  of  all  the  acts  to  secure  for  the  use  of  the 
public.  It  was  true  that  the  conservators,  though  expressly 
authorized  to  impose  tolls,  could  not  appropriate  them  for 
their  own  benefit,  and  so  appeared  to  have  only  a  defective 
title  to  them,  but  that  was  in  accordance  with  the  spirit  of 
the  acts,  which  was  entirely  directed  to  effect  a  purpose  of 
public  benefit.  But  it  did  not  at  all  show  that  the  conserv- 
ators' rights  were  no  greater  than  those  of  persons  who  bad 
merely  to  receive  the  tolls  and  pay  them  away  again.  The 
tolls  were  to  be  emplojred  for  the  purpose  of  maintaining 
and  improving  the  navigation,  in  other  words  for  the  pur- 
pose of  effectuating  that  public  duty  the  performance  of 

O  12  Ch.  D.,  899. 


Vol.  VI.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  698 

H.L.  (E.)  Consenratora  of  River  Lee  Navigation  v.  Button.  1881 

which  had  been  imposed  by  the  Legislature  on  the  conserv- 
ators. There  was  no  doubt  that  the  Legislature  had 
endeavored  to  effect  this  public  purpose  with  as  little  inter- 
meddling as  possible  with  private  rights,  and  so  the  landown- 
ers along  the  line  had  been  allowed  access  to  the  towing-path, 
but  that  was  to  enable  them  to  have  access  to  the  river,  not  to 
allow  them  to  use  the  towing-path  in  such  a  way  as  to  inter- 
fere with  its  fred  and  convenient  use  by  the  navigators  of  the 
river.  In  the  sameway  all  persons  were  free  to  use  the  tow- 
ing-path as  a  foot-path,  but  not  so  to  use  it  as  to  cause  any 
obstruction  to  the  navigation.  But  how  were  these  abuses 
to  be  prevented,  if  the  conservatovs  had  no  powers  but  of  that 
anomalous  and  unintelligible  kind  for  which  the  respondent 
contended  1  There  were  cases  of  course  in  which  persons 
might  be  invested  with  powers  of  a  limited  kind,  to  effect  a 
limited  object.  But  that  could  not  be  so  with  those  who  were 
selected  by  Parliament  to  improve  and  maintain  the  free  and 
convenient  navigation  of  a  river  for  the  benefit  of  the  public. 
The  power  to  purchase  lands  for  the  purposes  of  the  acts 
was  given  to  the  conservators,  and,  beyond  that,  they  were 
f  orbiaden  to  take  the  lands  of  any  man  without  making  him 
compensation.  They  had  long  possessed  these  lands,  there 
was  no  doubt  of  that,  there  could  be  none  that  they  must 
have  acquired  them  in  the  way  authorized  and  required  by 
the  acts.  It  was  true  that  they  did  *not  possess  the  [689 
conveyances  which  would,  in  point  of  form,  establish  their 
legal  title  to  these  lands,  but  the  fact  of  long  and  undis- 

Suted  possession,  and  the  other  fact  (set  up  by  the  respon- 
ent  himself)  that  certain  payments  nad  been  made  before 
1836,  pointed  plainly  to  the  conclusion  that  compensation, 
in  the  way  of  direct  purchase,  or  of  annuities,  may  have 
been  made,  and  that  all  the  compensations  were  now  at  an 
end.  In  the  course  of  the  argument  Winch  v.  TJie  Conserv- 
ators  of  the  Thames  (*),  The  King  v.  The  Severn  and  Wye 
Hailway  Co.  (•),  HoUis  v.  Ooldflnch  (•),  and  The  Lord  Ad- 
vocate and  The  Clyde  Navigaiion  Trtcstees  v.  Lord  Blan- 


tyre  Q,  were  referred  to  and  commented  on. 

J.  jN.  Higgins^'  Q.C.,  CrossUy^  Q.C.,   and  BirrelL^  ap- 
peared for  the  respondent,  but  were  not  called  on  to  ad- 


dress the  House. 

The  Lord  Chancellor  (Lord  Selborne) :  My  Lords,  I 
believe  that  all  your  Lordships  are  of  opinion  that  it  is  un- 
necessary to  hear  the  counsel  for  the  respondent.    This  case 

(»)  Law  Rep.,  9  0.  P.,  878 ;  10  Eng.  R.,        ffl  2  B.  A  Aid.,  646. 
212.  («)  1  B.  d  C,  205. 

(*)  4  App.  Cafl.,  770. 
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comes  before  your  Lordships  on  an  appeal  from  an  order  of 
the  Lords  Justices,  varying  an  injunction  of  Vice-Chancel- 
lor  Malins.  [His  Lordship  having  stated  the  nature  of  the 
case  and  the  decisions  in  tne  court  below,  proceeded  :] 

This  question  depends  upon  certain  acts  of  Parliament, 
and  on  those  things  whicn  have  been  done  under  them. 
The  principal  act  is  an  act  of  1767,  the  7  Geo.  8,  c.  61,  hav- 
ing in  it  a  series  of  clauses  which  I  will  now  proceed  to  men- 
tion, postponing  for  the  present  the  consideration  of  those 
which  relate  to  the  purchase  of  land.  The  first  clause,  inde- 
pendently, as  I  think,  of  the  purchasing  clauses,  gives 
power  to  the  commissioners  of  the  navigation  to  make  the 
necessary  improvements  in  the  river  itself,  ^'and  also  to  set 
out  and  make  towing-paths  or  haling-ways  upon  any  of  the 
lands  or  grounds  aforesaid,  for  towing  or  drawing  with  men 
or  horses  or  other  cattle,  boats  or  other  vessels  using  the 
said  navigation."  The  second  clause  provides  '^  that  a  full 
and  adequate  satisfaction  and  compensation  be  made  in 
manner  hereinafter  mentioned,  to  all  persons  for  the  dam- 
690]  ag^s  they  may  sustain  from  *tne  carrrying  this  act 
into  execution  as  aforesaid."  My  Lords,  I  said  I  would  not 
dwell  at  present  upon  the  purchasing  clauses.  There  are 
purchasing  clauses  in  the  act,  and  for  the  purposes  of  this 
case  the^  will  have  to  be  considered ;  but  I  regard  those 
purchasing  clauses  as  being  independent  and  additional^-- 
not  as  taking  away  the  powers  which,  if  the  purchasing 
clauses  had  not  existed  in  the  act,  would  have  been  given 
by  these  original  clauses  which  would  have  enabled  the  com- 
missioners, although  they  did  not  purchase,  to  make  and  set 
out  towing-paths  provided  they  made  compensation,  for 
which  adequate  provision  is  contained  in  the  act. 
^  Well,  my  Lords,  the  other  clauses  which  may  be  men- 
tioned in  connection  with  these  powers,  are,  in  the  first 
place,  the  94th,  a  clause  which  enables  them,  and,  as  I  think, 
obliges  them  to  a  certain  extent,  to  set  up  gates  in  order  to 
prevent  cattle  and  other  animals  from  straying  along  the 
towing-path  from  one  property  to  another.  It  says  that 
they  ''shall  cause  to  be  made,  setup,  and  from  time  to  time 
maintained  and  kept  in  repair,  convenient  and  substantial 
gates,"  and  so  forth,  "in  the  towing-paths,"  "where  the 
same  shall  respectively  be  necessary."  That  I  apprehend 
is  for  a  purpose  which  was  necessary  and  proper  to  be 
provided  for,  but  one  in  no  degree  requiring  in  itself  the 
possession  of  any  right  to  the  soil.  The  69th  clause  says 
"that  the  said  navigation  shall  from  henceforth  be  a  free 
navigation,  and  that  all  the  King's  liege  people  whomsoever 
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shall  and  may  have  and  lawfully  enjoy  free  passage  along, 
in,  through  and  upon  the  channel  of  the  said  river"  ^'for 
boats,"  and  so  forth ;  bat  that  is  to  be  '^sabject  to  the  or- 
ders and  by-laws  which  shall  be  from  time  to  time  made  by 
the  trustees,  or  any  seven  or  more  of  them,  for  the  regula- 
tion of  the  navigation."  I  should  have  mentioned  that  the 
1st  section,  part  of  which  I  read  before,  says  at  the  end  of 
it,  that  the  trustees  may  do  all  things  necessary  for  main- 
taining the  navigation  and  executing,  generally,  the  powers 
vested  in  them.  The  100th  clause  gives  an  express  power 
"to  make  by-laws,  orders,  and  constitutions  for  the  good 
and  orderly  using  of  the  navigation,"  and  for  other  pur- 

Soses,  with  fines  and  forfeitures.  And  penalties  for  any 
amage  to  the  navigation  are  imposed  under  the  104th 
clause :  "If  any  person  or  persons  shall  wilfully  and  mali- 
ciously *cut,  break  down,  damage,  or  destroy  any  [691 
banks  or  other  works  erected  or  made,  or  to  be  erected  or 
made,  for  the  purposes  of  the  said  navigation,"  the  persons 
who  do  so  "shall  be  adjudged  guilty  of  felony." 

Then,  my  Lords,  in  connection  with  those  clauses,  it  is 
proper  to  mention  the  111th  which  relates  to  certain  rights 
of  riparian  owners:  "Nothing  in  this  act  contained  snail 
be  construed  to  obstruct  or  hinder  the  lord  or  lords  of  the 
manor  or  manors,  or  the  owner  or  owners  of  any  lands  or 
grounds  lying  upon  or  near  the  banks  of  the  said  river,  or 
of  any  lands  or  grounds  through  which  the  said  cuts  shall 
be  made,  from  making  or  erecting  any  warehouses,  weigh- 
beams,  cranes,  (juays,  landing-places,  or  wharves  upon  the 
banks  of  the  said  river  or  cuts  in  and  upon  their  own  lands, 
wastes,  or  grounds,  so  that  the  erecting  or  using  of  such 
warehouses,  cranes,  or  wharves  do  not  obstruct  or  prejudice 
the  said  navigation  or  any  of  the  powers  given  by  this  act." 
And,  my  Lords,  that  clause  appears  to  me  strongly  to  con- 
firm the  conclusion  which  I  draw  from  the  earlier  clauses, 
that  the  Legislature  did  not  contemplate  that  the  purchase 
and  taking  of  land  would  be  necessary  for  the  purpose  of 
setting  out  the  towing-paths  or  for  the  purpose  of  the  navi- 
gation, although  it  thought  right  to  give  power  to  purchase, 
and  to  take  even  by  compulsion  ;  because  this  clause,  speak- 
ing of  what  is  to  be  done  by  the  adjoining  owners  upon  their 
own  lands,  plainly  contemplates  some  things  being  done 
which  it  is  difficult  to  suppose  could  be  done  if  in  all  cases 
there  were  between  their  mnds  and  the  river  a  towing-path 
interposed  over  which  they  had  no  proprietary  right. 

I  said,  my  Lords,  that  I  would  consider  how  this  case 
stood,   or  would  stand,  upon  the  clauses  which  I  have 


696  HOUSE  OF  LORDS  Aim  PEIVY  COUNCIL.  [Vol.  VI. 

1881  CoDservators  of  River  Lee  Nftyigation  v.  Button.  H.L.  (E.) 

referred  to  in  the  act,  supposing  there  were  no  power  to 
purchase.  It  appears  to  me  that  it  is  quite  clear,  that  had 
there  been  no  other  clauses  in  the  act  than  these,  not  only 
would  purchase  not  have  been  necessary,  but  purchase 
might  not  have  been  possible.  At  all  events  compulsory 
purchase  would  not  have  been  possible;  and  yet  there 
would  have  been  abundantly  sufficient  powers  to  do  every- 
thing required  for  the  purpose  of  the  navigation.  All  the 
acts  proved  to  have  been  actually  done  by  the  trustees  or 
the  conservators  would  properly  and  consistently  have  been 
692]  done  under  those  *powers.  For  example,  they  made 
by-laws  for  the  purpose  of  excluding  trespassers,  and  I 
think  quite  properly  and  l^itimately,  whether  yon  look  to 
the  original  act  or  to  the  act  of  1SQ8.  Notices  to  exclude 
trespassers  and  to  prevent  animals  straying  upon  the  line ; 
fines  to  be  recovered  before  mi^istrates  for  a  breach  of  the 
by-laws ;  repairs  to  keep  the  towing-path  in  proper  order 
and  condition ;  evervthine  that  was  incident  to  the  use  of 
the  towing-path,  sucn  as  the  erection  of  gates^  which  by  one 
of  the  clauses  I  have  read  are  expressly  required  to  be  put 
up  (and  the  evidence  in  this  case  appears  to  me  to  show  tnat 
one  of  the  gates  was  placed  in  a  position  where,  if  not  neces- 
sary, it  would  at  all  events  have  been  proper);  all  these  are 
acts  which  if  not  necessarily  done,  would  have  been  prop- 
erly done,  under  one  or  other  of  the  clauses  I  have  referred 
to  in  the  act  of  Parliament,  though  no  purchase  whatev^  of 
soil  had  been  made.  • 

One  of  the  cases  which  I  see  is  mentioned  by  Yice-Chan- 
cellor  Malins  as  having  been  referred  to  before  him  in  the 
argument,  nameljr,  the  esse  of  BoIUsy.  Ooldftaichi^)  is  at 
least  an  illustration  of  the  perfect  consistency  of  all  such 
acts  with  the  powers  contained  in  the  clauses  I  have  read, 
apart  from  any  purchase,  and  apart  even  from  any  compul- 
sory power  to  purchase.  The  case  of  the  Lord  Advocate 
and  the  Clyde  Navigation  Trustees  v.  Lord  BlarUyreQ) 
determined  that  very  large  powers,  as  larg^^  and  I  rather 
think  larger  than  those  in  this  act,  given  to  the  trustees  of 
the  Clyde  navigation  for  the  purposes  of  the  improvement 
of  that  river,  and  which  might  be  exercised  upon  the  fore- 
shore of  Lord  Blantyre's  property,  did  not  make  it  neces- 
sary for  the  trustees  by  purchase  (although  in  their  later 
acts  there  were  purchasing  powers)  to  acquire  that  fore- 
shore, and  did  not  in  any  way  entitle  them  as  against  Lord 
Blantyre  to  set  up  a  claim  of  adverse  possession  and  owner- 

(>)  1  B.  k  C,  206.  (»)  4  App.  Caa,  770. 
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ship,  by  reason  of  the  acts  of  this  nature  which  thejr  had 
done  upon  his  soil  so  as  to  exclude  his  proprietary  rights. 

Well,  then,  my  Lords,  the  question  really  comes  to  be 
this:  There  were  undoubtedly  purchasing  powers  in  the 
act ;  the  6th  clause  enabled  the  commissioners  to  purchase, 
but  did  not  compel  them  to  do  so ;  the  7th  clause  enabled 
them,  if  they  thought  ^necessary,  to  exercise  com-  [693 
pulsory  powers,  not  for  the  particular  purposes  of  the  tow- 
ing-paths, but  in  a  more  general  way;  and,  therefore, 
aluiough  it  was  quite  possible  for  them  not  to  exercise  those 
powers  but  to  do  everything  they  have  done  without  pur- 
chasing, still  it  was  possible  for  them  to  use  those  powers 
and  to  become  purchasers.  The  first  question  which  I  ask 
your  Lordships  to  consider  is,  upon  whom  the  onv^  pro- 
oandi  lies  under  these  circumstances.  The  trustees  might 
or  might  not  purchase,  the  question  is,  Did  they  purchase 
or  did  they  not  i  Is  it  to  be  presumed  that  they  purchased, 
or  is  it  necessary  for  them  to  prove  that  they  did  so?  I 
think,  my  Lords,  that,  as  the  purchasing  would  be  an  act 
which  would  change  the  title  to  the  soil  in  a  manner  not 
necessary  for  the  purposes  of  the  statute,  the  burden  of 
proof  is  upon  them  to  show  that  they  did  purchase.  They 
assert  an  exclusive  title,  which,  if  they  had  acquired  it, 
would  displace  the  title  of  the  previous  proprietor. .  It  is 
for  them  to  show  it,  and  if  all  the  acts  they  bave  done  are 
consistent  with  the  other  alternative,  then  they  must  pro- 
duce evidence  upon  which  a  conclusion  of  that  kind  can  be 
founded. 

Now,  my  Lords,  what  evidence  do  they  produce  ?  They 
show  that  before  the  works  under  the  act  were  executed,  the 
trustees  had  plans  prepared  by  an  eminent  engineer  named 
Smeaton.  He  divided  the  work  to  be  done  into  sections.  I 
will  disregard  what  he  advised  as  to  other  sections,  but  he 
advised  that  in  the  particular  section  which  includes  the 
towing-path  in  question,  there  should  be  some  lands  pur- 
chased by  the  trustees,  amounting  in  the  whole,  I  think,  to 
sixteen  acres.  He  does  not  specify,  and  there  is  no  evidence 
which  does  specify,  the  particular  position  of  those  sixteen 
acres  of  land  or  the  particular  purposes  for  which  they 
would  be  required,  whether  for  making  cuts,  for  straight- 
ening the  river,  as  in  some  places  it  was  done,  for  making 
towing  paths,  or  for  any  other  purposes  which  they  had 
authority  to  carry  out.  bo  far  all  that  appears  is  this :  that 
Mr.  Smeaton  contemplated  the  acquisition  by  purchase  of 
sixteen  acres  of  land,  somewhere  or  other,  within  a  consider- 
able section,  a  small  part  of  which  is  now  in  question. 


698  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  VI 

1881  CoDservators  of  River  Lee  Navigation  v.  Batton.  H.L.(E.) 

That  does  not  carry  the  matter  very  far.  He  also  contem- 
plated that  the  expense  of  making  towing-paths,  and  doing 
a  number  of  other  things  which  are  mentioned,  would  b^ 
694]  *altogether  upon  the  average  £20  a  mile.  Towing- 
paths,  if  they  did  not  find  them  already  existing,  they 
would  certainly  have  to  make.  That,  therefore,  carries  us 
very  little  furtlier  still.  Then  what  followed?  It  appears 
that  on  the  1st  of  July,  1767,  there  was  a  resolution  to  exe- 
cute the  powers  of  the  act  and  to  make  towing-paths. 
There  was  nothing  whatever  said  about  the  purchase  of  this 
particular  land,  or,  as  far  as  I  can  see,  of  any  land,  for  the 
purpose  of  the  towing-paths.  Mr.  Cliild,  one  of  the  prin- 
cipal witnesses  for  the  appellants,  says(*)  that  the  existing 
towing-paths  (for  there  were  towing-paths  then  in  existence) 
were  made  use  of  as  far  as  they  could  l^e.  That  certainly 
does  not  show  that  it  was  thought  necessary  to  buy  the  soiL 
Then  what  have  we  added  to  those  facts?  Nothing  but  a 
thing  which  might  have  been  important  if  Mr.  Bell  and  Mr. 
Bailey  had  been  proved  to  be  the  owners  in  fee  of  this  land, 
namely,  that  from  the  year  1767  to  the  year  1835  inclusive 
there  was  paid  to  a  person  named  Bell  first,  and  afterwards 
to  a  person  named  Bailey,  a  sum  of  30^.  a  year  for  the  land 
taken  for  the  purposes  of  the  navigation,  and  in  some 
receipts  described  as  used  as  a  towing-path ;  and  one  of  the 
witnesses,  not  I  think  in  a  manner  which  is  very  conclusive, 
but  in  a  manner  which  for  the  present  purpose  I  will  assume 
to  be  sufficient,  says  that  he  thinks  he  can  identify  the  land 
described  in  those  receipts  with  a  portion  of  the  towing- 
path  now  in  question.  As  the  greater  part  of  the  wharf 
was  called  Bell's  Wharf  and  the  lane  is  called  Bailey's 
Lane,  it  is  probable,  and  I  will  assume,  that  Mr.  Bell  and 
Mr.  Bailey  had  something  to  do  either  with  the  proprietor- 
ship or  with  the  occupation  of  the  land  which  now  belongs  to 
Mr.  Button.  My  Lords,  in  those  receipts  Mr.  Bell  and  Mr. 
Bailey  are  described,  not  as  owners,  but  as  *' occupiers." 
Payment  to  occupiers,  however,  it  might  be  explained, 
would  certainly  not  be  evidence  of  the  purchase  of  the  fee 
simple  for  a  perpetual  rent-charge  from  the  owner;  and 
when  we  find  that  these  payments  entirely  stopped  in  the 
year  1835  it  is  still  more  necessary  to  add  something  farther 
before  you  can  infer,  from  the  fact  of  that  payment  of  30*. 
a  year  having  been  made  to  those  persons  for  so  long  a 
time,  that  there  was  a  purchase  in  fee  simple  of  the  soil  of 
695]  this  towing-path  *from  those  owners.  They  are  not 
shown  to  have  been  owners,   they  are  not  described  as 

(})  Printed  papers  in  the  case,  pp.  1*1,  79. 
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owners,  and  if  there  had  been  this  perpetnal  rent-charge, 
how  is  it  and  why  is  it  that  that  has  not  been  paid  since  the 
year  1836  ? 

Bat,  my  Lords,  not  onljr  is  there  a  deficiency  of  all  expla- 
nation and  of  further  evidence  upon  these  points,  but  you 
have  to  consider  on  the  other  hand  the  averments  on  both 
sides  as  to  the  title  to  the  property  in  dis])ute,  and  such 
other  evidence  as  exists  with  regard  to  that  title.  On  both 
sides  it  is  averred,  not  that  Bell,  or  Bailey,  or  either  of  them, 
but  a  gentleman  named  Craven,  the  owner  of  a  very  consid- 
erable estate  called  the  Craven  Park  estate,  was  the  prede- 
cessor in  title  of  Mr.  Button.  When  Mr.  Craven  obtained 
the  title  does  not  appear,  but  the  averment  on  both  sides  is 
that  Mr.  Craven  was  the  predecessor  in  title  of  the  respon- 
dent ;  and  one  of  the  witnesses  for  the  appellants,  Mr.  Gxass, 
who  gave  his  evidence  in  1877,  said  that  he  had  known  the 
river  and  navigation  for  fifty  years,  and  had  himself  been 
connected  with  the  service  of  the  trustees  for  forty  years, 
and  he  knew  Mr.  Craven  as  the  owner  in  1836,  the  very  year 
after  the  last  of  those  payments  was  made  to  Mr.  Bailey, 
and  what  is  more,  he  never  knew  any  one  but  Mr.  Craven 
as  the  owner. 

My  Lords,  under  those  circumstances,  especially  as  the 
respondent  offered  to  produce  the  titles  and  to  put  the  court 
in  full  possession  of  whatever  those  titles  might  have  shown, 
and  the  appellants  objected,  which  perhaps  they  had  a  right 
to  do,  I  think  it  is  wholly  impossible  to  infer  from  the  evi- 
dence in  the  case  that  Mr.  Bell  and  Mr.  Bailey  were  owners 
in  fee  simple,  having  an  estate  or  interest  which  would  en- 
able them  to  sell  the  fee  simple  of  this  towing-path  to  the 
trustees  of  the  navigation,  or  that  they  did  so.  On  the  con- 
trary, I  think  the  inference  is  rather  that  they  were  merely 
what  they  are  described  as,  that  is  to  say,  occupiers,  and 
that  it  was  owing  to  some  unexplained  term  of  an  agreement 
made  originally  with  Mr.  Bell  as  such,  that  the  payments, 
lasting  so  long  as  until  1835,  were  made.  Whether  there 
was  any  oversight,  or  whatever  else  may  have  been  the  ex- 
planation of  this,  at  all  events  in  that  state  of  the  evidence 
your  Lordships  cannot  infer  the  explanation  to  be  that  they 
were  able  to  sell  and  did  sell  the  estate  in  fee  simple  to  the 
trustees. 

*My  Lords,  it  is  hardly  necessary  to  refer  to  cases  [696 
in  illustration  of  such  a  matter,  but  I  remember  that  some- 
thing not  entirely  dissimilar  occurred  in  the  the  Court  of 
Chancery,  in  a  case  in  which  there  wars  evidence  of  payments 
not  going  back  quite  so  far  in  point  of  time,  the  case  of  the 
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Somersetshire  Coal  Canal  Company  v.  Ear  court  (*),  and  it 
was  lield  to  be  wholly  insufficient  to  justify  any  presump- 
tion that,  in  the  circumstances  of  that  case  at  all  eyente, 
there  had  been  any  such  sale.  No  doubt  the  circumstances 
of  the  case  were  in  some  respects  different  from  these.  I  do 
not  refer  to  it  as  an  authority;  I  refer  to  it  as  an  illustration 
onlv,  showing  that  payments  of  that  kind  may  be  made 
witnout  at  all  warranting  the  inference  that  they  are  made 
upon  the  footing  of  proprietary  rent-charge,  and  in  purchase 
of  the  fee  simple.  They  may  be  made  for  temporary  rea- 
sons ;  this  was  a  temporary  payment  and  not  a  permanent 
payment.  Therefore,  I  think  you  must  come  to  the  conclu- 
sion that  there  is  a  total  failure  of  evidence,  and  that  there 
was  no  purchase  in  this  case. 

But,  my  Lords,  it  does  not  stop  there,  because  on  the 
other  hand  there  is  evidence,  I  think  unexplained  and  of 
considerable  weight,  to  show  the  assertion  by  Mr.  Craven  at 
some  period  within  the  last  forty  years  of  powers  and 
rights  over  this  towing-path  not  dependent  upon  any  assent 
or  permission  of  the  trustees,  and  quite  inconsistent  with 
the  supposition  that  the  fee  simple  was  vested  in  them  and 
not  in  nim.    It  appears  that  at  a  time,  not  exactly  fixed,  but 
certainly  not  very  distant,  he  enlarged  the  wharf  belonging 
to  him  along  the  line  of  the  towing-path,  and  extended  it  in 
front  of  the  ground  then  occupied  by  a  coke  oven,  and  in  do- 
ing so  he  interfered  with  the  solum  of  the  foreshore  where  the 
towing-path  was.     He  laid  down  heavy  beams  and  timbers 
upon  tbat  solum  for  the  purpose  of  maintaining  the  timbers 
upon  the  frontage  of  his  wharf,  and  connecting  them  with 
his  property  in  the  coke  oven  yard.    It  does  not  appear 
that  that  was  done  precario  and  by  permission  of  the  trus- 
tees.   There  would  have  been  an  entrv  in  their  books  if  it 
was  so,  but  there  is  no  such  entry,  and  the  inference  is  that 
it  was  done  by  him  as  of  right,  and  that  it  was  acquiesced 
in  by  them,  because  they  did  not,  at  that  time,  claim  to  have 
697]    power  to  prevent  it.     He  also  *erected  a  wall  and 
fence  aJl  along  his  land  by  the  towing-path,  and  the  exist- 
ence of  that  wall  and  fence  was  by  virtue  of  his  own  right 
of  property;  whether  that  was  on  the  towing-path  or  not  I 
do  not  know.     I  will  not  go  into  the  other  evidence,  which 
is  more  disputed,  as  to  the  nature  of  his  user  of  the  towiog- 
patb,  but  it  appears  to  me  to  be  a  reasonable  inference  from 
the  evidence  that  he  not  only  used  the  towing-path  as  be 
thought  fit,  in  order  to  carry  the  produce  of  his  coke  ovens 
to  the  markets  along  the  canal,  but  that  he  also  used  it  when 

(1)  24  Beav.,  571 ;  2  De  G.  A  J.,  596 ;  27  L.  J.  (Ch.),  189  625. 
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it  sailed  his  convenience  for  the  purpose  of  carrying  round 
that  produce  over  the  towing-path  to  the  entrance  to  Bai- 
ley's Lane. 

But  it  is  not  necessary  that  your  Lordships'  decision 
should  depend  upon  the  view  you  may  take  of  the  acts  of 
possession  done  by  Mr.  Craven  or  those  claiming  under  him. 
It  was,  as  I  said  before,  for  the  appellants  to  make  out  the 
right  they  claim.  In  my  opinion  they  have  failed  to  do  so, 
and  therefore  I  move  your  Lordships  that  the  appeal  be  dis- 
missed with  costs. 

Lord  Blackburn  and  Lord  Watson  fully  concurred  and 
for  the  same  reasons. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  27th  May,  1881. 

Solicitor  for  appellants :  JR.  J.  Pead. 
Solicitors  for  respondent :  Davidson  &  Morriss. 


[6  Appeal  Cases,  698.] 

H.L.  (£.),  August  8,  1881. 
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♦John  Jennings,  Appellant;  and  Edwin  Jobdan    [698 
and  John  Peioe,  Respondents. 

Mortgage — CimsoUAcUufn-'Bedempiion  8uU — Partiea—Tnuteei^Buies  qf  Court, 
1875,  Order  xvi,  r.  7. 

The  mortgagor  of  one  property  assigned  the  equity  of  redemption,  and  afterwards 
mortgaged  another  property  to  the  mortgagee  of  the  first.  The  assignee  of  the 
equity  of  redemption  having  brought  an  action  to  redeem  the  first  property,  the 
mortgagee  claimed  to  consolidate  the  mortgages : 

jyiS/ (affirming  the  decision  of  the  Court  of  Appeal),  that  the  right  of  the  purchaser 
of  an  equity  of  redemption  cannot  be  affected  by  a  mortgage  created  after  the  pur- 
ehase,  and  that  the  assignee  was  entitled  to  redeem  the  nrst  mortgage  without  re- 
deeming the  second. 

Also  that  under  Order  zvi,  rule  7,  trustees  of  an  equity  of  redemption  sufficiently 
represent  their  tm/vu  que  tnul  in  a  redemption  suit,  no  direction  to  the  contrary 
haying  been  made  by  the  court. 

Ta$$ea  V.  Smith  (2  De  G.  &  J.,  718 ;  27  L.  J.  (Ch.),  694)  overruled. 

Beevor  v.  Litek  (Law  Rep.,  4  Eq.,  687)  commented  on. 

WhiU  V.  mUaere  (8  Y.  <&  C.  (Ex.),  697)  approved. 

Appeal  from  two  orders  of  the  Court  of  Appeal  made 
resi)ectively  on  the  14th  of  February  and  5tn  of  June, 
1880  C). 

The  facts  and  arguments  are  stated  in  the  judgments  of 
Lords  Selborne  and  Blackburn. 

(1)  MlUi  V.  Jennings,  18  Gh.  D.,  689. 


702  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  VI. 

1881  Jennings  t.  Jordan.  H.L.(E.) 

June  23,  24,   27,  28.     Davey^  Q.C.,  and  Bompas,  Q.C. 
{Townsend  with  them),  for  the  appellant. 
Norths  Q.C.,  apd  Sel/e^  for  the  respondent  Jordan. 
MiUaTy  Q.C.,  and  OaskeU^  for  the  respondent  Price. 

Their  Lordships  took  time  to  consider. 

Aug.  3.  The  Lord  Chancellor  (Lord  Selbome) :  My 
Lords,  the  action  in  this  case  was  to  redeem  a  mortgage  of 
certain  copyhold  property  at  Cheltenham,  created  on  the 
699]  6th  of  *October,  1836,  to  secure  £500  and  interest  (to 
which  a  further  charge  of  £260  and  interest  was  added  in 
the  following  year)  to  one  John  Merrett.  The  equity  of  re- 
demption, not  of  the  whole,  but  of  certain  cottages  which 
were  part  of  this  mortgaged  property,  was  on  the  8d  of  De- 
cember, 1838,  settled  by  the  mortgagor,  Thomas  Tale,  for 
valuable  consideration,  on  the  marriage  of  his  daughter, 
subject  (as  between  Thomas  Tale  and  the  parties  interested 
under  the  settlement)  to  the  chaise  of  £260,  and  interest 
thereon ;  and  with  a  covenant  by  Thomas  Tale  to  keep  the 
settled  cottages  indemnified  from  the  residue  of  the  mort- 
gage debt,  viz.,  £600  and  interest.  The  plaintiffs  (of  whom 
the  respondent  Jordan  is  the  survivor)  were  the  trustees  of 
that  settlement. 

Another  mortgage,  upon  distinct  property  (freehold  land 
at  Cheltenham),  had  been  made  in  1834  by  the  same  mort- 
gagor, Thomas  Tale,  to  one  Middleton,  upon  which  (together 
with  a  further  charge  made  in  1836)  there  was  due,  at  the 
time  of  the  settlement  of  the  cottages,  £600  and  interest. 

And  on  the  16th  of  December,  1836,  the  property  so  mort- 
gaged to  Middleton,  and  the  copyhold  property  (other  than 
the  cottages)  included  in  Merrett^s  security,  were  mortgaged 
by  Thomas  Tale  to  John  Tale,  to  secure  £600  and  furtner 
advances,  not  exceeding  altogether  £1,000,  with  interest 
thereon. 

At  the  date,  therefore,  of  the  settlement,  Merrett' s  was  the 
only  direct  charge  upon  the  cottages ;  but  they  were  not  re- 
deemable separately  from  the  rest  of  the  copyhold  property, 
mortgaged  first  to  Merrett,  and  secondly  to  John  Tale. 
And,  as  against  John  Tale,  the  mortgage  of  that  copyhold 
property  was  not  redeemable  separately  from  the  freehold, 
of  which  John  Tale  was  second  mortgagee,  and  which  he 
was  then  entitled  to  redeem  from  Middleton. 

After  the  settlement  (on  the  30th  of  October,  1839,)  Thomas 
Tale  mortgaged  certain  other  copyhold  property  belonging 
to  him  in  Union  Street,  Cheltenham,  to  the  same  John  Tale, 
to  secure  £400  and  interest.     In  1849  John  Tale's  and  Mid- 
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dleton' 8  mortgages  became  vested  (after  certain  mesne  as- 
signments) in  the  predecessor  in  title  of  the  appellant  John 
Jennings;  and  in  September,  1857,  Merrett's  mortgage  was 
also  transferred  to  the  appellant's  predecessor  in  title. 

*At  the  hearing  before  Bacon,  V.C,  on  the  2d  of  [700 
April,  1879,  the  action  was  dismissed,  not  upon  the  merits, 
but  because  (leave  to  amend  by  adding  parties  having  been 
previously  given)  the  Vice-Chancellor  thought  that  the  per- 
sons properly  entitled  to  redeem  the  mortgages  vested  in  the 
appellant  Jennings  were  not  all  before  the  court.  On  ap- 
peal, the  Lords  Justices  differed  from  the  Vice-Chancellor, 
and  made  a  decree  for  redemption,  of  which  the  appellant 
Jennings  now  complains. 

I  postpone  the  consideration  of  the  objections  to  the  con- 
stitution of  the  suit,  which  were  urged  at  your  Lordship's 
bar,  and  which,  in  my  opinion,  ought  not  to  prevail.  For 
the  present,  I  address  myself  solely  to  the  question,  whether 
(assuming  all  necessary  parties  to  have  been  before  the 
court)  the  decree  now  under  appeal  is  right,  or  ought  to  be 
in  any  respect  varied. 

The  appellant  Jennings  claimed,  by  his  pleadings,  a  right 
to  consolidate,  against  the  plaintiffs,  all  his  securities, 
including  the  mortgage  of  the  property  in  Union  Street, 
Cheltenham,  originally  made  to  John  Tale  on  the  30th  of 
October,  1839,  after  the  equity  of  redemption  of  the  cottages 
had  become  absolutely  vested  in  the  trustees  of  the  mar- 
riage settlement  of  the  3d  of  December,  1838.  The  Lords 
Justices  held  that  Jennings  was  entitled  to  consolidate  all 
the  other  mortgages,  whicn  were  prior  to  that  settlement ; 
but  that  this  right  did  not  extend  to  the  Union  Street  mort- 
gage, and  they  decreed  accordingly. 

Upon  this,  which  was  the  principal  question  in  the  cause, 
I  a^ee  with  the  Lords  Justices.  A  mortgagee,  who  holds 
several  distinct  mortgages  under  the  same  mortgagor,  re- 
deemable, not  by  express  contract,  but  only  by  virtue  of  the 
right  which  (in  English  jurisprudence)  is  called  '^equity  of 
redemption,"  may,  within  certain  limits,  and  against  certain 
persons  (entitled  to  redeem  all  or  some  of  them),  "consoli- 
date" them,  that  is,  treat  them  as  one,  and  decline  to  be 
redeemed  as  to  any,  unless  he  is  redeemed  as  to  all.  This 
doctrine  of  consolidation  is  well  established,  and  cannot  now 
be  altered  except  by  the  Legislature,  whether  it  originally 
rested  on  a  sound  equitable  foundation  or  not.  The  present 
question  is  as  to  its  proper  limits.  There  is  no  difficulty  in 
its  application,  when  all  the  mortgages,  whether  originally 
made  to  the  same  mortgagee,  or  having  come  into  a  single 
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701]  *band  by  sabseqaent  assignments,  are  redeemable  at 
the  same  time  by  the  same  person.  Its  extension  to  a  case 
in  which,  after  that  state  of  things  has  once  existed,  the 
equities  of  redemption  have  become  separated  by  the  act  of 
the  person  in  whom  they  had  been  combined,  though  it  may, 
perhaps,  be  ojyeu  to  objection  on  some  practical  grounds, 
rests  upon  an  intelligible  principle.  The  purchaser  of  an 
equity  of  redemption  must  take  it  as  it  stood  at  the  time  of 
his  purchase,  subject  to  all  other  equities  which  then  affected 
it  in  the  hands  of  his  vendor ;  oi  which  the  right  of  the 
mortgagee  to  consolidate  his  charge  on  that  particular  prop- 
erty with  other  charges  then  held  by  him  on  other  property 
at  the  same  time  redeemable  under  the  same  mortgagor  was 
one.  The  mortgagee  cannot  lose  that  right,  because  the 
mortgagor  thinks  fit  to  separate  the  equities  of  redemption. 
The  two  mortgages  having  alreadj  become  virtually  one, 
the  purchaser  of  part  of  the  equitjr  of  redemption  is  no 
more  entitled  to  escape  from  this  position,  than  the  present 
plaintiffs  would  have  been  to  redeem  the  cottages  only, 
without  also  redeeming  the  rest  of  the  copyhold  property 
included  in  Merrett's  mortgage. 

In  the  present  case,  the  rights  of  redemption,  existing  at 
the  date  of  the  settlement  of  1838,  could  not,  in  my  opinion, 
have  been  proi)erly  worked  out  (unless  by  some  voluntary 
arrangement  between  the  parties  interested),  otherwise  than 
by  consolidating  all  the  mortgages  now  vested  in  the  appel- 
lant Jennings,  which  were  prior  in  their  creation  to  the  3d 
of  December,  1838 ;  as  they  have  been,  in  fact,  consolidated 
by  the  decree  of  the  Court  of  Appeal. 

I  have  much  more  difficulty  in  following,  or  satisfactorily 
explaining,  the  principle  of  some  other  authorities  (such  as 
Beevor  v.  Luck  {*) ),  which  have  held  (contrary  to  the  deci- 
sion of  Alderson,  B.,  in  White  v.  Hillacre  (') )  that  a  mort- 
gagee's right  to  consolidate,  as  against  the  purchaser  of  the 
equity  of  redemption  of  property  mortgaged  to  him,  is  ca- 
pable of  being  enlarged,  after  the  date  of  that  purchase,  by 
a  transfer  to  the  mortgagee  of  other  mortgages,  which  were 
then  in  other  hands,  and  with  the  equity  of  redemption  of 
which  (if  there  were  no  consolidation)  the  purchaser  would 
have  nothing  to  do. 

702]  *I  do  not,  however,  think  it  necessary  or  proper 
now  to  determine  whether  this  enlargement  of  the  doctrine 
has  been  (as  some  eminent  judges  have  thought)  conclusively 
settled  by  authority.  The  explanation  of  it  which  has  been 
offered  is,  that  at  the  date  of  the  purchase  of  the  equity  of 

(»)  Law  Rep.,  4  Eq.,  637.  O  8  T.  *  C.  (Ex.),  597. 
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redemption  the  doctrine  of  consolidation  was  potentially  ap- 
plicable to  any  two  or  more  mortgages,  then  in  existence, 
and  redeemable  by  the  same  person  (although  then  in  sepa- 
rate hands),  if  they  should  afterwards  come  together.  I 
cannot  say  that  this  commends  itself  to  my  mind  as  reason- 
able or  equitable ;  but  the  contention  of  the  appellant,  in 
the  present  case,  ^oes  much  further.  He  seeks  to  consoli- 
date with  securities  which  were  in  existence  on  the  3d  of 
December,  1838,  a  mortgage  of  later  date,  on  property  not 
included  in  anv  of  those  securities.  It  is  against  all  princi- 
ple that  a  vendor  should  be  enabled,  after  parting  with  his 
whole  interest  in  particular  property,  to  impose  an  addi- 
tional burden  upon  it  without  the  purchaser's  consent ;  not 
by  any  express  contract  (which  might  in  some  cases  prevail, 
if  protected  by  a  legal  estate  without  notice),  but  indirectly, 
and  without  any  contract  at  all.  For  my  own  part,  I  can- 
not conceive  anything  more  absolutely  inequitable;  and 
there  is  no  authority  for  it,  unless  it  be  Tassell  v.  Smith  {'). 
If  Tassell  v.  Smith  (*)  is  distinguishable  upon  its  particular 
circumstances,  it  is  no  authority  for  that  proposition.  If 
not  so  distinguishable,  it  is  inconsistent  with  the  decision  of 
Hall,  V.C,  in  Baker  v.  Gray  (•),  and  of  the  Lords  Justices 
in  the  case  now  before  your  Lordships. 

The  observations  of  Lord  Hardwicke  in  Titley  v,  Davies  (*), 
as  to  the  difference  between  the  position  of  Davies,  whose 
mortgage  from  Jenyns  was  subsequent  in  date  to  the  sale  to 
Peyton,  and  that  of  the  incumbrancers  whose  securities 
were  prior  to  that  sale,  are  (as  it  seems  to  me)  in  accordance 
with  sound  principle,  and  with  the  decisions  of  Hall,  Y.C, 
and  of  the  Lords  Justices  in  the  present  case.  I  cannot,  there- 
fore, regard  Tassell  v.  Smit7i  (')  as  an  authority  which  ought 
to  be  followed  on  this  occasion,  great  as  was  the  eminence 
of  the  judges  who  decided  it. 

The  decree,  therefore,  of  the  Court  of  Appeal  was,  in  my 
^opinion,  right  in  refusing  the  consolidation  claimed  by  [703 
the  appellant,  so  far  as  relates  to  the  Union  Street  mortgage. 
In  consolidating  the  other  mortgages  held  by  the  appellant, 
it  gave  effect  to  a  claim  which  he  had  made  by  his  plead- 
ings, and  which  was  never  disputed  by  the  plaintiffs.  The 
appellant's  counsel  did  not  retract  that  claim,  either  before 
or  after  the  judgment  of  the  Court  of  Appeal ;  but  when  the 
decree  had  been  drawn  np,  passed,  and  entered,  it  seems  for 
the  first  time  to  have  occurred  to  him  that,  unless  he  could 
consolidate  all,  it  was  not  for  his  interest  to  consolidate  (as 

(')  2  De  G.  A  J.,  718;  27  L.  J.  (Ch.).        («)  1  Ch.  D.,  491. 
694.  O  2  Y.  A  C.  (Ch.),  406. 

34  Eng.  Rep.  46 
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against  the  ]3laintiffs^  any  of  his  securities :  the  Union  Street 
mortgage  being  (as  ne  now  suggests,  though  this  does  not 
appear  by  any  evidence  in  the  cause)  the  only  one  of  his  se- 
curities which  is  deficient,  and  the  account  being  directed 
against  him  as  mortgagee  in  possession,  which  he  and  bis 
predecessors  in  title  have  for  many  years  been.  Something 
was  said  at  the  bar  about  the  possibility  of  his  being  able 
to  set  up  the  Statute  of  Limitations  against  the  respondent 
Price  (who  represents  in  this  suit  the  equity  of  redemption 
in  all  the  mortgaged  property  ('),  except  the  cottages  of 
which  Jordan,  the  surviving  plaintiff,  is  trustee) ;  and  it  was 
insisted,  that  the  effect  of  the  decree  is  to  deprive  him  of  the 
right  which  (if  still  redeemable  by  Price)  he  would  other- 
wise have  had,  to  consolidate  the  Union  Street  mortgage 
with  the  other  securities  as  against  Price,  though  he  could 
not  do  so  as  against  the  plaintiffs. 

To  avoid  these  apprehended  results  of  the  decision  against 
him,  the  appellant,  on  the  29th  of  May,  1880,  after  the  decree 
had  been  formally  completed,  gave  notice  of  a  motion  be- 
fore the  Court  of  Appeal,  to  "correct"  that  decree,  by  omit- 
ting the  declaration  contained  in  it  that  he  was  entitled  to 
consolidate  his  other  securities  (prior  to  the  settlement  of  the 
3d  of  December,  1838),  with  the  mortgage  and  further  chaise 
originally  made  to  Merrett ;  and  by  limiting  the  consequen- 
tial directions  to  an  account  first,  of  what  was  due  to  the 
appellant  for  principal  and  interest,  not  generally  on  Mer- 
rett's  securities,  but  only  in  respect  of  the  £250  and  interest, 
which,  under  the  terms  of  the  settlement  of  the  3d  of  Decem- 
ber, 1838,  was  to  be  borne  (as  between  the  settlement  and 
704]  *Thomas  Tale)  by  the  settled  cottages ;  and  secondly, 
of  the  rents  and  profits  of  the  settled  cottages  only,  which 
the  appellant  or  his  predecessors  in  title  had  (or  without 
his  or  their  wilful  default  might  have)  received.  This  mo- 
tion was  properly  refused  by  the  Lords  Justices;  on  the 
ground,  that  what  it  sought  was  not  a  correction  or  alter- 
ation of  any  '^slip"  in  the  decree,  but  a  substantial  change 
in  it,  not  asked  for  at  the  hearing,  and  contrary  to  what  was 
then  intended  and  understood  by  the  court  and  by  all  the  par- 
ties. The  present  appeal  is  not  only  against  the  decree  made 
on  the  14th  of  February,  1880,  but  is  also  against  the  order 
refusing  that  motion  made  on  the  5th  of  June,  1880 ;  and  it 
has  been  contended,  at  your  Lordships'  bar,  that  the  decree 
ought  to  have  left  it  open  to  the  appellant  to  make  an  elec- 
tion, whether  he  would  consolidate  or  not.     Your  Lordships 

(0  Under  a  deed  of  the  6th  of  May.    the  equity  of  redemption  to  troatees  of 
1868,  whereby  Ttiomaa  Tale  conveyed    whom  Price  was  the  Barvi?or. 
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did  not  think  it  necessary  to  hear  the  respondents'  counsel 
on  that  point ;  being  of  opinion,  that,  if  the  appellant  had 
ever  possessed  the  right  of  election  which  the  argument 
assumed,  he  had  made  his  election,  and  was  too  late  to 
retract  it  after  judgment  and  decree ;  that  the  decree  was 
(in  this  respect)  right  at  the  time  when  it  was  made,  and 
could  not  become  erroneous  by  reason  of  any  subsequent 
change  in  the  appellant's  view  of  his  own  interest;  and 
that,  when  such  a  decree  for  consolidation  had  once  been 
properly  made,  the  parties  entitled  to  redeem,  as  well  as  the 
incumbrancers,  had  acquired  a  right  (of  which  they  ought 
not  to  be  deprived  without  their  own  consent)  to  any  benefit 
which  might  result  to  them  from  it. 

It  is  not  necessary  to  determine,  whether,  under  the  cir- 
cumstances of  this  case,  the  appellant  had  a  right,  at  or  be- 
fore the  hearing,  to  take,  at  his  election,  such  a  decree  as 
was  asked  for  by  his  notice  of  motion  of  the  29th  of  May, 
1880.  As  at  present  advised,  I  do  not  think  that  he  had 
that  right.  A  suit  for  redemption  must  be  so  constituted, 
in  respect  of  parties  and  otherwise,  and  the  decree  made  in 
it  (unless  varied  by  consent  of  all  parties  interested)  must 
be  such  as  to  enable  the  court  to  do  complete  justice,  not 
only  to  the  plaintiffs,  and  the  incumbrancers  whom  they 
seek  to  redeem,  but  to  all  other  parties,  before  or  behind 
them,  whose  redemption  or  foreclosure  may  be  necessary  to 
work  out  the  equities  of  the  case.  To  split  Merrett's  incum- 
brance, as  *to  the  £600  and  the  £250  thereby  secured,  [705 
and  to  limit  the  accounts  to  that  part  only  of  the  prop- 
erty included  therein  of  which  the  Jplain tiffs  were  trustees 
tinder  the  settlement  of  the  3d  of  December,  1838  (as  was 
asked  by  the  notice  of  the  29th  of  May,  1880),  would  seem 
to  be  inconsistent  with  the  principles  laid  down  and  acted 
upon  in  PalTc  v.  Clinton  ('),  and  Taorneycroft  v.  Crockett  ("). 
If  the  plaintiffs  redeemed  Merrett's  securities,  they  were  en- 
titled also  to  clear  that  part  of  the  property  included  in 
them,  which  was  not  included  in  the  settlement,  from  John 
Tale's  second  mortgage  of  the  16th  of  December,  1836 ;  and, 
if  they  did  this,  it  would  seem  to  follow  that  they  were  at 
the  same  time  entitled  to  redeem  all  the  property  included 
in  that  mortgage  to  John  Tale,  among  which  was  the  free- 
hold land  previously  mortgaged  to  Middleton. 

It  was  the  intention  of  the  Lords  Justices  (as  appears  by 
the  shorthand  note  of  what  passed  after  their  judgment), 
that  a  decree  should  be  drawn  up,  according  to  the  ordi- 
nary course  of  the  court,  for  the  dismissal  of  the  action  if 

Q)  12  Vea,  48,  69.  (<)  %  H.  L.  0.,  239,  254,  365. 
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the  plaintiff  Jordan  should  not  redeem  the  appellant's  mort> 
gages  (other  than  that  on  the  Union  Street  property),  and, 
if  be  should  redeem  those  mortgages,  for  subsequent  re- 
demption or  foreclosure  (as  to  the  property  other  than  the 
settled  cottages),  between  Jordan  and  the  respondent  Price. 
With  such  subsequent  redemption  or  foreclosure,  James, 
L.  J.,  said,  the  appellant  would  have  nothing  to  do.  The 
decree,  as  actually  drawn  up,  provides  only  for  redemp- 
tion or  dismissal  as  between  Jordan  and  the  appellant. 
It  could  not  have  been  drawn  up  in  that  form  without  con- 
sent, before  the  Registrar,  by  all  parties  whom  he  consid- 
ered interested,  to  the  waiver  and  omission  of  all  accounts 
and  directions  for  redemption  or  foreclosure  as  between 
Jordan  and  Price.  I  think  your  Lordships  must  assume 
that  those  accounts  and  directions  were,  in  fact,  waived  by 
such  mutual  consent  between  Jordan  and  Price ;  though  it 
does  not  so  appear  on  the  face  of  the  decree.  Whether  the 
appellant  consented  to  or  acquiesced  in  such  waiver,  may 
be  doubtful.  In  his  notice  of  motion  to  alter  the  decreet,  he 
did  not  object  to  it  on  this  ground,  though,  if  he  had  a  right 
to  do  so,  the  omission  of  such  accounts  and  consequential 
706]  directions,  necessary.  *according  to  the  ordinary 
-course  of  the  court,  would  have  been  an  error,  not  of  the 
court,  but  of  the  Registrar,  and  might  properly  have  been 
set  right  upon  a  motion  of  that  kind.  As,  however,  James, 
L.  J.,  considered  this  to  be  a  matter  with  which  the  appel- 
lant had  nothing  .to  do,  I  think  it  was  open  to  him,  upon 
the  present  appeal,  to  object  to  the  decree  on  that  ground, 
if  he  could  show  that  he  had  in  fact  such  an  interest  as  en- 
titled him  to  make  the  objection.  If  he  has  no  such  interest, 
it  would  not  be  according  to  the  usnatcourse  of  your  Lord- 
ships' House  to  determine,  at  bis  instance,  any  question  con- 
cerning the  respondents  only,  neither  of  whom  has  appealed. 
But,  I  think  it  right  to  say,  that  having  regard  to  the  po- 
sition and  character  of  both  the  respondents  (who  represent 
here  absent  parties,  for  whom  they  are  respectively  trustees), 
I  doubt  whether  this  is  a  case  in  which  the  decree  ought  to 
have  been  drawn  up  in  the  form  in  which  it  stands,  even  by 
their  consent ;  and  I  shall  propose  to  your  Lordships  that 
certain  words  should  be  added  to  it,  which  may  prevent  it 
from  becoming  the  occasion  of  future  questions,  and  pos- 
sibly  new  litigation,  between  these  trustees,  and  parties  now 
absent  from  the  record. 

The  conclusion  to  which,  after  consideration,  I  have  come, 
is,  that  the  decree,  as  between  the  appellant  and  the  respon- 
dents, is  right  in  form  as  well  as  substance ;  and  that  the 
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appellant  bad  no  interest  in  any  farther  accoants  or  direc- 
tions which  might  properly  have  been  added  to  that  decre^^ 
and,  consequently,  that  he  has  no  title  or  interest  now  to 
complain  of  their  omission. 

The  effect  of  consolidation  is  to  make  the  consolidated 
mortgages  practically  one;  and  the  right  of  the  plaintiff 
Jordan,  if  he  pays  what  is  due  to  the  appellant  upon  the 
account  directed  by  the  decree,  to  have  a  conveyance  from 
the  appellant  of  the  whole  mortgaged  property,  is  clear. 
Any  question  as  to  the  application,  as  between  the  differ- 
ent estates  included  in  the  consolidated  mortgages,  of  the 
rents  and  profits  which  may  be  charged  against  the  appel- 
lant in  taking  the  account,  is  res  inter  alios^  with  whicu  the 
incumbrancer,  after  he  has  been  paid  off,  will  have  nothing 
to  do.  And  the  case  is  really  tne  same,  even  if  it  should 
appear,  upon  the  result  of  the  account,  that  nothing  at  all  is 
due  to  him.  The  plaintiff  is  still  entitled  to  the  benefit  of  his 
right  of  redemption,  *and,  therefore,  to  a  convey-  [707 
ance  of  the  whole  property  included  in  the  consolidated  secu- 
rities. As  against  those  who  stand  behind  him,  and  who  are 
entitled  to  redeem  from  him  part  of  that  proj)erty,  he  will 
have  a  right  to  charge,  upon  everything  which  is  so  redeem- 
able, his  costs  of  suit,  which  may  be  considerable.  Equi- 
ties of  some  complexity  may  arise  in  such  a  state  of 
things;  but  they  are  equities  to  which  the  first  incum- 
brancer, who  will  have  been  wholly  paid  off,  must  be  a 
stranger.  It  is  a  fallacy  to  suppose  that,  under  such  cir- 
cumstances, he  can,  in  any  possible  event,  retain  a  right  to 
consolidate  the  Union  Street  mortgage  with  the  securities 
which  will  have  been  redeemed,  against  the  persons  entitled 
to  ulterior  equities  of  redemption.  Consolidation  can  only 
take  place  when  there  are  two  or  more  incumbrances,  at  the 
same  time  subsisting,  united  in  the  hands  of  the  same  incum- 
brancer. 

The  case  of  Baker  v.  Ghray^^)^  before  Hall,  V.C.,  in  which 
the  decree  provided  for  consolidation  against  one  of  the  de- 
fendants, and  refused  it  as  against  others,  was  different 
from  the  present.  There,  the  right  to  consolidate  was  claimed 
by  the  mortgagee,  who  was  plaintiff  ia  the  suit,  against  all 
the  defendants.  It  is  clear  that,  in  such  a  case,  the  decree 
might  be,  and  ought  to  be,  so  made  as  to  give  the  plaintiff 
what  he  was  entitled  to  against  each  defendant.  If  he  should 
be  redeemed  by  a  person  against  whom  he  had  no  right  to 
consolidate,  he  must  (of  course)  be  redeemed  without  con- 
solidation.    But  if  the  person  to  whom  the  right  of  redemp- 

(')  1  Ch.  D.,  491. 
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tion  either  belonged  in  the  first  place,  or  might  afterwards 
come  in  default  of  redemption  by  those  standing  before  him, 
was  one  against  whom  he  had  a  right  to  consolidate,  then 
the  decree  ought  to  be  made  accordingly.  In  the  present 
case  the  plaintiffs  were  persons  against  whom  the  appellant 
had  no  right  to  consolidate  the  Union  Street  mortgage  ;  and, 
if  they  did  not  redeem  the  other  property,  their  action  would 
be  simply  dismissed,  and  no  question  as  to  any  posterior 
right  of  redemption  could  arise.  If  they  did  redeem,  the 
securities  which  they  redeemed  would  necessarily,  and  for- 
ever, pass  out  of  the  appellant's  hands,  and  none  of  them 
could  afterwards  be  consolidated  with  the  other  mortgage, 
which  he  retained. 

708]  *I  have  now  to  state  mj  reasons  for  thinking  that 
the  objections  to  the  constitution  of  the  suit,  which  were 
urged  at  your  Lordships'  bar,  ought  not  to  prevail.  They 
were  four  in  number.  The  first  and  second  were,  in  effect^ 
that  the  ultimate  equity  of  redemption  of  the  mortgaged 
premises  was  not  properly  represented  upon  the  record  by 
the  respondent  Price,  who  claims  it  as  trustee  of  a  settle- 
ment made  by  Thomas  Tale  on  the  6th  of  May,  1868 ;  on  the 
ground  that  Thomas  Tale,  on  the  6th  of  October,  1846,  pre- 
sented a  petition  to  the  Bristol  Court  of  Bankruptcy,  under 
the  then  Insolvent  Debtors  Act,  and  that  all  his  interest  in 
the  mortgaged  premises  thereupon  became  vested  in  the 
official  assignee  of  that  court ;  and  that  he  also  executed, 
on  the  9th  of  October,  1846,  an  indenture,  by  which  (if  he 
had  then  any  equity  of  redemption  in  the  premises)  he  con- 
veyed it  to  tfohn  Brend  Winterbotham,  in  trust  for  George 
Tale,  who  had  previously  acquired  the  title  of  the  mort- 
gagees. The  petition  presented  by  Thomas  Tale  to  the  Bris- 
tol Court  of  Bankruptcy  was  produced  from  the  proper 
custody.  On  the  back  of  it  the  word  ''  dismissed  "  is  written, 
in  the  handwriting  of  one  Turner,  who  was  then  an  offi- 
cer of  the  court ;  and  it  was  shown,  that  such  an  indorse- 
ment might  have  been  so  made  according  to  the  course  of 
that  court,  when  a  petition  was  dismissed  for  non-prosecu- 
tion ;  but  that  it  could  not  properly  have  been  made  with- 
out the  authority  of  the  Commissioner  or  the  Registrar. 
The  indorsement  is  not  signed,  or  even  initialed,  and  there 
is  no  entry  corresponding  with  it  in  the  Registrar's  book. 
But  of  the  fact  that  this  petition  was  never  prosecuted,  there 
can  be  no  doubt.  The  order  for  protection,  given  (accord- 
ing to  the  usual  course)  to  the  petitioner,  was  limited  till 
the  7th  of  November,  1845,  and  it  might  then,  and  afterwards 
from  time  to  time,  have  been  renewed ;  but  there  was,  in 
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fact,  no  renewal.  Nothing  was  ever  done  upon  that  peti- 
tion beyond  the  initial  steps  necessarily  and  always  taken 
in  snch  cases  ;  it  plainly  died  a  natural  death  thirty- three 
years  before  the  commencement  of  the  present  action.  Un- 
der these  circumstances  the  presumption  of  fact  is  in  accord- 
ance with  the  indorsement.  The  equity  of  redemption  in 
the  mortgaged  premises,  if  it  had  for  a  time  become  vtifsted 
in  the  official  assignee,  ceased  to  be  so  on  the  dismissal  of 
that  petition.  This  objection  to  the  title  of  *the  re-  [709 
spondent  Price  therefore  fails.  As  to  the  deed  alleged  to 
have  been  executed  by  Thomas  Tale  on  the  9th  of  October, 
1845,  it  has  not  been  produced,  nor  has  its  absence  (if  it  was 
ever  executed)  been  properly  accounted  for.  The  Glouces- 
tershire Banking  Company,  through  which  the  appellant 
claims,  was  at  that  time  sub-mortgagee  of  all  George  Tale's 
interest  in  the  mortgaged  premises ;  and,  if  this  deed  had 
been  really  executed,  it  would  doubtless  have  been  found 
with  the  other  documents  of  title  in  the  possession,  form- 
erly of  that  company,  and  now  of  the  appellant.  The  only 
evidence  of  its  execution  consists  in  certain  entries  in  the 
books  of  Messrs.  Winterbotham,  Bell  &  Co.,  solicitors,  of 
Cheltenham,  who  prepared  a  draft  for  that  purpose,  and  had 
it  engrossed,  under  the  instructions  of  Mr.  Onley,  a  friend 
of  George  Tale  (then  absent  in  India).  If  it  is  the  necessary 
interpretation  of  the  entries  upon  which  the  appellant  re- 
lied that  Thomas  Tale  executed  this  deed  on  the  9th  of  Oa* 
tober,  1845,  they  are  contradicted  by  the  law  stationer's  note 
upon  the  draft  itself,  by  which  it  appears  that  it  was  not 
engrossed  till  the  10th  of  October.  Mr.  John  Brend  Winter-, 
botham  (the  intended  trustee),  who  was  a  member  of  the 
firm  of  Winterbotham,  Bell  &  Co.,  and  Mr.  Onlejr,  have 
both  made  affidavits,  in  which  they  state  their  belief  that 
this  intended  deed  was  never  executed,  or  in  any  way  acted 
upon.  A  Mr.  Packwood  was  the  solicitor  then  acting  for 
Thomas  Tale  ;  and  if  the  entries  in  the  day  book  of  the  firm 
ought  to  be  understood  as  the  appellant  understands  them, 
they  represent  that,  after  receiving  a  letter  from  Mr.  Packr 
wood  on  the  7th  of  October,  to  the  effect  that  Thomas  Tale 
would  not  execute  this  deed,  Messrs.  Winterbotham  &  Co.  on 
the  same  day  persuaded  him  to  do  so,  and  (on  the  next  day 
but  one)  attended  him  and  togk  his  execution  of  it.  Mr* 
Winterbotham  says  (I  think  justly)  that  it  would  have.been 
a  professional  irregularity  for  him  so  to  take  the  execution 
of  the  deed  by  Mr.  Packwood' s  client.  He  never  himself 
executed  that  deed,  and  he  believes  that  the  day  book  entry, 
"Attending   Mr.  T.  Tale,  executing  decid"  (from    which, 
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donbtless,  the  similar  entries  in  other  books  were  trans- 
ferred), ought  to  have  been,  '*  Attending  Mr.  T.  Tale  as  to 
executing  deed."  The  entries  in  these  books  wonld  not  be 
evidence  at  all,  apart  from  the  evidence  of  Mr.  Winterbo- 
710]  tham  ;  and,  if  taken  in  connection  *with  what  Mr. 
Winterbotham  says,  they  certainly  do  not  establish  the  ex- 
ecution of  the  deed,  the  burden  of  proving  which  rested  upon 
the  appellant. 

The  title,  therefore,  of  the  respondent  Price  is  not  dis- 
placed, either  by  the  petition  in  insolvency,  or  by  the  sup- 
posed deed  of  the  9th  of  October,  1845. 

The  next  objection  was,  that  the  cestuis  qiie  trust  of 
Price  under  the  settlement  of  the  6th  of  May,  1868,  ought  to 
have  been  brought  before  the  court.  Having  regard,  how- 
ever, to  Order  xvi,  rule  7,  of  the  Supreme  Court  of  Judica- 
ture, I  think  that  Price  sufficiently  represented  his  cestuis 
que  trust  for  the  purposes  of  this  suit,  no  direction  having 
been  given  by  the  court  to  the  contrary. 

The  last  objection  related  to  the  absence  from  this  record 
of  the  assignee  in  bankruptcy  of  George  Tale,  from  whom 
the  title  of  the  Gloucestershire  Banking  Company  was  origi- 
nally derived,  by  way  of  sub-mortgage,  and  who  afterwards, 
before  the  sale  and  transfer  by  the  Gloucestershire  Banking 
Company  to  William  Jennings  (the  appellant's  predecessor 
in  title),  in  Februaryj  1849,  became  bankrupt.  The  action 
was  commenced  more  than  twenty-seven  years  after  the  dale 
of  that  transfer ;  and  neither  in  his  pleaaings,  nor  (as  your 
Lordships  were  informed  by  counsel  at  the  bar)  before 
either  of  the  courts  below,  was  any  objection  made  bv  the 
appellant  to  the  constitution  of  the  suit,  on  the  ground  that 
the  assignee  in  bankruptcy  of  George  Tale  had,  as  between 
himself  and  the  appellant,  a  subsisting  equity  of  redemp- 
tion, in  respect  of  wnich  he  ought  to  have  i)een  made  a  de- 
fendant. There  is  no  trace  of  any  such  point  having  been 
argued  before  the  Court  of  Appeal.  The  appellant  may 
well  be  conceived  to  have  had  reasons  for  not  taking  any 
such  objection.  If  it  had  been  taken  in  due  time,  the  plain- 
tiffs might  have  been  able,  without  difficulty,  to  meet  it. 
Whatever  might  have  been  its  weight,  if  sooner  taken, 
I  think  it  would  be  against  sound  principle,  and  contrary 
to  the  practice  of  your  Lordships'  House,  now  to  give  effect 
to  it. 

It  only  remains  for  me  to  add,  that  I  would  propose  to 
your  Lordships  that  the  decree  appealed  from  should  be 
varied,  by  reserving  liberty  for  the  respondents,  or  either  of 
them,  or  for  any  of  the  cestuis  que  trust  under  the  deeds  of 
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the  3d  of  December,  1838,  and  the  6th  of  May,  1888,  respect- 
ively (in  case  of  *redemption  of  the  mortgaged  prem-  [711 
ises  included  in  the  decree  by  the  respondent  Jordan),  to 
apply  to  the  Chancery  Division  of  the  High  Coart  of  Justice 
for  tbe  addition  to  the  decree  of  any  further  accounts  and 
directions  consequential  thereon,  which,  by  reason  of  such 
redemption,  the  court  may  think  just.  T  do  not  consider 
that  this  variation  in  the  form  of  the  decree  (in  which  the  ap- 
pellant has  no  interest)  ought  to  affect  the  costs  of  the  ap- 
peal. I  therefore  move  your  Lordships  that^  subject  only 
to  that  variation,  the  decree  be  affirmed ;  and  that  the  appel- 
lant pay  the  costs  of  the  appeal. 

Lord  Blackburn  :  My  Lords,  in  this  case  John  Mills, 
since  deceased,  and  the  respondent  Jordan  instituted  an  ac- 
tion against  Jennings,  to  redeem  certain  property  which  had 
been  mortgaged  by  Thomas  Tale  in  1836  and  1837  to  John 
Merrett,  which  mortgage  had  been  transferred  to  Jennings, 
and  into  possession  of  which  he  or  his  predecessors  had  en- 
tered. And  the  plaintiffs,  in  their  statement  of  claim, 
showed  that  Thomas  Tale,  by  a  deed  of  settlement  made  on 
the  marriage  of  his  daughter  on  the  3d  of  September,  1838, 
conveyed  to  trustees,  for  the  huA)and  and  wife,  the  equity 
of  redemption  of  a  portion  of  the  property  comprised  in  the 
two  mortgages  to  Merrett  of  1836  and  1837,  and  they  showed 
that  the  title  of  those  trustees  had  by  mesne  assignments 
vested  in  the  plaintiffs,  and  they  asked  to  have  the  usual 
accounts  taken,  and  to  redeem  on  payment  of  what  was  due. 
Jennings,  by  his  answer,  set  up  a  claim  to  consolidate  with 
the  mortgage  to  Merrett  mortgages  of  another  piece  of  land 
made  by  Thomas  Tale  to  John  Middleton  in  August,  1834, 
and  February,  1836,  a  charge  in  favor  of  John  Tale  created 
by  deed  of  December,  1836,  by  which  Thomas  Tale  charged 
the  property  comprised  in  Middleton's  mortgages,  and  also 
a  portion  of  the  property  comprised  in  Merrett' s  mortgage, 
but  not  comprised  in  the  settlement  of  1838,  and  a  mortgage 
of  some  property  in  Union  Street,  made  in  1839  by  Thomas 
Tale  to  John  Tale.  This  Union  Street  property  was  not 
comprised  in  either  the  mortgage  to  Merrett  or  the  settle- 
ment of  1838.  All  those  charges  had  been  united  by  vari- 
ous mesne  conveyances  in  Jennings.  And  he  claimed  to 
consolidate  all  those  mortgages  and  securities. 

♦Before  Bacon,  V.C,  the  plaintiffs  did  not  dispute  [712 
that  the  defendant  was  entitled  to  consolidate  the  mortgages 
and  securities  made  before  the  settlement  of  1838,  but  con- 
tended that  he  had  no  right  to  consolidate  those  made  sub- 
sequent to  the  date  of  the  settlement  of  1838.     The  Vice- 
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Chancellor,  withoat  deciding  this  question,  held  that  the 
plaintiffs  ought  to  join,  as  necessary  parties,  those  who  had 
the  equity  of  redemption  in  the  mortgages  and  securities 
which  it  was  conceded  that  the  defendant  was  entitled  to 
consolidate.  And  the  objection  being  pressed,  he  said  that 
the  action  must  be  dismissed  unless  it  was  done,  but  gave 
leave  to  amend  by  adding  parties  or  otherwise. 

The  writ  was  accordingly  amended  by  adding  the  name  of 
John  Price  as  a  defendant,  and  in  the  statement  of  claim, 
besides  other  amendments,  was  inserted. a  prayer,  "that  it 
may  be  declared  that  the  defendant,  John  Jennings,  is  not 
entitled  to  consolidate  as  against  the  plaintiff  any  mort- 
gages of  the  said  Thomas  Tale,  made  subsequent  to  the  date 
of  the  said  settlement  of  the  3d  of  December,  1838." 

The  defendant  Jennings,  by  his  amended  statement  of  de- 
fence, "submits  and  insists  that  be  can  consolidate  and  is 
entitled  to  consolidate  as  well  the  mortgages  or  securities 
made  subsequently  as  those  made  previously  to  the  said  set- 
tlement." The  vice-chancellor  pronounced  no  opinion 
upon  this  question.  The  proof  that  Price  was  the  proper 
party  consisted  in  showing  that  he  was  the  survivor  of  two 
trustees,  to  whom  in  1868  Thomas  Tale  conveyed  all  that  he 
then  had.  And  it  was  proved  that  in  1846  Thomas  Tale  had 
presented  a  petition  for  protection  from  process,  and  under 
6  &  6  Vict.,  c.  116, 8.  1,  all  his  property  vested  in  the  official 
assignee  for  the  time  being.  And  though  by  7  &  8  Vict., 
c.  96,  s.  10,  on  such  petition  being  dismissed  all  such  prop-, 
erty  revests  in  the  petitioner,  it  was  said  that  there  was  no 
evidence  here  that  the  petition  ever  had  been  dismissed.  A 
draft  of  an  assignment  by  Thomas  Tale  to  John  Brend 
Winterbotham  was  produced ;  and  it  was  contended  that 
the  assignment  had  been  executed  in  October,  1845,  by 
Thomas  Tale.  The  dates  and  the  nature  of  the  transaction 
look  most  suspiciously  as  if  a  fraud  upon  the  Court  of 
Bankruptcy  had  been  in  contemplation,  but  nevertheless  if 
713]  the  instrument  had  been  executed  it  would  *have  been 
valid  against  Thomas  Tale.  The  Vice-Chancellor  thought 
that  it  was  proved  that  the  assignment  had  been  executed, 
and  on  that  ground  dismissed  the  action.  The  Court  of  Ap- 
peal, however,  came  to  an  opposite  conclusion  of  fact,  and 
thought  that  the  instrument  was  not  proved  to  have  been 
executed.  I  do  not  think  it  necessary  to  say  more  than 
that  I  quite  agree  with  them.  And  as  to  the  evidence  of  the 
dismissal  of  the  petition,  it  appears  that  the  petition  was 
presented,  and  an  interim  protection  order  till  the  7th  of 
November,  1846,  granted,  and  that  day  was  fixed  for  the 
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farther  examination  of  the  petitioner.  On  that  day  it  ap- 
pears, by  the  Registrar's  book,  that  the  solicitor  who  was 
employed  for  the  petition  was  present  for  other  petitions, 
but  there  is  no  entry  whatever  as  to  this  petition.  When 
no  one  appeared  either  for  the  petitioner  or  for  the  creditors 
the  natural  and  proper  coarse  for  the  Commissioner  was  to 
dismiss  the  petition.  He  might,  if  the  case  appeared  to 
make  it  proper,  adjourn  the  case  to  a  future  day,  or  adjourn 
it  sine  die.  But  though  there  is  no  entry  in  the  Registrar's 
book  that  the  petition  was  dismissed,  there  is,  on  the  back 
of  the  petition,  in  what  is  proved  to  be  the  handwriting  of 
a  deceased  officer  of  the  court,  written  the  word  ''  dismissed," 
and  during  the  thirty-five  years  that  have  since  elapsed 
nothing  has  ever  been  done  on  it.  I  think  this  amply  justi- 
fied the  conclusion  to  which  the  Court  of  Appeal  came,  that 
the  property  had  revested  in  Thomas  Tale  before  he  ex- 
ecuted the  assignment  of  1868. 

The  Court  of  Appeal  had  then  to  determine  the  question 
whether  the  position  contended  for  by  the  plaintin  in  his 
amended  statement  of  claim  before  quoted,  or  that  con- 
tended for  by  the  defendant,  truly  represents  the  law  of 
England  as  administered  in  the  courts  of  equity. 

Tdssellv.  Smith  {')y  a  decision  by  two  very  experienced 
equity  lawyers,  Knight  Bruce  and  Turner,  L.JJ.,  in  1858, 
was  relied  on.  And  the  question  for  the  Court  of  Appeal 
was,  whether  this  decision  was  right,  or  at  least  was  binding 
upon  them.  They  decided  the  question  in  favor  of  the 
plaintiff ;  and  the  first  and  most  important  question  brought 
before  the  House  is  whether  that  decision  was  right.  1  do 
not  think  it  important  to  inquire  whether  *the  Court  [714 
of  Appeal  was  bound  by  the  decision  of  the  Lords  Justices 
as  being  a  court  of  co-ordinate  jurisdiction,  for  this  House 
certainly  is  not  so  bound. 

The  Court  of  Appeal  had  not  to  inquire  whether  the 
defendant  had  or  had  not  a  right  to  consolidate  the  earlier 
mortgages,  nor,  as  I  apprehend,  is  any  question  on  that  now 
before  this  House.  Should  any  one  hereafter  contend  that 
the  plaintiff's  counsel  conceded  more  than  he  was  bound  to 
do,  the  decision  of  the  Court  of  Appeal  will  not  stand  in 
his  way,  though  other  decisions  may.  I  take  it  that  the  only 
question  before  this  House  is,  whether,  where  the  mortgage 
on  one  property  is  not  created  till  after  the  equity  of 
redemption  in  the  other  property  has  been  parted  with, 
there  is,  as  against  the  purchaser,  an  equity  to  consolidate 
the  two. 

(»)  De  G.  &  J.,  718 ;  27  L.  J.  (Oh.),  694^ 
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And  I  do  not  think  it  concluBive  that  the  alleged  equity 
was  one  which,  if  tlie  matter  were  res  Integra^  could  not  be 
maintained,  nor  even  that  it  was  such  as,  in  the  name  of 
equity,  would  work  injustice.  Some  of  the  rules  acted  on 
in  the  courts  of  equity,  in  the  kindred  subject  of  tacking 
securities  on  the  same  property,  are  founded  upon  this,  that 
a  mortgage,  after  the  time  specified  for  redemption  had 
expired,  was  an  absolute  estate,  which  no  doubt  it  was  at 
law,  and  that  the  equity  of  redemption  was  only  a  personal 
equity  to  take  away  the  legal  estate  from  him  in  whom  it 
was  vested,  which  perhaps  it  originally  was.  It  would 
seem  that  now  after  for  a  very  long  time  equitable  estates 
have  been  treated  and  dealt  with  as  to  all  other  intents 
estates,  any  rules  founded  on  the  antiquated  law  ought  to 
be  no  longer  applicable,  and  that  cessante  raiione  cessare 
debet  et  lex;  but  some  rules  apparently  founded  on  this 
antiquated  law  have  been  so  uniformly  and  long  acted  upon 
that  they  must  be  treated  as  still  binding.  And  the  rule  first 
laid  down  in  Marsh  v.  Lee  {^)  that  if  there  was  a  subsequent 
mortgagee  (who,  as  the  legal  estate  was  in  another,  could 
only  be  a  mortgagee  of  the  equity  of  redemption),  but 
whose  claim  being  prior  in  time  to  that  of  a  third  mortgagee 
would  be  satisfied  before  that  of  the  third  mortgagee,  yet  if 
the  third  mortgagee  acquired  the  legal  estate  even  with  full 
knowledge  of  the  existence  of  the  second  mortgage,  he 
715]  should  be  entitled  to  squeeze  out  the  second  •mort- 
gage. In  Brace  v.  Duchess  of  Marlborough  ("),  in  1728,  the 
Master  of  the  Rolls  thought  the  rule  of  equity  was  so  set- 
tled, "not,  however,  without  great  appearance  of  hardship; 
for  still  it  seems  reasonable  that  each  mortgagee  should  be 
paid  according  to  his  priority,  and  hard  to  leave  a  second 
mortgagee  without  remedy,  who  might  know  when  he  lent 
Lis  money  that  the  land  was  of  sufficient  value  to  pay  the 
first  mortgage,  and  also  his  own ;  to  be  defeated  of  a  just 
debt  by  a  matter  inter  alios  acta^  a  contrivance  between  the 
first  mortgagee  and  the  third,  is  great  severity." 

Yet  notwithstanding  these,  as  it  seems  to  me,  unanswer- 
able objections  to  the  rule,  he  considered  it  established. 
And  ill  Wortley  v.  Birkheadi^)  Lord  Hardwicke  intimates, 
I  think  pretty  plainly,  that  if  it  were  then  to  be  settled  for 
the  first  time  he  would  have  decided  the  other  way,  but  that 
it  was  settled ;  and  in  Titley  v.  Daties  C),  A.D.  1743,  he 
acted  upon  it ;  and  now,  after  the  lapse  of  nearly  a  century 
and  a  half  more,  I  think  only  the  Legislature  can  do  away 

C)  2  Vent.  837.  (»)  2  Ves.  Sen..  571. 

n  2  P.  Wma.,  491,  492.  (*)  2  Y.  4  0.  (Ch),  899. 
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with  this  rule,  which,  however,  does  not  apply  to  this,  which 
is  not  a  case  of  tacking,  or  gaining  priority  for  a  paisne 
incumbrance  on  the  same  property,  but  a  case  of  consoli- 
dating incumbrances  on  two  different  properties. 

But  though  a  rule,  even  though  it  works  what  is  not  jus- 
tice, may  be  established  by  a  long  series  of  decisions  to  be 
the  rule  of  equity,  yet  when  it  is  alleged  that  a  rule,  pro- 
ducing such  a  lamentable  result  exists  in  a  particular  case, 
the  burthen  of  proof  lies  strongly  on  those  who  assert  it  to 
show  that  it  is  established  either  by  decided  cases,  or  by 
evidence  of  such  a  long  continued  practice  as  shows  that 
there  are  not  cases  only  because  the  rule  has  never  been 
disputed. 

And  though  I  cannot  doubt  that  the  Lords  Justices 
thought  that  the  rule  on  which  they  acted  in  Tassell  v. 
SmiUh  (*)  was  already  established,  and  though  it  is  reason- 
able to  suppose  that  two  judges  who  had  such  long  and 
great  experience  in  courts  of  equity  had  grounds  for  so 
thinking,  yet  the  discussion  at  your  Lordships'  bar  has  con- 
vinced me  that  they  made  a  mistake. 

The  earliest  case  cited  is  Pope  v.  Onslow  (").  In  Ex  parte 
^KinffHy  before  Lord  Hardwicke  in  1750,  that  case  [716 
•was  cited  as  establishing  that  where  A.  had  two  mortgages 
upon  different  independent  estates  of  the  mortgagor,  one  a 
deficient  security  and  the  other  more  than  sufficient,  the 
mortgagor  should  not  redeem  the  last  without  making  good 
the  deficiency  of  the  other  security  ;  but  the  Lord  Chancel- 
lor said  that  he  was  not  satisfied  that  this  was  the  established 
rule  of  the  court.  Both  Hall,  V.C.,  in  Baker  v.  Cfray{*)j 
and  Cotton,  L.  J.,  in  the  present  case,  say  that  Lord  Hard- 
wicke afterwards  changed  his  opinion.  1  suppose  they  are 
right,  though  I  have  not  been  able  to  discover  the  case  in 
which  he  said  so.  I  have  read  Titley  v.  Dames  {^)  with 
attention,  and  it  seems  to  me  that  Lord  Hardwicke  there 
thought  that  Titley,  having  an  equitable  mortgage  on  one 
portion  of  property  mortgaged  to  Shepheard,  had  a  right, 
as  against  Shepheard  and  all  who  claimed  under  him,  to 
redeem  the  whole  property  ;  and  that  then,  having  done  so, 
Titley,  who  had  the  legal  estate  in  the  whole,  had  got  a 
right,  as  against  both  Shepheard  and  those  who  claimed 
nnder  him,  to  retain  the  whole  till  paid  off  his  equitable 
mortgage,  though  only  on  the  part.  This,  like  Brace  v. 
Duchess  of  Marlborough  (*),  may  be  unquestionable  equity, 

(»)  2  De  G.  A  J.,  Y13 ;  2Y  L.  J.  (Ch),  694.         (*)  1  Ch.  D.,  at  p.  494. 
(«)  2  Vern.,  286.  (*)  2  Y.  <fe  C.  (Ch.),  399. 

(»)  1  Atk.,  300.  (•)  2  P.  Wms.,  491. 
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thoQgh,  to  say  the  least,  questionable  justice,  but,  as  it 
seems  to  me,  has  nothing  to  do  with  consolidation,  and 
indeed  Ex  parte  King{')  was  subsequent  in  date  to  Titley 
V.  Davies  ("). 

It  is  not,  however,  I  think,  important  whether  Lord 
Hardwicke  changed  his  opinion  or  not,  if,  as  I  think  is  the 
case,  the  rule,  as  far  as  laid  down  in  Pope  v.  Onslow  ('),  has, 
since  Lord  Hardwicke^  s  time,  been  recognized  as  the  settled 
rule  in  equity. 

In  Willie  v.  Lugg{*\  in  the  year  1761,  the  Lord  Chancel- 
lor (Lord  Northington)  said  that  the  principle  upon  which 
the  court  proceeds  continued  as  long  as  the  equity  of 
redemption  remains  united;  but,  he  said,  "there  seems 
also  a  manifest  distinction  between  this  case  and  the  case  of 
a  purchase  subject  to  a  mortgage,  for  there  the  purchaser 
acquires  a  right  to  redeem  that  particular  mortgage,  and 
when  he  comes  to  redeem  he  offers  to  equity  to  pay  all  that 
his  estate  is  a  debtor  for."  Certainly  Lord  Northington 
717]  *was  not  of  opinion  that  the  eguity  subsequently 
laid  down  in  Tassell  v.  Smith  (*)  then  existed. 

In  Jones  v.  Smith  (*),  in  1794,  Lord  Alvanley,  then  Sir 
Pepper  Arden  and  Master  of  the  Rolls,  says:  ^^Popev.  On- 
slcm  ('),  followed  by  two  modern  cases,  has  settled  the  point 
that,  as  against  the  mortgagor  or  his  assignee,  and,  tnere- 
fore,  I  must  suppose,  against  all  the  creditors,  if  there  are 
two  legal  mortgages  which  at  law  are  become  absolute  (for 
that  must  be  the  principle)  the  mortgagee  shall  insist  on 
being  redeemed  as  to  both  or  neither." 

The  two  modern  cases,  which  he  cites  from  the  Registrar's 
book,  are  Cator  v.  Charlton^  21st  June,  1775  (I  suppose 
decided  by  Lord  Bathurst),  and  CoUet  v.  Munden  in  1786, 
decided  by  Lord  Kenyon  on  the  authority  of  the  first  In 
Cator  V.  CJiarlton,  as  stated  by  Lord  Alvanley,  the  different 
mortgages  were  all  made  whilst  the  mortgagor  was  owner 
of  the  equity  of  redemption  of  the  whole;  and  it  was 
insisted  that  the  plaintiff,  who  afterwards  purchased  the 
equity  of  redemption,  had  at  the  time  of  his  purchase  notice 
of  the  other  mortgages. 

In  Ireson  v.  Denn{^\  a.d.  1786,  just  two  years  after /<m^* 
v.  Smith  (*),  Lord  Alvanley  is  reported  to  say,  "  He  did  not 
know  why  such  a  rule  was  ever  laid  down,  but  it  had  been 
decided  by  many  cases  that  a  mortgagee  of   two  distinct 

(»)  1  Atk.,  800.  (»)  2  De  G.  4  J.,  718;  2Y  K  J.  (Ch.),694. 

(*)  2  Y.  A  C.  (Ch.),  89R  (•)  2  Vea.  jun.,  872,  876. 

(»)  2  Vern..  286.  (')  2  Cox,  425. 

(*)  2  Eden,  78.  (*)  2  Yes.  Jan.,  872. 
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estates  upon  distinct  transactions  from  the  same  mortgagor 
was  entitled  to  hold  both,  even  against  the  purchaser  of  the 
equity  of  redemption  of  one  of  the  mortgaged  estates  with- 
out notice  of  the  other  mortgage,  until  payment  of  the 
whole  money  due  on  both  mortgages." 

But  the  case  before  him,  like  the  cases  which  he  mentions 
in  Jones  v.  Smith  {^\  was  a  case  of  two  mortgages  made  to 
the  same  person  whilst  the  equity  of  redemption  belonged 
to  the  same  person,  who  afterwards  assigned  the  equity  of 
redemption  in  one  of  the  estates.  Even  if  it  was  established 
that  in  such  a  case  the  right  to  consolidate  would  be  good 
against  the  assignee,  it  does  not  seem  to  me  to  follow  that  it 
would  be  good  against  an  assignee  of  the  equity  of  redemp- 
tion of  one  of  the  estates  made  whilst  the  two  mortgages 
were  not  yet  vested  in  the  same  person,  still  less  as  against 
one  made  before  the  mortgage  of  the  other  estate  existed. 

*The  next  reported  decision  is  that  of  White  v.  Sill'  [718 
acre(^\  before  Alderson,  B.,  sitting  in  equity.  The  facts, 
as  stated  in  the  judgment,  were  that  James  Hillacre  mort- 
gaged Madgeon,  and  died  leaving  the  equity  of  redemption 
to  Thomas  Hillacre  in  fee ;  at  that  time  the  mortgage  was 
vested  in  Clark,  and  so  continued  till  after  Thomas  Hill- 
acre's  death  in  1815.  Then  Thomas,  who  was  owner  in  fee 
of  Westhay,  mortgaged  it  to  Clitsome  in  1812.  In  1816 
Thomas  died,  and  devised  Madgeon  to  one  set  of  devisees, 
and  Westhay  to  another.  ''This,"  says  Alderson,  B., 
*' being  the  state  of  facts,  Clark  in  1816  assigns  to  Clitsome 
the  mortgage  on  Madgeon,  and  then,  for  the  first  time,  the 
two  mortgages  are  united  in  one  person.  I  am  of  opinion 
that  the  plaintiff  has  no  right  to  tack"  (consolidate)  ''under 
these  circumstances.  The  right  seems  to  have  been  estab- 
lished upon  this  principle,  that  where  a  mortgagee  is  in 
possession  of  the  legal  estate  in  two  properties  as  a  security 
for  money  lent  on  them,  a  court  of  equity  will  not  allow 
the  person  entitled  to  the  equity  of  redemption  to  redeem 
either  unless  he  redeems  both,  and  allows  the  mortgagee  a 
lien  on  the  whole  for  his  whole  debt.  But  this  principle 
manifestly  cannot  apply  to  a  case  where  the  equity  of 
redemption  belongs  to  different  persons.  Here  that  is  so, 
and  these  persons,  though  volunteers  as  it  is  said,  became 
entitled  under  Thomas  Hillacre's  will,  before  the  assign- 
ment of  the  mortgage  on  Madgeon  was  made  to  Clitsome." 
Notwithstanding  the  observations  of  Lord  Hatherley  in 
Beeoor  v.  I/uck{*)j  I  must  own  that  Baron  Alderson' s  judg- 
es 2  Yea.  Jan.,  872.  (»)  8  Y.  A  C.  (Ex.),  697,  608. 
(»)  Law  Rep.,  4  Eq.,  587. 
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ment  has  an  appearance  at  least  of  good  sense,  and  of  fur- 
thering justice,  or  perhaps  I  should  say  of  refusing  to 
further  injustice,  that  to  my  mind  is  very  persuasive.  It  is 
not,  however,  necessary  in  the  present  case  to  form  any 
opinion  on  this  point. 

White  V.  Hillacre{^)  was  not  cited  in  Tassell  v.  Smith  {*)^ 
which  is  to  be  lamented,  for  if  it  had  the  Lords  Justices 
would  have  no  doubt  explained  why  and  how  it  was  just 
that  the  purchaser  of  the  equity  of  redemption  of  Black- 
acre  should  be  under  any  obligation  to  fulfil  the  equities 
which  his  vendor  had,  after  the  sale,  become  liable  to  fulfil 
in  respect  of  Whiteacre,  with  which  the  purchaser  of  the 
equity  of  redemption  of  Blackacre  never  had  anything  to  do, 
719]    *for  this  does  not,  I  think,  evidently  follow,  even  if 
it  was  settled  that  if   the  two  mortgages  had  been  united 
before  the  sale  of  the  equity  of  redemption,  iao  that  the  ven- 
dor was  then  liable  to  fulfil  them,  that  equity  should  pre- 
vail.    And   if,  as  is  very  likely,  they  had  said   that   the 
objections  to  this  were  not  stronger  than  those  against  tack- 
ing stated  in  Brace  v.  Duchess  of  Marlborough (^\  but  that 
long  settled  rules  ought  not  to  be  departed  from,  they  would 
have  had  to  consider  whether  there  was  any  settled  rule,  or, 
indeed,  any  decision  at  all,  that  the  purchaser  of  Blackacre 
was  under  any  obligation  to  fulfil  an  equity  of  his  vendor 
in  respect  of  a  debt  first  incurred  after  the  sale  of  Black- 
acre  though  secured  on  Whiteacre,  which  might  not  even 
have  been  the  property  of  the  vendor  at  the  time  of  the  sale 
of  the  equity  of  redemption.     All  that  appears  in  the  report 
to  have  been  said  by  Turner,  L.J.,  is,  that  ''one  who  comes 
to  redeem  a  security  cannot  do  so  without  redeeming  any 
other  security  which  the  defendant  holds  upon  property  of 
his."     He  does  not  notice  that  the  estate  which  the  vendor 
pledged 'after  he  had  sold  the  equity  of  redemption  could 
in  no  natural  sense  of  the  words  be  called  the  property  of 
the  purchaser.     And  he  cites  no  authority  to  show  that  an 
artificial  rule  was  established  by  which  it  was  to  be  treated 
as  his.     Hall,  V.C,  in  Baker  v.  Oray{*)y  searched  for  such 
'  an  authority,  and  found  none.    The  Lords  Justices  in  the 
present  case  could  find  none.     The  very  experienced  counsel 
who  argued  for  the  appellant  at  your  Lordships'  bar  could 
find  none  but  those  on  which  I  have  already  commented. 
And  of   those  it  seems  to  me  that  what  is  said  by  Lord 
Alvanley  in  Ireson  v.  Denn  (')  is  the  only  authority  prior  to 

(')  8  Y.  &  C.  (Ex.).  597,  608.  («)  2  P.  Wma.,  491. 

O  2  De  G.  it  J.,  713;  27  L.  J.  (Ch.),        (*)  \  Ch.  D.  491. 
694.  (»)  2  Cox.  426. 


Vol  VI.]  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  721 

fi.L.  (E.)  Jennings  v.  Jordan.  1681 

Tassell  v.  Smith  (*)  that  has  any  bearing  on  the  case,  and 
that,  I  think,  does  not  go  so  far  as  is  required.  I  think  that 
the  doctrine  of  consolidation  of  mortgages  onght  not  to  be 
carried  further  than  it  has  been,  and  that  TasseUv.  Smith  {') 
did,  at  least  as  far  as  regards  a  mortgage  made  on  another 
property,  after  the  equit^  of  redemption  in  the  first  mort- 
gage had  been  parted  with,  carry  it  further  than  ever  had 
been  done  before,  and  should  not  be  followed. 

The  decree  was  made  as  it  was  asked  for  by  the  defend- 
ant, and  *not  objected  to  by  the  plaintiff,  consolidat-  [720 
ing  the  mortgages  prior  to  the  settlement  of  1838.  After  it 
had  been  drawn  up  as  the  parties  asked,  and  as  the  court 
meant  it  to  be,  the  defendant  found  reason  to  fear  that  he 
had,  under  the  belief  that  it  was  for  his  benefit,  asked  for  a 
consolidation  which  it  would  have  been  more  prudent  for 
him  not  to  ask  for.  And  he  sought  to  set  aside  the  whole 
proceedings  and  make  the  plaintiff  redeem  only  Merrett's 
mortgage,  as  the  plaintiff  originally  asked,  not  on  the  ground 
that  there  had  been  any  mistake  on  the  part  of  either  him- 
self or  the  court,  but  because  he  feared  he  had  been  injudi- 
cious. I  think  he  should  have  thought  of  all  this  before, 
and  that  the  Court  of  Appeal  properly  rejected  his  applica- 
tion. 

There  remains  only  the  question  whether  the  order  to 
carry  out  the  decree  of  the  Court  of  Appeal  requires  amend- 
ment. 

The  appellant  has  not,  I  think,  anything  of  which  to  com- 
plain. The  order  as  it  stands  does  not  subject  him  to  any- 
thing to  which  he  ought  not  to  be  liable ;  or  deprive  him  of 
anything  to  which  he  is  entitled.  But,  as  it  is  possible, 
though  I  think  not  probable,  that  the  state  of  the  accounts 
may  turn  out  to  be  such  that  those  who  are  beneficially 
interested  in  the  equities  of  redemption  of  the  different 
properties  may  require  some  further  protection,  I  agree  that 
the  order  should  be  varied  as  proposed.  I  entirely  agree 
that  this  variation  should  make  no  difference  in  the  costs. 

Lord  Watson:  I  am  of  the  same  opinion  with  your 
Xfordships  upon  all  the  questions  raised  in  this  appeal ;  and 
these  have  been  so  fully  dealt  with  by  your  Lordships  that 
it  is  not  necessary  for  me  to  refer  to  them  in  detail. 

Upon  the  most  important  of  these  questions — that  which 
concerns  the  right  of  the  appellant  to  consolidate,  as  against 
the  plaintiffs,  the  mortgage  of  the  30th  of  October,  1839,  I 
have  a  single  word  to  say.    The  principles  of  equity  as 

0)  a  De  G.  <k  J.,  718 ;  27  L.  J.  (Ch.),  694. 

34  Eno.  Rep.  46 
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settled  iu  the  law  of  England  are  generally  such  as  com- 
mend themselves  at  once,  even  to  minds  unfamiliar  with 
that  law ;  but  I  must  confess  that  in  the  present  case  I  have 
been  unable  to  apprehend  or  appreciate  the  equitable  con- 
siderations upon  wnich  the  doctrine  of  consolidation  of  mort- 
721]  gageSj  as  now  established,  must  be  supposed  to  *rest. 
The  doctrine  appears  to  me  to  have  its  root  in  equity.  If 
A.  has  separately  mortgaged  two  estates  to  B.,  it  seems  to 
be  just  and  reasonable  that  a  court  of  equity  should  decline 
to  aid  A.  in  redeeming  one  of  these  estates,  except  upon 
condition  of  his  paying  to  B.  the  other  mortgage  debt,  which 
might  be  insufficiently  secured.  But  the  equitable  charac- 
ter of  the  considerations  which  have  led  to  the  growth  and 
development  of  the  doctrine,  as  against  purchasers  of  the 
mortgagor's  equity  of  redemption,  is  by  no  means  so  appa- 
rent. It  was  argued  that  the  doctrine  has  now  been  carried, 
by  authoritative  decision,  to  this  limit, — that  the  purchaser 
of  the  equity  of  redemption  is  affected,  not  only  by  rights 
to  consolidate  actually  existing  at  the  date  of  his  purchase, 
but  by  rights  which  were  not  in  esse  at  that  time.  How  far 
that  proposition  is  well  founded,  it  does  not  appear  to  me 
to  be  necessary  to  determine,  because  the  appellant  cannot 
succeed,  upon  this  part  of  his  case,  unless  he  can  carry  the 
doctrine  beyond  that  limit.  He  must  show  that  the  right 
of  the  purchaser  of  the  equity  of  redemption  ought  to  be 
affected  by  claims  to  consolidate  arising  out  of  acts  of  the 
mortgagor  subsequent  to  its  sale.  My  Lords,  I  am  unable 
to  understand  upon  what  i)rinciple  a  vendor  should  be  per- 
mitted to  deal  with  and  impose  burdens  upon  an  estate 
which  has  ceased  to  be  his ;  and  there  being  no  authority 
to  support  the  appellant's  contention,  except  it  may  be  the 
G2im  01  Tassell'v.  Smith  {^\  I  think  that  contention  is  un- 
sound. 

Order  of  the  Court  of  Appeal  of  the  14th  of  Pebrary, 
1880,  varied,  by  reserving  liberty  for  the  respon- 
dents, or  either  of  them,  or  for  any  of  the  cestuis 
que  trust  under  the  deeds  of  the  3d  of  December, 
1838,  and  the  6th  of  May,  1868,  respectively  (in 
case  of  redemption  of  the  mortgaged  premises  in- 
cluded in  the  Order  by  the  respondent  Jordan), 
to  apply  to  the  Chancery  Division  of  the  High 
Court  of  Justice  for  the  addition  to  the  Order  of 
any  further  accounts  and  directions  consequential 
thereon,  which  by  reason  of  such  redemption  the 

P)  8  Pe  G.  &  J.,  Y18  ;  2Y  K  ^.  (Ch.),  694. 
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court  may  thin^c  just :  Orders  *complained  [722 
of  in  the  appeal,  subject  to  the  above  mentioned 
variation,  affirmed  with  costs :  Cause  remitted  to 
Chancery  Division. 

Lords'  Journals,  3d  August,  1881. 

Solicitors  for  appellant:  Bompas^  Bischoff  &  Dodgson^ 
for  E.  &  E.  L.  Waugh  &  Musgrave,  Cockermouth. 

Solicitors  for  respondents :  Wdterhouse  &  Winterhotham^ 
for  Winterbotham,  Bell  &  Co.,  Cheltenham. 
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The  London  and  County  Banking  Company  (Limited), 
Appellants  /  and  Thomas  Ratoliffe,  Respondent. 

Mortgage— Depodt  of  TtUe  Deeds  mth  Bank— Banker* s  Lien — Loan  byeauUabU 
.  Mortgagee  after  notice  of  Contract  of  Sale —  Vendor  and  Purchaser — Lien  of 
Unpaid  Vendor, 

The  owner  of  land,  after  depositing  the  title  deeds  with  a  bank  as  security  for  all 
flams  then  or  thereafter  to  become  due  on  the  general  balance  of  his  account  with 
the  bank,  contracted  with  the  knowledge  of  the  rank  to  sell  the  land  to  one  who  had 
notice  of  the  terms  of  the  deposit  The  vendor  afterwards  paid  into  his  own  account  at 
the  bank  sums  which  in  the  whole  exceeded  the  debt  due  to  the  bank  on  his  balance 
at  the  time  of  the  contract  of  sale,  so  that  on  the  principle  of  Clayton's  Case  (1  Mer.,  685) 
that  debt  was  discharged.  The  bank,  without  giving  notice  to  the  purchaser,  con- 
tinued the  account  and  made  fresh  advances  to  the  vendor,  so  that  on  the  eeneral 
balance  there  was  always  a  debt  to  the  bank.  The  purchaser,  who  never  had  notice 
of  the  fresh  advances,  paid  the  purchase-money  by  instalments  to  the  vendor : 

Hddt  affirming  the  decision  of  the  Court  of  Appeal,  that  on  the  principle  of  Hop- 
*  kinaon  v.  RoU  (9  H.  L.  C.  514)  the  bank  had  no  charge  on  the  land  as  against  the 
purchaser  for  the  fresh  advances : 

Held^  also,  that  the  bank  had  no  charge  upon  the  purchase-money : 

Per  Lord  Blackburn  :  A  purchaser  of  land,  with  notice  that  the  title  deeds  have 
been  deposited  with  a  bank  as  security  for  the  general  balance  on  the  vendor^s  pres- 
ent and  future  account,  is  not  bound  to  inquire  whether  the  *bank  has  after  [723 
notice  of  the  purchase  made  fresh  advances.  The  burden  lies  on  the  bank  advanc- 
ing on  the  security  of  the  unpaid  vendor's  lien  to  give  the  purchaser  notice  that  it 
has  so  done  or  intends  so  to  do. 

Appeal  from  an  order  of  the  Court  of  Appeal  ('). 

The  action  was  brongbt  against  the  respondent  by  the  ap- 
pellants as  eqnitable  mortgagees  of  certain  hereditaments 
at  Earleigh,  the  conveyance  of  which  to  J.  W.  Batten,  the 
vendor,  who  was  a  customer  of  the  bank,  had  been  depos- 
ited by  him  with  the  bank  as  a  security  for  the  payment  of 
his  then  overdrawn  account,  and  for  all  money  which  should 
at  any  time  be  due  from  him  to  the  bank  on  the  general  bal- 

(')  Not  reported. 
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ance  of  his  account.  Batten,  with  the  knowledge  of  the 
bank,  contracted  to  sell  his  property  to  the  respondent,  who 
employed  the  vendor's  solicitor  to  preparer  his  conveyance, 
and  afterwards  paid  or  accounted  for  the  purchase  mooey 
to  the  vendor.  The  vendor  continued  to  deal  with  the 
bank,  but  ultimately  became  bankrupt,  with  a  large  balance 
to  the  debit  of  his  account.  The  facts  were  complicated, 
but  will  sufficiently  appear,  with  the  arguments,  from  the 
judgments  of  Lords  Selborne  and  Blackburn.  The  action 
was  tried  before  Bacon,  V.C.,  who  held  that  the  rule  in 
daytoiis  Casei^)  had  no  application,  and  by  his  order, 
dated  the  10th  of  May,  1879,  declared  that  the  security  of 
the  bank  was  paramount  to  the  title  of  the  respondent,  and 
that  the  respondent  was  a  trustee  of  the  premises  for  the 
bank,  and  gave  consequential  relief  founded  upon  such 
declaration. 

The  Court  of  Appeal  on  the  24th  of  March,  1880,  reversed 
the  Vice-Chancellor's  decision,  considering  the  case  to  be 
within  Hopkinson  v.  Jiolt{*\  and  the  rule  in  Clayton's 
Cdsei^)  to  be  applicable,  and  dismissed  the  action  with  costs. 

May  19,  20,  23.  Benjamin,  Q.C.,  Davey^  Q.C.,  and  Rus- 
sell  jRobertSy  for  the  appellants. 

John  Pearson,  Q.C.,  and  Horton  Smith,  Q.C.  {Ingle  Joyce 
with  them),  for  the  respondent. 

Davey,  Q.C,  replied. 
724]    *Their  Lordships  took  time  to  consider. 

June  14.  The  Lord  Chancellor  (Lord  Selborne) :  My 
Lords,  the  appellants  in  this  case  claim  under  an  equitable 
mortgage  of  certain  real  estate  at  Earleigh,  near  Reading, 
given  to  them  by  one  of  their  customers  named  Batten,  to 
secure  the  then  present  and  future  general  balance  of  his 
banking  account  with  them.  The  conveyance  of  that  estate 
(from  a  vendor  to  him  named  Spokes)  was  deposited  by 
Batten  with  the  bank ;  the  purpose  of  the  deposit  being  de- 
clared by  a  memorandum  in  writing,  dated  the  17th  of  Jan- 
uary, 1873,  bjr  which  Batten  engaged  to  give  the  bank, 
whenever  required,  legal  mortgages  of  this  (and,  as  I  collect, 
of  other  properties,  the  deeds  or  documents  relating  to 
which  were  also  at  the  same  time  deposited) ;  and  declared, 
that  the  security  should  not  be  considered  satisfied  by  the 
payment  or  liquidation  of  any  sums  to  be  thereafter  from 
time  to  time  due  on  the  balance  of  the  account,  but  should 
extend  to  cover  all  future  sums  which  should  at  any  time 
be  or  become  due.     This  memorandum  was  afterwards  can- 

0)  \  Mer.,  685,  (»)  9  H.  L.  C,  6U. 
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celled,  and  another  secarity,  in  the  same  terms  (except 
the  date,  and  an  unimportant  variance  in  the  description 
ol  part  of  the  property),  was  signed  in  lieu  of  it,  ana  was 
given  by  Batten  to  the  bank,  on  the  17th  of  June,  1874. 
One  of  the  questions  in  the  case  might  be,  whether  this 
cancellation  and  substitution  of  1874  did  not  put  an  end 
to  the  securitv  of  1873,  under  which  alone  the  appellants 
could  be  entitled  to  make  any  claim  against  the  respondent. 
But  I  prefer  to  consider  the  case  upon  its  meritsi  as  if  no 
such  cancellation  or  substitution  had  taken  place. 

On  the  28th  of  April,  1873,  an  agreement  in  writing  was 
signed  by  Batten,  and  by  the  respondent  (his  brother-in-law), 
for  the  sale  by  B%tten  to  the  respondent  of  part  of  the  real 
estate  at  Earleigh,  comprised  in  the  conveyance  deposited 
with  the  bank.  The  purchase-money  (£3,200)  was  treated  as 
divisible  into  three  sums;  £1,600  for  one  part,  called  ''Can- 
terbury Villas;"  £900  for  another  part,  called  ''Woodbine 
Villas ; "  and  £800  for  the  remaining  part,  called  "  Twyford 
Villas."  A  deposit  of  £25  was  paid,  and  the  24th  of  May, 
1873,  was  fixed  for  payment  of  the  rest  of  the  purchase- 
money,  and  for  conveyance  and  completion  of  the  purchase, 
^possession  to  be  given  to  the  purchaser  as  from  that  [725 
date.  Batten  agreed,  in  the  ordinary  way,  to  ntake  a  good 
title,  which  would,  of  course,  be  a  title  free  from  incum- 
brances, and  he  was  to  retain  all  deeds  and  documents  in 
his  possession  relating  to  any  property  other  than  that  sold 
to  the  respondent,  covenanting  in  the  usual  way  for  their 
production.  The  effect  of  this  last  stipulation^  was,  that 
the  respondent,  as  purchaser,  could  not  claim  the  possession 
of  the  deed  of  conveyance  from  Spokes,  which  had  been 
deposited  with  the  bank,  and  which  related  to  other  prop- 
erty, as  well  as  to  that  sold  to  him.  In  addition  to  the 
terms  embodied  in  this  agreement  of  the  28th  of  April,  1873, 
it  was  also  stipulated  between  Batten  and  the  respondent 
(by  letters  which  passed  between  them)  that  two  debts  then 
due  from  Batten  to  the  respondent  and  the  respondent's 
wife,  for  sums  exceeding  together  £800,  should  be  set  off 
against  the  purchase-money  of  £8,200. 

The  appellants  and  the  respondent  had  respectively  notice, 
the  former  of  the  contract  of  sale  from  Batten  to  the  respon- 
dent, the  latter  of  the  appellants'  security  of  the  17tn  of 
January,  1873.    The  contract  and  the  notice  of  it  to  the  ap- 

Eellants  were  (or  may  for  the  present  purpose  be  treated  as 
aving  been)  contemporaneous.  The  amount  then  due  to 
the  appellants  on  the  balance  of  their  banking  account  with 
Batt^  was  £1,779  6^.  Id.  and  of  this  the  respondent  must 
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be  deemed  to  have  had  notice.  The  contract,  so  far  as  re- 
lates to  Canterbury  Villas,  was  completed,  by  conveyance 
and  payment  of  the  £1,600  apportioned  to  that  part  of  the 
property,  on  the  28th  of  May,  1873,  with  the  appellants' 
knowledge,  who  received  £1,100  (part  of  this  £1,500)  on  the 
6th  of  June  from  Batten's  solicitor,  the  remaining  £400 
being  received,  without  objection  from  the  appellant^  by 
Batten  himself.  Another  conveyance  in  fee  simple  of  all 
the  rest  of  the  property  agreed  to  be  sold  was  also  at  the 
same  time  executed,  and  was  left  with  Batten's  solicitor 
until  the  rest  of  the  purchase-money  should  have  been  paid 
(as  it  eventually  was,  in  several  instalments)  by  the  respon- 
clent  to  Batten.  The  latest  of  these  payn^nts  was  made  on 
the  11th  of  March,  1876,  after  which  the  conveyance  from 
Batten  was  delivered  up  to  the  respondent.  The  appellants 
726]  bad  no  notice  of  the  execution  of  this  conveyance,  *or 
of  any  of  the  payments  made  by  the  respondent  to  Batten  in 
respect  of  the  property  comprised  in  it,  until  some  time 
after  the  last  payment. 

Under  these  circumstances  it  results  from  the  decision  of 
your  Lordships'  House,  in  Bbpkinson  v.  Rolt{%  that,  as 
against  the  title  of  the  respondent,  the  purchaser,  under  the 
contract  of  the  28th  of  April,  1873,  no  further  charge  on  the 
real  estate  comprised  in  that  contract  could  be  created  in 
addition  to  the  balance  of  £1,779  Qs.  Id.  at  that  time  due  by' 
any  subsequent  advances  which  the  bank  might  make  to 
Batten.  Nor  can  I  discover  anvthing  in  the  nature  or  terms 
of  the  appellants'  security  of  the  17th  of  January,  1873,  to 
prevent  tne  extinction  of  that  debt  of  £1,779  Qs.  Id.  due  on 
the  28tji  of  April,  1873,  by  means  of  payments  afterwards 
made  by  Batten  to  the  general  credit  of  nis  banking  account, 
upon  the  principle  of  Clayton^ s  Cas€{^).  In  point  of  fact 
those  payments  were,  before  the  end  of  the  same  year  1873, 
more  than  sufficient  to  extinguish  the  whole  of  that  debt; 
and  although,  in  the  continuation  of  the  account,  there  was 
always  a  considerable  balance  due  to  the  bank,  the  whole 
debt,  subsequent  to  1873,  was  for  advances  later  than  the 
28th  of  April,  1873.  The  continued  possession  by  the  appel- 
lants of  the  deed  of  conveyance  from  Spokes  to  Batten  (re- 
lating, as  it  did,  to  other  property  besides  that  sold  to  the 
respondent),  makes,  in  my  opinion,  no  diflference  in  the  case. 

Upon  the  statement  of  claim  in  the  action,  the  appellants' 
case  appears  to  me  to  be  rested  on  grounds  inconsistent 
with  the  decision  in  Hopkinson  v.  Rolti^).  But  a  different 
view  was  presented  in  the  argument  at  your  Lordships'  bar, 

(»)  9  H.  L.  C,  614.  (5)  1  Mer.,  at  p.  683. 
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which  it  is  now  necessary  to  consider,  and  which  I  assame 
to  be  open  to  the  appellants,  notwithstanding  the  form  of 
their  pleading.  It  was  insisted  that  the  security  of  the  17th 
of  January,  1873,  extended  to  every  interest  which  Batten, 
the  mortgagor,  had,  or  at  any  time  during  its  continuance 
might  have,  in  any  part  of  the  land  to  which  the  deposited 
deed  of  conveyance  related ;  that  although  by  the  contract 
of  sale  it  necessarily  became  limited,  as  to  the  land  itself,  to 
the  debt  of  £1,779  6s.  Id.  then  due  (and  which  was  after- 
wards paid  off)i  it  continued  operative  against  the  purchase- 
*money  payable  under  that  contract  to  Batten,  so  as  [727 
to  bind  that  purchase- money  (except  the  £400  paid  with  the 
appellants'  knowledge)  by  all  the  subsequent  advances  from 
time  to  time  made;  that  the  respondents  was  bound  to 
inquire,  whether  there  were  or  were  not  any  such  subse- 
quent advances,  before  he  could  be  discharged  from  any 
part  of  the  purchase-monev  by  any  payment  to  Batten  ;  and 
that,  having  failed  to  make  such  inquiry,  he  is  now  liable 
to  pay  the  money  over  again  to  the  appellants,  to  the  full 
extent  to  which  advances  were  actually  made. 

The  result  of  the  appellants'  contention  is,  to  ascribe  to 
the  contract  for  sale  of  the  28th  of  April,  1873  (with  the  no- 
tice which  they  had  of  it)  the  effect  of  dividing  what  was 
before  a  single  mortgage  security,  operating  upon  one  sub- 
'  ject  and  for  one  debt,  into  two  distinct  securities,  operating 
upon  different  subjects, — upon  one,  for  a  present  debt,  and 
upon  the  other,  for  a  merely  possible  future  liability.  The 
original  security  was  the  land,  the  debt  secured  was  such 
balance  as  might  happen  to  be  due  whenever  the  security 
should  be  put  in  force.  But  after  the  28th  of  April,  1873, 
the  real  estate  (according  to  this  argument)  continued  to  be 
a  security  only  for  the  amount  then  due;  and  at  the  same 
time  the  personal  debt  from  the  respondent  to  the  mort- 
gagor, which  had  then  for  the  first  time  come  into  existence, 
and  the  vendor's  lien  for  that  debt,  became  a  security  for 
all  those  future  advances  by  which  the  real  estate  could  be 
no  longer  bound. 

I  agree  with  the  Ijords  Justices  in  thinking  that  any  such 
prospective  division  of  the  security,  any  such  mortgage  of  a 
subject  not  then  in  existence  for  further  advances  which  the 
appellants  were  under  no  obligation  to  make,  was  not  within 
the  contemplation  of  the  parties  to  the  memorandum  of  the 
17th  of  January,  1873,  nor  really  within  the  scope  of  that 
instrument.  When  the  mortgagor  exercised,  with  notice  to 
the  mortgagee,  the  right  which  (according  to  Hopkinson  v. 
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BoU)  C)  he  undoubtedly  possessed  of  selling  the  mortgaged 
estate,  subject  to  the  then  existing  charge  of  the  bank,  and 
making  his  own  bargain  with  the  purchaser  on  his  own 
terms,  and  in  his  own  way,  without  any  concurrence  of  the 
728]  bank,  a  line  was,  in  my  opinion,  drawn,  which  *wa8 
applicable  to  the  security  as  a  whole ;  and  the  bank  could 
not  make  fnrther  advances  so  as  to  prevent  or  intercept 
(without  any  new  agreement  with  Batten,  or  any  notice  to 
the  respondent  beyond  that  which  he  had  of  the  original 
security)  the  fulfilment,  in  the  ordinary  course,  of  the  terms 
of  the  contract  between  Batten  as  vendor  and  the  respon- 
dent as  purchaser.  If  the  respondent  had  bought  a  mere 
equity  oi  redemption,  subject  to  the  appellants'  charge,  and 
had  paid  off  that  charge,  it  seems  to  me  to  be  quite  impos- 
sible to  contend  that  he  would  not  have  been  at  liberty  to 
pay  the  balance  of  the  purchase-money  to  his  vendor  with- 
out making  any  inquiry  as  to  subsequent  advances  by  the 
appellants.  If  it  were  otherwise,  he  could  not  be  entitled, 
without  the  appellants'  consent,  to  stipulate  (as  he  did)  that 
preexisting  debts  due  to  himself  and  his  wife  from  Batten, 
should  be  set  off  against  the  purchase-money.  It  makes 
(in  my  judgment)  no  difference,  that,  by  the  terms  of  this 
contract,  it  was  JSatten's  duty,  as  between  himself  and  re- 
spondent, to  clear  the  estate  sold  from  the  appellants'  in- 
cumbrance. In  point  of  fact,  he  did  so ;  and,  indeed,  he 
did  more ;  the  sums  paid  by  him  from  time  to  time  into  the 
bank,  after  the  date  of  the  contract,  exceeded  the  whole 
amount  of  the  purchase-money  received  bv  him,  from  first 
to  last,  from  the  respondent.  This  would  (no  doubt)  be  im- 
material to  the  present  controversy,  if  the  appellants  had 
the  rights  which  they  claim ;  for  thev  received  those  mon- 
eys (except  the  £1,100  paid  on  the  6th  of  June,  1873),  from 
Batten,  without  knowing  from  what  source  they  came. 
But,  from  the  terms  of  the  respondent's  contract,  of  which 
the  bank  had  notice,  the  fair  and  reasonable  inference  was, 
that  the  settlement  of  the  purchase- money  was  intended  to, 
and  would,  take  place,  according  to  the  ordinary  course  be- 
tween vendor  and  purchaser,  that  is,  by  payment  to  the  ven- 
dor, subject  to  his  obligation  to  clear  the  title  from  the  then 
existing  charge.  Notice  to  the  respondent  of  the  secarity 
of  the  17th  of  January,  1873,  was  notice  of  the  existing 
charge ;  but  it  was  not  notice  that,  after  the  amount  of  that 
charge  had  been  fixed  once  for  all,  as  against  the  land,  by 
the  sale  of  the  estate,  farther  advances,  which  the  appel- 
lants were  under  no  contract  or  obligation  to  make,  woald 

(•)  9  n.  L.  C,  514. 
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voluntarily  be  made  by  them  to  Batten,  much  less  that  such 
advances  would  be  made  *upon  the  footing  of  an  [729 
equitable  assignment  to  the  bank  of  the  unpaid  purchase- 
money.  Until  these  advances  were  actually  made  there  was 
not,  and  there  could  not  be,  any  existing  charge  for  them  ; 
and  even  if  such  a  charge  arose  as  between  Batten  and  the 
bank,  when  they  were  in  fact  made,  this  was  not  a  charge 
of  which  notice  by  anticipation  can  be  imputed  to  the  re- 
spondent, or  into  the  existence  or  non-existence  of  which  he 
was  bound  to  inquire.  It  was  for  the  appellants,  when 
those  facts  happened  which  (in  their  view)  resulted  in  such 
a  charge,  to  give  notice  of  it. 

A  question  not  dissimilar  to  this  arose,  and  was  decided 
•  by  this  House,  in  the  case  of  Shaw  v.  Poster  (')  to  which 
Mr.  Davey  referred  in  his  reply.  There  Pooley  had  con- 
tracted with  Foster  to  purchase  certain  real  estate,  and  had 
afterwards  given  a  security  by  deposit  of  the  contract,  with 
an  accompanying  memorandum,  to  the  Birmingham  Bank- 
ing Company.  The  memorandum  contained  (among  other 
things)  a  stipulation  that  he  would,  on  request,  assign  to 
them  bis  contract  with  Foster.  Of  this  security,  and  of  the 
fact  that  it  was  regarded  by  the  bank  as  a  charge  upon  the 
property,  Foster  had  express  notice ;  but  it  was  held  by 
the  Court  of  Appeal  in  Chancery,  and  by  this  House,  that, 
not  having  notice  that  the  bank  had  made  necessary  request 
to  Pooley,  on  which  the  assignment  of  the  contract  by  way 
of  security  was  made  contingent  by  the  terms  of  the  memo- 
randum, he  was  under  no  obligation  to  make  any  inquiry 
on  that  subject,  though  he  would  have  learnt  (if  he  had  done 
8o)  that  the  request  had,  in  fact,  been  made ;  and  that  he 
was  at  liberty  to  convey  the  estate  to  Pooley  without  com- 
municating with  the  bank,  when  the  time  for  completion 
arrived.  The  principle  of  that  decision  seems  to  me  to  be 
applicable  to  the  present  case. 

I  am,  therefore,  of  opinion  that  the  judgment  under  ap- 
peal is  right,  and  ought  to  be  affirmed ;  and  I  move  your 
Lordships  that  the  appeal  be  dismissed  with  costs. 

Lord  Blaokurn  :  My  Lords,  James  William  Batten,  a 
builder,  was  a  customer  of  the  Reading  branch  of  the  Lon- 
don and  County  Bank,  and  in  June,  *1872,  deposited  [730 
with  that  branch  of  the  bank  a  deed  of  conveyance  in  fee 
from  Sir  Peter  Spokes  subject  to  a  fee  farm  rent,  being  the 
title  deed  of  some  property  called  Canterbury  Villas,  on  the 
terms  usual  between  bankers  and  their  customers,  and  at 
the  same  time  signed  a  memorandum  of  the  terms  of  that 

(»)  Law  Rep.,  5  H.  L.,  821. 
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deposit.  No  question  now  arises  as  to  this  propert]^,  but  it 
is  necessary  to  mention  it  in  order  to  make  intelligible  tbe 
transactions  on  which  the  questions  in  this  case  arise. 

Batten  got  a  conveyance,  dated  the  9th  of  December,  1871, 
from  Sir  reter  Spokes  in  fee,  subject  to  a  fee  farm  rent, 
which  was  Batten's  title  deed  to  some  other  land  on  which 
he  subsequently  built  some  villas ;  it  is  as  to  part  of  this 
land  on  which  villas  called  Woodbine  and  Twyford  Villas 
were  erected  that  the  (]^uestion8  arise. 

Batten  deposited  this  deed  of  the  9th  of  December,  1871, 
with  the  London  and  County  Bank,  and  on  the  17th  of  Jan- 
uary, 1873,  signed  a  memorandum  of  deposit.  The  mana- 
ger of  the  Reading  branch  of  the  bank  at  a  later  date,  the 
17th  of  June,  1874,  apparently  very  unnecessarily,  took  from 
Batten  a  further  memorandum  of  deposit  differing  from  that 
of  the  17th  of  January,  18T3,.  only  in  the  date,  and  in  add- 
ing a  statement  that  besides  the  Woodbine  and  Twyford 
Villas  two  other  villas  called  1  and  2  Granby  (hardens,  had 
been  built  on  the  same  property;  apd  he,  still  more  un- 
necessarily, destroyed  the  memorandum  of  deposit  of  the 
17th  of  January,  1873,  thinking  it  now  useless.  That  mem- 
orandum when  destroyed  was  unstamped,  and  an  objection 
was  below  raised  on  the  ground  that  oeing  unstamped  no 
evidence  of  its  contents  could  be  given,  and  that  without 
evidence  of  its  contents  no  case  could  be  made  for  the  Lon- 
don and  County  Bank.  The  Lords  Justices  permitted  a 
copy  duly  stamped  as  an  original  to  be  read.  As,  notwith- 
standing that  they  received  this  copy  in  evidence,  their  judg- 
ment was  that  the  action  should  be  dismissed  with  costs,  the 
respondents  did  not,  before  this  House,  raise  any  point  as  to 
the  reception  of  this  evidence ;  and  I  may  say,  speaking 
for  myself  alone,  that  it  was  never  explained  to  me  what 
the  objection  under  the  revenue  laws  was,  nor  how  it  was 
obviated  by  the  reception  of  this  copy.  An  objection  was 
raised  by  Mr.  Horton  Smith  that  the  destruction  of  the  mem- 
orandum of  1873,  on  grounds  of  common  law,  was  fatal  to 
the  case  of  the  London  and  County  Bank.  In  the  view 
731J  which  I  take  *of  the  law  and  facts  it  is  not  neces- 
sary to  form  any  opinion  as  to  this  objection,  and  as  I  am 
unwilling,  in  the  existing  state  of  the  authorities,  to  say 
anything  unnecessarily  on  such  a  point,  I  shall  express  no 
opinion  on  it  either  wav.  I  merely  mention  it  to  snow  that 
it  has  not  been  overlooKed. 

The  defendant  Ratcliffe  had  married  Batten's  sister.  He 
had,  it  appears,  lent  to  Batten  £400,  and  Batten,  as  execu- 
tor of  his  father's  will,  had  to  pay  to  Mrs.  Ratcliffe  a  sum 
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of  money,  which  was  afterwards  ascertained  to  be  £424  11^. 
A  letter  from  Ratcliffe  to  Batten,  dated  the  11th  of  April, 
1873,  was  put  in  evidence.  The  earlier  part  shows  that 
Ratcliffe  had  seen  Batten  at  Reading,  and  had  understood 
from  him  verbally  that  ready  money  would  be  very  useful 
to  Batten,  and  that  he,  Ratcliffe,  had  promised  to  see  what 
he  could  do.  The  material  parts — ^and  I  think  them  very 
material — of  this  letter  are  as  follows: — "I  mentioned  to 
Lucy"  (his  wife)  " our  conversation  as  to  the  property  in 
the  Avenue.  She  falls  in  with  everything  save  the  terms  of 
payment  mentioned  by  you.  Her  wish  is  that  the  amount  I 
lent  you  (£400)  and  the  third  of  residue  due  to  her  on  the 
death  of  grandma,  together  with  the  sum  accumulated,  and, 
I  presume,  invested  by  you  on  that  third  portion  before  and 
since  December,  1871,  constitute  part  payment.  I  should 
not  think  of  borrowing  on  mortgage  more  than  £1,000,  or,  at 
the  very  most,  £1,100,  and  would  not  place  myself  in  the 
position  to  be  obliged  to  repeat  the  mortgage  at  the  expira- 
tion of  five  years.  That  would  make  my  bargain  a  dear  one 
indeed.  I  understand  your  position,  and  will  do  my  very 
best,  with  the  assistance  of  the  £1,000  from  Mr.  Graham,  to 

Eay  you  the  whole  due  to  you  (after  deducting  the£400^nd 
lucy's  third  of  residue,  &c.,  due  to  her)  by  the  close  of 
June  next.  When  I  get  the  agreement  from  Mr.  Graham, 
and  approve  of  it,  I  will  sign  and  let  you  or  Mr.  Graham 
have  (as  I  may  be  directed)  a  deposit  of  £25.  You  shall  also 
have  shortly  after  to  put  yourself  right  with  the  bank,  be- 
sides the  £1,000  from  Mr.  G.,  the  sum  of  £800  at  least.  Do 
not  forget  to  mention  to  Mr.  Graham  the  subject  of  the  wall. 
Let  me  have  also  your  letter  respecting  the  villas  only  very 
partially  finished,  and  a  full  statement  of  grandma's  affairs 
and  suggested  mode  of  distribution,  hrfore  the  agreement  is 
sent.     We  wish  that  first  settled." 

*The  inference  I  draw  from  this  letter  is  that  at  [732 
that  time  Ratcliffe  was  quite  aware  that  Batten  wanted 
ready  money  for  the  purpose  of  improving  his  credit  with 
his  bankers,  and  that  he  was  willing  to  sell  the  property  in 
question  to  Ratcliffe,  £1,000  or  £1,100  of  the  price  to  be 
raised  by  mortgage  which  Graham  (a  solicitor  at  Newbury, 
who  was  certainly  acting  for  Batten)  had  said  he  could  find ; 
and  now  Ratcliffe  offered  to  buy  on  terms  already  verbally 
discussed  ;  that  the  residue  of  the  purchase-money  ^^  {after 
deducting  the  £400  and  Lucy's  third  of  residue^  ^c.)" 
should  be  paid  as  soon  as  possible,  for  the  purpose  of  im- 

E roving  his  position  with  the  bank.     Ratcliffe  swears  that 
e  neither  then  nor  at  any  time  knew  that  the  title  deeds 
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had  been  deposited  with  the  bank,  and  I  see  no  reason  to 
doubt  his  assertion.  I  also  draw  the  conclusion  from  this 
letter  that  Graham  was  as  yet  acting  as  solicitor  for  the  ven- 
dor (Batten)  only,  and  was  to  draw  up  the  agreement  in  that 
capacity  and  send  it  to  Ratcliffe  for  his  approval,  he,  as  yet, 
acting  for  himself  in  this  matter.  It  is  not  important  whether 
Graham  was  at  any  earlier  date  acting  for  both  parties,  for 
Ratcliffe,  when  he  did  receive  and  approve  of  the  agreement, 
sent  it,  on  the  28th  of  April,  in  a  letter  which  undoubtedly 
made  Graham  his  solicitor  in  completing  the  sale. 

Before  this  it  appears  that  Batten  (and  perhaps  Graham) 
had  seen  the  manager  of  the  Beading  branch,  and  he,  on  the 
19th  of  April,  sent  the  title  deeds  to  the  manager  of  the 
Newbury  branch,  with  a  request  to  hold  them,  *'and  let 
Mr.  Graham  arrange  for  the  completion  of  their  sale  for 
£3,200."  Graham,  who  at  least  after  the  28th  of  April,  was 
solicitor  for  Ratcliffe  in  this  transaction,  was  perfectly 
aware  that  the  deeds  had  been  deposited  with  the  bank  on 
the  ordinary  terms  that  they  should  be  a  security  for  all 
moneys  which  should  at  any  time  be  due  on  the  general 
balance.  Batten's  account  was  overdrawn,  and  Graham,  if 
he  did  not  know  the  precise  balance,  could  easily  have  ascer- 
tained it,  and  had  at  least  constructive  notice  what  was  the 
amount. 

I  think,  therefore,  it  must  be  taken  that  Ratcliffe,  who 
had  as  yet  only  paid  in  cash  the  deposit  of  £25,  had  notice 
that  the  bank  held  a  security  for  what  turns  out  to  have 
been  on  the  2d  of  May,  which  I  think  the  important  date, 
733J  between  £1,700  and  £1,900,  it  is  *not  necessary  to  be 
more  precise ;  he  had  bargained  that  the  debt  of  £400  and 
the  third  of  Mrs.  Ratcliffe' s  money,  together  £824  11^., 
should  be  taken  as  part  payment  of  the  £3,200,  but  be 
ought  to  have  known  (though  very  possibly  he  personally 
did  not)  that  the  debt  to  the  bank  was  a  prior  charge  on  the 
land,  and  that  whatever  moneys  he  might  pay  in  future  to 
Batten  would  be  so  far  thrown  away  unless  Batten  dis* 
charged  it  in  some  way  or  other. 

Graham,  on  the  2d  of  May,  1873,  wrote  to  the  manager  of 
the  Reading  branch  of  the  London  and  County  Bank  the 
following  letter:— "Newbury,  2d  May,  1873.  Batten  and 
Ratcliffe.  Dear  Sir,— I  received  this  morning  the  contracts 
signed  by  Mr.  Batten  and  Mr.  Ratcliffe  respectively,  and  the 
24th  instant  is  fixed  for  the  completion  of  the  purchase.  I 
have  seen  Mr.  Garney  to-day,  and  have  told  him  I  will  write 
vou. — Yours  truly,  Charles  A.  Graham.  J.  A.  Strachan, 
fesq."    The  agreement  was  dated  the  28th  of  April,  18T3, 
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and  the  material  parts  were  as  follows: — "The  vendor 
agrees  to  sell  unto  the  purchaser,  who  hereby  agrees  to  pur- 
chase, firstly,  all  those  two  messuages  or  tenements  with 
stables,  outhouses,  gardens,  and  appurtenances  called  ^  Can- 
terbury Villas,'  situate  at  Earleigh,  near  Reading,  Berks, 
sublect  to  a  fee  farm  rent  of  £12  per  year  to  Sir  Peter  Spokes, 
his  neirs  or  assigns  ;  and,  secondly,  also  all  those  two  villas 
with  appurtenances  called  '  Woodbine  Villas,'  also  situate 
at  Earleigh.  And  the  two  villas  with  appurtenances  also  situ- 
ate at  Earleigh,  aforesaid,  and  called  '  Twyford  Villas,'  sub- 
ject as  to  the  premises  secondly  before  described  to  the 
apportioned  fee  farm  rent  of  £20  payable  to  the  said  Sir 
Peter  Spokes,  his  heirs  and  assigns.  The  purchase-money 
is  fixed  at  the  sum  of  £1,600  in  respect  of  the  premises  firstly 
described,  the  sum  of  £900  for  Woodbine  Villas  and  appur- 
tenances, and  the  sum  of  £800  for  Twyford  Villas,  £25  part 
of  the  purchase- money  to  be  paid  down  on  the  signing  of 
this  contract  by  way  of  deposit,  and  the  remainder  to  be 

Slid  on  the  24th  day  of  May  next,  at  the  office  of  Messrs. 
raham.  Solicitors,  Newbury,  at  which  time  and  place  the 
purchasers  to  be  completed,  and  the  said  Thomas  Ratclifle 
shall,  as  from  that  day,  be  entitled  to  possession  or  the  rents 
and  profits  of  the  said  premises  respectively,  all  outgoings 
up  to  that  time  being  discharged  by  the  *vendor.  [734 
On  payment  of  the  remainder  of  the  purchase  money  the 
vendor  shall  execute  a  proper  conveyance  of  the  premises 
nnto  the  purchaser,  sucn  conveyance  to  be  prepared  by  and 
at  the  expense  of  the  purchaser.  If  from  any  cause  what- 
ever the  purchase  is  not  completed  on  the  said  24th  day  of 
May  next,  the  purchaser  shall  pay  interest  on  the  residue  of 
the  purchase-money  from  that  day  until  completion  of  the 
purchase  at  the  rate  of  £6  per  cent,  per  annum.  It  is  hereby 
agreed  that  the  vendor  shall,  at  his  own  cost,  complete  and 
finish  in  a  workmanlike  manner  with  good  and  proper  ma- 
terials, the  villas  called  'Twyford  Villas,'  now  in  course  of 
building,  and  also  the  wall  on  the  south  side  of  the  same 
villas."  This  last  passage  explains  the  reference  to  a  wall 
in  Ratcliffe's  letter  of  the  11th  of  April. 

The  letter  of  the  2d  of  May,  1873,  gave  the  bank  distinct 
notice  that  the  agreements  were  signed,  which  was  the  fact. 
It  did  not  give  the  bank  any  notice  that  it  was  part  of  the 
bargain  that  £824  11^.  was  to  be  paid  by  way  of  setoff,  and 
that  Batten's  vendor's  lien  was  only  good  for  the  balance, 
or  a  little  more  than  £2,400,  which,  however,  was  more  than 
enough  to  discharge  all  that  was  then  due  to  the  bank. 
Even  if  those  acting  for  the  bank  had  seen  the  agreements 
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(which  I  think  it  is  not  proved  that  they  ever  did)  the  bank 
would  not  have  found  in  them  any  stipulation  as  to  bow  the 

I)rice  was  to  be  paid.  I  think  it  most  likely  that  Batten  had 
ed  the  bank  to  oelieve  that  the  whole  £3,300  was  to  be  paid 
in  cash,  and  would  pass  through  their  hands ;  and  it  is  not 
unlikely  that  Graham  was  not  at  all  anxious  to  disabuse  them 
of  an  expectation  that  must  have  tended  to  make  them  more 
liberal  to  Batten ;  but  I  see  nothing  tending  to  show  that 
Ratcliffe  at  any  time,  or  Graham,  whilst  acting  as  Ratcliffe's 
solicitor,  did  anything  to  foster  this  belief.  The  bank  asked 
no  questions ;  and  I  think  they  had  no  right  to  assume  that 
the  price  was  not  to  be  paid  in  any  way  which  Batten  or 
Ratcliffe  might  find  most  convenient.  But  Ratcliffe  had 
notice  (through  his  solicitor)  that  the  deeds  were  pledged, 
as  is  universally  the  case  with  deposits  with  banks,  not  only 
for  the  existing  balance,  which  on  this  2d  of  May,  1873,  ap- 
pears from  the  pass-book  to  have  been  between  £1,700  and 
£1,900,  but  also  for  the  general  balance  that  might  at  any 
735]  time  become  due,  which  might  be  very  *much  laiger. 
And  the  question  arises  what  was  the  effect  of  this  last 
notice  i 

The  further  facts  necessary  to  raise  it  are  briefly  these. 
Graham  procured  some  one  to  take  a  mortgage  of  the  Can- 
terbury Villas  for  £1,100,  and  I  suppose  had  in  some  way 
or  other  informed  Strachan  that  he  had  done  so,  and  that 
this  £1,100  would  be  forthcoming,  for  the  three  following  let- 
ters passed: — ^^ London  and  County  Bank^  Headinff^  26th 
May,  1873.     Dear  Sir, — Upon  Mr.  (jFraham  paying  the  sum 
of  eleven  hundred  pounds  account  J.  W.  Batten  with  this 
branch,  be  pleased  to  deliver  to  him  the  deeds  of  Canterbury 
Villas,  retaining  the  deeds  of  Granby  Gardens  estate.— I 
am,   dear  sir,  yours  truly,  John  A.    Strachan,   manager. 
Thos.  Gumey,  Esq.,  London  and  County  Bank,  Newbury." 
''Newbury,  28th  May,  1873.     Batten  and  Ratcliffe.    Dear 
Sir,— The  £1,100  is  ready  and  will  be  paid  to  Mr.  Gumey  in 
a  few  days,  the  deeds  having  been  sent  to-day  to  King's 
Lynn  for  Mr.  Ratcliffe' s  signature,  preparatory  to  complet- 
ing the  purchase  of  Canterbury  Villas.     I  understand  that 
the  completion,  so  far  as  Woodbine  and  Twyford  Villas  are 
concerned,  will  not  take  place  until  about  the  24th  of  next 
month. — Yours  truly,  Charles  A.  Graham.     J.  A.  Stracban, 
Esq."     ''^ London  and  County  Bank^  Newbury y  4th  June, 
1873.     My  dear  Sir, — I  beg   to  inform  you  that  we  credit 
vour  branch  this  day,  by  Mr.  Graham  on  account  of  J.  W. 
Batten,  £1,100,  and  have  returned  conveyance,  Spokes  to 
Batten,  9th  December,  1871,  receipt  of  which  please  ac- 
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knowledge.— I  am  yours  faithfully,  Thos.  Gurney.  J.  A. 
Strachan,  Esq." 

From  that  time  the  Canterbury  Villas  estate  is  out  of  the 
case.  And  by  this  payment  of  £1,100  the  balance  of  be- 
tween £1,700  and  £1,900,  which  was  owing  to  the  bank  on 
the  2d  of  May,  1873  (which  I  think  is  the  day  when  the 
bank  had  notice  that  Ratcliffe  had  bought  the  property 
from  Batten),  was  reduced  to  between  £600  and  £800. 

I  do  not  think  that  anything  is  proved  that  amounted  to 
notice,  either  actual  or  constructive,  to  Ratcliffe,  or  to  Gra- 
ham when  acting  as  Ratcliffe^  s  solicitor,  after  that  date  of 
the  2d  of  May,  1873  ;  but  in  fact  the  bank  continued  their 
account  with  ]Batten,  receiving  payments  from  him  and  mak- 
ing advances  to  him,  just  as  they  might  have  done  if  there 
had  been  no  notice  of  the  sale  *to  Ratcliffe.  The  [736 
balance  on  the  account  was  never  turned  in  Batten^  s  favor. 
It  is  struck  in  the  pass-book  at  the  end  of  each  three 
months.  On  the  1st  of  July,  1873,  at  £902  ds.  6d.,  that  is, 
after  credit  had  been  given  for  more  than  £1,600  (including 
the  £1,100)  paid  between  the  2d  of  May  and  the  1st  of  July. 
It  is  again  struck  on  the  30th  of  September  at  £1,424  17^. 
3^.;  that  is,  after  giving  credit  for  £327  19^.  3d,  for  moneys 
paid  in  during  the  three  months  between  the  30th  of  June 
and  the  1st  of  October.  It  is  again  struck  on  the  31st  of 
December  at  £1,824  17^.  7d.^  that  is,  after  giving  credit  for 
£967  2^.  Id.  for  moneys  paid  during  those  three  months. 
It  is  not  necessary  to  proceed  further,  for  it  is  obvious  that, 
if  what  is  called  the  rule  in  Clayton'' s  Casei^)  is  to  be 
applied,  the  old  balance  due  on  the  1st  of  July  was  wholly 
paid  off  during  the  two  quarters  ending  on  the  31st  of 
December,  and  the  balance  due  on  the  1st  of  January,  1874, 
consisted  entirely  of  advances  made  after  the  30th  of  June, 
which  was  some  time  after  the  bank  had,  on  the  2d  of  May, 
notice  of  the  sale. 

Ratcliffe  paid  to  Batten  at  various  times  moneys,  and 
gave  him  credit,  which,  in  the  whole,  amounted  to  £3,200, 
the  last  of  these  payments  being  on  the  11th  of  March,  1876, 
when  he  took  from  Batten  this  receipt :  "  11th  March,  1876. 
Received  from  Rev.  Thomas  Ratcliffe  the  sum  of  four  hun- 
dred and  forty  pounds  and  seven  shillings  and  fourpence, 
being  balance  on  completion  of  purchase  of  six  villas 
(named  in  the  conveyance  deeds,  Canterbury,  Woodbine, 
and  Twyford  Villas),  and  also  of  all  claims  on  account  of 
ground  rent  for  the  aforesaid  six  villas  up  to  March  the 
26th,  1876.     J.  W.  Batten.     £440  7^.  4rf." 

{>)  1  Mer.,  586. 
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He  made  these  various  payments  without  any  inquiry  as 
to  whether  Batten  had  paid  off  the  charge  the  bank  had  on 
the  property,  which  was  not  imprudent  on  his  part,  as  be 
did  not  personally  know  that  such  charges  existed,  Batten 
and  Granam  not  having  informed  him  of  that  fact.  But 
it  is  not  and  could  not  be  disputed  that,  notice  having  been 
given  to  Graham  while  acting  as  his  solicitor  that  the  charge 
to  this  amount  existed  at  the  time  when  notice  of  his  pur- 
chase was  given  on  his  behalf  to  the  bank,  no  subsequent 
payments  to  Batten  could  avail  against  that  charge.  He 
must  show  that  the  amount  was  paid  to  the  bank.  £1,100 
737]  was  *in  every  sense  paid  to  the  bank  on  the  4th  of 
June,  1873.  The  balance  between  £600  and  £800  is  only 
accounted  for  if  the  rule  in  OlaytorCs  Odsei^)  applies.  The 
Vice-Chancellor  thought  it  did  not.  He  says:  *'In  my 
opinion  no  such  principle  is  applicable  to  the  case  of  de- 
posit made  with  a  banker.  It  has  no  application,  because, 
as  has  been  truly  said,  a  banker's  lien  upon  all  matters 
deposited  with  him,  or  which  come  into  his  possession,  ex- 
tends over  the  whole  of  the  account.  When  the  relation  of 
debtor  and  creditor  subsists  between  the  parties  the  lien  is 
operative  and  active." 

The  Lords  Justices  were  of  a  different  opinion.  Lord 
Justice  James  briefly  says,  '*It  is  clear,  from  the  bank 
accounts,  that  all  that  was  due  at  that  time  was  long  since 
paid  off."  I  agree  with  the  Lords  Justices..  I  think  that 
the  Vice-Chancellor  is  quite  right  in  saving  that,  as  between 
the  banker  and  his  customer,  the  lien  is  operative  whenever 
the  relation  of  debtor  and  creditor  exists.  If  the  payments 
made  to  the  bank  had  been  at  any  time,  say  during  the 
three  months  from  June  to  October,  so  great  as  for  a  time 
to  turn  the  balance  in  favor  of  Batten,  so  that  his  account 
bad  been  a  solvent  one,  and  the  balance  on  the  1st  of  Octo- 
ber in  his  favor,  and  afterwards  advances  had  been  made 
by  the  bank  so  great  as  to  turn  the  balance  the  other  way, 
it  would  be  quite  accurate  to  say  that  the  lien  for  this  new 
balance,  as  between  the  bank  and  Batten,  was  as  effective  as 
if  the  balance  had  never  been  turned ;  but  could  it  then  be 
contended  that  the  old  balance  had  not  been  discharged,  or 
that,  though  Ratcliffe  never  had  been  told  that  the  balance 
had  for  a  time  been  turned,  his  property  could  have  been 
held  liable  to  make  good  part  of  the  new  balance,  because 
it  had  been  subject  to  a  charge  for  that  which  was  paid  off  1 
I  take  it  such  a  contention  would  have  been  ODviously 
untenable.     And  I  do  not  see  why  the  discharge  by  the 

(1)  1  Mer.,  585. 
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appliGatioii  of  the  rale  in  Clayton^ g  Ca^ei^)  should  have  less 
effect.  The  bank  might,  if  they  pleased,  have  taken  the 
payments  on  sach  terms  as  to  prevent  the  application  of 
that  rule,  but,  not  having  done  so,  it  seems  to  me  that  tbe 
old  balance  was,  before  the  end  of  the  year,  1873,  paid  off. 

But  this  leaves  the  question  to  be  determined  whether,  as 
*against  the  purchaser  Ratcliffe,  he  having  had  notice  [738 
(though  I  think  only  constructive  notice)  that  the  title  deeds 
had  been  pledged  to  the  bank  on  the  usual  terms,  that  they 
should  be  a  security  for  all  moneys  which  should  at  any  time 
be  due  upon  the  general  balance,  the  bank  had  a  security 
on  the  property,  after  it  had  become  Batcliffe's,  for  advances 
made  in  the  ordinary  way,  but  after  they  had  notice  that 
the  property  had  become  Ratcliffe' s.  The  Yice-Chancellor, 
by  his  aecree,  makes  Ratcliffe  a  trustee  for  all  these  sums. 
I  do  not  think  that  in  his  judgment  he  clearly  indicates  why 
he  so  thought,  but  I  conjecture  that  he  recollected  what  at 
one  time  was  believed  by  many  practitioners  to  have  been 
the  law  settled  by  Oordon  v.  (fraham^)  and  thought  it 
applied  to  this  case,  and  that  it  was  not  brought  to  his 
notice  that  a  majority  of  this  House  had  in  Hopkinson  v. 
Haiti*)  determined,  contrary  to  the  opinion  of  Lord  Gran- 
worth  who  dissented  thsit  Oordon  v.  6frakam{')  had  been 
misunderstood,  and  that  a  mortgage  to  secure  future  ad- 
vances not  exceeding  a  certain  amount,  though  perfectly 
good  as  against  the  mortgagor,  gave  the  mortgagee  no 
equity  to  postpone  advances  made  by  a  second  mortgagee 
with  notice  of  the  first,  to  advances  made  by  the  first  mort- 
gagee  after  notice  of  the  second  mortgage.  1  do  not  inquire 
whether  if  the  doctrine  for  which  Lord  Cran worth  contended 
had  been  adopted  by  the  House,  and  was  the  law  as  to 
advances  by  a  second  mortgagee,  it  would  have  applied  to 
payments  by  a  purchaser.  I  doubt  it ;  but  it  being  decided 
by  this  House  that  it  was  not  law  as  to  a  second  mortgagee, 
it  follows,  a  multo  fortiori^  that  it  was  not  law  as  to  a  pur- 
chaser.    In  this  I  agree  with  the  Lords  Justices. 

One  more  point  was  made  at  your  Lordships*  bar,  which 
I  think  was  not  suggested  before  the  Lords  Justices,  and,  at 
all  events,  was  not  dealt  with  by  them.  It  was  said  that 
Batten,  not  having  been  paid  the  whole  price  when  he  sold, 
still  held  the  land  as  an  unpaid  vendor,  with  an  unpaid 
vendors  lien  against  Ratcliffe  for  this  unpaid  amount ;  the 
sum  could  be  afterwards  ascertained,  but  it  certainly  was 

0)  1  Mer.,  686.  (*)  8  Eq.  Gas.  Abp.,  698,  pi.  16 ;  1  Vln.  Abr.,  62,  pL  3. 

(»)  9  H.  L.  C,  614. 
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considerable.  And  Batten  conld  pledge  this  unpaid  ven- 
dor's lien  to  the  bank,  and  if  he  did  so,  and  notice  was 
739]  *given  to  the  purchaser  of  such  a  pledge,  the  pur- 
chaser could  no  longer  safely  pay  Batten,  who  could  not 
give  him  a  discharge  without  the  concurrence  of  the 
pledgee ;  and  in  all  this  I  agree.  It  was  further  argued 
that,  the  deeds  having  been  deposited  with  the  bank  as  a 
security  for  future  advances,  that  did,  ipso  facto^  pledge  as 
a  security  for  those  future  advances  Batten's  interest  as  an 
unpaid  vendor  which  arose  on  the  sale  ;  and  that  Ratcliffe, 
having  constructive  notice  of  the  terms  of  the  deposit,  was  in 
the  same  position  exactly  as  if  he  bad  actual  notice  that  Bat- 
ten had  agreed  to  pledge  his  unpaid  vendor's  lien  for  fatuiv 
advances ;  and,  in  paying  Batten,  took  the  risk,  not  only  of 
whether  the  previous  advances  had  been  paid  off,  but  also 
of  whether  there  had  been  any  subsequent  advances.  This, 
in  effect,  raises  the  question  whether  any  one  purchasing 
land,  with  notice  that  the  title  deeds  have  been  deposited, 
with  a  bank,  is  bound  to  inquire  whether  the  bank  has,  after 
receiving  notice  of  this  purchase,  made  fresh  advances  on 
the  security  of  the  unpaid  vendor's  lien  ;  or  whether  the 
burden  does  not  lie  on  the  bank,  advancing  on  the  security 
of  the  unpaid  vendor's  lien,  to  give  notice  to  the  purchaser, 
that  it  has  so  done,  or  intends  so  to  do.  No  case  was  cited 
in  which  any  such  point  had  been  discussed ;  but  I  think 
both  convenience  and  principle  strongly  point  to  the  burden 
of  giving  notice  lying  on  the  bank,  and  not  on  the  pur- 
chaser, whose  inquiries  might  often  be  annoying  and  im- 
pertinent. 

I  am,  therefore,  of  the  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  Watson:  My  Lords,  I  concur— I  have  had  the 
advantage  of  considering,  in  print,  the  judgments  which 
have  just  been  delivered  by  my  noble  and  learned  friends; 
and  I  have  nothing  to  add. 

Order  affirmed^  and  appeal  dismissed  with  costs. 

Lords'  Journals,  14th  June,  1881. 

Solicitors  for  appellants :  Barries,  Wilkinson  A  Raikes. 
Solicitors  for  respondent :  Ingle^  Cooper  <£  Holmes, 


Ab  to  mortgages  and  judgments  given  a  general  security  for  balances  which 

to  secure  f urth^r  advances,  see  2  Amer.  shall  be  due  from  time  to  time,  from 

Law  Reg. ,  N.  S. ,  1.  the  mortgagor    or   judgment   debtor. 

A  mortgage,  or  a  judgment,  may  be  And  tliis  security  for  future  advances 

given  to  secure  future  advances  ;  or  aa  may  be  taken  in  the  form  of  a  mort- 
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gage,  or  jadgment,  for  a  specific  Bum 
of  money,  sufficiently  large  to  cover 
the  amount  of  the  floating  debt  in- 
tended to  be  secured  thereby. 

Alabama:  Lovelace  v,  Webb,  73 
Ala..  271. 

Arkansas :  Brewster  v.  Clamfit,  83 
Ark.,  72. 

Canada,  Upper:  Sutherland  v.  Nix- 
on. 31  U.  C.  Q.  B.,  629  ;  Royal,  etc.,  «. 
Cummens.  15  Grant's  Chy.,  627  ;  Fra- 
zer  «.  Bank.  19  U.  C.  Q.  B.,  881. 

See  Mathers  v.  Lynch,  28  U.  C.  Q.  B., 
854. 

Indiana:  Birckmeyer  «.  Browneller, 
68Ind.,487. 

Iowa:  aasey  v.  Sigg,  67  Iowa.  871. 

BCaryland:  Brooks  v.  Lester,  86 
Md..  65. 

Mississippi :  Witczinski  v.  Ever- 
man.  51  Miss.,  841. 

Now  Jersey:  Sayre  v,  Hewes,  83 
K.  J.  Eo^,  652,  modified  88  id.,  563. 

New  X  ork :  Ackerman  v,  Hunsick- 
er,  85  N.  Y.,  43,  reversing  21  Hun,  68  ; 
Trusoott  V.  King,  6  N.  Y.,  147 ;  Robin- 
son 0.  Williams,  22  id.,  880,  888  and 
cases  cited  ;  Simmons  €.  First  National, 
etc,  98  id.,  269;  Merchants,  etc.,  v. 
Hall,  88  id.,  888,  afflrminir  18  Hun, 
176  ;  Murray  «.  Barney.  84  Barb.,  886; 
Bank  v.  Finch,  8  Barb.  Chy.,  298; 
Craig  «.  Tappan,  2  Sandf.  Chy..  78. 

Oregon :  Uendrix  v.  Gore,  8  Oregon, 
406. 

Texas :  Klein  e.  Glass,  58  Tex.,  87. 

United  States.  Supreme  Court: 
National,  etc.,  v.  Whitney,  108  United 
SUtes,  99. 

Where  the  judgment  or  mortgage  is 
for  a  particular  sum,  parol  evidence  is 
admissible  to  show  the  object  of  the 
Judgment  or  mortgage  and  the  amount 
of  advances  upon  It :  Trusoott  «.  King, 
6  N.  Y.,  147 ;  Chester  v.  Bank  of  King- 
ston, 16  id.,  848  ;  Simmons  v.  First 
National,  etc.,  98  id.,  269  ;  Hendrix  «. 
Gore,  8  Oregon,  406;  Merchants,  etc., 
«.  Hall,  83  K.  Y.,  838,  affirming  18  Hun. 
176. 

When  the  manner  of  making  ad- 
vances is  agreed  upon,  a  departure 
therefrom  does  not  prevent  the  mort- 
gage or  judgment  from  operating  as  a 
security  therefor,  though  admissible  as 
affecting  the  Ixma  fides  of  the  transac- 
tion :  Strange  v.  Dillon,  22  U.  C.  Q.  B., 
228. 

Such  future  advances  will  be  covered 


by  the  lien,  to  the  extent  of  the  sum 
mentioned  in  the  mortgage  or  judg- 
ment, in  preference  to  any  claim  under 
a  junior  incumbrance  with  notice. 

New  York:  Simmons  «.  First  Na- 
tional, etc.,  98  N.  Y.,  269;  Bank  v. 
Finch.  8  Barb.  Chy.,  297  ;  Kendrick 
V.  Robertson,  2  Johns.  Chy.,  809  ;  Bin- 
kerhoff  v.  Marvin,  6  id.,  826  ;  Janes  v, 
Johnson.  6  id.,  420. 

The  mortgage  or  judgment  need  not 
specify  any  definite  amount.  A  mort- 
gage, to  save  the  mortgagee  harm- 
less from  all  liability  which  he  has 
heretofore  contracted  to  and  for  the 
mortgagor,  "either  as  surety,  indorser, 
guarantor  or  otherwise,  whether  now 
due  or  yet  to  grow  due,  and  from  all 
damages,  costs  and  charges  on  account 
of  the  same,"  is  valid  against  creditors, 
and  is  not  void  for  uncertainty  in  re- 
spect to  the  debt  or  debts  it  is  intended 
to  secure :  Robinson  v.  Williams,  33 
N.  Y.,  880 ;  Youngs  v,  Wilson.  27  id., 
851,  reversing  Youngs  v.  Wilson,  24 
Barb.,  510,  and  overruling  practicaUy 
Babcock  «.  Bridge,  29  id.,  427  ;  Brew- 
ster «.  Clamfit,  88  Ark.,  72  ;  Lovelace 
V.  Webb,  72  Ala.,  271  ;  Witczinski  v, 
Everman,  61  Miss.,  841. 

See  Truscott  «.  King.  6  N.  Y.,  161 ; 
Dow  V.  Platner.  16  id.,  562. 

Though  such  a  mortgage  calls  for 
written  evidence  *of  the  indebtedness 
secured :  Walker  «.  Payne,  81  Barb., 
218. 

The  docketing  of  a  judgment  is  not, 
under  the  registry  laws,  constructive 
notice  to  the  mortgagee  of  its  existence: 
Ackerman  v.  Hunsicker,  85  N.  Y.,  48, 
reversing  21  Hun,  58. 

A  mortgage,  duly  recorded,  given  to 
secure  future  indorsements  or  advances, 
has  a  preference  over  subsequent  judg- 
ments against  the  mortgagor,  as  well 
as  to  indorsements  or  advances  made 
upon  the  faith  thereof  subsequent  to 
the  rendition  of  the  judgments,  with- 
out notice  thereof  as  to  those  previously 
made ;  and  this  without  regard  to  the 
question  whether  the  indorsements  or 
advances  were  optional  or  obligatory: 
Ackerman  v.  Hunsicker,  85  N.  x.,  43, 
reversing  21  Hun,  58. 

See  idso  Eetchum  v.  Wood,  23 
Hun,  64. 

Jt  seems  that  the  record  of  a  mort- 
gage to  secure  future  advances  is  notice 
to  subsequent  purchasers  and  incum- 
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brancers  ;  Uiey  are  put  upon  inqniry  to 
ascertain  to  what  extent  adyancea  or  in* 
dorsements  haye  been  made,  and  by  no« 
tice  may  preyent  others  to  their  preju- 
dice :  Ackerman  v.  Unnsicker,  85 N. If., 
43,  reyersing  21  Hun,  53;  Sayro  «. 
Hewes,  82  N.  J.  £q.,  652,  modified  33 
id.,  552  ;  Rolt  «.  Hopkinson,  3  De  Qex 
&  Jones,  177  (and  cases  cited  in  note  to 
Perkins's  ed.),  affirmed  9  H.  U  Cas.,  514  ; 
Menzies  t>.  Lightfoot,  L.  K.,  11  Eq., 
459,  465 ;  Hull  «.  Grouse,  13  Hun,  557. 

See  also  Ketchum  v.  Wood,  22  Hun, 
64  ;  Dawson  «.  Bank  of  Whitehayen,  20 
£n^.  R.,  805. 

Where,  at  the  time  a  mortgage  to  se* 
cure  future  advances  is  giyen,  the 
mortgagee  becomes  bound  to  make  such 
adyances,  when  made  they  relate  back, 
and  such  mortgage  will  be  a  valid  lien 
therefor,  against  subsequent  purehasem 
or  inoumbrancere,  with  either  actual  or 
constructive  notice  of  such  mortgage  : 
Brinkmeyerc.  Browneller,  55  Ind.,  w7. 

Where  there  is  no  obligation  on  the 
part  of  such  mortgagee,  and  such  ad- 
yances or  liabilities  are  merely  optional 
with  him  if  he  make  such  advances,  or 
incur  such  liabilities,  with  notice  that 
the  mortgaged  property  has  been  pur. 
chased  by  or  incumbered  to  another,  the 
latter  is  not  bound  by  such  mortgage  : 
Brinkmeyer  «.  Browneller,  55  Ind., 
487. 

A  Judgment  entered  on  a  bond  con- 
ditioned  that  the  obligor  will  pay  to 
the  obligee  the  sum  of  all  notes, 
checks,  drafts,  and  obligations  of  every 
kind  or  nature  which  B.  has  incurred 
or  assumed,  or  may  hereafter  incur  or 
assume,  to  a  certain  bank,  is  a  lien  for 
future  advances  as  against  intervening 
incumbrancers  only  from  the  date  of 
such  future  advances,  and  not  from  the 
date  of  the  judgment :  Kerr's  Appeal, 
02  Penn.  St.  H.,  236,  following  Bank 
of  Montgomery's  Appeal,  86  id.,  120. 

Where  a  mortgage  is  given  to  secure 
a  particular  debt,  it  will  secure  a  re« 
newiU  of  the  same  debt,  unless  the  re> 
newal  paper  be  expressly  accepted  in 
payment  of  the  debt  secured, 

Canada,  Upper ;  Fraser  «.  Bank  of 
Toronto,  19  U.  C.  Q.  B.,  881 ;  Bumham 
«.  Burnham,  10  Grant's  (U.C.)  Chy., 
485;  Gore  Bank  v.  McWhorter,  18 
U.  C,  Com.  PI.,  293. 

Oeorgla:  See  Rice  o.  Georgia,  etc., 
64  Gea,  US, 


lowm:  Sloan  «.  Rice,  41  Iowa,  465; 
fiiveley  v,  Matteeon.  64  id.,  505. 

Kentnokyi  Burdett  «.  Clay,  8  B. 
Monr.,  287. 

Maryland  i  Flaoagin  v.  Hamblelon, 
54Md.,222. 

MassaohusetU  i  Pomroy  «.  Rice,  16 
Pick.,  22  ;  Watkins  v.  Hill,  8  id.,  522  ; 
Davis  «.  Maynard,  9  Maw.,  242. 

BSlssiasippl:  Gleaaon  «.  Wright,  53 
Miss.,  247. 

Missouri:  Christian  «.  Newberry, 
61  Ma.  447 ;  Uppold  «.  Held,  58  id., 
213. 

N«wTork:  Hill  «.  Beebe,  13  N.  T., 
556;  Merehants,  etc,  v.  Hall,  83  id., 
888,  affirming  18  Hun,  176  ;  National, 
etc.f).  Bigler,  83  N.  T.,  51^;  Bank 
«.  Finch,  3  Barb.  Chy.,  293 ;  Chapman 
«.  Jenks,  31  Barb.,  164;  Sterling  «. 
Burdick,  25  Wend.,  657. 

See  Fameys,  etc.,  «.  Lang,  87  N.  Y., 
209,  reyersing  22  Hun,  372,  10  N.  T., 
Weekly  Dig..  574. 

So  if  parties  intended  the  renewal  to 
operate  as  payment  or  to  extinguish  the 
original  indebtedness :  Butler  e.  Mil- 
ler, 1  N.  Y.,  496,  questioning  Butler*. 
MiUer,  lDenio,.407. 

Ohio:  Dayton,  etc,  «.  Merehants, 
etc..  37  Ohio  St.  R,  208;  Nesbit  «. 
Worts,  Id.,  378. 

Pennsylvania ;  Gait  e.  MoGrath,  3S 
Penn.  St.  R.,  392:  Shrewsbury,  etc.. 
Appeal,  94  id.,  809,  37  Leg,  Int.,  413, 
9  Weekly  notes  (Penn.),  166. 

United  BUtes,  Oirooit  and  District: 
Matter  of  Wynne,  Chase's,  Dec,  227. 

If  part  be  paid,  the  security  will 
stand  for  the  i>alance ;  Dayton,  etc., 
«.  Merehants.  etc,  37  Ohio  St.  R,  208 ; 
Gleason  v.  Wright,  58  Miss..  247. 

Under  a  mortgage  to  secure  certain 
notes  and  the  renewals  of  those  notes 
from  time  to  time,  it  was  held  that  in 
order  to  constitute  notes  subsequently 
issued,  renewaU  of  original  notes,  it  is 
not  necessary  that  they  should  have 
been  issued  for  the  same  amounts,  at 
the  same  periods,  and  that  each  succes- 
sive note  should  hava  been  applied  to 
take  up  its  immediate  predecessor.  A 
continuing  loan  of  the  same  credit,  by 
the  issue  of  new  notes,  from  time  to 
time,  would,  in  such  a  case,  be  within 
the  terms  of  the  mortgage  ;  and  sock 
notes  would  be  secured  by  it :  Gait  e. 
McGrath,  32  Penn.  St.  R.,  392. 

So  if  money  be  raised  on  other  notes 
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at  other  banks  for  payment  of  notes 
specified :  Burnham  v.  Bumham,  10 
Grant's  (U.C.)  Chy.,  485;  Nesblt  «. 
Worts,  37  Ohio  St.  R.,  378. 

Where  security  is  given  for  the  pay- 
ment of  a  note  or  a  single  renewal  it 
has  been  held  it  did  not  secure  the 
debt  after  such  single  renewal.  In 
such  case,  where  the  note  was  renewed 
twice,  the  lien  even  if  good  between 
the  parties  to  it,  by  ao  agreement  to 
that  effect,  is  postponed  to  the  lien  of 
a  creditor  before  tlie  second  renewal : 
Morehead  v.  Duncan,  8d  Pe&n.  St.  R., 
'488. 

AMiere  a  judgment  or  mortgage  is 
given  to  secure  future  advances,  and 
0uch  advances  are  made  to  the  amount 
thereof,  and  afterwards  paid  by  the 
debtor,  the  security,  as  against  subse- 
quent inemnbrancetf,  is  funeitu  ojfiei»f 
and  cannot  stand  as  oontinoing  security 
for  future  advanoee,  or  for  a  final  bal- 
ance of  a  current  account  between  the 
parties  i  Tmacott  d.  King,  6  N.  Y., 
147  ;  Monot  o.  Ibert,  88  Barb.,  24. 

See  Thompson  «.  Van  Vechten,  fi 
Boew.,  406,  reversed  27  N.  Y.,  668. 

A  parol  agreement  that  a  mortgage 
for  ^00  shall  stand  aaa  security  for  a 
further  advance,  is  toid  even  though 
the  bond  be  altered  and  enlarged  to  in- 
dnde  such  sum.  Nor  after  payments 
be  once  applied  thereon  can  the  appli- 
cation be  changed :  12  Eng.  R.,  616 
note  i  16  id.,  276  note:  Peck  v,  Minot, 
4Rob.,  848;  Stoddard  «.  Hart,  28 N.  Y., 
656 ;  Cromer  o.  Cromer,  29  Gratt.,  280 ; 
1  Vir.  L.  J.,  679,  Winans  d.  Wilkee, 
41  Mieh.,  264 ;  Sims  v.  Mead,  29  Eans., 
124  ;  Emory  v.  Eeeghan,  94  Ills.,  548  ; 
Blenn  v.  Lyford,  70  Maine,  149 ;  York, 
etc,  «.  Robens,  Id.,  884 ;  Crocker  o. 


Whitney.  71  N.  Y.,  161,  reversed  on 

another  point,  108  U.  S.,  99  ; v. 

,  2  Out.  R.,  84 ;  Taylor  v.  Post, 

aOHun,  406,  18  W.  Dig.,  11. 

But  see  Love  v.  Sortell,  124  Mass., 
446 ;  Townsend  €.  Stone,  etc,  6  Duer, 
208. 

But  see,  as  between  the  parties,  In- 
glisv.  Gilchrist,  10  Grant's (fj.C.X Chy., 
801;  Coles  «.  Appleby,  22  Hun,  72,  87 
N.  Y.,  114. 

Although  it  is  well  settled  that  a 
chattel  mortgage  may  be  given  to  secure 
the  mortgagee  for  future  advances  to  be 
made  to,  and  responsibilities  incurred 
for  the  benefit  of  the  mortgagor,  yet 
where  a  mortgage  is  given  by  a  partner- 
ship for  that  purpose,  it  cannot  be 
made  effectual  to  protect  advances 
made  to,  or  liabilities  incurred  for  their 
toccessors,  after  a  dissolution  of  the 
firm  :  Monot «.  Ibert,  88  Barb.,  24. 

Though  a  mortgage  to  secare  a  firm 
against  indorsements,  will  secure  the 
firm  for  indorsements  made  after  the 
withdrawal  of  a  secret  partner :  Buffalo, 
etc.,  9.  Howard,  85  N.  Y.,  600. 

Where  no  specific  application  is  made 
by  the  parties,  of  payments  upon  arun- 
ninff  account,  they  will  be  applied  in 
equity  upon  the  first  items  of  indebted- 
liess,  altAongh  the  creditor  may  have 
held  security  for  the  payment  of  those 
items,  and  none  for  the  final  balance 
of  the  account :  Truscott  «.  King,  6 
N.  Y.,  147 ;  dishing  «.  Wyman,  44 
Maine,  121 ;  Worthley  «.  Emerson,  116 
Mass.,  874 ;  Moore  «.  Gray,  22  La., 
Ann.,  289. 

See  Peck  «.  Minot,  4  Rob.,  828,  8 
Abb.  Dec.,  465 ;  Faasett «.  Smith,  28 
N.  Y.,  252. 
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[6  Appeal  Cases,  ^40.] 
H.L.(E.),  June  14, 1881. 
[HOUSE  OP  LORDS.] 

740]    *Charle8  D ALTON,  AppeUaut ;  and  ELenby  An- 
gus &  Co.,  Jiespondents. 

The  Commissioners  of  Her  Majesty's  Works  and  Pub- 
lic Buildings,  Appellants ;  and  Henry  Angus  &  Co., 
BesponderUs  (*). 

EasemefU — Support  ofHouie  hy  adjoining  Soil— Prescription — PrMcription  Act, 
2  &  8  WiU.  4,  e.  71,  «.  2— Principal  and  Agent  or  Contractor— Liabitity  of 
Principal  for  Acts  of  Contractor. 

A  right  to  lateral  support  from  adjoining  land  may  be  acquired  by  twenty  year^ 
uninterrupted  enjoyment  for  a  building  proved  to  have  been  newly  built,  or  altered 
so  as  to  increase  the  lateral  pressure,  at  the  beginning  of  that  time ;  and  it  is  so  ac- 
quired if  the  enjoyment  is  peaceable  and  without  deception  or  concealment  and  so 
open  that  it  must  be  known  that  some  support  is  beins  enjoyed  by  the  building. 

Semble,  per  Lord  Sblborne,  L.C. :  Such  a  right  of  support  is  an  easement  within 
the  meaning  of  the  Prescription  Act,  2  AS  Will.  4,  c  71,  s.  2. 

Two  dwelling  houses  adjoined,  built  independently,  but  each  on  the  extremity  of 
its  owner's  soil  and  having  lateral  support  from  the  soil  on  which  the  other  rested. 
This  having  continued  for  much  more  than  twenty  years,  one  of  the  houses  (the  plaio- 
tiffs')  was,  in  1849,  converted  into  a  coach  factory,  the  internal  walls  being  removed 
and  girders  inserted  into  a  stack  of  brickwork  in  such  a  way  as  to  throw  much  mora 
lateral  pressure  than  before  upon  the  soil  under  the  adjoining  houae.  The  conver- 
sion was  made  openly,  and  without  deception  or  concealment 

More  than  twenty  years  after  the  conversion  the  owners  of  the  adjoining  house 
employed  a  contractor  to  pull  down  their  house  and  excavate,  the  contractor  bong 
bound  to  shore  up  adjoining  buildings  and  make  good  all  damage.  The  contractor 
employed  a  sub-contractor  upon  simiUr  terms.  The  house  was  pulled  down,  and  the 
soil  under  it  excavated  to  a  depth  of  several  feet,  and  the  plaintifl^'  stack  being  de- 
prived of  the  lateral  support  of  the  adjacent  soil  sank  and  fell,  bringing  down  with  it 
most  of  the  factory : 

Held,  that  the  plaintiffs  had  acouired  a  right  of  support  for  their  factory  bv  the 
twenty  years'  enjoyment,  and  could  sue  the  owners  of  the  adjoining  house  ana  the 
contractor  for  the  injury. 

Bowery,  Psatti^^  Eng.  R.,  874)  approved. 

These  were  two  appeals  from  a  jadgment  of  the  Court 
of  Appeal. 

741]  *The  action  was  brought  by  Angus  &  Co.  against 
Dalton  and  the  Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings  for  damages  in  respect  of  injuries  to  the 
plaintiffs'  coach  factory,  and  was  tried  before  Lush,  J.,  at 
the  Newcastle  Summer  Assizes,  1876.  The  facts  proved  at 
the  trial  are  stated  in  the  judgments  of  Lush,  J.,  and  Cock- 
burn,  C.J.  0,  and  of  Thesiger  and  Brett,  L. JJ.  (').     For  the 

Q)  Affirming  28  Eng.  R.,  706,  revere-        (•)  8  Q.  B.  D.,  85 ;  28  Eng.  R,  80. 
ing  Id.,  80.  O  4  Q.  B.  D.,  162;  28  Eng.  R,  706. 
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£  resent  report  the  facts  stated  in  the  beadnote  snflSce. 
lUsh,  J.,  at  the  trial,  directed  the  jury  to  find  ^,  verdict  for 
the  plaintiffs  for  the  damages  claimed,  subject  to  a  reference 
as  to  the  amount.  The  Queen's  Bench  Division  (Cockburn, 
C.J.,  and  Mellor,  J.,  diss.  Lush,  J.),  ordered  judgment  to 
be  entered  for  the  defendants  (*).  The  Court  of  Appeal 
(Cotton  and  Thesiger  L.JJ.,  diss.  Brett,  L.J.),  l-eversed  this 
judgment,  and  ordered  that  the  defendants  should  elect 
within  fourteen  days  whether  they  would  take  a  new  trial, 
and,  if  they  did  not  so  elect,  that  judgment  should  be  en- 
tered for  the  plaintiffs  Tor  £1,943,  the  damages  assessed  by 
the  special  referee,  but  without  prejudice  to  the  defendants' 
proceedings  in  reference  to  the  amount  of  damages  (').  Upon 
the  appeals  the  following  counsel  appeared  : 

Sir  P.  Her  Schelly  S.G.,  and  Wheeler  ^  for  the  appellant 
Dalton. 

Sir  J.  Holker,  Q.C.,  Shield^  and  A.  E.  Qatliorne  Hardy ^ 
for  the  appellants  the  commissioners. 

Littler^  Q.C.,  Oaintford  Bruce^  and  E.  Ridley^  for  the 
plaintiffs,  respondents. 

The  appeals  were  first  heard  Nov.  13,  14,  and  17,  1879. 
In  pursuance  of  an  order  of  the  House  they  were  again 
heard  Nov.  18,  19,  22,  and  23, 1880,  in  presence  of  the  follow- 
ing judges:  Pollock,  B.,  Field,  Lindley,  Manisty,  Lopes, 
Fry,  and  Bowen,  JJ.,  to  whom  the  following  questions  were 
put: 

1.  Has  the  owner  of  an  ancient  building  a  right  of  action 
against  the  owner  of  lands  adjoining  if  he  disturbs  his  land 
80  as  to  take  away  the  lateral  support  previously  afforded 
by  that  land  % 

*2.  Is  the  period  during  which  the  plaintiffs'  house  [742 
has  stood,  under  the  circumstances  stated  in  the  case,  suffi- 
cient to  give  them  the  same  right  as  if  the  house  was  an- 
cient ? 

3.  If  the  acts  done  by  the  defendants  would  have  caused 
no  damage  to  the  plaintiffs'  building  as  it  stood  before  the 
alterations  made  in  1849,  is  it  necessary  to  prove  that  the 
defendants  or  their  predecessors  in  title  had  knowledge  or 
notice  of  those  alterations,  in  order  to  make  the  damage  done 
by  their  act  in  removing  the  lateral  support,  after  the  lapse 
of  twenty-seven  years,  an  actionable  wrong? 

4.  If  so,  is  it  sufficient  to  prove  knowledge  or  notice  of  the 
fact  that  such  alterations  were  made,  or  is  it  necessary  also 
to  prove  knowledge  of  their  effect,  in  causing  the  buildings 

(»)  8  Q.  B.  D.,  86  ;  28  Eng.  R.,  80.      O  4  Q.  B.  D.,  162,  204;  28  Eng.  R.,  706. 
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SO  altered  to  require  a  degree  of  lateral  sapport  from  the  ad- 
joining land  which  was  not  before  needfol  ? 

6.  Was  the  coarse  taken  by  the  learned  jadge  at  the  trial, 
of  directing  a  verdict  for  the  plaintifFs,  correct,  or  OBght  he 
to  have  left  anj  qaestion  to  tne  jurj  t 

The  jndges  desired  time  to  consider,  and  on  the  17th  of 
March,  1881,  delivered  the  following  opinions : 

Pollock,  B.: — Mj  Lords,  in  answering  the  first  question,  it  is 
neoessar  J  to  bear  in  mind  that  it  is  not  affected  by  anj  of  the  modem 
statutes  whereby  a  prescriptive  right  ean  be  gained  by  effluxion  of 
time  or  by  enjoyment ;  nor  do  I  think  that  any  nsefal  argoments 
can  be  adduced  by  way  of  analogy  from  such  statutes,  it  appemis 
to  me,  however,  that  by  a  long  series  of  decisions,  and  by  the  opin- 
ions expressed  by  learned  judges  during  a  period  extending  over 
very  many  years,  the  common  law  affectmg  this  question  must  be 
taken  to  have  been  settled  in  favor  of  the  right.  The  ri^ht  to  lat- 
eral support  of  soil  by  adjoining  soil  is  a  natural  right  which  exists 
wherever  the  lands  of  adjoining  owners  are  in  contact.  The  grounds 
upon  which  it  is  based  are  fully  explained  in  the  cases  of  Humphries 
V.  Brogden  (1)  and  Rowbotham  v.  Wilson  (2).  Where  the  soil  is 
incumbered  by  baildings  it  is  obvious  that  a  different  qaestion 
arisesy  although  the  character  of  the  rights  when  aequired  is  in  each 
case  the  same^  I  will  now  proceed  to  notice  those  eases  aad  dicta 
which  in  my  judgment  establish  the  oonclusioa  st  which  I  have 
arrived. 

The  earliest  case  which  has  any  bearing  upon  the  question  is  that 
of  Slingeby  v.  Barnard  (14th  James  I,)  Ts).  The  court  gave  judg- 
ment in  favor  of  the  right  of  support,  idthongh  the  house  in  respect 
of  which  it  was  claimed  was  not  an  ancient  house,  but  had  been 
T4ST  only  recently  built.  This,  although  not  referred  to,  *must  be 
considered  to  have  been  overruled  bv  the  case  which  followed  it  of 
Wilde  V.  Mmsterky  (15  Charles  I,;  (4),  where  it  is  said,  "If  A., 
seised  in  fee  of  copyhold  land  next  ad joinmg  land  of  R,  erect  a  new 
house  on  his  copyhold  land,  and  part  of  the  house  is  erected  on  the 
confines  of  his  land  next  adjoining  the  land  of  B.,  if  B.  afterwards 
digs  his  land  pear  to  the  foundation  of  the  house  ol  A.,  but  not 
touching  the  land  of  A^  whereby  the  foundation  of  the  house  and 
the  house  itself  fall  into  the  pit,  still  no  action  lies  at  the  suit  of  A. 
against  B.,  because  this  was  the  fault  of  A.  himself  that  he  built  his 
house  BO  near  to  the  land  of  B. ;  for  he  could  not  by  his  act  hinder 
B.  from  making  the  most  profitable  use  of  B.'s  own  land.'*  The 
cases  are  not  of  much  value  as  establishing  anj  principle,  but  they 
are  not  unimportant  as  showing  that  the  attention  of  the  courts  was 
called  to  the  question  at  this  early  date,  and  as  thereby  affectiug  the 
value  of  more  recent  decisions.     Palmer  v.  Fleshees  (15  Charles 

O  12  Q.  B.,  789.  (*)  1  Roll  Rep.,  430. 

n  8  £.  A  B.,  123.  («)  2  Roll.  Abr.,  564,  tit.  Trespass  I,  pi.  1. 
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n,)  (1),  cited  in  ComjTis'  Digest  (2),  waa  an  action  for  the  obstruc- 
tion of  the  plaintiff's  lights  ;  bnt  the  judges  in  their  first  resolution 
say  ''  that  if  a  man,  being  seised  of  land  leases  forty  feet  to  A.  to 
build  a  house  thereon,  and  forty  feet  to  B.  for  a  like  purpose,  and 
one  of  them  builds  a  house  and  then  the  other  digs  a  cellar  in  his 
land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no 
action  will  lie,  for  every  one  may  deal  with  his  own  to  his  best  ad- 
vantage, but  sembUy  that  it  would  be  otherwise  if  the  wall  or  house 
were  an  ancient  one."  In  StanseU  y.  JoUard  (1803),  Lord  Ellen- 
borough  directed  the  jury  that  ^^  where  a  man  has  built  at  the  ex- 
tremity of  his  land,  and  has  enjoyed  his  building  above  twenty 
years,  by  analogy  to  the  rule  as  to  lights,  Ac,  he  has  acquired  a 
right  to  support,  or,  as  it  were,  of  leaning  to  his  neighbor's  soil,  so 
that  his  neighbor  cannot  dig  so  near  as  to  remove  that  support ;  but 
it  is  otherwise  of  a  house  newly  built."  This  case  is  referred  to  in 
Selwrn's  Nisi  Prius,  ^h  edition,  upon  the  authority  of  Lawrence,  J., 
also  by  Mr.  Smith  in  his  Leading  Cases  in  the  notes  to  Ashby  v* 
WhUe  (3),  and  bv  Mr.  Gale  in  his  work  on  Easements  as  from  a 
manuscript  note  (4).  In  Hide  v.  Thombor<yugh  (1846)  (5),  Parke, 
B.,  cited  StarueU  v.  JoUard  as  law,  and  ruled  that  if  there  were 
twenty  years  enjoyment  by  the  plaintiff  of  the  support  of  the  house 
from  the  defendant's  land,  and  it  was  known  that  the  defendant's 
land  supported  the  plaintiff's  house,  that  is  sufficient  to  give  him  a 
right  of  support*,  ^oth  these  cases  were  cited  as  authorities  by 
Lord  CampDell  in  Sumphries  v*  Brogden  (6).  L»  WycUt  v.  Harri- 
son (1832)  (7^  the  plaintiff,  who  claimed  a  right  of  support  to  his 
house  was  held  to  fail,  because  it  was  not  an  ancient  nouse ;  but 
Lord  Tenterden  in  giving  judgment  says :  ^^  Whatever  the  law 
might  be,  if  the  damage  complained  of  were  in  respect  of  an  ancient 
messua^  possessed  by  the  plaintiff  at  the  extremity  of  his  own  land, 
which  circumstance  of  antiquity  might  imply  the  consent  of  the  ad- 
joining proprietor,  at  a  former  time,  to  the  erection  of  a  building  in 
that  situation,  it  is  enough  to  say  in  this  case  that  the  building  is 
not  alleged  to  be  ancient,  but  may,  as  far  as  appears  from  the  decla- 
ration, have  been  recenthr  erected,  and  if  so,  then,  according  to  the 
*authorities,  the  plaintiff  is  not  entitled  to  recover,"  Part-  [744 
ridge  v.  8cott  (1838)  (8),  was  a  case  in  which  the  plaintiff  claimed 
a  right  to  support  for  two  houses.  As  to  one  of  these,  it  was  not  an 
ancient  bouse,  and  the  court,  therefore,  decided  against  the  right 
claimed.  As  to  the  other,  it  had  been  built  bv  the  plaintiff  on 
ground  which  had  been  so  excavated  as  not  to  afford  sufficient  sup- 
port to  the  house ;  and,  therefore,  as  was  said  by  the  court,  the 
plaintiff  had  caused  the  injury  to  himself  without  any  fault  on  the 
part  of  the  defendants.  The  judgment,  however,  of  the  court,  which 
was  delivered  after  consideration,  is  of  importance,  because,  as  is 

(»)  1  Sid.,  167.  (»)  2  Car.  <fe  Kir.,  254. 

-         -  ..---.  ^  O  12  ^    - 


O  Action  OQ  the  Cose,  Nafsance  a  (•)  12  Q.  B.,  749. 

(')  1  Sm.  L.  C.  8th  ed.,  p.  806.  P)  8  B.  <b  Ad.,  876. 

(*)  6th  ed,  p.  871.  («)  8  M.  A  W.,  220. 
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noticed  by  Thesiger,  L. J.,  in  his  judgment  below,  it  affirmed  in  sub- 
stance two  propositions  :  first,  that  the  second  boase,  being  an  an- 
cient house,  would,  but  for  the  excavation  of  the  soil  upon  which  it 
stood  hj  the  plaintiff  himself,  have  acquired  an  easement  of  support 
by  virtue  of  an  implied  grant ;  secondly,  that,  apart  from  the  Pre- 
scription Act,  such  a  grant  might  have  been  inferred  from  an  enjoy- 
ment of  the  house,  although  standing  upon  the  excavated  soil,  for 
twenty  years  after  the  defendants  might  have  been  or  were  fully 
aware  of  the  facts.  The  judgment,  therefore,  seems  to  assume  that, 
in  the  case  of  a  house  standing  upon  soil  in  its  ordinary  condition, 
the  servient  owner  has  sufficient  notice  of  the  fact  of  support  being 
enjoyed  to  raise  the  presumption  of  acquiescence,  and  the  consequent 
implication  of  a  grant  by  him,  when  the  enjoyment  has  continued 
for  twenty  years.  In  Humphries  v.  Brogaen  (1860)  (1),  the  ques- 
tion of  disputed  right  was  between  the  occupier  of  land  unbuilt  on 
and  the  occupier  of  subjacent  minerals  ;  but  in  the  considered  judg- 
ment of  the  court  delivered  by  Lord  Campbell,  he  reviews  the  au- 
thorities which  relate  to  the  right  of  support  gained  by  houses,  and 
referring  to  the  cases  of  Stansell  v.  JoUard  (2)  and  JSide  v.  Thof7\r 
borough  (3),  distinctly  lays  it  doM'n  that  "  where  a  house  has  been 
supported  more  than  twenty  years  by  land  belonging  to  another 
proprietor,  with  his  knowledge,  and  he  digs  near  the  foundation  of 
the  house,  whereby  it  falls,  he  is  liable  to  an  action  at  the  suit  of  the 
owner  of  the  house."  In  OayfordY.  NichoUs  (1854)  (4),  the  pladn- 
'  tiff's  houses  being  modem,  they  had  gained  no  right  of  support,  but 
in  giving  judgment  Parke,  B.,  assumes  that  had  they  st<K>d  for 
twenty  years  it  would  have  been  otherwise,  for  he  says,  "  This  is  not 
a  case  in  which  the  plaintiff  has  the  right  of  the  support  of  the  de- 
fendant's soil,  by  virtue  of  a  twenty  years  occupation,  or  by  reason 
of  a  presumed  grant,  or  by  a  presumed  reservation,  where  both 
houses  were  originally  in  the  possession  of  the  same  owner,  for,  un- 
less a  right  of  support  by  some  such  means  can  be  established,  the 
owner  of  the  soil  has  no  right  of  action  against  his  neighbor  who 
causes  the  damage  by  the  proper  exercise  of  his  own  right. **  In 
Mobotham  v.  WUson  (1857)  (5j,  the  Queen's  Bench,  Exchequer 
Chamber,  and  your  Lordships'  House  were  all  of  opinion  that  the 
question  of  general  right  was  excluded  by  reason  of  both  plaintiff 
and  defendant  claiming  under  predecessors  whose  rights  were  gov- 
erned by  the  express  terms  of  an  award  ;  but  the  questions  before 
the  court  involved  the  right  to  the  support  of  houses  by  adjacent 
land,  and  in  dealing  with  this  some  of  the  judges  seem  to  have  con- 
745]  sidered  the  existence  *of  such  a  right  after  a  house  has  stood 
for  twenty  years  as  settled  law.  I  shall  have  occasion  to  refer  to 
what  they  say  more  fully  when  considering  the  mode  in  which  such 
a  right  is  acquired.     In  Rogers  v.  Taylor  (1858)  (6),  a  right  similar 

(')  12  Q.  B.,  749.  (<)  9  Ex.,  708. 

(«)  1  Selw.  N.  P.,  nth  ed.,  p.  457.  (»)  6  E.  «k  B.,  698 ;  8  E.  4  B.,  128 ;  8 

O  2  Car.  <b  Kir.,  260.  H.  L.  C,  848. 

{•)  2  H.  <k  N.,  828. 
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to  that  claimed  by  the  plaintiff  in  the  present  case  was  alleged  in 
the  declaration  and  denied  by  the  plea.  At  the  trial  the  late  Lord 
Chief  Justice  Cockburn  told  the  jury  that  he  thoujjht  at  the  end  of 
twenty  years  after  the  house  had  been  built  the  plaintiff  would  have 
acquired  a  right  to  support,  unless  in  the  meantime  something  had 
been  done  to  deprive  him  of  it,  and  that  the  jury  must  presume  that 
the  additional  burden  was  put  upon  the  plaintiffs  land  by  the  assent 
of  the  adjoining  owner,  and  a  grant  by  such  owner  of  a  right  of 
support.  He  left  it  to  the  jury  to  say  whether  the  plaintiff  had  en- 
joyed the  support  for  the  foundations  of  his  house  for  twenty  years. 
The  jury  found  that  the  plaintiff  had  enjoyed  the  right  of  support 
for  his  house  on  the  foundations  on  which  it  stood  without  interrup- 
tion for  twenty  years.  This  finding  was  treated  as  a  verdict  for  the 
plaintiff,  and  both  the  ruling  and  the  verdict  were  upheld  by  the 
Court  of  Exchequer,  upon  the  ground  that  the  plaintiff's  house  had 
stood  for  more  tnan  twenty  years. 

The  most  recent  and  the  most  important  of  the  decided  cases 
bearing  upon  the  subject  is  undoubtedly  that  of  Bonomi  v.  Bcuik- 
house  (1858)  (1),  which  came  before  the  Court  of  Queen's  Bench 
upon  the  argument  of  a  special  case,  whereby  it  appeared  that  cer- 
tain messuages  and  buildings  in  the  declaration  mentioned  had  been 
in  existence  for  more  than  forty  years  without  sustaining  injury, 
that  they  were  firmly  supported  by  mines,  earth  and  soil  under- 
ground contiguous  and  near  to  and  under  the  land  of  the  plaintiffs, 
and  that  the  defendant  who  had  become  the  occupier  of  coal  mines 
under  and  immediately  adjoining  the  plaintiffs'  buildings,  had  so 
worked  the  coal  as  to  remove  pillars  under  land  distant  about  280 
yards  from  the  plaintiffs'  property,  whereby  the  roof  of  the  defend- 
ant's mine  fell  down  and  subsided  so  as  to  produce  a  thrust,  the 
effect  of  which  gradually  extended  laterally  to  the  land  upon  which 
the  plaintiffs'  houses  were  built  and  whereby  they  were  ultimately 
let  down  and  injured.  The  main  question,  which  was  decided  by 
the  Exchequer  Chamber  and  by  your  Lordships'  House  (2)  in  favor 
of  the  plaintiff,  was  that  with  reference  to  the  Statute  of  Limitations 
the  plaintiff's  right  of  action  accrued  not  when  the  coal  was  extracted 
by  the  defendant  from  underneath  his  own  land,  but  when  the  plain- 
tiffs' buildings  were  first  injured.  The  plaintiff's  right  of  support 
for  his  buildings  was  however  clearly  raised  by  the  case  as  stated, 
and  was  considered  and  dealt  with  by  the  judges  who  heard  the  ar- 
guments and  also  by  some  of  the  noble  and  learned  Lords  before 
whom  the  appeal  came  in  this  House.  Wightman,  J.,  in  the  Court 
of  Queen's  jSench,  says :  "  Upon  consideration  of  all  the  cases,  it 
appears  to  me  that  the  cause  of  action,  in  such  a  case  as  the  present, 
is  founded  upon  a  breach  of  duty  on  the  part  of  the  defendant  by 
so  using  his  own  property  as  to  injure  that  of  his  neighbor,  and  not 
upon  any  right  of  the  plaintiffs  to  an  easement  in,  upon,  or  over  the 
land  of  their  neighbors.  Where  ancient  buildings  are  standing  upon 
the  plaintiffs'  land,  the  defendant  must  take  care  not  to  use  his  own 

(0  E.  B.  <b  E.,  622.  O  9  H.  L.  C,  603. 
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land  in  such  a  manner  as  to  injure  them*  The  language  used  in 
746]  *8orae  of  the  cases  is  not  very  clear,  but  it  appears  to  me  that 
the  cases  of  Wj/att  v.  Harrison  (l) ;  Chctdwick  v.  TVawer  (2)  in  Ex- 
chequer Chamber,  reversing  the  judgment  of  the  Common  Pleas  in 
Trofjoer  v.  Chadfjoick  (3) ;  Partridge  r,  Scott  (4)  j  Roberts  v.  Head  {b) ; 
and  the  older  cases  of  Slingshf/  v.  Barnard  (6) ;  Aldreds  Case\l)j 
and  the  opinions  expressed  by  the  judges  in  giving  their  judgment 
in  the  case  of  Howbotham  v.  WiUon  (^  in  the  Exchequer  Chamber 
affirming  the  judgment  of  the  Queen's  Bench  in  JRotobotham  v.  Wil- 
son (9)  in  the  Exchequer  Chamber  at  the  sittings  after  last  Trinity 
Term,  are  authorities  to  shoir  that  the  right  claimed  by  the  plain^ 
tiffs  is  not  a  right  founded  upon  the  presumption  of  a  grantor  ease- 
ment, but  is  the  common  right  of  an  owner  of  land  not  to  be  injured 
in  his  property  by  the  way  m  which  the  defendant  uses  his,  accord- 
ing to  the  two  maxims  of  the  law,  ^Prohibetur  ne  qt/tisfaeiat  in  sua 
Quod  nocere  possit  alieno^^  and  ^Sictttere  tuo  ut  alienum  non  IcBdas/  " 
Willes,  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  said  :  *'  The  right  to  support  of  land  and  the  right  to  sup- 
port of  buildings  stand  upon  different  footings  as  to  the  mode  of 
acquiring  them,  the  former  heing  prima  facie  a  right  of  propertj 
analogous  to  the  flow  of  a  natural  river  or  of  air :  Bowbotkam  v.  WW- 
son  (8) ;  though  there  may  be  cases  in  which  it  would  be  sustained 
as  matter  of  grant  (see  the  Caledonian  JRaihoay  Compcmy  v« 
f^ot  (10),  whilst  the  latter  must  be  founded  upon  prescription  or 
grant,  express  or  implied,  but  the  character  of  the  rights,  when  ac- 
quired, is  in  each  case  the  same.**  In  the  House  of  Lords  the  plain- 
tiffs' right  to  recover,  subject  to  the  Statute  of  Limitations^  seems 
to  have  been  taken  for  granted,  and  that  the  interference  with  the 
house,  as  well  as  with  the  land,  was  present  to  the  minds  of  the  no- 
ble and  learned  Lords  who  were  present,  is  obvious  from  what  fell 
from  them.  Lord  Westbury,  L.C.,  in  giving  judgment^  says,  "  I 
think  it  is  abundantly  clear,  both  upon  principle  and  upon  author- 
ity, that  when  the  enjoyment  of  the  house  is  interfered  with  by  the 
actual  occurrence  of  the  mischief,  the  cause  of  action  then  arises.** 
Lord  Cranworth  also  said,  '^  It  has  been  supposed  that  the  right  of 
the  party  whose  land  is  interfered  with  is  a  right  to  what  is  called 
the  pillars  or  the  support.  In  truth,  his  right  is  a  right  to  the  ordi- 
nary enjoyment  of  his  land."  And  Lord  Wenaleydale  adds, "  I  think 
it  is  perfectly  clear  that  the  right  in  this  case  was  not  in  the  nature 
of  an  easement,  but  that  the  right  was  to  the  enjoyment  of  his  own 
property,  and  that  the  obligation  was  cast  upon  the  owner  of  the 
neighboring  property  not  to  interrupt  that  eajoyment." 

If  these  cases  and  dicta  are  dealt  with  individually,  and  subjected 
to  a  close  criticism,  many  of  them  are  no  doubt  open  to  objections 

,  d  Ad.,  871.  (•)  1  Roll.  Rep.,  480. 

i  Bing.  N.  Caa.,  I.  O  ®  Co-  R«P-.  5Y,  b. 

1  Bing.  N.  Cas.,  884.  (»)  8  E.  A  B.,  laS. 

(<)  3  M.  4  W.,  220.  (»)  6  E.  A  B.,  698. 
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sach  as  that  in  some  the  facts  are  not  so  fully  stated  as  might  now 
be  desired  ;  in  others,  the  exact  character  of  the  legal  right  said  to 
be  affirmed  and  the  mode  of  its  acquirement  are  not  fully  or  accu- 
rately dealt  with,  nor  is  the  right  always  based  upon  the  same 
grounds.  But  in  considering  these  objections,  it  must  be  remem- 
bere<l  that  the  *difficulties  presented  are  essential  to  the  grad-  [747 
Tial  growth  and  development  of  all  our  unwritten  law,  of  which  this 
is  only  an  instance,  and  further,  that  the  enjoyment  of  every  right 
which  is  established  not  by  statute  but  by  a  long  course  of  judicial 
decisions  and  dicta^  would  be  open  to  attack  if  such  a  remark  were 
aUowed  unduly  to  prevail.  The  substance  and  practical  effect, 
therefore,  of  all  that  has  gone  before  must  be  kept  in  view,  especially 
in  a  case  in  which  it  is  obvious  that,  having  reference  to  the  subject- 
matter  with  which  the  courts  were  dealing  and  to  the  rights  of  the 
parties  affected,  the  law  laid  down  from  time  to  time  must  have 
practically  influenced  the  position  of  all  who  were  interested  in  buy- 
ing, selling,  leasing,  or  building  upon  land  within  or  near  to  towns 
and  elsewhere  wherever  the  land  was  available  for  building  pur- 
poses, all  of  whom  might  well  act  and  in  many  cases  must  have 
acted  upon  the  supposition  that  they  had  acquired  rights  in  accord- 
ance with  the  law  so  expounded. 

Two  points  relating  to  this  part  of  the  cases  were  strongly  nr^ed 
on  behalf  of  the  defendants.  First,  it  was  said  that  the  right  which 
is  claimed  in  the  present  case  for  the  support  of  a  house  had  never 
been  treated  as  a  natural  right,  such  as  exists  where  soil  unbuilt  on 
is  supported  by  the  soil  of  an  adjoining  owner  ;  and,  secondly,  that 
failing  any  natural  right,  there  are  only  three  modes  known  to  the 
law  whereby  such  a  right  can  be  created,  namely,  by  express  grant, 
by  prescription  evideuced  by  acquiescence,  or  by  an  implied  grant, 
the  latter  of  which  has  commonly  been  presumed  in  those  cases  in 
which  the  right  claimed  has  been  long  enjoyed.  These  two  questions 
may  properly  be  dealt  with  together,  because,  in  truth,  the  consid- 
erations which  affect  the  nature  of  the  right,  and  the  mode  by  which 
it  mav  be  acquired  in  law  are  necessarily  interwoven  ;  and  here  it 
may  be  well  to  advert  to  the  language  used  by  Lush,  J.,  in  his  ruling 
at  the  trial  of  this  case,  where  he  does  not  lay  down  that  the  right 
claimed  by  the  plaintiff  is  a  natural  right,  as  in  the  case  where  soil 
is  supported  by  soil,  but  he  uses  this  language  :  ''  I  think  it  has  be- 
come absolute  law  that  wliere  a  building  has  stood  for  twenty  years 
supported  by  adjacent  soil,  it  has  acquired  a  right  to  the  support  of 
the  soil."  On  behalf  of  the  plaintiff  it  was  argued  before  your  Lord- 
ships that  this  must  be  taken  as  a  rule  of  law  not  resting  upon  fiction 
or  upon  implied  grant,  but  as  a  right  of  property,  namely,  an  enjoy- 
ment of  support  which  after  twenty  years  becomes  indefeasible  in 
the  same  manner  as  the  occupier  of  land  may,  by  bare  possession 
for  a  sufficient  period  of  time,  acquire  a  good  title ;  and  further, 
that  the  right  which  is  acquired  by  the  plaintiff  as  attaching  to  his 
house  is  a  right  which  restricts  his  neighbor,  not  from  using  or  mov- 
ing his  own  land,  but  from  so  using  or  moving  it  as  to  injure  the 
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In  answer  to  the  third  question,  I  say  that  it  is  not  necessary  to 
prove  that  the  defendants  or  their  predecessors  in  title  had  knowl- 
edge or  notice  of  the  alterations,  in  order  to  make  the  injury  to  the 
plaintiffs'  building  by  removing  the  lateral  support  after  the  lapse  of 
twenty-seven  years  an  actionable  wrong.  The  alterations  made  by 
the  plaintiffs  in  1849  amounted  merely  to  the  conversion  of  that 
which  had  been  a  dwelling  house  into  a  coach  factory,  and  no  evi- 
dence was  adduced  to  show  that  these  alterations  had  been  done 
otherwise  than  openly,  and  in  the  usual  manner  of  building  applica- 
ble to  such  an  object.  It  appears  to  me,  therefore,  that  what  was 
done  by  the  plaintiffs  was  that  which  they  might  lawfully  do.  for  the 
purpose  of  improving  their  premises  and  using  them  in  the  manner 
most  advantageous  to  their  business  :  and  that,  therefore,  the  rela- 
tions between  themselves  and  the  defendants  in  respect  to  such 
alterations  and  any  additional  weight  or  further  onus  upon  the  de- 
fendants occasioned  by  them,  are  to  be  looked  at  in  precisely  the 
same  light  as  if  the  building  of  the  plaintiffs  had  been  originally 
constructed  as  a  coach  factory,  and  not  as  a  dwelling  house  ;  or  as 
if  in  1840  the  plaintiffs  had  pulled  down  their  dwelling  house  and 
built  a  coach  factory  on  its  site ;  or  as  if  there  having  been  no 
dwelling  house  or  building  until  1849  the  plaintiffs  had  built  for 
the  first  time  a  coach  factory  in  the  form  in  which  it  stood  after  the 
alterations  that  were  made  by  them  at  that  date.  Under  these  cir- 
cumstances it  becomes  unnecessary  for  me  to  deal  with  the  argu- 
ments which  were  addressed  to  your  Lordships'  House  at  the  bar, 
arising  out  of  the  distinction  which  was  taken  between  the  original 
dwelling  house  and  the  alterations  that  were  made  in  1849. 

The  mode  in  which  I  have  answered  the  third  question  renders  it 
unnecessary  for  me  to  answer  the  fourth  question. 

In  conclusion,  I  answer  the  fifth  question  submitted  to  us  by  your 
Lordships  by  saying  that  the  course  taken  by  the  learned  judge  at 
the  trial  of  directing  a  verdict  for  the  plaintiffs  was  correct,  and 
that  he  ought  not  to  have  left  any  question  to  the  jury.  Had  any 
question  been  raised  by  the  defendants  at  the  trial  with  regard  to 
tne  facts  which  were  given  in  evidence,  it  would  have  been  the  duty 
of  the  learned  judge  to  take  the  opinion  of  the  jury  upon  these  facts, 
753]  *but  no  such  question  was  raised,  and  the  facts  were  substan- 
tially admitted  by  both  sides.  Under  these  circumstances  the  only 
matter  which  remained  for  decision  was,  what  was  the  proper  legal 
result  of  those  facts  ;  and,  assuming  the  view  which  I  have  takeu  to 
be  right,  the  course  adopted  by  the  learned  judge  of  directing  a  ver- 
dict for  the  plaintiffs  was  correct  and  in  accordance  with  what  has 
usually  been  done  by  judges  on  similar  occasions,  with  this  excep- 
tion, that  instead  of  resorting  to  fiction  and  directing  the  jury  that 
they  ought  to  find  a  lost  grant  of  support  as  a  matter  of  fact,  Lush, 
J.,  told  them  that  the  plaintiffs  were  entitled  to  the  verdict  as  a 
matter  of  law,  and  directed  them  to  find  accordingly. 

Field,  J. : — ^My  Lords,  I  answer  your  Lordshij^s'  first  question  in 
the  affirmative.     I  think  that  the  owner  of  a  building,  who  has  an- 
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interruptedly  enjoyed  the  support  of  it  by  the  adjacent  land  of  his 
neighbor  for  the  period  required  by  law  to  make  it  an  "  ancient " 
building,  has  acquired  a  right  to  the  degree  of  support  thus  afforded, 
and  that  its  absolute  withdrawal  so  as  to  cause  injury  to  the  build- 
ing is  an  actionable  wrong.  I  also  think  that  this  ri^ht  rests  upon 
uninterrupted  enjoyment  and  does  not  require  for  its  foundation 
any  actual  or  implied  grant  or  covenant  by  the  adjoining  owner. 
The  right  seems  to  me  to  arise  thus :  So  soon  as  the  surface  of  the 
land  becomes  divided,  either  vertically  or  horizontally,  into  separate 
and  exclusive  tenements,  one  of  the  first  and  clearest  principles  ap- 
plicable to  each  separate  holding  is,  that  the  owner  has  the  right 
given  to  him  by  implication  of  Taw  to  use  his  property  as  best  he 
likes,  provided  that  he  does  not  by  such  user  injure  the  rights  of  his 
neighbor.  If  neither  he  nor  his  neighbor  have  built  on  or  dealt 
with  their  respective  portions,  and  the  latter  are  in  their  natural 
state  and  conaition,  it  is  clear  that  each  owner  has  as  against  the 
other  a  right  to  have  his  soil  supported  by  the  soU  of  his  neighbor, 
whether  adjacent  or  below,  and  any  act  done  by  one  which  destroys 
that  support  so  that  the  land  of  the  other  falls  is  an  actionable 
wrong,  and  that  is  so,  although  the  act  complained  of  is  not  done  by 
him  maliciously,  but  simply  in  the  exercise  of  his  own  right  to  use 
his  own  property.  Although,  therefore,  either  of  them  may  dig  in 
his  own  soil  as  deep  and  as  near  to  his  own  boundary  or  to  the  sur- 
face as  he  chooses,  this  right  is  subject  to  one  limitation  from  the  verj 
first,  viz.,  that  he  cannot  dig  so  deep  and  so  near  as  to  cause  his 
neighbor's  land  to  sink,  unless  he  substitute  some  other  sufficient 
support:  Wilde  v.  Minaterley  (1);  Humphriea  v.  Brogden  (2); 
Hawbotham  v.  Wilson  (3).  This  limitation,  however,  upon  his  right 
is  accompanied  by  a  like  limitation  of  his  neighbor's  right,  so  that 
the  advantage  and  burden  are  mutual  in  quality,  although  they  may 
vary  in  degree. 

It  is  clear  that  these  rights  and  burdens  come  into  existence  by 
implication  of  law  at  the  very  moment  of  severance.  They  are  un- 
questionably known  as  ^'natural  rights,"  and  require  no  age  to  ripen 
them.  The  same  origin  is,  I  think,  to  be  ascribed  to  rights  and  bur- 
dens of  a  similar  character  existing  in  respect  of  flowing  water.  It 
happens  that  land  allotted  in  severalty  is  bounded  by  a  natural  river, 
and  when  that  is  the  case  the  implied  terms  are  imposed  upon  the 
owner  of  that  land  and  upon  all  other  owners  of  other  lands  bounded 
by  the  same  ^stream,  that  each  one  is  entitled  to  have  the  [753 
flow  continue  in  its  natural  course  and  channel  for  the  natural  use 
and  benefit  of  all,  and  is  subject  to  the  like  burden  of  not  interfer- 
ing with  that  flow  to  the  prejudice  of  any.  Besides  and  in  addition 
to  these  rights  the  owner  of  the  land  in  its  natural  state  has  also  of 
course  the  absolutely  necessary  enjoyment  of  the  free  passage  of 
light  and  air  in  its  natural  state  over  and  from  his  neighbor's  land 
to  and  over  his  own.     But  unlike  the  right  of  support  of  soil  by  soil 

0)  2  RoU.  Arb.,  664,  Trespass  I,  pi.  1.  («)  12  Q.  B.,  ^89. 

(»)  5  H.  L.  C,  848. 
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and  of  the  flow  of  water  in  a  defined  course,  the  owner  in  the  case  of 
light  and  air  has  originally  no  right  of  enjoyment  which  can  prevail 
against  his  neighbor's  right  to  make  any  use  of  his  land  he  may  like, 
although  such  use  will  interfere  with  the  natural  transmission  of  the 
light  and  air.  But  if  the  owner  of  the  land  wishes  to  erect  a  build- 
ing with  openings  for  the  admission  of  light  and  air  he  may  proceed 
to  do  so  by  building  (as  he  has  a  right  to  do)  his  wall  with  the  win- 
dows in  it  close  to  the  very  verge  of  his  own  land,  so  that  it  owes  of 
necessity  its  support  in  part  to  the  neighbor's  adjacent  soU,  and  the 
windows  receive  their  light  and  air  directly  from  it.  He  has  thus 
taken  into  his  own  enjoyment  and,  as  it  were,  into  his  own  occupa- 
tion the  soil  of  his  neighbor,  and  also  the  light  and  air  transmitted 
to  him  by  his  neighbor  by  a  confinement  and  enjoyment  of  it  in  a 
particular  definite  channel.  But  although  his  doing  this  is  a  per- 
fectly lawful  act  requiring  no  grant,  license,  or  assent  from  the  ad- 
joining owner,  it  does  not  at  first  confer  any  right  as  against  his 
neighbor,  either  of  support  of  the  wall  or  of  transmission  of  light  or 
air,  or  impose  any  burden  in  those  respects  on  his  neighbor.  The 
latter  may  at  first  and  until  the  lapse  of  a  definite  period  of  enjoy- 
ment use  his  own  soil  by  digging  or  otherwise,  or  build  a  wall  up  to 
the  very  edge  of  his  own  ground,  notwithstanding  that  by  so  doing 
respectively  he  causes  his  neighbor's  building  to  fall  or  obstruct  the 
passage  of  the  light  and  air  through  the  window.  Neither  building 
nor  window  has  yet  become  "  ancient."  For  these  propositions  I 
refer  to  Palmer  y,  Fleshees  (1);  Wt/oUt  v.  Harrison  (2);  Partridge 
y.  Scott  (3).  But  if  he  do  not  by  some  act  of  interruption  prevent 
it,  the  open  continuance  of  this  enjoyment  by  the  adjoining  owner 
for  the  requisite  period  of  time,  makes  the  building  or  windows  to 
be  "ancient,"  and  converts  the  de  facto  enjoyment  into  a  right,  an 
injury  to  which  thenceforth  by  any  use  of  the  neighbor's  land  is  an 
actionable  wrong.  Interruption  of  the  enjoyment  is  the  only  mode 
by  which  the  acquisition  of  this  right  can  be  prevented  ;  nothing 
short  of  it  is  of  any  avail,  and  no  actual  assent  is  required  to  convert 
the  lawful  enjoyment  into  a  right.  This  is  laid  down  by  Bayley, 
J.,  in  Cro88  v.  Lewis  (4),  and  by  Littledale,  J.,  in  Moore  v.  Jfeaw- 
8on  (5). 

These  propositions  are  the  result  I  think  of  the  authorities  cited 
and  analyzed  by  my  Brother  Pollock  in  the  opinion  which  he  has 
just  expressed  to  your  Lordships.  I  do  not  propose  to  go  through 
those  authorities  m  detail,  but  merely  to  add  such  observations  as 
seem  to  me  to  support  the  conclusion  at  which  he  and.  I  have  ar- 
rived. As  was  remarked  by  the  late  Lord  Chief  Justice  in  his 
judgment  below,  the  cases  to  be  found  in  the  books  relating  directly 
to  the  right  of  lateral  support  of  "building"  by  adjacent  "soil "are 
''**]  comparatively  few,  but  there  are  ''found  in  the  books  a  vast 
number  of  authorities  in  reference  to  other  rights  of  a  more  or  less 

(')  1  I^^v  122;    1  Sid.,  167 ;    1  Keb.,        (»)  8  M.  A  W..  220. 
STv  «  t,  (*)  2  B.  a  C.  686. 
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analogous  character  which  seem  to  me  to  bear  upon  the  question. 
Those  authorities  may  be  divided  generally  into  four  classes  accord- 
ing as  they  relate  to :  (Ist.)  Vertical  or  lateral  support  of  land  or 
buildings  ;  (2d.)  Light  and  air ;  (3d.)  Water ;  and  (4th.)  Way  or 
common,  or  rights  of  that  nature.  In  the  cases  relating  to  the 
rigfats  of  the  first  class,  I  find  it  clearly  laid  down  that  by  the  unin- 
terrupted enjoyment  in  fact  of  lateral  support  of  an  "  ancient "  build- 
ing the  right  to  the  support  is  acquired,  in  WUde  v.  Minaterley  (1), 
and  in  Fcdmer  y.  Fleaheea  (2),  the  words  used  to  cover  the  existence 
or  non-existence  of  the  right  are  "  ancient "  or  "  new  "  messuage,  and  ' 
I  find  the  proposition  stated,  substantially  in  the  terms  which  I  have 
used,  by  Lord  Ellenborou^h  in  StanaeU  v.  Jbllard{S)^  by  Parke,  B., 
in  JSide  v.  Thombor(mghl4)y  and  again  in  Oayford  v.  NieholU (5) ; 
by  Cresswell,  J.,  and  Bramwell,  B.,  in  Eowhotham  v.  WUaon  (6),  and 
lastly  and  most  elaborately  and  unequivocally  in  the  judgment  of 
Wightman,  J.,  in  Banomi  v.  Backhxmse  (7),  in  which  he  distinctly 
treats  the  actionable  wrong  in  such  a  case  as  founded  upon  the 
breach  of  duty  in  one  man's  using  his  property  so  as  to  injure  that 
of  his  neighbor ;  not  as  founded  on  any  presumption  of  grant  or 
easement,  but  the  common  right  of  an  owner  of  utnd  not  to  be  in- 
jured in  his  property  by  the  wrong  of  his  neighbor.  In  this  view 
Campbell^  L.C.J .,  and  Coleridge  and  Erie,  JJ.,  all  concur,  and  I 
conceive  it  to  have  been  the  view  entertained  by  some  of  the  noble 
and  learned  members  of  your  Lordships'  House  who  advised  the 
House  upon  the  judgment  of  the  appeal  (8).  I  am  well  aware  that 
it  has  been  doubted  whether  this  assertion  of  the  law  in  the  last  case 
is  to  be  considered  as  an  authority  applicable  to  the  one  now  before 
your  Lordships,  but  I  am  unable  to  share  in  that  doubt  for  the  rea- 
sons stated  by  my  Brother  Manisty. 

Besides  these  cases  which  involved  the  right  of  '*  lateral "  support 
of  buildings,  there  is  also  one  relating  to  ''  vertical "  support  in  a 
case  where  the  subjacent  strata  had  been  severed  from  the  surface. 
The  right  of  support  of  the  surface  soil  in  such  a  case  is  analogous 
to  the  right  of  "  lateral "  support,  indeed  so  much  so  that  in  the  case 
of  Humphries  v.  Brogden  (9),  in  which  the  right  of  the  owner  of 
the  surface  to  have  it  supported  by  the  subjacent  severed  minerals 
was  first  directly  ^serted,  that  right  was  deduced  from  the  previ- 
ous authorities  cited  above  as  to  the  right  of  ^Materal"  support,  and 
in  the  case  of  support  of  surface  by  the  minerals  below  there  is  now 
no  question  but  that  the  right  is  a  natural  one. 

In  Rogers  v.  Taylor  (10),  the  case  to  which  I  refer,  the  plaintiff's 
house  had  been  built  in  1824  upon  land  the  quarries  underlying  which 
had  been  expressly  excepted  from  the  conveyance  to  him,  and  had 
become  therefore  a  separate  tenement,  and  the  stone  under  the  house 

(1)  2  RolL  Abr.,  064,  Trespass  I,  pi.  1.  (*)  8  E.  <fe  B.,  140, 146,  167. 

(«)  1  Lev.,  122;  I  Sid.,  16Y;  1  Keb.,  626.  O  E.  B.  A  E.,  686. 

(»)  1  Selw.  N.  P..  11th  ed.  467.  («)  9  H.  L.  C.  611. 

(*)  2  C.  A  K.,  260.  (»)  12  a  B.,  789. 

(»)  9  Ex.,  707.  (>*)  H.  &  N.,  828. 
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had  been  got  by  the  owner  of  the  excepted  qaarries  in  1840,  leaving 
supports  of  the  house  at  that  time  sufficient.  In  1853  the  defend- 
ant, the  owner  of  the  quarries  and  also  of  adjacent  land,  in  quarry- 
75ft]  ing  *cut  away  the  supports  under  the  plaintiff's  house  and  it 
fell.  At  the  trial  before  the  late  Lord  Chief  Justice  Cockbum  it 
was  contended  on  behalf  of  the  defendant  that  in  order  to  make  out 
a  title  to  have  the  house  supported  by  the  subjacent  soil,  the  plain- 
tiff was  bound  to  show  a  continuous  enjoyment  for  the  required 
period  ''  as  of  right,"  and  that  there  had  in  fact  been  none  such,  but 
only  a  contentious  enjoyment.  But  the  direction  of  the  Lord  Chief 
Justice  was  that  at  the  end  of  twenty  years,  after  having  buUt  the 
house  the  plaintiff  acquired  the  right  of  support  unless  something 
had  been  "  done  "  to  deprive  him  of  it,  and  the  question  be  left  to 
the  jury  was  whether  the  plaintiff  had  enjoyed  the  support  for  the 
foundation  of  his  house  for  twenty  years.  The  jury  found  that  he 
had  done  so,  adding  the  words  "  witnout  interruption,"  and  the  rul- 
ing and  verdict  were  upheld.  I  cite  this  case  for  the  purpose  of  the 
precise  language  of  the  Lord  Chief  Justice  in  his  ruling  and  direc- 
tion. At  the  same  time  there  is  no  doubt  but  that  the  Court  of  Ex- 
chequer, in  supporting  the  direction  and  verdict,  were  inclined  to 
place  the  right  of  vertical  support  of  a  house  in  the  category  of 
easements,  requiring  prescription  or  presumed  ffrsnt  for  its  founda- 
tion, and  they  adopted  the  same  view  as  to  "lateral"  support  in 
Partridge  v.  Scott  \\)^  whDst  in  Solomon  v,  Vinters'  Company  {^)j 
a  case  of  support  of  building  b^  building,  they  went  further  and  ex- 
pressed doubts  as  to  the  authority  of  Stansell  v.  JbUard{S)f  Hide  v. 
Thomborough  (4),  and  the  observations  of  Lord  Campbell  in  reference 
to  this  subject  in  Humphries  v.  Bragden  (5). 

In  order  to  appreciate  the  correctness  or  otherwise  of  this  view  it 
is,  I  think,  desirable  to  refer  a  little  more  in  detail  to  the  case  of 
Partridge  v.  Scott  (1),  for  the  reasoning  of  the  judges  in  that  case 
shows  that  they  were  ready  to  affirm  the  existence  of  the  right  after 
the  lapse  of  the  requisite  period  of  enjoyment,  although  they  enter- 
tained a  different  view  from  that  expressed  in  the  decisions  I  have 
referred  to  as  to  its  origin  and  mode  of  acquisition.  The  material 
facts  in  Partridges,  ^ott  (1)  were,  that  there  were  two  houses  in 
respect  of  injury  to  which  the  action  had  been  brought.  One  had 
existed  more  than  thirty  years,  and  was  admittedly  "  ancient ;"  the 
other  was  admittedly  "  new  ;"  and  both  were  at  the  time  of  action 
brought  found  to  be  on  excavated  ground,  so  that  at  some  time  or 
other  the  surface  had  been  deprived  in  part  of  what  otherwise  would 
have  been  its  natural  support.  There  was  no  evidence  to  show  when 
this  had  happened,  but  it  is  obvious  that  in  this  stat^  of  things  the 
owner  of  the  houses  had  ever  since  that  time  been  de  facto  enjoying 
a  greater  degree  of  support  by,  and  was  throwing  upon,  the  neigh- 
boring soil,  a  greater  burden  than  if  his  underlying  soil  had  been  in 

(»)  8  M.  &  W.,  220.  (»)  1  Selw.  N.  P..  Uth  ed.,  467. 

(«)  4  H.  &  N.,  698.  (*)  2  C.  A  K.,  260. 

(»)  12  Q.  B.,  789. 
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its  natural  position.  The  fact  of  the  excavation  was  also  unknown 
to  both  parties,  and,  as  beyond  all  question  the  acquisition  of  the 
right  depends  upon  the  non-interruption  of  the  enjoyment  by  the 
neighbor  only  where  he  has  the  knowledge  or  means  of  knowledge  that 
it  is  being  had,  and  all  he  knew  in  that  case  was  the  inference  which 
he  was  bound  to  draw  from  the  known  fact  of  the  house  being  built 
and  of  necessity  deriving  support  from  hi^  soil,  the  Court  of  Excheq- 
uer held  that  no  right  of  support  had  been  gained  of  either  house, 
of  oiie  because  it  was  "  new,"  and  the  other  because  the  underlying 
strata  *might  have  been  removed  within  twenty  years.  The  [756 
inference  to  be  drawn  from  this  case  seems  to  me  to  be  that  but  for 
that  fact  the  right  would  have  been  acquired.  It  was  pointed  out 
by  Littledale,  J.,  in  Moore  v.  Rawaon  (1)  (a  case  of  light),  and  by 
iry,  J.,   in  JECall  v.  Lichfield  Brewing  Company  (2),  that '  such  a 


right  is  not  properly  the  subject  of  "  grant,"  but  that  the  implica- 
tion of  law  to  be  made  in  support  of  it  is  a  covenant  not  to  interfere 
with  the  enjoj^ment;  which  seems  to  me  to  be  merely  an  alternative 
mode  of  statmg  the  right  to  depend  (as  put  by  Wightman,  J.,) 
upon  the  maxim  of  ''  Sic  lUere  tuo  tU  cUienum  non  Imdasy  It  is,  I 
know,  thought  by  some,  for  whose  opinions  I  have  the  highest  re- 
spect, that,  thinking,  as  they  do,  that  the  right  rests  upon  a  pre- 
sumed grant,  it  can  only  exist  where  all  the  circumstances  are  such 
as  would  have  existed  if  there  had  been  in  fact  such  a  grant  made, 
and  that  it  is  unjust  and  inequitable  to  hold  that  such  a  right  can 
be  gained  in  cases  like  this  where  the  servient  owner  has,  as  is  ad- 
mittedly the  case,  no  power  of  preventing  the  enjoyment  which  is 
to  found  it.  It  is,  however,  clear  that  where  the  surface  and  subja- 
cent strata  have  been  divided  horizontally  into  separate  tenements, 
a  house  built  by  the  owner  of  the  surface,  and  which  has,  defactOy 
enjoyed  the  support  of  the  subjacent  minerals  for  more  than  twenty 
yeara  has  acquired  the  right  of  support  of  that  mineral,  unless,  as 
in  Itowbotham  v.  Wilson  (3),  there  is  evidence  to  the  contrary;  and 
in  Partridge  v.  Scott  (4)  the  right  would  have  been  extended  by  the 
Court  of  Exchquer  to  lateral  support  if  the  enjoyment  there  known 
had  existed  for  twenty  years.  But  what  power  has  the  servient 
owner  in  those  cases  to  "  prohibit "  otherwise  than  by  actual  inter- 
ruption of  the  defactq  enjoyment ;  he  cannot  prevent  the  building ; 
he  cannot  bring  any  action  in  respect  of  it  ?  He  can  do  nothing 
but  interrupt  the  enjoyment.  In  the  analogous  case  of  light  there 
is  the  same  limitation  of  the  power  of  prohibition,  and  yet  the  right 
admittedly  exists  ;  and  in  the  cases  as  to  water,  to  which  I  shall 
hereafter  advert,  in  which  the  absence  of  the  power  of  prohibiting 
was  referred  to,  some  of  the  judges  who  decided  them,  including,  I 
think,  one  of  your  Lordships,  declared  that  the  decision  in  those 
cases  was  without  prejudice  to  the  determination  of  the  question 
now  raised  for  decision  by  your  Lordships'  House.  Moreover,  the 
foundation  of  a  right  upon  mere  long  uninterrupted  possession,  as  a 

(»)  8  B.  A  a,  839.  («)  8  H.  L.  C,  848. 

(»)  49  L.  J.  (Ch.),  656.  (*)  8  M.  A  W.,  220. 
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matter  of  public  convenienoe,  is  of  very  general  application.  Stat- 
utes of  Limitation  have  no  other  origin,  and  it  is  upon  this  princi- 
ple that  Story,  J.,  in  his  well-known  judgment  in  !i)/ler  v.  Wilkin- 
son (l),  puts  rights  of  this  kind,  for  he  says,  "  twenty  years 
uninterrupted  enjoyment  is  held  upon  principles  of  public  couTen- 
ience  a  conclusive  presumption  of  a  *  grant,'  or  'right'"  (expressly 
asserting  the  alternative).  "  The  presumption  is  applied  as  a  pre- 
sumption juris  et  de  jure^  wherever  by  possibility  a  right  may  be 
acquired  in  any  manner  known  to  the  law." 

But  whatever  maj  be  the  correct  view  as  to  the  origin  of  the 
right,  all  the  authonties  seem  to  agree  that  after  twenty  years'  en- 
joyment the  right  is  acquired  ;  in  the  one  case  the  view  being  that 
It  arises  from  a  presumption  of  origin  by  grant  to  be  made  in  each 
757]  '  particular  case  from  long  uninterrupted  possession,  in  *the 
other  case  that  it  has  become  an  universal  settled  rule  of  law  that 
the  open  enjoyment  uncontradicted  and  unexplained  is  sufficient  by 
itself,  and  there  is  in  modem  times,  at  least,  no  necessity  for  pre- 
suming in  each  particular  case  a  thing  which  everybody  knows  is  a 
mere  hction.  That  in  any  view  the  enjoyment  must  not  be  "  datn  " 
is  clear ;  for  to  hold  that  a  man  is  bound  by  a  right  of  the  growing 
acquisition  of  which  he  had  neither  knowledge,  nor  the  means  of 
knowledge,  would  be  unjust  and  inequitable.  Upon  this  absence 
of  the  means  of  knowledge  of  the  enjoyment,  the  cases  of  Partridge 
V.  Scott  (2)  and  Solomon  v.  Yinters^  (jompany  (3)  may  well  stand, 
and  indeed  the  judgment  of  Bramwell,  B.,  in  the  latter  case  is  ex- 
pressly based  upon  it. 

My  Lords,  I  now  proceed  to  consider  whether  the  authorities  upon 
which  I  rely  are  fortified,  or  otherwise,  by  the  authorities  which 
relate  to  the  rights  as  to  light  and  air,  between  which  and  the  right 
now  under  discussion  a  close  analogy,  in  my  judgment,  exista  They 
both  have  their  de  facto  origin  in  the  same  lawful  use  of  land  for 
habitation,  and  the  necessity  of  light  and  air  for  its  enjoyment. 
That  such  analogy  has  been  thought  to  exist  is  clear.  In  the  earlier 
books  the  right  of  light  is  asserted  in  conjunction  with,  and  as  mu- 
tually illustrating,  or  illustrated  by,  the  right  of  support.  In 
Palmer  v.  Pleshees  (4)  the  assertion  of  the  then  apparently  well  nn-^ 
derstood  right  of  support  of  an'' ancient"  building  was  made,  as 
tending  to  show  the  existence  of  the  right  to  the  enjovment  of  an 
"  ancient "  window.  In  StanseU  v.  JoUard  (6)  Lord  £llenborough 
6  converso  fortified  his  ruling,  that  a  de  facto  enjoyment  for  above 
twenty  years  of  support  gave  the  right  to  it,  by  referring  to  light 
as  analogous  ;  and  so  also  the  Court  of  Queen's  Bench,  in  the  case 
of  Humphries  v.  Brogden  (6),  and  Cresswell,  J.,  in  his  observations 
during  the  argument  in  Jiowbotham  v.  Wilson  (7)  resort  to  the 
same  analogy.     If,  then,  that  analogy  exists,  it  will,  I  think,  be 

0)  4  Mason,  U.  8.  R.,  402,  cited  In  (*)  1  Lev.,  122;  Sid.,  467;  Keb.,  625. 
Gale  on  Easements,  219.  (»)  1  Selw.  N.  P.,  llth  ed.,  467. 

"•'  8  M.  A  W.,  220.  (•)  12  Q.  B,  789. 

4  H.  A  N.,  686.  (^  8  H.  L.  C,  848. 
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found  on  reference  to  the  anthorities  on  the  subject  of  light,  that 
they  affirm  the  conclusion  arrived  from  the  consideration  of  those 
relating  to  support.  In  Moore  v.  jRawson  (!)  the  question  to  be  de- 
cided was  whether  the  dominant  owner  had  lost  a  right  to  "  ancient " 
windows  .which  at  a  former  time  he  unquestionably  had  possessed, 
and  it  was  held  that  he  had  lost  it  by  a  mere  abandonment  of  the 
enjoyment ;  and  that  result  was  arrived  at  by  the  application  to  the 
question  of  extinguishment  of  the  principle  upon  which  the  right 
had  originally  been  acquired.  In  his  judgment  in  that  case,  Bay- 
ley,  J.,  says  (2),  "  The  right  to  light,  air,  or  water,  is  acquired  by 
enjoyment,*',  addmg  later  on,  "  I  think  that  according  to  the  doc- 
trine of  modem  times  we  must  consider  the  enjoyment  as  giving 
the  right.*'  Littledale,  J.,  says,  "  According  to  the  present  rule  of 
law  a  man  may  acquire  a  right  of  way  or  a  right  of  common.  .  .  . 
But  there  is  a  material  difference  between  the  mode  of  acquiring 
Buch  rights  and  a  right  to  light  and  air.  The  latter  is  acquired  by 
mere  occupancy,  the  former  can  only  be  acquired  by  user  accom- 
panied with  the  consent  of  the  owner  of  the  land.  .  .  .  But  it  is 
otherwise  as  to  light  and  air.  Every  man  on  his  own  land  has  a 
right  to  all  the  light  and  air  which  will  come  *to  him,  and  he  [758 
may  erect,  even  on  the  extremity  of  his  land,  buildings  with  as 
many  windows  as  he  pleases.  In  order  to  make  it  lawful  for  him 
to  appropriate  to  himself  the  use  of  the  light  he  does  not  require 
any  consent  from  the  owner  of  the  adjoining  land  ;  he  therefore  be- 
gins to  acquire  the  right  to  the  enjoyment  of  the  light  by  mere 
occupancy.  After  he  has  erected  his  building  the  owner  of  the  ad- 
joining land  may  afterwards,  within  twenty  years,  build  upon  his 
own  land,  and  so  obstruct  the  light  which  would  otherwise  pass  to 
the  building  of  his  neighbor.  But  if  the  light  be  suffered  to  pass 
without  interruption  during  that  period  to  the  building  so  erected 
the  law  implies  from  the  non-obstruction  of  the  light  for  that  length 
of  time  that  the  owner  of  the  adjoining  land  has  consented  that  the 
person  who  has  erected  the  building  upon  his  land  shall  continue  to 
enjoy  the  light  without  obstruction."  That  this  right  arises  from 
the  mere  uninterrupted  enjoyment  is,  I  think,  further  shown  by  two 
cases  decided  by  Wilmot,  C.J.,  in  1761  and  1768.  In  the  first  case, 
Jjewis  V.  Price  (3),  the  Chief  Justice  said  (I  do  not  know  whether  it 
was  at  Nisi  Prius  or  not)  :  "  Where  a  house  has  been  built  forty  years 
and  has  had  lights  at  the  end  of  it,  if  the  owner  of  the  adjoining 
ground  builds  against  them  so  as  to  obstruct  them,  an  action  lies ; 
and  this  is  founded  on  the  same  reason  as  when  they  have  been  im- 
memorial, for  this  is  long  enough  to  induce  a  presumption  that  there 
was  originally  some  agreement  between  the  parties."  And  in  the 
second  case,  jDougaZ  v.  WUaon  (4),  where  the  defendant  proposed  to 
show  the  non-existence  of  the  windows  at  a  period  within  the  time 
of  legal  memory,  the  Chief  Justice  said  :  "  If  a  man  has  been  in  pos- 
session of  a  house  with  lights  for  sixty  years  no  man  can  stop  them 

(1)  8  B.  <b  C,  889.  (>)  2  Wma.  Saund,  176  a. 

O  8  B.  A  C,  at  p.  886.  («)  Ibid. 
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up."  In  another  case,  the  WeUs  Harbor  (1),  Bailer,  J.,  cited  the 
language  of  the  presiding  judge  thus,  "  I  think  twenty  years  unin- 
terrupted possession  of  windows  is  a  sufficient  right  for  the  plain- 
tiff's enjoyment  of  them."  It  has  indeed  been  supposed  that  the 
decisions  of  Wilmot,  C.J.,  were  disapproved  of  in  the  subsequent 
case  of  Darwin  v.  Upton  (2),  but  I  cannot  share  in  that  view.  That 
case  was  tried  at  Nisi  Prius  before  Gould,  J.  It  appeared  that  the 
lights  had  been  in  existence  for  twenty-five  years,  and  the  defend- 
ants offered  to  prove  that  they  had  had  no  earlier  existence. 
Gould,  J.,  thought  that  the  possession  of  twenty-five  years,  if  un- 
answered, was  sufficient,  but  if  the  defendant  could  offer  anything 
to  explain  the  possession  and  show  that  it  was  in  any  way  limited 
or  modified  or  was  bad  in  its  commencement  he  might  do  so.  No 
evidence  of  that  kind  having  been  offered  a  verdict  was  given  for 
the  plaintiff,  with  leave  reserved  to  move.  On  the  motion  a  rale 
was  granted  upon  the  counsel's  allegation  that  Gould,  J.,  had  told 
the  jury  that  tne  possession  was  an  ''  absolute  "  bar,  instead  of  leav- 
ing the  question  to  them  as  a  presumptive  bar,  and  upon  that  sup- 
position the  rule  was  in  the  first  instance  made  absolute,  but  was 
afterwards  discharged  on  the  report  of  the  judge  that  this  was  an 
error.  On  the  argument  of  the  rule  Lord  Mansfield  said  that  en- 
joyment of  light  with  the  defendant's  acquiescence  was  such  a  deci- 
sive presumption  of  right  by  grant  "  or  otherwise "  (specifically 
mentioning  as  Lord  EUenborough,  Parke,  B.,  and  Story,  J.,  did,  the 
alternative  origin)  that  unless  contradicted  or  explained  a  jury  ought 
to  believe  it.  And  this  view  was  affirmed  by  tne  Court  of  Queen's 
759]  Bench  in  the  subsequent  case  of  *  Cross  v.  Lewis  (3).  In 
that  case  the  lights  had  been  in  existence  for  thirty-eight  years, 
during  twenty  of  which  the  adjoining  premises  had  been  in  the 
possession  of  Percy  as  tenant,  and  there  was  no  evidence  that  the 
reversioner  or  his  family,  had  ever  been  near  the  place.  At  the 
trial  Holroyd,  J.,  held  the  lights  to  be  "ancient,'^  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff.  A  rule  was  then  moved 
for  on  the  ground  of  misdirection  in  not  leaving  it  to  the  jury  Xo 
say  whether  they  believed  that  notice  of  the  enjoyment  had  or  had 
not  been  given  to  the  servient  owner,  which  is  the  question  raised 
by  the  defendants  in  the  case  now  before  your  Lordships.  The 
court,  however,  upheld  the  ruling  of  Holroyd,  J.,  Bayley,  J.,  say- 
ing that  it  had  been  always  held  since  Danjoin  v.  Upton  (4),  that 
in  the  absence  of  any  evidence  to  rebut,  after  possession  of  twenty 
yeare  a  presumption  of  right  arose  "  and  that  a  jury  should  be 
directed  to  act  upon  it."  BLe  adds  that  if  the  neighbor  objects  to  the 
windows  he  may  put  up  an  obstruction,  but  that  is  his  only  remedy; 
if  he  allows  them  to  remain  unobstructed  for  twenty  years,  that  is 
a  sufficient  foundation  for  the  presumption  of  an  agreement  not  to 
obstruct  them.  Holroyd,  J.,  says  they  are  "  ancient*  lights,"  and 
the  plaintiff  had  a  right  by  law  to  enjoy  them.     He  adds,  it  is  not 

(')  2  Wms,  Saund.,  175  o.  (»)  2  B.  A  C.  686. 

O  Ibid.  (*)  2  Wms.  Saund.,  176  c 
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a  question  to  be  determined  by  the  jury  unless  there  is  evidence  to 
contradict  their  being  "  ancient  lights.*'  At  first  they  may  be  ob- 
structed, but  if  no  interruption  is  offered,  the  owner  of  them  may 
prescribe  for  them  as  "  ancient  windows." 

The  result  which  I  deduce  from  these  authorities  is  that  the  de 
facto  enjoyment  is  the  origin  of  the  right,  and  if  that  be  not  con- 
tradicted or  explained  the  jury  may  and  should  be  directed  to  act 
upon  it. 

The  cases  relating  to  water,  to  which  I  have  referred  as  of  the 
third  class,  were  greatly  relied  upon  on  the  argument  before  your 
Lordships  as  showing  that  no  right  at  all  could  exist  in  the  case  of 
support,  one  of  the  reasons  given  for  not  implying  any  grant  in 
those  cases  being  that  there  could  be  no  resistance  on  the  part  of 
the  servient  owner.  They  were  cases  of  percolating  water  (Chase" 
more  v.  Richards  (1)  ),  which  had  not  yet  been  confined  and  accus- 
tomed to  run  in  a  dennite  channel,  or  of  air  unconfined  not  having 
been  taken  into  and  enjoyed  in  a  tenement  through  a  definite  aper- 
ture ( Webb  V.  Bird  (2) ),  and  smoke  (Bryant  v.  L^ever  (3)  ).  These 
cases  seem,  however,  to  me  to  be  so  essentially  different  from  the 
case  before  your  Lordships  that  it  is  unnecessary  to  consider  them 
in  detail.  The  principle  which  underlies  them  all  I  conceive  to  be 
that,  until  defined  and  confined,  there  is  in  those  cases,  as  in  light 
and  air  in  its  natural  state,  no  subject-matter  capable  of  being  the 
subject  of  a  lawful  grant,  nor  from  the  very  nature  of  them  can 
there  be  any  definite  occupation  or  enjoyment. 

There  remains  only  to  be  considered  the  last  class  of  cases,  viz., 
those  relating  to  rights  of  way  and  common  and  easements  of  that 
description.  But  the  distinction  between  such  easements  and  the 
right  to  air  and  light  was  pointed  out,  as  I  have  already  said,  by 
Littledale,  J.,  in  CVom  v.  Lewis  (^)  and  again  in  Moore  v.  Bavy- 
son  (6),  which  latter  judgment  was  referred  to  with  approval  by  the 
Court  of  Excheq|uer  Chamber  in  Webb  v.  Bird(Q).  Such  rights  are 
unlawful  in  *their  origin.  The  first  of  the  acts  is  a  trespass  ;  [760 
whereas,  in  the  case  of  light  and  support,  the  acts  are  in  themselves 
lawful  acts,  done  in  the  lawful  occupation  and  user  of  a  man's  own 
land,  and  I  do  not  think  it  useful  to  trouble  your  Lordships  with  any 
observations  upon  them. 

I  answer  your  Lordships'  second  question  in  the  affirmative.  As 
has  been  repeatedly  stated,  the  enjoyment,  which  was  originally 
necessary  to  found  the  presumption  of  right,  must  have  had  its 
commencement  before  the  time  of  legal  memory  ;  but  upon  prin- 
ciples of  public  convenience,  this  period  of  antiquity  has  been  clearly 
departed  from,  and  the  necessary  limit  has  by  successive  stages  been 
reduced  to  an  enjoyment  of  twenty  years,  which  is  clearly  sufficient 
to  make  a  building  or  window  '^  ancient." 

I  answer  your  Lordships'  third  question  in  the  negative.     If  it  be, 

(>)  1  H.  L.  C,  849.  (*)  2  B.  A  C,  68ft 

(•)  ID  C.  B.  (N.S.),  268;  18  Ibid.,  841.        (»)  8  B.  4  C,  889. 
(»)  4  C.  P.  D..  172.  (•)  18  C.  B.  (N.S.),  841. 
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as  I  think,  absolutely  settled  law  that  the  right  depends  upon  the 
**  de  facto  "  enjoyment  known  to  both  parties,  and  acquiesced  in  by 
•  the  servient  owner,  the  measure  of  that  right  will  not  be  such  en- 
joyment as  he  may  be  able  to  prove  to  vie  satisfaction  of  a  jury 
that  the  servient  owner  of  the  inheritance  had  actual  notice  of,  but 
at  least  the  actual  enjoyment  known  and  acquiesced  in  by  the  ser- 
vient owner  during  the  requisite  period  of  enjoyment,  or  perhaps 
such  enjoyment  by  the  owner  or  the  dominant  building  as  the 
owner  of  it  may  be  entitled  to  have  for  any  purpose  to  which  he 
may  already  have  or  may  thereafter  lawfully  put  it.  The  case  of 
Partridge  v.  Scott  (1)  shows  that,  in  order  to  confer  the  right,  the 
enjoyment  must  be  of  such  a  nature  as  to  indicate  to  the  servient 
owner  that  the  acquisition  of  a  right  of  support  is  in  progress,  the 
Court  of  Exchequer  holding  that  the  right  was  not  gained  in  that 
case  because,  although  the  existence  of  the  house  was  patent,  it 
was  not  known  that  it  had  only  excavated  soil  for  its  vertical 
support. 

In  the  case  of  light  also  a  similar  measure  of  enjoyment  prevails. 
The  rule  in  that  case  is,  that  the  extent  of  light  acquired  is  propor- 
tionate to  the  actual  amount  of  enjoyment  had:  Martin  v. 
Ooble  (2)  ;  Lanfranchi  v.  Mackenzie  (3).  There  are,  however,  sev- 
eral authorities  enlar^ng  this  right,  and  tending  to  show  that  the 
dominant  tenement  has  a  right,  not  merely  to  the  light  actually 
enjoyed  for  the  twenty  years  during  which  it  had  been  accruing, 
but  to  all  the  light  and  air  which  will  come  through  the  window,  and 
which  may  be  necessary  for  any  ordinary  and  lawful  purposes  for 
which  the  building  has  been,  or  at  any  future  time  may  be,  used, 
and  this  view  has  recent W^  been  adopted  tjy  the  Queen's  Bench 
Division  in  the  case  of  moore  v.  HaU  (4).  Whether  this  view  is 
consistent  with  the  principles  upon  which  the  acquisition  of  the 
right  of  light  and  air  depends,  and  the  earlier  authorities,  it  is  not 
necessary  now  to  consider,  for  the  limitation  of  the  right  to  that 
degree  of  enjoyment  which  has  been  had  during  the  twenty  years 
is  sufficient  for  the  determination  of  the  present  case.  In  the  pres- 
ent case  it*  is  admitted  that  the  actual  enjoyment  of  the  plaintifPs 
building  in  its  altered  state  has  existed  for  more  than  that  period, 
and  the  only  question,  therefore,  that  it  is  necessary  to  determine  is 
whether  that  enjoyment  was  or  might  have  been  known  by  the 
defendant's  predecessors  in  title  so  as  to  indicate  to  them  that  the 
right  was  being  acquired.  In  the  case  of  light  all  that  the  servient 
owner  knows  or  has  the  means  of  knowing  is  the  area  of  the  aper- 
Ml]  tures  through  which  the  light  *passes.  He  has  no  notice  of 
the  size  of  the  rooms,  or  of  their  distribution,  or  the  objects  for 
which  the  light  is  required.  It  may  be  that  the  light  is  used  for  a 
hall  or  a  kitchen  requiring  the  most  ordinary  dejp-ee  of  light,  but  it 
may  be  (as  in  Lanfranchiy.  Mackenzie  (3)  )  used  for  a  room  for  exam- 

0)  8  M.  &  W.,  220.  O  Law  Rep.,  4  Eq..  421. 

(*)  1  Camp.,  820.  (*)  8  Q.  B.  D..  178;  28  Eng.  R,  164. 
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ining  samples,  purposes  requiring  a  special  degree  or  quality  of  light, 
and  yet  if  the  servient  owner  obstruct  the  light  necessary  for  such 
user,  although  it  is  more  than,  or  different  in  quality  irom,  that 
which  is  required  for  the  ordinary  purposes  of  a  house,  he  will  be 
liable  to  an  action  ;  in  other  words  he  is  violating  a  right  acquired 
by  his  neighbor's  actual  enjoyment. 

It  has  been  said  that  in  this  case  the  defendant  and  his  predeces- 
sors in  title^did  not  see,  and  could  not  know,  the  quantity  of  sup- 
port required  by  the  plaintiffs  house  after  the  alterations.  But  the 
enjoyment,  in  fact,  of  the  support  was  known,  or  might  be  known, 
to  everybody,  and  I  think  that  under  such  circumstances  the  servi- 
ent owner  must  be  held,  upon  presumption  of  public  convenience,  to 
know  that  the  support  which  is  being  enioyed  is  that  of  the  weight 
of  such  a  building  constructed  and  used  for  any  ordinary  purpose  of 
pleasure  or  business  for  which  it  is  calculated.  Whether  the  altera- 
tions in  the  plaintifiPs  premises  had  the  effect  of  throwing  more 
weight  upon  the  defendant's  soil  than  the  original  structure  did,  is 
a  matter,  no  doubt,  which  might  be  open  to  contest,  and  if  those 
alterations  had  been  made  at  any  time  within  the  last  twenty  years 
a  different  question  mi^ht  have  arisen  from  that  now  before  your 
Lordships.  But,  assuming  that  the  messuage  had  been  built  in  the 
mode  to  which  it  is  now  sdtered,  could  it  have  been  said  that  it  had 
not  become  "  ancient,"  and,  as  it  has  stood  in  that  state  for  twenty- 
seven  years,  why  is  it  not  in  its  altered  state  "  ancient  ?"  These 
alterations  were  openly  made,  and  the  premises  have  been  as  openly 
enjoyed  as  (or  probably  from  the  particular  nature  of  the  business 
more  openly  enjoyed  than)  other  buildings  with  a  capacity  for  en- 
joyment for  like  purposes. 

In  the  case  of  any  house  which  openly  enjoys  the  support  of 
neighboring  land,  does  the  neighbor  ever  know,  even  approximately, 
what  extra  weight  his  land  has  to  bear  beyond  the  weight  of  the 
soil  which  it  is  bound  as  of  right  to  bear  ?  By  what  process  would 
a  neighbor,  in  any  ordinary  case,  know  how  far  he  might  safely  dig 
so  as  not  to  let  down  the  soil  of  the  adjoining  owner,  and  yet  dig  just 
as  far  as  he  wished  without  bringing  down  the  building?  If  every 
owner  of  a  building  were  required,  in  cases  where  the  enjoyment  has 
been  had  for  long  periods  (and  be  it  recollected  there  is  no  other 
dividing  line  after  you  have  passed  twenty  years  until  Richard  I.  is 
reached),  to  prove  the  existence  of  all  the  circumstances  which  wouKi 
go  to  make  up  a  grant  binding  upon  the  owner  of  the  neighboring 
inheritance,  in  how  many  cases  could  he  support  the  burden,  and 
what  would  be  the  number  of  now  existing  houses  in  England  the 
owners  of  which  would  not  find  themselve  liable  to  have  their  en- 
joyment of  support  put  an  end  to  ?  To  leave  the  questions  which 
would  be  involved  in  such  cases  to  juries  instead  of  letting  the  solu- 
tion of  them  depend  upon  a  clear  and  absolute  settled  rule  of  law 
would  in  my  judgment  introduce  great  uncertainty  in  title  and 
much  real  injustice.  In  truth  the  burden  imposed  upon  the  servient 
owner  is  not  a  very  heavy  one.    Before  it  could  exist  he  had  twenty 
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years  in  which  to  make  any  lawful  use  of  his  own  property.  He 
76a]  has  the  *correlative  right  of  support  of  his  own  property, 
and  all  that  he  has  to  do  if  he  wants  to  alter  the  state  of  the  prop- 
erty is  to  leave  suflBicient  soil  to  support  the  walL  Or  if  he  wishes 
to  remove  all  the  soil,  he  has  but  to  provide  temporary  strutting  and 
supports,  whilst  the  well-understood  process  of  underpinning  is  be- 
ing carried  on.  When  the  extensive  substitution  of  enormous  for 
smaller  buildings  which  has  within  the  last  thirty  years  under  the 
law  as  now  understood  been  going  on  is  considered,  and  that  so  lit- 
tle litigation  has  ensued  upon  it,  it  does  not  appear  to  me  that  there 
can  be  any  great  injustice  or  hardship  in  leaving  the  rule  as  it  is. 

In  answer  to  your  J^ordships'  fifth  question,  I  think  that  the  direction 
of  the  learned  judge  was  right.  The  plaintiff  had  given  afiirmative 
evidence  of  the  actual  enjoyment  by  his  building  in  its  altered  con- 
dition for  twenty-seven  years,  and  it  was  in  no  way  proposed  to 
offer  any  denial,  explanation,  or  modification  of  this  actual  enjoy- 
ment. It  is  unnecessary,  therefore,  to  consider  the  question  what 
rebutting  evidence  (if  any^  might  or  might  not  in  cases  similar  to 
the  present  be  given ;  it  is  enough  to  say  that  no  such  was  sug- 
gested here.  The  learned  judge  offered  to  admit  proof  that  the 
wall  would  not  have  fallen  if  it  had  not  been  for  the  weight  imposed 
upon  it,  but  that  offer  was  declined,  and,  for  the  reasons  I  have 
stated,  the  right  does,  in  my  judgment,  not  depend  upon  whether 
the  owner  of  the  tenements  has  or  has  not  had  actual  notice  of 
the  degree  of  support  required,  or  of  the  precise  circumstances 
upon  which  that  depends.  In  the  present  case,  as  in  Darwin  v.  Up- 
ton (1)  and  Cross  v.  Lewis  (2),  I  tlunk  the  jury  were  bound  to  act 
upon  the  "  decisive  "  presumption  thus  afforded  of  the  existence  o£ 
the  right,  and  that  the  learned  judge  was  right  in  so  holding,  I  am 
unable  to  see  what  necessity  there  was  for  or  what  advantage  could 
have  been  gained  by  his  leaving  any  question  to  them.  They  would 
either  have  done  their  duty  and  given  their  verdict  in  accordance 
with  the  presumption  as  directed,  or  they  would  have  found  a  ver- 
dict in  defiance  of  this  direction.  In  the  former  case  the  result  now 
arrived  at  would  have  directly  followed  the  verdict.  In  the  latter 
case,  the  court,  if  they  considered  the  direction  right  as  I  do,  and  the 
verdict  wrong,  would  under  Order  40,  Rule  10  of  the  rules  under  the 
Judicature  Act,  having  all  the  materials  before  it,  have  declined  to 
act  upon  the  verdict  and  have  entered  judgment  for  the  plaintiff. 

LiNDLKY,  J. : — My  Lords,  the  first  question  put  to  us  by  your 
Lordships  must,  in  my  opinion,  be  answered  in  the  afiirmative.  The 
current  of  authority  on  this  point  from  Palmer  v.  FUshees  (3)  down 
to  the  present  time  is  unbroken.  No  trace  of  any  doubt  about  it 
can  be  found :  and  no  judge  by  whom  this  particular  case  has 
hitherto  been  considered  has  questioned  it. 

The  second  question  cannot  be  so  easily  answered.  It  appears  to 
me  to  depend  on  the  view  a  jury  might  take  of  the  facts  of  this  par- 
0)  %  Wma.  Saund.,  175  c.  («)  2  B.  *  C,  686.  (»)  1  Sid..  167. 
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ticular  case,  and,  in  particular,  of  the  peculiar  construction  of  the 
plaintiff's  house. 

The  following  le^al  propositions  bearing  on  this  question  appear 
to  be  settled  beyond  controversy; 

{J^irsL)  The  owner  of  an  ancient  building  {i.e.  of  a  building  so 
old  that  the  ""non-existence  of  it  cannot  be  proved)  has  a  [763 
right  of  action  against  the  owner  of  land  adjoining  if  he  disturbs 
his  land  so  as  to  take  away  the  lateral  support  previously  afforded 
by  that  land. 

{Secondly.)  The  owner  of  a  building  which  has  in  fact  been  sup- 
ported by  his  neighbor's  land  for  twenty  years  \iza^  prima  fdcie  at 
all  events,  a  right  of  action  against  the  owner  of  the  adjoining  land 
if  he  disturb  that  land  so  as  to  take  away  the  support  afforded  by 
it.  This  proposition  is  I  conceive  only  open  to  doubt  on  the  ground 
that  it  is  not  wide  enough  ;  but  to  the  limited  extent  here  stated 
all  the  authorities  seem  in  accord,  and  no  judge  has  questioned  it. 
The  authorities  to  which  I  refer  are  StanaeU  v.  JoUard  (1);  Wyatt 
V.  Harrison  (2) ;  Partridae  v.  Scott  (3) ;  Hide  v.  Thomborough  (4) ; 
Humphries  v.  Brogden  {b)\  Gayford  v.  NichoUa  (6);  Mowbotham 
V.  Wilson  (7);  Rogers  v.  Taylor  (8);  Solomon  v.  Vintners^  Com- 
pany (9^;  Hunt  v.  Peake  (10);  Bonomi  v.  Backhouse  (11).  These 
cases  Will  all  be  found  examined  and  discussed  by  the  Queen's  Bench 
Division  and  the  Court  of  Appeal,  and  I  forbear,  therefore,  to  trouble 
your  Lordships  with  more  than  their  names. 

{Thirdly.)  The  owner  of  a  newly-erected  building  has  no  such 
right  of  support  unless  his  neighbor  has  conferred  it  upon  him.    This 

Proposition  is,  in  my  opinion,  as  clearly  settled  as  the  other  two. 
'he  authorities  in  support  of  it  are  WUde  v.  Minsterley  (12);  Wyatt 
V.  Harrison  (2) ;  Partridge  v.  Scott  (3) ;  Humphries  v.  Brogden  (6) ; 
Gayford  t.  NichoUs  (6);  aU  of  which  are  commented  on  in  the 
judgment  of  Brett,  L. J. 

From  the  first  and  second  of  the  above  propositions  it  follows, 
that  a  right  to  lateral  support  in  respect  of  buildings  may  be  acquired 
by  English  law,  and  may  be  acquired  in  modem  times  ;  whilst  from 
the  third  proposition  it  follows  that  the  right  is  not  a  mere  incident 
to  the  ownership  of  land.  Bonomi  v.  Backhouse  (13)  is  said  to  be 
opposed  to  this  view,  but  I  cannot  so  regard  it ;  for  in  that  case  the 
plaintiff's  house  was  an  ancient  house,  his  land  was  let  down,  and 
nothing  turned  on  the  pressure  exerted  by  the  house  itself.  The 
plaintiff  clearly^  had  and  was  assumed  to  have  a  right  of  action  ;  and 
the  only  question  raised  and  decided  was  when  his  ri^ht  of  action 
accruedf.     Combining  the  same  propositions  and  having  regard  to 

(>)  1  Selw.  N.  P.,  nth  edL,  457.  («)  2  H.  A  N.,  828. 

(•)  8  B.  A  Ad.,  871.  (•)  4  H.  A  N.,  686. 

(»)  8  M.  A  W..  220.  ('0)  Job.,  706. 

(*)  2  C.  A  K.,  260.  ('»)  E.  B.  A  E.,  622,  646 ;    9  H.  L.  C, 

(»)  12  Q.  B.,  789.  608. 

(•)  9  Ex.,  702.  (")  2  Roll.  Abr.,  664,  tit  Trespaas  I, 

0)  6  E.  A  B.,  698 ;  8  E.  A  B.,  128 ;  8    pi.  1. 
H.  L.  C,  848.  (")  E.  B.  A  E.,  622 ;    9  a  L.  C,  608. 
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the  language  of  the  decisions  which  support  them,  it  further  follows 
that  lapse  of  time  is  essential  to  the  acquisition  of  a  right  to  have  a 
building  supported  by  the  land  of  another  person,  and  that  such  right 
is  by  English  law  an  easement,  or  a  right  m  the  nature  of  an  ease- 
ment. A  little  reflection,  however,  will  suffice  to  show  that  the 
easement  of  lateral  support  is  of  a  peculiar  kind ;  it  is  not  a  purely 
negative  easement  like  the  right  to  light ;  for  support,  even  when 
lateral,  involves  pressure  on  and  an  actual  use  of  the  laterally  sup- 
764]  porting  *soil.  Further,  the  actual  enjoyment  of  lateral  sup- 
port is  incapable  of  interruption  by  physical  means,  except  by  the 
removal  of  the  soil  which  affords  the  support ;  or,  in  other  words, 
by  the  destruction  more  or  less  of  the  servient  tenement.  Notwith- 
standing the  first  peculiarity,  no  trace  is  to  be  found  in  our  law 
books  of  any  action  at  law  or  suit  in  equity  based  upon  any  wrong 
done  to  the  owner  of  the  servient  tenement ;  and  the  general  opin- 
ion certainly  is  that  in  the  absence  of  actual  damage  to  the  soil,  no 
such  action  or  suit  could  be  maintained.  Upon  principle,  I  confess 
I  do  not  see  why  this  should  be  so.  If  a  person  builds  so  near  the 
edge  of  his  own  land  as  to  use  his  neighbor's  land  to  support  his 
house  without  his  neighbor's  consent,  I  do  not  see  whv  such  neigh- 
bor should  have  no  cause  of  action.  The  enjoyment  of  light  conung 
across  adjoining  land  and  the  enjoyment  of  the  use  of  such  land  for 
support  are  in  some  respects  entirely  different ;  for  no  use  is  made 
of  a  man's  property  by  opening  a  window  on  other  property  near  it ; 
and  a  right  not  to  be  overlooked  is  not  recognized  by  our  law.  At 
the  same  time  in  every  case  in  which  the  right  to  lateral  support  is 
alluded  to,  it  is  treated  as  analogous  to  the  right  to  light,  and  the 
difference  to  which  I  have  drawn  attention  has  not  been  dwelt  upon 
or  treated  as  materiaL  Nevertheless,  whatever  my  own  opinion 
would  be,  looking  at  the  matter  theoretically,  I  am  not  prepared  to 
say  that  an  action  for  damages  or  an  injunction  could  be  maintained 
in  such  a  case  as  I  have  supposed.  The  authority  against  it,  although 
purely  negative,  would,  in  my  judgment,  be  considered  as  too  strong 
to  be  got  over.  If,  however,  your  Lordships  should  be  of  a  different 
opinion,  I  apprehend  that  it  would  follow  that  the  Prescription  Act 
(2  ife  3  Will  4,  c.  71,  s.  2)  would  apply  to  and  include  an  easement 
of  lateral  support ;  and  the  law  upon  this  importa'nt  subject  would 
then  be  contained  in  the  provisions  of  that  statute.  But  all  the 
judges  before  whom  this  case  has  come,  concur  in  holding  the  Pre- 
scription Act  not  to  apply ;  and,  in  the  absence  of  authority  to  the 
contrary,  I  am  not  prepared  to  differ  from  them. 

As  regards  the  practical  possibility  of  physically  obstructing  the 
use  of  one's  land  by  another  for  the  support  of  his  own  house  it  is 
to  be  observed  : 

1.  That  in  a  literal,  i.€,y  merely  mechanical  sense,  such  obstruction 
is  alwavs  possible  ; 

2.  That  it  is  possible  only  by  a  removal  of  the  soil  used  for 
support ; 
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3,  That  such  removal  may  or  may  not  be  convenient  to  its  owner; 
he  may  or  may  not  require  to  remove  it  for  pnrposes  of  his  own  ; 

4.  That,  if  he  does  not  require  to  remove  it  for  his  own  purposes, 
a  law  which  renders  it  necessary  for  him  to  remove  it  in  order  to 
preserve  his  unrestricted  right  to  do  so  at  some  future  time,  does 
not  commend  itself  to  common  sense  ;  for  if  his  land  is  itself  already 
built  upon,  such  a  law  would  impose  upon  him  the  necessity  of  re- 
moving part  of  his  own  property,  and  to  destroy,  or  to  incur  great 
expense  in  order  to  avoid  destroying,  more  in  order  to  preser\'e  his 
rights  intact.  In  these  respects  the  power  of  preventing  the  ac(]|ui- 
sition  of  a  right  to  light,  and  the  power  of  preventing  the  acquisition 
of  a  right  to  lateral  support  are  very  different ;  but  notwithstanding 
these  differences  every  authority  on  the  subject  treats  the  right  to 
such  support  as  capable  of  being  acquired  in  the  same  way  as  the 
right  to  light.  tStansell  v.  JoUard  (1);  Hide  v.  Thomborough  (2)  ; 
Ga^ord  *v.  NichoUs  (3) ;  Partridge  v.  &coU  (4) ;  Hotobotham  [765 
V.  Wilson  (6);  Rogers  v.  Taylor  (C);  and  Humphries  v.  Brogden  (7) 
all  support  this  view,  and  are  inconsistent  with  any  other.  In  the  face 
of  this  current  of  authority  I  am  unable  to  come  to  the  conclusion 
that  the  physical  difficulty  of  obstruction  brings  the  right  to  lateral 
support  within  the  cases  of  Webb  v.  Bird  (8) ;  Chasemore  v.  Mich- 
ards  (9);  and  Sturges  v.  Bridgman  (10);  for  if  those  cases  applied, 
the  right  to  lateral  support  could  not  be  acquired  at  all  by  mere  en- 
joyment however  long  continued  ;  and  in  my  opinion  the  authorities 
to  which  I  have  referred  clearly  establish  that  it  can  be  so  acquired 
under  circumstances  to  which  i  propose  now  to  allude. 

The  authorities  already  referred  to  appear  to  me  to  establish  that 
a  right  to  lateral  support,  although  not  within  the  Prescription 
Act,  and  although  in  many  respects  unlike  a  right  to  light,  can  be 
acquired  in  the  same  way  and  under  the  same  circumstances  as  a 
right  to  light  could  be  acquired  before  that  act  passed.  A  careful 
study  of  tnose  authorities  has  driven  me  to  this  conclusion,  from 
which  I  see  no  escape.  Withont  going  over  the  cases  so  exhaust- 
ively examined  and  discussed  in  the  courts  below  it  will  be  sufficient, 
after  the  observations  already  made,  to  say  that  the  view  taken  by 
Cotton  and  Thesiger,  L.  JJ.,  on  the  mode  of  acquiring  a  right  to 
light  independently^  of  the  Prescription  Act  appears  to  me  to  l^  more 
correct  than  the  views  taken  by  Lush,  J.,  on  the  one  side,  and  by 
Cockbum,  L.C.  J.,  and  Mellor,  J.,  and  Brett,  L.  J.,  on  the  other.  The 
absence  in  fact  of  a  grant,  meaning  thereby  a  deed  under  seal,  can- 
not in  my  opinion  be  conclusive  against  the  plaintiff.  An  agree- 
ment for  valuable  consideration,  though  not  under  seal,  is  sufficient 
to  create  a  right  to  an  easement,  and  for  the  purpose  of  creating  a 

0)  1  Selw.  K.  P.,  11th  ed.,  457.  (•)  2  H.  A  N..  828. 

(*)  2  C.  A  K;,,  260.  (»)  12  Q.  B.,  ^^39. 

^  9  Ex..  702.  (•)  18  C.  B.  (N.S.),  841. 

[*)  8  M.  &  W.,  220.  (•)  7  H.  L.  C,  849. 


I 


(»)  6  E.  A  B.,  698;  8  E.  A  B.,  128;  8       (»•)  11  Ch.  D.,  862. 
H.  L.  C,  848. 
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lawful  user  is  as  good  as  a  deed.  Again,  assent  or  acquiescence  on 
the  part  of  the  defendants  to  the  erection  of  the  plaintiflTs  building 
with  a  knowledge  of  its  peculiar  mode  of  construction  would,  in  the 
absence  of  any  deed  under  seal,  entitle  the  plaintiff  to  maintain  this 
action  :  see  Brown  v.  Windsor  {\). 

The  theory  of  an  implied  grant  was  invented  as  a  means  to  an 
end.  It  a£Porded  a  technical  common  law  reason  for  not  disturbing 
a  long  continued  open  enjoyment.  But  it  appears  to  me  contrary 
to  the  reason  for  the  theory  itself  to  allow  such  an  enjoyment  to  be 
disturbed  siniply  because  it  can  be  proved  that  no  grant  was  ever  in 
fact  made.  If  any  lawful  origin  for  such  an  enjoyment  can  be  sug- 
gested the  presumption  in  favor  of  its  legality  ought  to  be  made. 
Nor  am  I  aware  of  any  instance  in  the  equity  reports  in  which  it 
lias  been  held  that  an  easement  openly  and  unmterruptediy  enjoyed 
for  twenty  years  has  been  destroyed  simply  by  proof  that  no  grant 
under  seal  was  ever  in  fact  made.  The  theory  of  an  implied  grant, 
as  distinguished  from  a  legal  presumption  of  some  lawful  origin,  is, 
in  my  opinion,  untenable  and  practically  misleading,  especially  now 
that  principles  of  equity  as  well  as  of  law  have  to  be  applied  both 
to  trials  with  juries  and  to  trials  without.  I  feel  a  difficulty  in  say- 
ing that  acquiescence  on  the  part  of  the  defendant  is  essential  to 
7M]  the  acquisition  bv  the  plaintiff  of  a  right  to  ^support  No 
one  can  be  properly  saidf  to  acquiesce  in  what  he  cannot  prevent ; 
and  it  rarely  happens  that  the  use  of  land  for  lateral  support  can  be 
practically  prevented.  Express  dissent,  i.e.,  an  express  protest, 
would  no  doubt  negative  assent ;  and  if  acquiescence  by  the  owner 
of  the  servient  tenement  is  essential  to  the  acquisition  of  a  right  to 
lateral  support,  a  protest  by  him  ought  to  be  sufficient  to  prevent  its 
acquisition.  But  I  can  find  no  trace  of  any  authority  to  the  effect 
that  a  protest  would  suffice  for  that  purpose  in  this  case  any*  more 
than  in  other  cases  more  or  less  similar,  and  I  understand  Uross  v. 
Lewis  (2j  to  be  an  authority  against  the  sufficiency  of  a  protest  in 
a  case  oi  light.  Further,  it  is  difficult  to  see  why  a  protest  should 
be  required  to  preserve  a  right  which  is  not  bemg  infringed.  A 
protest  is  evidence  of  dissent,  but  nothing  more,  and  until  it  is  shown 
that  assent  is  important,  dissent  cannot  be  of  any  avail.  The  only 
way  in  which  I  can  reconcile  the  authorities  on  this  subject  is  to 
hold  that  a  right  to  lateral  support  can  be  acquired  in  modem  times 
by  an  open  uninterrupted  enjoyment  for  twenty  years,  and  that  if 
such  an  enjoyment  is  proved  the  right  will  be  acquired  as  against 
an  owner  in  fee  of  the  servient  tenement,  unless  he  can  show  that 
the  enjoyment  has  been  on  terms  which  exclude  the  acquisition. 
Whether  he  has  assented  or  not,  even  if  he  has  dissented,  appears 
to  me  inimaterial,  unless  he  has  disturbed  the  continued  enjoy- 
ment necessary  to  ^e  acquisition  of  the  right.  In  the  absence  of 
an  uninterrupted  open  enjoyment  the  right  cannot  be  acquired,  and 
the  answer  to  your  Lordships'  second  question  appears  to  me  to  turn 
on  whether  the  enjoyment  in  this  particular  case  was  open»;  and 
O  i  Cr.  4  J.,  20,  O  2  B.  *  C,  686. 
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this  again  appears  to  me  to  be  a  question  of  fact  which  ought  to 
have  been  left  to  the  jury.  The  learned  judge  who  tried  the  case 
considered  that  as  the  plaintiff's  building  was  openly  built  and 
enjoyed,  it  followed  that  he  had  openly  enjoyed  the  support  which 
he  in  fact  had  had.  I  do  not  think  that  this  is  a  necessary  infer- 
ence ;  for  the  building  was  very  peculiarly  constructed,  and  I  agree 
with  Cotton  and  Thesiger,  L.J J.,  that  the  jury  should  have  had 
their  attention  called  to  this  point,  and  have  been  asked  whether 
the  plaintiff  had  in  fact  openly  enjoyed  the  support  the  right  to 
which  he  claimed.  My  answers  to  the  third,  fourth,  and  fifth  Ques- 
tions will  show  more  fully  what  I  mean  here  to  convey.  Open 
enjoyment  of  the  lateral  support,  a  right  to  which  is  claimed,  is  in 
my  opinion  a  condition  of  the  acquisition  of  the  right,  because  by 
English  law  a  right  to  lateral  support  for  a  building  is  treated  as  an 
easement ;  and  easements  cannot  be  acquired  unless  their  enjoyment 
has  been  open.  The  necessity  for  open  enjoyment  in  cases  of  lateral 
support  is  stated  in  or  to  be  inferred  from  the  language  of  the  deci- 
sions in  Hide  v.  Thomhorough  (1),  Gay  ford  v.  NichoUa  (2),  Part- 
ridge V.  Scott  (3),  and  Humphries  v.  Brogden  (4).  Moreover,  the 
reason  for  requiring  open  enjoyment  exists,  although  it  is  not 
cogent  or  obvious  in  the  case  of  lateral  support  as  it  is  in  the  case 
of  other  easements,  the  acquisition  of  which  can  be  more  easily 
prevented. 

In  answer  to  your  Lordships'  third  and  fourth  questions,  for  the 
reasons  already  given,  I  am  of  opinion  that  it  is  incumbent  on  the 
plaintiff  to  prove  an  open  enjoyment  of  the  right  he  claimed.  But 
if  he  proves  such  open  enjoyment  it  is  not  in  my  opinion  necessary 
for  him  to  adduce  further  evidence  to  prove  that  the  *def end-  [767 
ants  or  their  predecessors  in  title  had  knowledge  or  notice  of  the 
alterations  made  in  1849,  or  of  the  effect  of  such  alterations  in  order 
to  make  the  damages  done  by  their  act  in  removing  the  lateral  sup- 
port after  the  lapse  of  twenty-seven  years  an  actionable  wrong. 
What  is  proof  of  open  enjoyment  will  appear  from  my  answer  to 
the  next  question. 

In  answer  to  your  Lordships' fifth  question,  for  the  reasons  already 
stated,  I  am  of  opinion  that  the  course  taken  by  the  learned  judge 
at  the  trial  in  directing  a  verdict  for  the  plaintiff  was  not  correct. 
He  ought  to  have  left  the  jury  to  decide  the  question  of  open  enjoy- 
ment by  the  plaintiff  of  the  right  he  claimed.  In  order  to  make 
this  question  intelligible  to  jurjrmen  they  should  be  told  that  they 
otight  to  consider  that  the  plaintiff  had  openly  enjoyed  all  that  sup- 
port which  any  reasonably  competent  person,  seeing  the  ground  and 
the  plaintiff's  building  (but  knowing  nothing  of  its  peculiarities), 
would  infer  it  required  when  used  for  the  purposes  for  which  it  was 
apparently  constructed  and  adapted  ;  but  anv  support  which  in  fact 
the  building  might  require  beyond  this  ought  not  to  be  considered 
as  openly  enjoyed,  unless  the  necessity  for  such  additional  support 

(«)  2  C.  A  K.,  250.  (•)  8  M.  A  W..  220, 

(*)  9  Ex.,  702.  (*}  12  Q.  B„  789. 
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was  in  fact  known  to  the  defendants  or  their  predecessors  in  title. 
In  the  great  majority  of  cases  the  existence  and  nature  of  the  bnild- 
ing  will  render  it  unnecessary  to  investigate  such  a  question  as  this  ; 
for  it  is  only  in  cases  of  an  unusual  character  that  a  building  re- 
quires more  support  than  any  competent  person  seeing  it  would 
suppose.  But  in  my  opinion  the  plaintiff's  building  in  this  case  was 
BO  peculiarly  constructed  as  to  render  it  quite  possible  for  the  de- 
fendants to  prove,  first,  that  the  plaintiff  had  enjoyed  more  sup- 
port than  any  one  would  infer  from  the  nature  and  character 
of  his  building,  and,  secondly,  that  the  building  fell  by  reason 
of  the  withdrawal  of  such  extra  support,  which,  although  enjoyed 
in  fact,  had  not  been  enjoyed  openly  or  to  the  knowledge  of  the 
defendants  or  their  predecessors  in  title.  If  the  defendants  had 
succeeded  in  proving  these  points  they  would  in  my  judgment 
have  been  entitled  to  a  verdict ;  and  it  •  is  because  they  had  no  op- 
portunity of  giving  such  proof  that  I  think  there  ought  to  be  a  new 
trial.  A  direction  to  the  jury  to  the  effect  above-mentioned  would 
not  only  be  in  accordance  with  law  as  I  understand  it,  but  would  also, 
I  think,  be  free  from  practical  difficulties  or  objections  ;  for  it  comes 
to  this,  that,  speaking  generally  and  excludiuj?  cases  of  settled  es- 
tates and  other  anomalous  cases,  the  owner  of  a  house  which  has 
existed  for  twenty  years  is  entitled  to  such  support  as  any  one  ac- 
quainted with  building  can  see  the  house  requires,  but  not  to  more 
unless  he  can  show  actual  notice  of  enjoyment  of  more. 

Lopes,  J. : — ^My  answers  to  the  questions  put  to  me  by  your  Lord- 
ships are  the  same  as  those  contained  in  the  opinion  of  my  brother 
Lindley,  and  I  give  them  after  having  carefully  perused  and  con- 
sidered the  opinion  he  has  read  to  your  Lordships,  and  for  the  rea- 
sons stated  in  it. 

Manistt,  J. : — ^My  Lords,  I  concur  in  the  opinions  expressed  by 
my  learned  brothers  Pollock  and  Field  in  answer  to  all  the  ques- 
tions submitted  by  your  Lordships  to  the  judges.  Nevertheless  I 
think  it  right  to  make  some  supplementary  observations  of  my  own 
with  reference  to  the  first,  second,  and  fifth  questions,  each  of  which 
ought  in  my  opinion  to  be  answered  in  the  afitoiative.  I  found 
that  opinion  upon  the  following  propositions  : 

(1.)  That  the  right  to  lateral  support  for  buildings  from  adjaceot 
V6§]  soil  is  not  *the  right  to  an  easement  in  or  over  that  soil,  but 
is  a  right  of  property,  namely,  the  right  of  the  owner  of  the  build- 
ings to  enjoy  his  property  free  from  interruption  by  his  neighbor, 
even  though  that  interruption  be  caused  by  acts  done  by  bis  neigh- 
bor in  his  own  land  whicn  are  in  themselves  lawful. 

(2.)  That  this  is  not  a  natural  right  but  a  right  of  property,  which 
when  acquired  is  of  the  same  character  as  a  natural  right. 

(3.)  That  a  house,  or  building  which  has  stood  for  upwards  of 
twenty  years  is  in  the  eye  of  the  law  an  "  ancient "  house  or  building. 

(4.)  That  the  law  presumes,  until  the  contrary  is  proved^  that  the 
owner  of  an  ancient  house,  or  building,  who  has  enjoyed  it  free  from 
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interruption  by  a  neighboring  proprietor  for  upwards  of  twenty 
years,  has  acquired  the  right  so  to  enjoy  it  for  the  future. 

(6.^  That  the  contrary  may  be  proved  as  I  shall  afterwards  show ; 
but  tne  presumption  of  law  cannot  be  rebutted  by  merely  proving  that 
no  grant  of  support  was  in  fact  ever  made  by  the  neighboring  pro- 
prietor. 

In  support  of  these  propositions  I  shall  consider  in  the  first  place 
what  is  the  true  character  of  the  right  in  question,  because  it  seems 
to  me  that  this  goes  to  the  root  of  the  case.  And  in  this  I  am  forti- 
fied by  what  Brett,  L.J.,  said  in  giving  judgment  in  the  Court  of 
Appeal  in  the  case  now  under  consideration.  He  is  reported  to  have 
said  (1)  :  ^^The  first  question  to  be  determined  is  whether  the  right 
claimed  is  a  right  of  property,  for  if  it  is,  it  is  unnecessary  to  inquire 
further  in  this  case,  the  plaintiff  being  clearly  entitled  to  succeed." 
His  Lordship  having  expressed  that  opinion  proceeded  to  consider 
whether  the  right  claimed  was  a  right  of  property  or  a  right  to  an 
easement,  and  came  to  the  conclusion  that  it  was  the  right  to  an 
easement.  From  that  conclusion  I  venture  respectfully  to  differ. 
No  doubt  for  many  years  the  right  of  lateral  support  for  buildings 
from  adjoining  soil  was  considered  and  treated  as  the  right  to  an 
easement,  and  consequently  in  order  to  maintain  the  right  the  fiction 
of  a  lost  grant  was  resorted  to,  and  juries  were  directed  that  they 
ought  to  find  as  a  fact  that  which  they  and  every  one  else  knew 
was  not  the  fact.  The  right  was  sometimes  called  an  '^  easement " 
simpliciteTy  sometimes  a  '^negative  easement,*^  but  in  1857,  in  the 
case  of  Rowhotham  v.  WUaon,  in  the  Exchequer  Chamber  (2),  Cress- 
well  and  Williams,  JJ.,  and  Martin  and  Watson,  BB.,  expressed  a 
strong  opinion  that  it  was  one  of  the  ordinary  rights  of  property  and 
not  an  easement.  Bramwell,  B.,  said  (3)  :  '^  After  a  house  has  stood 
for  twenty  years  it  acquires  a  right  to  support  from  adjoining  land." 
The  case  of  Bonomi  v.  Backhouse  (4)  was  decided  by  the  Court  of 
Queen's  Bench  in  the  following  year  (1858).  The  right  claimed  in 
that  case  and  the  mode  of  acquiring  it  were  in  all  material  circum- 
stances identical  with  those  in  the  present  case,  and  the  four  emi- 
nent and  learned  judges  who  heard  it  were  unanimously  of  opinion 
that  the  right  of  lateral  support  for  an  ancient  house  from  neigh- 
boring soil  is  not  an  easement  acquired  by  grant  but  a  proprietary 
right,  which  may  be  acquired  by  uninterrupted  enjoyment  for  up- 
wards of  twenty  years.  Lord  Campbell,  in  giving  judgment,  said  : 
"  I  agree  in  the  opinion  that  the  right  of  support  which  the  plaintiffs 
claim  is  a  ^natural  right  of  property  to  be  presumed  till,  as  [769 
in  Rowbotham  v.  WUson  (5),  evidence  is  given  to  rebut  that  pre- 
sumption, and  that  such  a  right  is  not  to  be  considered  an  easement 
or  servitude  arising  from  grant."  Coleridge,  J.,  oaid  :  '*  It  seems  to 
me  that  the  interest  which  the  plaintiffs  allege  in  themselves  and  to 
have  been  injured  by  the  defendant,  is  in  the  nature  of  a  right  grow- 

(>)  4  Q.  B.  D.,  at  p.  191.  (*)  E.  B.  A  E.,  622. 
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ing  oat  of  ownership,  or  incident  to  the  ownership  of  land,  and  not  an 
easement  on  the  land  of  another  arising  from  grant  or  in  anj  other 
way."  Erie,  J.,  said :  "  Upon  the  facts  as  stated  by  Wightman,  J.,  I 
am  of  opinion  that  the  right  to  support  is  one  of  the  ordinary  rights  of 
property,  and  not  an  easement  or  ri^ht  acquired  by  grant  or  otherwise." 
Wightman,  J.,  said  :  "  Upon  consideration  of  all  the  cases  it  appears 
to  me  that  the  cause  of  action  in  snch  a  case  as  the  present  is  founded 
upon  a  breach  of  duty  on  the  part  of  the  defendant,  by  so  using 
his  own  propertjr  as  to  injure  that  of  his  neighbor,  and  not  upon  any 
right  of  the  plaintiffs  to  an  easement  in,  upon  or  over  the  land  of 
of  their  neighbors.  Where  ancient  buildings  are  standing  upon  the 
plaintiffs'  land,  the  defendant  must  take  care  not  to  use  his  own 
land  in  such  a  manner  as  to  injure  them."  The  learned  judges, 
though  unanimous  as  to  the  character  of  the  right  claimed  and  the 
mode  of  acquiring  it,  differed  as  to  the  effect  of  the  Statute  of  Lim- 
itations, three  of  them  being  of  opinion  that  the  statute  b^an  to 
run  from  the  time  when  the  adjacent  soil  was  removed  ;  the  fourth 
(Wightman,  J.),  holding  that  it  did  not  begin  to  run  till  the  plain- 
tiffs' house  was  injured,  and  accordingly  judgment  was  given  for 
the  defendants. 

The  case  was  taken  upon  appeal  to  the  Excheouer  Chamber.  It 
was  argued  before  Willes  and  Byles,  JJ.,  and  Martin,  Bramwell 
and  Watson,  BB.,  (l),  the  three  Barons  being  three  of  the  judges 
who  expressed  the  opinion  to  which  I  have  alr^idy  adverted  in  Maw- 
botliam  V.  Wilson  (2).  The  court  unanimously  gave  judgment  for 
the  plaintiffs,  affirming  the  judgment  of  the  Queen's  Bench  as  to 
the  plaintiffs'  ri^ht  to  support,  but  reversing  it  on  the  ground  that 
the  Statute  of  Limitations  was  not  a  bar  to  the  action,  as  it  would 
have  been  if  the  right  claimed  had  been  that  of  an  easement.  In 
delivering  the  judgment  of  the  Exchequer  Chamber,  Willes,  J., 
said  :  '^  The  right  to  support  of  land  and  the  right  to  support  of 
buildings  stand  upon  different  footings  as  to  the  mode  of  acquiring 
them  ;  but  the  character  of  the  right  when  acquired  is  in  each  case 
the  same."  Honomi  v.  JBdckhouae  came  before  this  House  by  way 
of  appeal  in  1869  (3).  The  judgment  of  the  Exchequer  Chamber 
was  affirmed.  In  giving  judgment  Lord  Wensleydale  said :  **  I 
think  it  perfectly  clear  that  the  right  claimed  is  not  in  the  nature  of 
an  easement,  but  to  the  enjoyment  by  the  plaintiff  of  his  own  prop- 
erty, the  obligation  being  cast  upon  the  owner  of  the  neighboring 
property  not  to  intemipt  that  enjoyment."  But  for  opinions  ex- 
pressed to  the  contrary  by  very  learned  and  eminent  judges  in  the 
courts  below,  in  the  case  now  under  consideration,  I  should  have 
thought  that  the  character  of  the  right  claimed  and  the  mode  of 
acquiring  it  were  settled  and  conclusively  established  by  the  cases 
of  Iioi€botham  v.  Wilson  (2),  Bonomi  v.  Jliackhouse  (4),  and  JSack- 
house  V.  Bonomi  {Z) ;  and  I  cannot  help  thinking  that  the  opinions 

(')  E.  B.  <b  E.,  646.  (»)  9  H.  L.  C,  508. 
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of  the  two  very  learned  judges  (the  late  Lord  Chief  Justice  of  England 
and  Brett,  L.J.L  *who  delivered  judgments  in  favor  of  the  [WO 
defendants  in  tne  present  case,  must  have  been  founded  upon  a  mis- 
conception of  the  facts  which  existed  in  the  case  of  Bonomi  v.  Back- 
house (1).  I  proceed  to  state  my  reasons  for  thinking  so.  In  Angus 
V.  Dalton  (2),  the  late  Lord  Chief  Justice  Cockburn  is  reported  to 
have  said  :  "  The  cases  of  Bowhotham  v.  Wilson  (3)  and  Bonomi  v. 
Backhouse  (1)  are  not  at  all  in  point.  The  right  of  support  there 
claimed  was  not  of  lateral  but  of  vertical  support,  and  was  not  in 
the  nature  of  an  easement  but  of  a  proprietary  right,  the  right  of 
the  owner  of  the  surface  land  to  have  the  support  of  the  strata  below 
as  of  absolute  right  independently  of  user  or  of  right  acquired  by 
enjoyment.  This  distinction  was  expressly  pointed  out  by  Lord 
W  ensleydale  when  the  case  of  Bonomi  v.  Backhouse  was  before 
the  House  of  Lords."  Now  in  Bowbotham  v.  WUson  (8)  the  plain- 
tiff claimed  the  right  of  both  adjacent  and  subjacent  support.  The 
instrument  under  which  he  acquired  the  surface  showed  that  he  was 
not  entitled  to  either ;  and  judgment  was  ^ven  against  him  npon 
that  ground,  but  the  dicta  of  the  judges  are  m  point.  In  Bonomi  v. 
Backhouse  {I)  the  right  claimed  was,  as  I  have  already  said,  identical 
with  that  claimed  in  the  present  case.  It  was  not  a  claim  to  vertical 
Bupport  as  supposed  by  the  late  Lord  Chief  Justice,  but  a  claim 
to  lateral  support.  It  was  not  a  claim  by  the  owner  of  the  surface 
land  to  have  the  support  of  the  strata  below  as  of  absolute  right 
independently  of  user  or  of  right  acquired  by  enjoyment ;  but  it 
was  a  claim  to  lateral  support  oi  a  house  and  outbuilding  from  the 
Boil  of  the  neighboring  proprietor  acquired  by  user  and  enjoyment 
for  forty  years  and  upwards.  In  giving  the  judgment  of  the  Ex- 
chequer Chamber  in  Bonomi  v.  Ba-ckhouse,  Willes,  J.,  summed  up 
the  whole  case  in  these  words  (4) :  "  The  plaintiff  was  owner  of  the 
reversion  of  an  ancient  house.  The  defendants,  more  than  six  years 
before  the  commencement  of  the  action,  worked  some  coal  mines 
280  yards  distant  from  it.  No  actual  damage  occurred  until  within 
the  six  years.  Question,  Is  the  Statute  of  Limitations  an  answer 
to  the  action  ? "  and  the  court  held  unanimously  that  it  was  not. 
It  was  in  view  of,  and  with  reference  to,  the,  facts  as  found  by  the 
arbitrator,  and  stated  by  Willes,  J.,  and  not  of  the  facts  as  stated  by 
the  late  Lord  Chief  Justice,  that  Lord  Wensleydale  made  the  obser- 
vations which  the  late  Lord  Chief  Justice,  strangely  as  it  seems  to 
me,  relies  upon  as  showing  that  the  case  of  jBonomi  v.  Back- 
house (1)  is  not  in  point.  Brett,  L.J.,  in  giving  judgment  in  the 
present  case,  said  (5)  :  "  The  judgments  in  Bonomi  y.  Backhouse  (1) 
are  to  be  applied  to  excavations  which  would  have  let  down  the 
plaintiff's  land  though  not  built  npon."  His  Lordship  founds  that 
assumption  on  the  circumstance  that  there  is  no  reference  in  the 
facts  stated  by  the  arbitrator,  or  in  the  arguments  of  counsel,  to 

O  E.  B.  A  E.,  622.  («)  6  E.  A  B.,  698;  8  E.  A  B.,  128;  8 
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any  distinction  between  the  support  necessary  for  the  land,  if 
it  had  been  unbuilt  upon,  and  that  necessair  for  the  buildings. 
The  reason  why  no  such  reference  was  made  (and  this  I  know  for 
a  fact,  having  been  counsel  for  the  plaintiffs  from  the  commence- 
ment to  the  conclusion  of  the  case)  was  that  the  findings  of  the 
arbitrator  and  the  arguments  of  counsel  were  confined  to  the  case 
made  by  the  plaintiffs,  namely,  that  they  were  entitled  to  have  their 
ancient  buildings  supported.  There  is  not  a  trace  in  the  pleadings, 
771]  *or  in  the  findmgs  of  the  arbitrator,  or  in  the  arguments  of 
counsel,  of  a  claim  to  have  the  soil  on  which  the  house  stood  sup- 
ported by  the  adjacent  soil.  Their  case  from  first  to  last  was  that 
their  buildings  were  ancient  (that  is  to  say,  upwards  of  twenty 
years  old),  and  that  by  reason  of  uninterrupted  enjoym^it  during 
that  period  they  had  by  law  acquired  the  right  to  enjoy  them  free 
from  interruption  caused  by  acts  done  by  their  neighbors  in.  the 
adjacent  land.  I  am  at  a  loss  to  understand  why  the  judgments  in 
JBonomi  v.  B<ickhou8e{\)  should  be  applied  to  a  claim  which  was 
never  made,  and  to  facts  which  were  not  found,  rather  than  to  the 
claim  which  was  made  and  the  facts  which  were  found. 

It  only  remains  for  me  to  say  a  few  words  with  reference  to  the 
fifth  question  submitted  by  your  Lordships  to  the  judges.  Assun^ 
ing  the  right  claimed  to  be  a  right  of  property  such  as  I  have  en- 
deavored to  show  it  is,  and  that  in  the  absence  of  any  evidence  to 
the  contrary  the  law  presumes  it  to  have  been  acquired  by  uninter- 
rupted enjoyment  for  twenty  years  and  upwards^  the  question  arises 
how  may  the  contrary  be  proved.  To  this  I  answer,  by  evidence 
explanatory  of  the  user,  showing  affirmatively  that  the  owner  of  the 
buildings  holds  his  property  subject  to  the  right  of  the  owner  of  the 
subjacent  or  adjacent  soil  to  take  *away  the  support.  Such  was 
the  evidence  given  in  JRotobothctm  v.  WtUon  (2),  The  Duke  of  Buc- 
cleuch  V.  Wakefield  (3),  Aapden  v.  Sedden  (4),  and  other  cases  which 
might  be  cited  to  the  like  effect.  It  may  be  that  the  presumption 
might  be  rebutted  in  some  other  way,  such  as  by  showing  that  the 
owner  of  the  adjacent  or  subjacent  soil  was  under  disability  during 
the  time  when  the  right  of  support  was  alleged  to  have  been  ac- 
quired. It  is  unnecessary  to  express  any  opinion  on  that  point  as 
no  such  question  arose  in  the  present  case.  If  the  presumption  he 
one  of  law,  it  follows  that  neither  positive  acquiescence,  nor  a  grant 
of  support  as  a  matter  of  fact,  by  the  owner  of  the  neighboring  soil 
is  requisite  for  the  acquisition  of  the  right  in  question.  If  the  view 
I  take  of  the  case  be  correct,  then  the  long  recognized  right  of  the 
owner  of  an  ancient  house  to  enjoy  it  free  from  interruption  by  his 
neighbor  will  be  preserved,  and  it  will  henceforth  be  based  upon 
fact  and  a  sound  principle  of  law,  instead  of,  as  heretofore,  upon 
fiction  and  unseemly  verdicts  of  juries. 

Fby,  J. : — My  Lords,  before  specifically  replying  to  the  questions 
propounded  by  your  Lordships,  I  think  it  desirable  to  express  the 

(!)  ?•  J-  *  E.,  622.  (»)  Law  Rep.,  4  H.  L.,  877. 
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views  which  I  entertain  upon  the  general  subject  of  the  right  of  the 
owner  of  a  building  to  lateral  support  for  that  building  by  the  land 
of  an  adjoining  proprietor. 

Such  a  right  may  be  created  by  an  actual  instrument  between  the 
two  owners.  The  right  bein^,  not  to  a  thing  to  be  done'  or  used  in 
the  neighbor's  soil,  but  to  a  limitation  of  the  user  of  that  soil  by  the 
neighbor  himself,  does  not  lie  in  grant,  but  would  be  created  by  a 
covenant  by  the  neighbor  not  to  use  his  own  land  in  any  manner 
inconsistent  with  the  support  of  the  adjoining  buildings  (see  the 
judgment  of  Littledale,  J.,  in  Moore  v.  Rawson  (1) ),  and  such  a 
covenant  might  either  be  express  or  might  be  inferred  from  the  ob- 
ject and  purport  of  the  instrument,  as  in  Caledonian  Railway  Com- 
pany V.  SproU  (2). 

*Leaving  the  consideration  of  the  right  as  constituted  by  [773 
actual  contract  between  the  parties,  questions  of  great  difficulty- 
arise  ;  and,  in  respect  of  these,  I  have  most  unwillingly  arrived  at 
the  conclusion  that  principle  and  authority  are  in  direct  opposition 
to  one  another. 

On  principle  it  appears  to  me  that  it  might  well  be  held  that 
every  man  must  bjoild  his  own  house  upon  his  own  land,  and  that  he 
cannot  look  to  support  from  the  land  of  adjoining  proprietors.  Such 
a  principle  would  prevent  the  owner  of  a  house  from  ever  acquiring 
a  right  to  lateral  support  except  by  actual  contract.  An  opposite 
view  might  be  taken,  for  which  also  much  reason  could  be  given. 
The  right  of  soil  to  support  by  adjoining  soil  is  given  by  our  law  as 
a  natural  right,  and  it  might  well  have  oeen  held  that  this  natural 
right  to  support  carried  with  it  a  right  to  the  support  of  all  those 
burthens  which  man  is  accdstomed  to  lay  upon  the  soil.  On  this 
principle,  the  right  to  support  would  arise  as  soon  as  the  house  was 
built,  and  would  exist  independently  of  user,  consent  or  contract. 
It  might  thus,  it  appears  to  me,  be  reasonable  to  hold  that  a  house 
should  never  have  the  right  of  support,  or  that  it  should  always 
have  it.  But  I  am  unable  to  find  any  principle  upon  which  to  jus- 
tify the  acquisition  of  the  right  to  support  by  a  house  independently 
of  express  covenant  or  grant.  For  casting  aside  all  technicalities,  I 
think  that  the  only  principle  upon  which  rights  of  a  kind  like  the 
one  in  question  can  be  acquired  is  that  of  acquiescence.  But  I  fur- 
ther think  that,  as  he  who  cannot  prevent  cannot  acquiesce,  and  as 
the  owner  of  adjoining  land  cannot  prevent  his  neighbor  from  erect- 
ing a  house  upon  his  own  land,  he  can  never  be  said  to  have  acqui- 
esced in  the  construction  of  that  house,  or  in  the  burthen  which 
thence  results.  Such  are  the  conclusions  to  which  I  should  be  driven 
by  a  consideration  of  this  question  on  principle.  When  I  turn  to 
the  authorities  of  our  law  bearing  on  the  subject,  I  find,  as  it  ap- 
pears to  me,  that  it  has  been  decided  that  an  ancient  house  does 
possess  the  right  in  question  ;  that  a  new  house  does  not  possess  this 
right ;  and,  consequently,  that  the  right  is  one  which  may  be  ac- 
quired independently  of  express  covenant.  All  the  efforts  which  I 
0)  8  B.  A  C,  332,  340.  («)  2  Maoq.,  449. 


778 

HOUSE  OP  LORDS  AND  PRIVY  COUNCIL. 

[Vol.  VL 

1881 

Daltou  V.  Angus. 

H.U  (K) 

have  made  to  find  some  principle  upon  which  to  justify  the  authori- 
ties, have  to  my  own  mind  entirely  failed. 

I  must  now  consider  somewhat  more  in  detail  the  views  which  I 
have  thus  briefly  expressed.  In  the  absence  of  express  stipulation, 
rights  of  the  kind  to  which  the  one  now  in  question  belongs,  can,  in 
my  opinion,  arise  in  law  only  from  one  or  other  of  two  sources, 
namely,  either  as  incidents  attached  to  property  by  nature  herself, 
or  as  incidents  attached  to  property  by  the  force  of  long  continued 
user  under  circumstances  importing  acquiescence  in  such  user. 

There  is  no  doubt  on  the  authonties  that,  as  the  support  of  soil 
by  soil  is  in  fact  a  result  of  nature,  so  the  right  to  such  support  is 
given  by  the  law  as  ex  jure  ncUurm^  and  as  a  proprietary  right.  It 
arises  in  all  its  force  the  moment  two  adjoining  pieces  of  land  are 
held  by  different  owners  and  has  no  connection  with  the  user  of  the 
land  :  Humphries  v.  Brogden  (1);  Rowhoiham,  v.  Wilson  (2).  But 
it  is  equally  clear  on  the  cases  that  the  right  to  support  of  buildings 
by  land  is  not  a  right  ex  jure  naturcBy  but  must  arise  by  grant  (or, 
as  I  think,  more  accurately  speaking,  by  covenant).  "  Ki^hts  of 
this  sort,"  said  the  Court  of  Exchequer  in  reference  to  the  nght  of 
773]  support  of  a  house,  "  if  they  can  be  established  at  all,  *mu8t, 
we  tnink,  have  their  origin  in  grant."  (See  Partridge  v.  Scott  (3), 
and  to  the  like  effect  are  the  judgments  of  the  Queen's  Bench  in 
Humphries  v.  Brogden  (1),  and  of  the  Exchequer  Chamber  in 
Bonomi  v.  Backhouse  (4).) 

That  the  right  in  question  may  be  acquired,  even  where  no  instru- 
ment creating  it  is  shown,  is  established  as  a  matter  of  positive  law 
by  a  series  of  authorities  which  appear  to  determine,  1,  that  the 
owner  of  an  ancient  building  has  a  right  of  action  against  the 
owner  of  land  adjoining,  if  he  disturb  his  land  so  as  to  take  away 
the  lateral  support  previously  afforded  by  that  land,  and  2,  that  the 
owner  of  a  new  building  has  no  such  right.  The  cases  on  these 
points  are  so  fully  cited  and  discussed  by  Lush,  J.,  in  the  Queen's 
Bench  Division,  and  by  Thesiger,  L. J.,  in  the  Court  of  Appeal,  that 
it  will  be  sufficient  to  refer  to  these  judgments  for  their  details. 
Suffice  it  to  add  that  the  authorities,  commencing  in  the  year  1803, 
include  rulings  at  Nisi  Prius  by  Lord  Ellenborough,  Lord  Wensley- 
dale,  and  the  late  Lord  Chief  Justice  of  England  ;  an  expression  of 
opinion  by  Lord  Blackburn,  and  judgments  by  the  Courts  of  Ex- 
chequer and  Common  Pleas  which  assert  or  involve  the  propositions 
referred  to :  and,  though  no  clear  authority  of  an  earlier  date  is 
found,  the  distinction  between  a  new  and  an  old  house  as  regards 
the  right  to  support  appears  to  be  hinted  at  in  the  cases  of  WUde  v. 
Minsterlef/,  15  Car.  1  (5),  and  of  Palmer  v.  FlesheeSy  16  Car.  2  (6). 
These  cases  constitute  a  body  of  authority,  which,  in  my  opinion, 
must  be  regarded  as  conclusive  that,  according  to  the  law  of  Eng- 
land, an  ancient  house  possesses  a  right  to  support  from  the  adjoin- 
ed) 12  Q.  B..  789.  (*)  E.  B.  t  E.,  646,  654. 
(«)  8  E.  A  B..  128.  (»)  2  Roll  Abr.,  664,  Treapiwj  I,  pL  1. 
O  8  M.  <fr  W.,  228.                                       (•)  1  Sid.,  167. 
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ing  soil ;  and,  therefore,  I  answer  your  Lordships'  first  question  in 
the  affirmative. 

From  what  I  have  said  it  follows  that  a  right  to  suppprt  may,  accord- 
ing to  our  law,  be  acquired  independently  of  express  contract ;  and, 
in  order  to  answer  your  Lordships'  second  question,  it  becomes  essen- 
tail  to  inquire  on  what  principle,  in  what  time,  and  under  what 
circumstances,  it  may  be  so  acquired.  Mere  lapse  of  time  can 
never,  it  appears  to  me,  on  any  intelligible  principle,  confer  a  right 
not  previously  possessed;  though  lapse  of  time  accompanied  bv 
inaction,  where  action  ought  to  be  taken,  may  well  nave  sucn 
a  result.  ''Mere  lapse  of  time,"  said  Chief  Justice  Dallas  in 
Gray  v.  Bond{\)^  "will  not  of  itself  raise  against  the  owner  the 
presumption  of  a  grant.  When  lapse  of  time  is  said  to  afford  such 
a  presumption,  the  inference  is  also  drawn  from  accompanying 
facts."  Strictly  speaking  the  right  in  question  cannot,  I  think,  be 
prescribed  for  ;  for  it  is  common  learning  that  prescription  can  only 
be  for  incorporeal  hereditaments  "  and  cannot  oe  for  a  thing  which 
cannot  be  raised  by  grant "  (2),  and,  as  I  have  already  shown,  the 
right  in  question  does  not,  in  my  opinion,-  lie  in  grant. 

But  leaving  such  technical  .questions  aside,  I  prefer  to  observe 
that,  in  my  opinion,  the  whole  law  of  prescription  and  the  whole 
law  which  governs  the  presumption  or  inference  of  a  grant  or  cove- 
nant rest  upon  acquiescence.  The  courts  and  the  judges  have  had 
recourse  to  various  expedients  for  quieting  the  possession  of  persons 
in  the  exercise  of  rights  which  have  not  -been  resisted  by  the  per- 
sons against  whom  they  are  exercised,  but  in  all  cases  it  appears  to 
me  that  acquiescence  and  nothing  else  is  the  principle  upon  which 
these  expedients  rest.  *It  becomes  then  of  the  highest  im-  [774 
portance  to  consider  of  what  ingredients  acquiescence  consists.  In 
many  cases,  as,  for  instance,  in  the  case  of  that  acquiescence  which 
creates  a  right  of  way,  it  will  be  found  to  involve,  1st,  the  doing  of 
some  act  by  one  man  upon  the  land  of  another  ;  2dly,  the  absence  of 
right  to  do  that  act  in  the  person  doing  it ;  3dly,  the  knowledge 
of  the  person  affected  by  it  that  the  act  is  done  ;  4thly,  the  power 
of  the  person  affected  by  the  act  to  prevent  such  act  either  by  act 
on  his  part  or  by  action  m  the  courts  ;  and  lastly,  the  abstinence  by 
him  from  any  such  interference  for  such  a  length  of  time  as  renders 
it  reasonable  for  the  courts  to  say 'that  he  shall  not  afterwards  inter- 
fere to  stop  the  act  being  done.  In  some  other  cases,  as,  for 
example,  in  the  case  of  lights,  some  of  these  ingredients  are  want- 
ing ;  but  I  cannot  imagine  any  case  of  acquiescence  in  which  there 
is  not  shown  to  be  in  the  servient  owner :  1,  a  knowledge  of  the 
acts  done ;  2,  a  power  in  him  to  stop  the  acts  or  to  sue  in  respect  of 
them  ;  and  3,  an  abstinence  on  his  part  from  the  exercise  of  such 
power.  That  such  is  the  nature  of  acquiescence  and  that  such  is 
the  ground  upon  which  presumptions  or  inferenences  of  grant  or 
covenant  may  be  made  appears  to  me  to  be  plain,  both  from  reason, 
from  maxim,  and  from  the  cases. 

0)  2  B.  A  B.,  6V1.  (•)  2  BL  Com.,  bk.  ii,  c.  17;  2l8t  ed.,  p.  264. 
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As  regards  the  reason  of  the  case,  it  is  plain  good  sense  to  hold 
that  a  man  who  can  stop  an  asserted  right,  or  a  continued  user,  and 
does  not  do  so  for  a  long  time,  may  be  told  that  he  has  lost  his  right 
by  his  delay  and  his  negligence,  and  every  presumption  should 
therefore  be  made  to  quiet  a  possession  thus  acquired  and  enjoyed 
by  the  tacit  consent  of  the  sufferer.  But  there  is  no  sense  in  bind- 
ing a  man  by  an  enjoyment  he  cannot  prevent,  or  quieting  a  posses- 
sion which  he  could  never  disturb. 

Qui  non  prohibet  quod  prohibere  potest^  (MserUire  vid€tur{l) ; 
per  Parke,  B.,  in  Morgan  v.  Thomas  (2)  :  Contra  non  valentem 
agerey  nuUa  currit  prcBscriptio  {Pothiery  Traite  des  ObligationSj 
Part  iii,  Chap,  viii,  art.  2,  §  2  ;  Broom^s  Maxims,  5th  ed.,  903),  are 
two  maxims  which  show  that  prescription  and  assent  are  only  raised 
where  there  is  a  power  of  prohibition. 

And  again,  the  cases  of  Chasemore  v.  Richards  (3),  Webh  v. 
Bird  (4),  and  Sturges  v.  Bridgman{5)y  have  established  a  principle 
which  was  stated  by  Willes,  J.,  in  Webb  v.  Bird  (6),  in  these  terms. 
After  alluding  to  the  law  relative  to  lights  as  exceptional,  he  pro- 
ceeded, ''  In  general  a  maif  cannot  establish  a  right  bv  lapse  of  time 
and  acquiescence  against  his  neighbor,  unless  he  snows  that  the 
party  against  whom  the  right  is  acquired  might  have  brought  an 
action  or  done  some  act  to  put  a  stop  to  the  claim  without  an  un- 
reasonable waste  of  labor  and  expense."  "Consent  or  acquies- 
cence," said  Thesiger,  L.J.,  in  delivering  the  judgment  of  the  Court 
of  Appeal  in  Sturges  v.  Bridgman{1)y  "of  the  owner  of  the  ser- 
vient tenement  lies  at  the  root  of  prescription  and  of  the  fiction  of 
a  lost  grant,  and  hence  the  acts  or  user,  which  go  to  the  proof  of 
either  the  one  or  the  other,  must  be,  in  the  language  of  the  civil 
law,  nee  vi,  nee  claniy  nee  preearioy  for  a  man  cannot,  as  a  general 
rule,  be  said  to  consent  or  to  acquiesce  in  the  acquisition  by  his 
TTft]  neighbor  of  an  easement  through  an  enjoyment  of  which  *he 
has  no  knowledge,  actual  or  constructive,  or  which  he  contests  and 
endeavors  to  interrupt,  or  which  he  temporarily  licenses.  It  is  a 
mere  extension  of  the  same  notion,  or  ratner  it  is  a  principle  into 
which  by  strict  analysis  it  may  be  resolved,  to  hold  that  an  enjoy- 
ment which  a  man  cannot  prevent  raises  no  presumption  of  consent 
or  acquiescence." 

Assuming  such  to  be  the  true  grounds  and  principles  of  acquies- 
cence, I  next  inquire  how  they  can  be  applied  to  the  question  of  the 
riffht  of  a  house  to  be  supported  by  the  adjoining  land. 

It  has  been  argued  at  your  Lordships'  bar  that  the  doctrine  ap- 
plies in  its  simplest  form  to  the  right  in  question  ;  for  it  has  been 
contended  that  the  act  of  building  a  house  on  one  piece  of  land 
which  derives  lateral  support  from  the  adjoining  soil  of  a  different 
ow  ner  is  both  actionable  and  preventible,  and  that,  therefore,  time 

{')  Co.    Inst,  2d  part,  vol  i,  p.  805.  («)  10  C.  B.  (N.S.),  268 ;  18  0.B.(N.S.), 

O  8  Ex..  804.  841. 

{*)  T  H.  L.  C.  849.  {•)  11  Ch.  D.,  852. 

(«)  10  C.  B.  (K.a),  at  p.  882.  (')  11  Ch.  D.,  862. 
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constitutes  a  valid  bar.  Is  such  a  building  actionable  ?  I  think 
not.  The  lateral  pressure  of  a  heavy  building  on  soft  ground  which 
causes  an  ascertainable  physical  disturbance  in  a  neighbor' s  soil 
would  no  doubt  be  trespass  ;  but  no  one  ever  heard  of  an  action  for 
the  mere  increment  caused  by  reason  of  a  new  building  to  the  pre- 
existing lateral  pressure  of  soil  on  soil,  producing  no  ascertainable 
physical  disturbance.  If  that  were  the  law  no  one  could  rightly 
Duild  on  the  edge  of  his  land,  unless  he  built  upon  a  rock ;  and  yet 
the  building  of  walls  and  other  structures  on  the  borders  of  land  is 
universally  recognized  as  lawful.  Nay  more,  any  erection  of  a 
house  would  give  a  right  of  action  not  only  to  the  adjoining  neigh- 
bors, but  to  every  owner  of  land  within  the  unascertainable  area 
over  which  the  increase  of  pressure  must,  according  to  the  laws  of 
physics,  extend.  Such  an  increase  of  pressure  when  unattended 
with  unascertainable  physical  consequences  is,  in  my  opinion,  one  of 
those  minima  'of  which  the  law  takes  no  heed.  Thct  distinction  be- 
tween the  principles  applicable  to  water  collected  into  visible 
streams  and  that  running  in  invisible  ones  through  the  ground, 
affords  a  very  good  analogy  to  the  distinction  which  1  draw  between 
the  pressure  of  an  adjoining  house  which  produces  a  visible  dis- 
placement of  the  soil,  and  that  which  produces  no  visible  or  ascer- 
tainable result,  but  is  onl^  a  matter  of  inference  from  physical 
science  or  subsequent  experiment. 

Is  the  support  of  the  house  by  the  adjoining  soil  preventible  ?  I 
think  not.  it  is  of  course  physically  possible  for  one  man  so  to 
excavate  his  own  soil  as  to  let  down  his  neighbor's  building,  and  a 
man  may  or  may  not  have  occasion  to  excavate  his  own  land  for  his 
own  purposes,  but  such  an  excavation  for  the  sole  purpose  of  letting 
down  a  neighbor's  house  is  of  so  expensive,  so  difficult,  so  churlish  a 
character,  that  it  is  not  reasonably  to  be  required  in  order  to  pre- 
vent the  acquisition  of  a  right.  In  fact  in  the  case  of  adjoining 
houses,  it  would  be  to  require  a  man  to  destroy  his  own  property  in 
order  to  protect  his  rights  to  it. 

In  the  case  of  air  it  is  physically  possible  for  the  adjoining  owners 
to  build  a  lof  tv  wall  round  a  windmill  and  shut  out  the  access  of  air ; 
and  in  case  of  underground  water  it  would,  at  least  in  some  cases, 
be  physically  possible  to  construct  a  water-tight  barrier  through  all 
the  water-bearing  strata  of  the  soil ;  but  such  acts  would  require 
such  an  unreasonable  waste  of  time  and  money  that  the  not  doing 
of  them  has  been  held  to  import  no  acquiescence  in  the  flow  of  air 
and  water  respectively :  Chasemore  v.  Hichards  (1)  ;  Webb  v. 
J3ird  (2). 

*If  the  building  of  a  house  by  one  man  which  derives  sup-  [776 
port  from  the  adjoining  land  is  neither  actionable  nor  preventible 
by  the  owner  of  the  adjoining  soil,  it  seems  difficult  to  see  on  what 
principle  a  covenant  as  to  the  user  of  his  own  soil  can  be  inferred 
against  the  man  who  can  do  nothing. 

O  1  H.  L.  C,  849.  (•)  10  C.  B.  (N.S.),  268;  13  Ibid.,  841. 
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The  right  to  support  and  the  rights  to  the  access  of  light  and  air 
are  very  similar  the  one  to  the  other,  and  are  broadly  distinguished 
from  most  other  easements  or  analogous  rights.  They  are  negative 
as  contrasted  with  affirmative  easements.  They  are  analogous  with 
servitutes  ne  facias  in  the  civil  law.  Such  rights  when  they  arise 
spring,  not  from  acts  originally  actionable  or  unlawful  on  the  part 
of  the  dominant  owner,  but  from  acts  done  on  his  own  land  and 
within  his  own  rights  ;  they  confer  on  the  dominant  owner  not  the 
right  to  use  the  subject,  but  a  right  to  forbearance  on  the  part  of 
the  owner  from  using  the  subject,  ^.6.,  they  create  an  obligation  on 
the  owner  of  the  servient  tenement  not  to  do  anything  on  his  own 
land  inconsistent  with  a  particular  user  of  the  dominant  tene- 
ment (1).  They  rest  on  a  presumptien  or  inference  not  of  a  grant 
by  the  neighbor  of  a  right  to  do  something  on  the  grantor's  land, 
but  of  a  covenant  by  the  owner  not  to  do  something  on  his  own 
land. 

It  is  difficult  in  principle  to  see  how  such  rights  can  arise  from  the 
doing  of  lawful  acts  on  the  dominant  tenement,  except  in  the  few 
cases  where  the  owner  of  the  servient  tenement  can  both  lawfully 
and  with  reasonable  ease  interfere  to  prevent  the  continued  user  by 
his  neighbor. 

The  close  likeness  between  the  right  to  support  and  to  light  has 
been  much  pressed  on  your  Lordships,  as  a  reason  for  inferring  the 
right  to  support  by  analogy  with  the  cases  which  before  the  Pre- 
scription Act  established  the  right  to  light.  The  peculiaritv  of 
these  cases  is  that  the  courts  required  the  servient  owner  to  submit 
to  the  acquisition  of  the  right  by  his  neighbor  or  to  signify  his  dis- 
sent by  putting  up  an  actual  obstruction.  "  If  his  neighbor  objects 
to  them"  (^.6.,to  the  windows)  said  Bayley,  J.,in  Cross  v.  Lewis {i\ 
"  he  may  put  up  an  obstruction,  but  that  is  his  only  remedy."  Tliis 
rule  as  to  light  appears  to  have  arisen  without  any  full  discussion 
in  the  courts  of  the  principle  on  which  it  rests.  But  it  is  plain  that 
the  erection  of  an  obstruction  was  thought  so  slight  a  matter  that  it 
might  reasonably  be  demanded  of  the  servient  owner  to  negative 
acquiescence  on  his  part.  This  rule  I  consider  to  be  an  anomaly, 
and  therefore  as  not  furnishing  any  principle  which  ought  to  bo 
extended.  "  It  is  going  very  far,"  said  Lord  Wensleydale  in  Chase- 
more  V.  Richards  in  your  Lordships'  House  (3),  "to  say  that  a  man 
must  be  at  the  expense  of  putting  up  a  screen  to  window  lights  to 
prevent  a  title  being  gained  by  twenty  years  enjoyment  of  light 
passing  through  a  window."  "These  cases,"  said  Willes,  J.,  in 
HVA/iv.  Bird  (4),  "as  compared  with  the  general  law  are  anoma- 
lous/' "  The  case  of  the  right  to  light  before  the  statute  stood  on  a 
}Jouuliar  ground,"  said  Blackburn,  J.,  in  the  same  case,  in  the  Ex- 
vficquer  Chamber  (5).  "Any  one,"  said  Bramwell,  It  J .,  in  Bryant 
V,  /J;/t yer  (6),  "who  reads  the  cases  relating  to  the  acquisition  oi  a 

t*>  a  Austin.  Jurisp.,  886,  8d  ed.  (<)  10  C.  B.  (N.S.).  285. 

t»)  a  B.  A  C,  689.  (»)  18  C.  B.  (N.S.),  844. 

t*j  7  li  L.  C,  886.  (•)  4  C.  P.  D.,  177. 
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right  to  light,  will  see  that  there  has  been  great  difficulty  in  estab- 
ishing  it  on  principle." 

♦Accordingly,  in  Chaaemore  v.  Richards  (l),  your  Lord-  [777 
ships'  House  declined  to  apply  the  analogy  drawn  from  lights  to 
water  passing  throu^  the  earth  in  unascertained  courses,  and  the 
Courts  of  Common  JPleas,  Exchequer  Chamber,  and  Appeal,  have 
declined  to  apply  it  to  the  cases  of  air  (  Webb  v.  Bird  ^),  JBryaiit 
V.  I^fever  (3) ),  and  of  noise  {Sturgea  v.  Bridgman  (4)  Y 

Lastly,  the  way  in  which  the  Prescription  Act  deals  with  the 
right  to  light  is  significant  of  its  anomalous  character.     It  deals,  on 
the  one  hand,  witn  easements  of  an  affirmative  character  which  are 
capable  of  interruption  by  the  servient  owner.     It  deals,  on  the 
other  hand,  not  with  negative  easements  generally,  but  with  the 
right  to  light  alone  of  all  the  class  to  which  it  belongs.     I  believe 
that  this  argument,  derived  from  the  law  of  lights,  has  exercised  a 
great  influence  on  the  establishment  of  the  right  to  support,  but  I 
consider  that  in  principle  it  affords  no  justification  for  the  establish- 
ment of  such  a  right.     In  order  that  acquiescence  may  arise  there 
must,  in  my  opinion,  be  the  power  to  prevent ;  and  this  I  conclude, 
for  the  reasons  I  have  given,  is  w*anting  in  the  case  of  the  support 
of  buildings  by  adjoining  soil.     But  there  is,  in  my  humble  opinion, 
equally  wanting  another  element,  namely,  knowledge  in  the  owner 
of  the  servient  tenement.     No  doubt  the  owner  of  property  knows 
or  must  be  taken  to  know  what  occurs  openly  and  visibly  on  his 
estate  or  in  its  immediate  neighborhood,  but  not  that  which  takes 
place  underground  or  in  a  secret  manner.     Hence  he  is  justly  charged 
with  knowledge  that  his  neighbor  walks  habitually  over  his  land,  or 
has  erected  a  house  with. windows  deriving  light  over  his  fields:  but 
he  would  not  be  affected  with  knowledge  of  the  user  of  a  gangway 
or  gallery  constructed  in  the  course  of  secret  mining  operations. 
Now  the  question  whether  a  building  does  or  does  not  derive  any 
practical  support  from  the  neighboring  land  is  one  which  it  appears 
to  me  often  extremely  difficult  to  answer  even  for  the  building 
owner,  and  far  more  difficult  to  answer  for  the  adjoining  owner,  who 
may  be  ignorant  of  the  nature  of  the  structure  erected  behind  a 
hoarding — of  the  incidence  of  its  burden  on  the  soil — of  the  depth 
and  character  of  the  foundations,  whether  extending  to  the  rock  or 
resting  on  the  surface  soil — and  of  the  nature  of  the  subsoil  itself. 
He  may  indeed  excavate  his  own  land  and  probably  answer  the  last 
of  these  questions  ;  but  on  the  other  topics  he  has  no  certain  means 
of  information,  except  by  a  trespass  or  an  impertinence.     It  is  evi- 
dent that  where  the  building  is  on  the  outcrop  of  strata,  or  where 
the  beds  have  been  intersected  by  dykes  or  disturbed  by  faults^  it 
would  be  difficult  or  impossible  to  tell  what  is  the  incidence  of  the . 
burden  created  by  a  house  except  by  actual  excavation  and  experi- 
ment.    The  circumstances  of  the  case  render  it,  in  my  opinion,  un- 
just to  impute  to  a  neighbor  that  plain  knowledge  of  what  is  going 

O  "I  H.  L.  C,  886.  («)  4  C.  P.  D..  177. 

C)  13  C.  B.  (N.S.),  841.  (4)  11  Ch.  D.,  862. 
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on  in  liis  neighborhood  which  can  alone  justify  the  depriving  a  man 
of  a  ri^ht  to  use  his  own  land  in  a  lawful  manner. 

In  the  case  of  Solomon  v.  Vintners^  Company  (l)  the  question 
was  as  to  the  right  of  support  of  one  house  by  another  not  immedi- 
ately adjoining,  on  the  ground  of  thirty  years  enjoyment  of  such 
support,  and  there  Bramwell,  B.,  made  some  observations  which 
TVS]  seem  very  relevant  to  the  present  inquiry.  Supposing  *such 
a  right  to  exist  "  it  must,"  said  the  learned  judge,  "  be  either  as  a 
matter  of  absolute  right,  or  as  a  matter  of  prescription,  or  under  the 
Prescription  Act,  or  as  founded  on  some  supposed  lost  grant.  In 
any  of  these  cases  it  can  only  exist  if  the  benefit  was  one  that  was 
enjoyed  as  of  right,  which  cannot  be  unless  it  was  openly  and' visibly 
enjoyed.  An  enjoyment  must  neither  be  viy  precario^  nor  damy  it 
must  be  open.  Now  when  one  house  visibly  leans  towards  another, 
a  person  may  make  a  tolerably  shrewd  guess  that  it  is  partly  sup- 
ported by  the  other,  but  it  will  be  only  a  conjecture."  .  ..."  In 
fact  it  is  impossible  to  say  which  house  is  being  supported.  It  is 
true  that  in  this  case  when  the  defendant's  house  was  removed  the 
plaintiff's  house  fell  in  ;  but  probably  nobody  who  saw  the  block  of 
buildings  would  have  guessed  that  such  a  result  would  have  followed. 
If  any  one  had  done  so,  it  would  have  been  but  a  matter  of  conject- 
ure. Therefore,  supposing  that  the  plaintiff  for  more  than  twenty 
years  had  an  enjoyment  which  he  says  now  ought  to  continue,  it 
was  an  enjoyment  claniy  not  open,  and  consequently  not  as  of  right ;" 
....  consequently,  "  no  title  was  gained  under  any  of  the  different 
ways  in  which  it  has  been  surmised  it  might  have  been  gained." 
On  principle  I  conclude,  therefore,  that  acquiescence  does  not  apply 
to  the  right  in  question. 

Another  argument  in  favor  of  the  acquisition  of  the  right  in  ques- 
tion has  been  based  upon  an  analogy  with  the  operation  of  the  Statute 
of  Limitations.  "  It  seems  to  me,"  said  Lush,  J.  (2),  "  to  be  the  neces- 
sary consequence  of  the  Limitation  Act  that  such  an  easement "  (i.€L, 
an  easement  not  within  the  Prescription  Act),  "  should  be  gained  by 
a  length  of  enjoyment  commensurate  with  that  W  which  a  title  to 
the  house  is  gained.  It  would  be  a  strange  anomaly  to  hold  that  a 
title  to  the  house  should  be  acquired,  and  not  a  title  to  that  which 
is  essential  to  its  existence  ;  that  the  law  which  bars  the  owner  from 
recovering  the  tenement  itself  after  he  has  acquiesced  in  a  usurped 
ownership  by  another  for  twenty  years,  yet  leaves  him  at  liberty,  if 
he  happens  to  be  adjoining  owner,  to  let  it  down  and  destroy  it 
altogether,  by  taking  away  that  which  has  been  its  natural  support 
during  the  whole  period.  I  cannot  help  thinking  that  the  revolting 
fiction  of  a  lost  grant  may  now  be  discarded  in  view  of  the  neces- 
sary effect  of  the  Limitation  Act  upon  such  an  easement  as  this." 

To  the  extent  of  holding  that,  if  the  right  is  to  be  acquired  at  all 
by  lapse  of  time,  twenty  years  is  a  reasonable  period  to  confer  the 
right,  I  think  that  the  analogy  is  sound ;  but  beyond  that  it  appears 

(»)  4  a  A  N..  602.  (•)  8  Q.  B.  D.,  94;  88  Eng.R.,88. 
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to  me  not  to  go.  The  Statute  of  Limitations  presupposes  a  right  of 
action  and  takes  it  away  if  not  put  in  force  for  twenty  years  ;  that 
furnishes  no  reason  for  casting  a  new  burden  upon  a  man  where  he 
has  no  capacity  to  bring  an  action  or  to  create  a  physical  obstruc- 
tion to  the  exercise  of  the  alleged  right.  To  take  away  a  right  of 
action,  if  not  put  in  force  within  a  reasonable  time  is  one  thin^  ;  to 
take  away  a  man's  right  in  his  property  because  he  does  not  bring 
an  action  which  he  cannot  bring,  seems  to  be  quite  another  thing. 

The  authorities  which  establish  this  existence  of  the  right  in  ques- 
tion afford  no  distinct  statement  of  the  principle  upon  which  it  re- 
poses, but  there  are  to  be  found  in  them  references  to  the  open 
character  of  the  user,  to  the  knowledge  of  the  servient  owner,  and 
to  the  lapse  of  time,  which  seem  to  show  that  some  ^notion  [779 
of  acquiescence  was  in  the  minds  of  the  learned  judges  ;  but  when 
I  ask  myself  what  difference  it  makes  whether  the  user  be  open  or 
secret  to  a  man  who  cannot  stop  such  user,  what  is  the  value  of 
knowledge  to  a  man  who  cannot  act  on  it,  and  what  is  the  effect  of 
a  lapse  of  time  in  the  course  of  which  nothing  can  be  done,  I  find 
myself  unable  to  answer  these  inquiries ;  and  I  think  that  the  cir- 
cumstances under  which  the  building  has  been  erected  and  the  sup- 
port enjoyed  are  immaterial.  I  regard  the  right  as  resting,  not  on 
any  principle,  but  solely  on  a  series  of  authorities  which  disclose  no 
clear  ground  for  their  existence ;  but  as  it  has  been  established  that 
the  right  in  question  may  be  acquired  by  the  lapse  of  time,  I  think 
that  the  period*of  twenty  years  may  ana  ought  to  be  held  a  sufficient 
one  to  confer  the  right. 

The  period  of  twenty  years  was  that  limited  by  the  statute  21 
James  1,  c.  16,  for  bringing  possessory  actions  and  making  entries  ; 
it  was  applied  by  the  judges  to  cases  of  prescription,  so  that  before 
the  Prescription  Act  the  uninterrupted  enjoyment  of  an  easement 
for  that  length  of  time  was  constantly  held  to  afford  a  ground  for 
presuming  the  necessary  grant  or  covenant ;  it  has  been  referred  to 
m  Stansdl  v.  JoUard,  before  EUenborough,  L.,  in  1803  (1),  in  JDodd 
V.  Holme  (2),  and  in  others  of  the  authorities  relative  to  this  very 
right  as  sufficient  to  confer  it ;  and  it  may  well  be  maintained  as 
reasonable  in  itself.  I  therefore  answer  your  Lordships'  second 
question  in  the  affirmative. 

I  have  already  shown  that  I  view  the  right  in  question  as  the  re- 
sult of  an  artificial  rule  of  law,  with  which  knowledge  and  acquies- 
cence have  nothing  to  do.  I  therefore  answer  your  Lordships'  third 
question  by  saying  that  in  my  opinion  if  the  acts  done  by  the  de- 
fendants would  have  caused  no  damage  to  the  plaintiff's  building  as 
it  stood  before  the  alterations  piade  m  1849,  it  is  not  necessary  to 
prove  that  the  defendants  or  their  predecessors  in  title  had  knowl- 
edge or  notice  of  those  alterations,  in  order  to  make  the  damage 
done  by. their  act  in  removing  the  lateral  support  after  the  lapse  of 
twenty-seven  years  an  actionable  wrong. 

(!)  1  Stilw.  N.  P.,  10  ed.,  486,  tit.  ConseqaeDUal  Damages. 
O  1  Ad.  <b  E.,  498, 
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For  the  reasons  already  given,  I  submit  (in  answer  to  your  Lord- 
ships' fifth  question)  mj  opinion  that  the  course  taken  by  the  learned 
judge  at  the  trial  of  directing  a  verdict  for  the  plaintiffs  was  cor- 
rect, according  to  the  law  of  England  as  it  now  stands.  His  con- 
clusion involves  the  proposition  that,  by  the  mere  act  of  his  neighbor 
and  the  lapse  of  time,  a  man  may  be  deprived  of  the  lawful  use  of 
his  own  land,  a  proposition  which  shocks  my  notions  of  justice,  and 
against  which  I  have  struggled,  but  have  struggled  in  vain ;  be- 
cause, as  I  repeat  with  regret,  I  can  find  no  reasonable  proposition 
on  which  to  rest  the  long  line  of  decisions  on  the  question  before 
your  Lordships.  It  would  be  presumptuous  in  me  to  inquire  how 
far  your  Lordships  will  be  bound  by  this  long  catena  of  authorities, 
or  free  to  act  on  reason  and  principle,  and  I  therefore  humbly  sub- 
mit to  your  wisdom  the  conflict  which  appears  to  me  to  exist  m  this 
important  case  between  the  two  governing  principles  of  our  laws. 

BowEN,  J.: — My  Lords,  it  appears  to  be  established  by  an  irre- 
sistible weight  of  authority  that  an  ancient  house  is  entitled  to  such 
support  from  the  adjacent  soil  as  it  has  immemorially  enjoyed.  The 
780]  first  question  put  to  us  by  your  Lordships  *must,  therefore, 
be  answered  in  the  affirmative.  !^fore  replying  to  the  rest,  I  pro- 
pose to  state  my  view  as  to  the  nature  of  this  right  of  support  and 
the  mode  of  its  acquisition. 

It  has  been  urged  upon  your  Lordships  that  the  support  from  the 
adjoining  land  to  which  an  ancient  house  is  entitled  is  a  natural 
right  of  property.  In  one  aspect,  but  in  one  aspect  only,  it  may  be 
viewed  as  such,  in  so  far  namely  as  it  arises  out  of  the  lawful  use  by 
a  man  of  his  own  land.  But  in  truth  it  also  involves  something  be- 
vond  the  natural  use  of  a  man's  soil,  viz.,  a  collateral  burden  upon 
nis  neighbor,  limiting,  after  a  defined  interval  of  time,  the  otherwise 
lawful  use  of  the  neighbor's  own  property.  Under  this  aspect  it  is 
a  right  which  cannot  be  natural,  but  must  be  acquired. 

Nor  is  it  necessary  in  order  to  account  for  its  existence  to  invent 
the  pretext  of  an  imaginary  positive  law  conferring  the  privilege  as 
an  exceptional  boon  on  houses  built  before  memory  began.  MrUia 
non  8U7it  mtdtiplicanda  proBter  necessUcUem,  A  simpler  explanation 
will  suffice.  That  a  right  of  support  for  buildings  may  have  a  law- 
ful origin  at  any  moment  is  clear,  for  it  can  be  created  by  agree- 
ment made  in  due  and  binding  form  with  an  adjoining  owner.  All 
that  the  law,  therefore,  seems  in  the  case  of  support  for  ancient 
buildings  to  do  is  to  repeat  the  operation  it  performs  so  constantly 
in  the  case  of  other  immemorial  user.  It  assumes  some  possible 
lawful  origin  for  the  enjoyment  prior  to  the  dawn  of  legal  memory. 
So  long  as  the  courts  of  common  law  were  hampered  by  the  barriers 
between  law  and  equity,  this  doctrine  was  stated  in  a  necessarily 
narrow  way  as  if  it  were  some  "  legal "  origin  that  ought  to  be  pre- 
sumed. At  the  present  day,  when  law  and  equity  are  fused,  the 
proposition  may  with  advantage  be  recast  in  a  more  liberal  form. 
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namely,  that  the  law  will  presume  any  lawful^  and  not  merely  any 
legal,  origin  consistent  with  the  circumstances  of  the  case. 

A  binding  and  irrevocable  concession  on  the  part  of  some  adjoin- 
ing owner  made  in  bygone  days,  or  else  an  arrangement  effected, 
expressly  or  bv  implication,  upon  the  separation  of  one  property 
into  two  parcels,  is  the  source  to  which  reason  turns  for  the  requi- 
site lawful  origin  of  all  immemorial  rights  which  either  burden  a 
neighbor's  land  or  curtail  his  natural  use  of  it.  This  is  the  theoret- 
ical be^nnin^  of  prescriptive  affirmative  easements.  To  this  initial 
source  is  ascribed  the  ancient  window  light :  AldredPs  Case{l).  To 
a  similar  commencement  by  a  parity  of  reason,  and  not  without  the 
sanction  ef  authority,  may  be  referred  the  right  of  an  "  ancient " 
bouse  to  its  immemorial  support :  Partridge  v.  Scott  (2) ;  WyaU  v. 
Marriaon  (3)  ;  Humphries  v.  Brogden  (4). 

Tour  Lordships,  however*  in  the  present  appeal  have  to  consider 
the  character  and  limits  of  a  presumption  in  favor  of  the  right  of  sup- 
port for  a  modem  building  which  has  been  held  to  arise  after  a  much 
shorter  period  of  user,  viz.,  user  for  twenty  years.  Unquestionably, 
in  the  case  of  affirmative  easements  and  of  window  lights,  after 
twenty  years  user  of  a  special  kind,  a  presumption  of  right  has  been 
sanctioned  by  the  courts  independently  of  and  before  the  Prescrip- 
tion Act.  I  propose  to  examine  its  principle  and  nature,  and,  having 
done  so,  to  consider  whether  a  title  by  twenty  years  user  in  the  case 
of  support  for  buildings  is  *mer^ly  an  illustration  of  the  same  [781 
rule  applied  to  distinct  subject-matter,  or  a  rule  based  on  any  differ- 
ent grounds  and  accompanied  with  any  other  limitations. 

First,*  then,  as  to  affirmative  easements  and  window  lights.  When 
enjoyment  of  a  certain  kind  has  existed  from  time  immemorial,  the 
law  infers  for  it,  as  we  have  seen,  any  possible  lawful  origin.  But 
user  of  a  shorter  period  may  well  be  surrounded  with  circumstances 
which  will  point,  unless  explained,  to  the  conclusion  that  such  user 
is  only  the  enjoyment  of  a  right.  "  This  is  founded,"  says  Wilmot, 
C.J.,  speaking  of  the  special  case  of  window  lights,  Lewis  v. 
Price  (6)  ;  "  on  the  same  reason  as  when  the  lights  have  been  imme- 
morial ;  for  this "  («.e.,  the  shorter  period)  "  is  long  enough  to  in- 
duce a  presumption  that  there  was  originally  some  agreement 
between  the  parties." 

For  a  considerable  peri6d  in  the  history  of  English  law,  there  may 
probably  have  been  no  hard  and  fast  line  as  to  the  len^h  of  user 
short  of  the  date  of  legal  memory  which  would  be  sufficient  in  the 
case  of  an  aUeged  easement  to  authorize  tlie  inference  of  a  right. 
It  is  at  all  events  certain  that  the  twenty  years  limit  did  not  make 
its  appearance  in  our  law  till  a  comparatively  recent  date.  In  the 
reign  of  Queen  Elizabeth,  when  Pope  v.  Bury  (6)  was  decided,  it 
had  not  been  introduced  so  far  as  window  lights  were  concerned, 
nor  is  there  any  trace  of  its  existence  up  to  this  time  in  the  case  of 


(>)  9  Co.  Rep.,  58.  if)  12  Q.  B.,  749. 
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any  easement  affirmatiTe  or  negative.  But  in  the  year  1623  the 
statute  of  21  Jac.  1,  c.  16,  was  passed,  by  which  entry  into  lands 
was  prohibited,  except  within  twenty  years  after  the  accruer  of  the 
right,  and,  as  a  necessary  corollary,  an  adverse  enjoyment  of  lands 
for  twenty  years  became  a  bar  to  any  action  of  ejectment.  Ease- 
ments were  not  and  could  not  be  treated  as  within  the  statute  ;  but 
the  idea  of  twenty  years  was  apparently  borrowed  by  the  courts  as 
a  qitasi  parliamentary  standard,  for  the  use  of  iudges  and  juries,  by 
which  to  mete  out  a  reasonable  measure  of  time.  In  the  case  of 
affirmative  easements  the  twenty  years  rule  obviously  thus  began 
(2  Wms.  Saunders,  1^5).  It  was  in  the  same  manner  that  the 
twenty  years  rule  was  applied  by  very  slow  degrees  to  window 
lights :  Lewis  v.  Ftice  /  I)ougal  v.  Wilson ;  Dartoin  v.  Upton,  per 
BuUer,  J.  (l).  It  was  not  a  positive  proprietary  law,  for  the  rule 
at  the  date  of  Bury  v.  Pope  (2)  was  not  a  part  of  the  common  law, 
and  the  judges  have  no  power  to  engraft  new  laws  on  old.  In 
truth  it  was  nothing  but  a  canon  of  evidence.  In  Jle{id  v.  Brook- 
man  (3^  Buller,  J.,  speaks  of  it "  as  a  rule  which  has  been  laid  down 
respecting  the  length  of  time  which  shall  be  sufficient  to  raise  a  pre- 
sumption." 

Similar  specimens  of  judge-made  rules  of  proof  are  to  be  found  in 
other  passages  of  the  law  of  evidence.  K  seven  years  elapse  after 
a  traveller  has  crossed  the  four  seas  without  his  being  heard  of,  the 
presumption  of  the  continuance  of  his  life  ceases  and  a  counter-pre- 
sumption arises  that  he  is  dead.  This  seven  years  rule  has  been 
said  to  be  adopted  by  the  courts  in  analogy  to  the  statute  19  Car.  2, 
c.  6,  with  respect  to  leases  dependent  upon  lives,  and  1  Jac.  1,  c  11, 
with  respect  to  bigamy.  Traces,  on  the  other  hand,  of  some  such 
limitation  appear  earlier  than  these  statutes  in  the  books ;  bat 
whether  the  judge-made  rule  upon  the  subject  of  the  continuance 
of  life  be  imitated  or  not  from  the  statutes  of  the  realm,  it  is  at  best 
7§a]  a  mere  maxim  o{  evidence  recommending  an  inference  *which 
it  is  for  the  jury  to  find  and  which  may  be  rebutted.  The  original 
presumption  that  after  twenty  years  a  bond  had  been  satisfied  by 
payment,  was  in  like  manner  a  rule  of  evidence,  first  introduced,  it 
18  said,  by  Lord  Hale,  and  accepted  slowly  and  reluctantly  by  the 
courts :  Oswald  v.  Legh  (4).  The  presumption  that  after  thirty 
years  a  document  produced  from  the  proper  custody  has  been  duly 
executed  is  another  instance  of  such  rules.  In  all  these,  the  infer- 
ence of  which  the  courts  approve  must  be  drawn,  not  by  the  court, 
but  by  the  jury;  in  none  of  these  is  the  inference  conclusive. 

The  form  in  which  the  presumption  built  upon  a  twenty  years' 
enjoyment  has  usually  been  framed  is  that  of  a  lost  ^rant  or  cove- 
nant, according  as  the  right  claimed  is  to  an  affirmative  or  a  nega- 
tive easement.  At  the  time  when  the  twenty  years  rule  was  first 
promulgated  by  the  courts,  a  document  under  seal  was  the  only  spe- 

{})  Cro.  Eliz.,  118.  (»)  8  T.  R.,  159. 

(•)  2  Wms.  Sa^nd.,  nsa,  (<)  1  T.  R.,  270. 
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cific  mode  known  to  the  common  law  in  which  an  incorporeal  here- 
ditament conld  be  created.  But  there  are  many  cases  in  which 
equitable  rights  in  the  nature  of  an  easement  arise  without  any 
deed  at  all.  There  may  be  a  binding  agreement  for  valuable  con- 
sideration not  under  seal.  There  may  be  stipulations  which  would 
not  otherwise  run  against  the  land,  but  which  will  bind  a  purchaser 
with  notice.  Or  there  may  be  conduct  or  inaction  on  the  part  of  an 
adjoining  owner  which  will  in  equity  preclude  him  from  denying 
that  a  right  in  the  nature  of  an  easement  has  been  acquired  against 
himself.  Any  of  these  suppositions  under  appropriate  circumstances 
may  conceivably  furnish  a  lawful  origin  of  which  courts  of  law,  re- 
leased in  these  later  times  from  the  narrow  confines  of  a  limited 
jurisdiction,  may  properly  take  cognizance.  Even  at  a  time  when 
a  deed  was  the  only  ori^n  for  an  easement  known  to  the  conmion 
law,  language  is  found  m  the  judgments  of  the  law  courts  suggest- 
ive of  the  notion  that  this  lost  deed  was  merely  the  specific  form  in 
which  the  lawful  origin  had  taken  shape. 

It  is  further  to  be  noted  that  the  exact  inference  recommended  by 
the  law  was  not,  in  the  case  of  affirmative  easements,  that  the  con- 
sent of  the  adjoining  owner  had  been  first  given  during  the  twenty 
years  user,  but  that  some  lawful  origin  preceded  the  earliest  act  of 
enjoyment.  The  lost  grant  was  in  theory  anterior  to  the  user ;  it 
was  not  the  shape  in  which  the  submission  of  the  servient  owner 
was  supposed  during  the  twenty  years  to  mould  itself :  Doe  v. 
Reed  (l) ;  Moore  v.  Mawson  (2).  In  this  sense  it  is  inaccurate  to 
speak  of  such  rights  as  arising  from  the  twenty  years  acquiescence  of 
the  servient  owner.  His  acquiescence  for  twenty  years,  in  the  case  of 
affirmative  easements,  was  evidence  that  the  right  had  existed  pre- 
viously. 

It  appears  to  be  manifest,  in  spite  of  some  inexact  expressions  of 
earlier  judges,  that  this  presumption  of  a  lost  grant  or  covenant 
was  nothing  more  than  a  rebuttable  presumption  of  fact.  This  view 
is  supported  by  a  chain  of  authorities,  the  earliest  of  which  are  col- 
lected in  2  Wms.  Saunders,  175a,  and  all  of  "which  have  been  exam- 
ined and  discussed  in  the  judgments  of  Cockbum,  L.G.J.,  and 
Brett  and  Thesiger,  L.  JJ.  It  must  at  the  same  time  be  conceded 
that  the  courts  exhibited  a  disinclination  to  treat  the  presumption 
as  an  ordinary  one.  They  preferred  to  leave  it  in  a  logical  cloud, 
and  juries  were  encouraged,  for  the  sake  of  ^quieting  posses-  [7§3 
sion,  to  infer  the  existence  of  deeds  in  whose  existence  nobody  did 
believe :  Eldridge  v.  Knott  (3).  Some  metaphysical  industry  in- 
deed has  been  expended  with  the  view  of  explaining  how  a  presump- 
tion of  fact  might  yet  be  hedged  round  with  an  artificial  authority 
and  prestige  which  would  allow  it  to  be  treated  as  something  more 
than  a  mere  presumption  of  fact.  Thus  it  has  been  argued  that  the 
imaginary  deed  was  legal  machinery  only,  the  only  question  being, 
as  was  said,  whether  the  legal  consequences  really  incident  to  a  valid 

•   (»)  6  B.  A  Aid.,  282.  O  8  B.  A  C,  889.  (»)  1  Cowp.,  216. 
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grant  were  well  annexed  to  the  state  of  facts  disclosed  by  the  twenty 
years  user  :  Starkie{l),  The  embarrassment  of  the  courts  and  of 
the  profession  appears,  from  the  judgment  of  Parke,  B.,  delivered 
shortly  after  the  passing  of  the  Prescription  Act,  in  bright  v. 
Walker  (2),  and  from  the  report  of  the  Real  Property  Commission- 
ers which  preceded  the  passing  of  that  statute. 

But  it  seems  a  contradiction  in  terms  to  maintain  that  this  rebut- 
table presumption  of  the  existence  of  a  grant  would  not  at  any  time 
have  been  necessarily  counteracted  bjr  actual  proof  that  no  such 
grant  ever  had  been  made.  No  case,  it  is  true,  occurs  in  which  the 
presumption  is  recorded  as  having  been  displaced  in  this  manner  at 
Nisi  Prius,  though  proof  that  no  such  deed  could  be  efficacious  in 
law  was  acknowledged  to  put  an  end  to  the  presumption.  But  the 
reasoning  of  Brett,  L.J.,  in  the  Couil;  of  Appeal  in  this  case,  seems 
to  me  to  show  what  would,  before  the  recent  fusion  of  law  and 
equity,  have  been  the  necessary  result  of  positive  disproof  of  the 
supposed  deed,  though  I  think,  with  deference,  that  ne  overlooks 
the  altered  condition  of  the  problem  due  to  the  modem  recognition 
in  courts  of  law  of  equitable  rights.  And  with  regard  to  the  law 
as  it  formerly  existed,  the  fact  that  the  presumption,  in  the  reign 
of  Queen  Elizabeth,  was  unknown,  proves,  I  submit,  to  demon- 
stration, that  it  is  at  most  an  artificial  canon  of  evidence  and  noth- 
ing more.  In  Darwin  v.  Upton  (3),  Gould,  J.,  explains  its  nature 
by  the  illustration  of  a  demand  and  refusal  which,  in  an  action  in 
trover,  are  evidence  of  a  conversion,  but  not  the  conversion  itself. 
It  has  always  been  the  law  that  this  evidence  of  conversion  is  for 
the  jurv,  and  that  if  a  jury  find  simply  a  demand  and  refusal,  the 
courts  nave  no  power  as  a  matter  of  law  to  infer  a  conversion : 
VaughanT,  Watt  (4) ;   Chancellor  of  Oxford? s  Case (5)  ;  Starkie  (6). 

The  question,  so  far  as  lost  grants  and  lost  covenants  are  involved, 
seems  to  me  to  have  lost  much  of  its  practical  importance,  owing  to 
recent  changes  in  the  law.  It  would  not  now  be  sufficient  to  dis- 
prove a  legal  origin,  unless  the  possibility  of  an  equitable  origin 
were  negatived  as  well.* 

Such  is  the  history  and  character  of  the  twenty  years'  rule  as  ap- 
plied to  affirmative  easements,  and  further  to  the  negative  easement 
of  the  window  light.  Is  there  any  valid  reason  to  doubt  that  such 
also  is  its  history  and  explanation  as  applied  to  the  claim  of  support 
for  modem  buildings  ?  The  presumption  raised  in  dases  of  support 
to  buildings  by  the  shorter  user  of  twenty  years,  is  modelled  upon  the 
presumption  growing  out  of  immemorial  enjoyment.  The  one  pre- 
sumption is  the  echo  at  a  distance  of  the  other.  The  distinction  is, 
784]  that  the  shorter  *period  gives  rise  to  a  rebuttable,  the  longer 
to  an  irresistible  inference.  What  necessity  is  there  for  inventing 
the  hypothesis  of  some  positive  law  in  virtue  of  which  in  some  special 

P)  8  Stark.  Ev.,  928,  ed.  1842.  (<)  6  M.  A  W.,  492. 

C)  1  C.  M.  A  R.,  221.  (•)  10  Co.  Rep.,  67. 

(')  2  Wms.  Saund.,  176a.  (•)  8  Stork.  Ev.,  1160,  ed.  1842. 
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way  a  house  after  twenty  years'  user  is  to  be  clothed  with  an 
absolute  right  to  support  as  it  it  were  an  ancient  house  ?  The  objec- 
tion to  this  theory  is  always  the  same.  Such  a  positive  law  appa- 
rently did  not  exist  prior  to  the  statute  of  James.  Judges  have 
had  no  power  to  create  it  since. 

There  are  unquestionably  certain  broad  differences  between  affirm- 
ative easements  and  the  negative  easement  of  a  window  light. 
There  are  differences  between  the  window  light  and  the  right  of  a 
modem  house  to  support  from  the  adjoining  soil.  In  the  first  place, 
it  is  true  that  the  window  light,  unlike  a  right  of  way,  does  not 
begin  in  acts  of  enjoyment  which  are  prima  facie  an  encroachment 
upon  the  neighbor's  soil.  "It  is  acquired," says  Littledale,, J.,  in 
Moore  v.  Raw807i{\\  "by  occupancy."  It  is  acquired,  that  is  to 
8ay>  l>y  occupancy  upon  one's  own  soil  as  distinct  from  user  upon 
another's  and  without  any  necessity ^  therefore,  to  assume  that  the 
occupancy  is  preceded  by  a  grant.  But  a  consensual  origin  at  one 
time  or  another,  in  the  case  of  a  title  to  window  lights,  the  law  still 
implies  :  Lewis  v.  Price  (2) ;  Cross  v.  Lewis  (3). 

The  right  to  support  for  buildings  from  the  neighboring  land  is 
more  allied  in  some  ways  than  the  window  light  to  the  class  of 
affirmative  easements.  The  man  who  uses  his  neighbor's  soil  for 
the  support  of  his  house  affects  his  neighbor's  land  more  tangibly 
than  tne  man  who  opens  a  window  to  overlook  it.  In  the  instance 
of  the  building  which  is  supported  we  have  a  direct  lateral  pressure 
upon  the  adjoining  soil.  There  is  certainly  no  case  which  decides 
that  this  pressure  gives  a  right  of  action  on  the  neighbor's  part,  and 
practical  reasons  of  convenience  may  be  adduced  against  such  a 
surmise,  although  it  might  perhaps  be  argued  that  an  action  ought 
on  principle  to  lie  against,  and  an  injunction  be  obtainable  to  re- 
strain, the  man  who  is  actually  availing  himself  of  his  neighbor's 
soil  and  using  it  in  a  manner  which  in  twenty  years  will  be  evidence 
of  the  acquisition  of  a  right  so  to  do.  fiut  assuming  from  the 
silence  of  the  books  that  no  right  of  action  is  created  by  the  adverse 
enjoyment  of  support  for  buildings,  the  right  to  support  may  none 
the  less  be  a  negative  easement  like  light,  and  capable  of  a  similar 
origin.  It  is  on  the  theory  of  agreement  made  at  some  time  or  an- 
other between  the  neighbors  that  the  right  to  support  is  based  in 
the  case  of  an  ancient  house.  Borrowing  the  argument  used  as  to 
lights  by  Wilmot,  C.  J.,  we  may  say  that  the  twenty  years'  rule  is 
*' founded  on  the  same  reason  "  as  the  immemorial  title. 

If,  however,  authority  be  needed  in  support  of  reason  for  the  view 
that  the  neighbor's  presumed  consent  is  the  foundation  of  the  mod- 
em as  well  as  the  ancient  title  to  support  for  buildings,  it  will  be 
found  in  the  language  of  the  courts  m  various  cases  :  Partridae  v. 
Scott  (4) ;  Humphries  v.  Brogden  (5)  ;  Bonomi  v.  Backhouse  (6). 

Nor  can  I  admit  that  any  reason  exists  why  in  the  case  of  support 

Q)  8  B.  A  C.  882.  (<)  8  M.  A  W.,  228. 

(«)  2  Wms.  Saund.,  176.  (*)  12  a  B.,  789. 

(»)  2  B.  4  C,  689.  (•)  E.  B.  A  E.,  646,  664. 
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to  buildings  the  same  doctrines  should  not  regulate  the  quality  and 
nature  of  the  user  required  as  apply  to  the  mode  of  acquisition  of 
7§6]  affirmative  easements  and  of  light.  *Some  conditions  there 
surely  must  be  determining  the  character  of  the  enjoyment.  If  it 
be  otherwise,  the  case  of  support  to  buildings  so  far  from  being  anal- 
ogous to  the  case  of  lights,  as  Lord  Ellenborough  and  others  have 
called  it,  is  an  anomaly  without  parallel  in  English  law.  For  mere 
possession  is,  as  a  rule,  inadequate  to  create  by  lapse  of  time  an  ad- 
verse right  which  is  to  limit  a  neighbor's  enjoyment  of  his  property. 
"Mere  lapse  of  time,"  says  Dallas,  C.J.,  in  Gray  v.  Bond{l)j  "will 
not  of  itself  raise  against  the  owper  the  presumption  of  a  grant. 
When  lapse  of  time  is  said  to  afford  such  a  presumption,  the  infer- 
ence is  also  drawn  from  accompanying  facts."  Such  too  was  the 
principle  of  the  Roman  law.  The  cantilena  nee  clam,  nee  v%  nee 
precario  is  a  doctrine  not  peculiar  to  affirmative  easements,  though 
we  are  chiefly  familiar  with  it  in  that  chapter  of  the  law  of  England. 
It  seems  in  truth  a  natural  condition  of  any  inchoate  user  which  is 
to  mature  by  length  of  time  and  apart  from  statute  into  the  pre- 
sumption of  a  right  acquired  at  a  neighbor's  expense.  Whatever 
may  b^  the  peculiarities  of  the  right  of  support  to  buildings  as  con- 
trasted with  ordinary  easements,  and  I  admit  that  such  exist,  why 
should  the  generic  maxim  nee  vi,  nee  claniy  nee  precario  be  dis- 
carded as  inappropriate  when  we  come  to  deal  with  support  to 
buildings  ? 

It  is  no  doubt  urged  that  the  right  to  such  support  differs  from 
all  other  acquired  rights  in  this,  that  the  enjoyment  of  support  by  a 
building  cannot  be  reasonably  interrupted.  This  cannot  be  true 
always,  even  if  it  is  true  at  times.  There  may  be  circumstances  in 
which  any  interruption  of  the  modem  building's  support  would  be 
attended  with  great  expense  and  even  danger  to  the  property  of  the 
servient  owner.  But  is  there  any  distinction  in  this  respect  between 
the  window  light  and  the  right  oi  support  except  what  may  be  called 
a  distinction  of  degree  ?  In  some  instances  it  is  easy  to  interrupt 
the  enjoyment  of  both.  In  some  it  will  be  difficult  to  interfere  with 
either.  Circumstances  may  be  conceived  in  which  it  would  be  as 
serious  an  enterprise  to  block  out  a  light  as  to  withdraw  the  support 
of  the  house.  Yet  there  can  scarcely  be  an  instance  in  the  case  of 
either  in  which  the  interruption  would  not  be  physically  possible  if  it 
were  worth  the  necessary  trouble  and  expense.  The  difficulty  of 
interrupting  percolating  water  is  of  a  wholly  different  kind,  and  far 
more  insurmountable.  But  admitting  that  physical  possibility  or 
impossibility  of  interruption  may  not  be  the  test,  and  that  no  right 
of  support  ought  to  arise  by  lapse  of  time  where  interruption  is  not 
practically  feasible  it  follows,  not  that  a  right  of  support  for  build- 
ings can  never  be  acquired  as  ordinary  easements  ai^,  but  merely 
that  a  right  of  support  for  buildings  cannot  always  and  under  all 
circumstances  be  acquired.     In  luce  manner  our  law  has  distin- 

Q)  2B.  &B.,  671. 
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guisbed  between  tbat  access  of  air,  ligbt,  and  wind  wbicb  is  definite 
and  can  be  interrupted,  and  that  access  of  air,  light,  and  wind  which 
is  indefinite,  incapable  of  interruption,  and  which  accordingly  never 
grows  into  a  right. 

If,  indeed,  the  law  recognized  no  such  thing  as  the  right  of  sup- 
port to  buildings  as  it  recognizes  no  rights  to  the  access  of  percolat- 
ing subterranean  water,  there  might  be  good  grounds  for  saying  that 
the  possibilities  of  interrupting  a  building's  support  were  possibili- 
ties of  which  the  law  took  no  account ;  but  the  contrary  is  the  case. 
The  law  of  England  treats  the  right  of  support  for  buildings  as  a 
*right  perfectly  susceptible  of  acquisition,  and  it  does  so,  I  [7§6 
conceive,  upon  the  very  ground  that  the  enjoyment  can  usually  as  a 
fact  be  interrupted,  even  though  interruption  may  be  very  incon- 
venient. "  Although,"  says  Lord  Campbell  in  Humphries  v.  Brog- 
den  (1),  "  there  may  be  some  difficulty  in  discovering  whence  the 
grant  of  the  easement  in  respect  of  the  house  is  to  be  presumed,  as 
the  owner  of  the  adjoining  land  cannot  prevent  its  being  built,  and 
may  not  be  able  to  disturb  the  enjoyment  of  it  without  the  most 
serious  loss  or  inconvenience  to  himself,  the  law  favors  the  preserva- 
tion of  enjoyments  acquired  by  the  labor  of  one  man,  and  cicquiesced 
in  by  another  who  haa  the  power  to  interrupt  them  ;  and  as  on  the 
supposition  of  a  grant,  the  right  to  light  may  be  gained  from  not 
erecting  a  wall  to  obstruct  it,  the  right  to  support  for  a  new  build- 
ing erected  near  the  extremity  of  the  owner's  land  may  be  ex- 
plained on  the  same  principle."  This  is  a  considered  judgment  of 
Lord  Campbell  and  jPatteson,  Coleridge,  and  Erie,  JJ.  They  dis- 
tinctly refer  the  right  of  support  for  the  modem  building  to  the 
hypothesis  of  a  modem  covenant,  and  do  so  on  the  express  ground 
that  the  adjoining  owner  can  in  fact  intemipt  the  user,  expensive  or 
inconvenient  as  the  interruption  may  be.  To  assume,  indeed,  that 
interruption  in  such  cases  is  out  of  the  question,  and  that  a  right 
nevertheless  is  gained  by  user,  would  be  to  make  the  right  of  sup- 
j)ort  for  buildings  a  right  at  variance  with  all  the  principles  of  Eng- 
lish law.  Nor  would  the  difficulty  be  avoided  by  calling  it  a  law  of 
property.  This  would  be  only  creating  for  its  benefit  a  new  class  in 
the  category  of  rights  of  which  it  will  be  a  solitary  member.  To 
say,  on  the  other  hand,  that  the  courts  have  created  such  a  doctrine 
without  rhyme  or  reason,  is  to  do  scant  justice  to  the  great  authority 
of  the  Common  Law  Courts  of  past  ages.  Surely  it  is  simpler  to 
believe  that  the  law  deals  with  support  to  buildings  as  with  light, 
considers  it  an  enjovment  capable  on  the  whole  of  interruption,  and 
capable  therefore  oi  ripening  into  a  right  where  interruption  does 
not  occur.  It  might,  perhaps,  be  added  with  some  show  of  reason 
that  the  user  ought,  if  the  analogy  of  lights  and  other  easements 
were  to  be  followed,  to  be  neither  violent  nor  contentious.  The 
neighbor,  without  actual  interruption  of  the  user,  ought  perhaps,  on 
principle,  to  be  enabled  by  continuous  and  unmistakable  protests 

0)  12  Q.  B.,  at  p.  749. 
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to  destroy  its  peaceable  character,  and  so  to  annul  one  of  the  con- 
ditions upon  which  the  presumption  of  right  is  raised  :  EcUon  v. 
Swansea  Waterworks  Company  (l). 

I  am  aware  that  this  view  is  not  one  that  has  been  laid  down  in 
any  decided  case.  On  the  contrary,  it  has  been  said  that  in  the  case 
of  window  lights,  the  onlj^  manner  in  which  enjo^pnent  could  be  de- 
feated before  the  Prescription  Act  was  by  physical  obstruction  of 
the  light.  But  for  the  language  of  some  of  the  judges,  one  mi^bt 
well  hesitate  with  Lord  Wensleydale,  in  Chasemore  v.  Richards  (2), 
in  accepting  this  statement  of  the  law  as  reasonable.  Sjuch  was  not 
the  doctrine  of  the  civil  law,  nor  the  interpretation  which  it  placed 
upon  the  term  "  non  vi/"  but  the  diflSculty  at  any  rate  is  not  greater 
with  respect  to  the  right  of  support  than  that  which  might  easily, 
up  to  the  passing  of  the  Prescription  Act,  have  occurred  in  the  anal- 
ogous case  of  a  window.  If  in  any  particular  instance  interruption 
is  impracticable,  and  if  perpetual  protests  in  such  instances  are  also 
legally  useless,  there  is  no  necessity  that  I  know  of  in  law  or  in  sense 
787]  to  *assert  that  any  right  will  in  that  special  instance  be  the 
consequence  of  non-interruption.  I  am  not,  however,  aware  that  in 
the  case  of  Angus  v.  Dalton,  which  is  now  before  your  Lordships, 
it  ever  was  or  could  be  suggested  that  the  enjoyment  of  support 
was  in  any  degree  incapable  of  interruption. 

Finally,  why  should  not  the  condition  be  recognized  in  cases  of 
support  for  buildings  which  prescribes  that  the  user  must  be  open  ? 
In  the  negative  easement  of  the  window  light  the  condition  is  no 
doubt  almost  necessarily  fulfilled.  The  adjoining  owner,  if  he  is  a 
person  capable  in  law  of  being  affected  by  adverse  user,  has  notice 
either  by  himself  or  his  agents  of  the  construction  of  the  window. 
Probably  with  respect  to  support  the  character  of  the  building  and 
the  nature  of  the  soil  often  afford  an  equal  notice  to  the  adjoining 
owner  of  the  enjoyment,  out  of  which  a  right  is  developing  ;  but  1 
do  not  regard  actual  notice  to  the  adjoining  owner  as  the  cni- 
cial  point :  Cross  v.  Lewis  (3).  The  publicity  or  openness  of  the 
enjoyment  seems  to  me  the  real  test.  Without  this  publicity  the 
quality  of  the  user  cannot  be  such  as  is  uniformly  required  to  raise 
the  inference  of  an  acquired  right.  K  there  be  peculiarities  in  the 
construction  of  the  building  which  render  the  enjoyment  secret,  the 
user  is  not  strictly  adverse.  It  is  said  that  it  would  be  an  idle  cere- 
mony to  acquaint  a  neighbor  with  the  fact  of  an  user  which  he  can- 
not reasonably  prevent.  I  have  already  stated  what  seems  to  me 
to  be  the  real  value  of  the  argument  drawn  from  the  supposed  dif- 
ficulties of  interruption.  It  must  not,  however,  be  forgotten  that 
the  i-eal  question  is  what  is  the  quality  of  the  user?  Has  it  been  an 
enjoyment  in  the  face  of  day  which  reasonable  neighbors  might  see 
and  understand  ?  If  so,  the  presumption  arises  that  it  is  of.  right, 
whether  such  right  has  been  conceded  during  the  twenty  years  user 
or  at  any*previous  time. 

(')  17  Q.  R,  267.  O  7  H.  L.  C,  886,  («)  2  B.  4  C,  686. 
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It  has  been  asked  whether  a  man,  whenever  he  increases  the  inter- 
nal weight  of  portions  of  his  house,  is  bound  to  give  notice  to  his 
neighbors.  But  if,  hj  the  increased  weight,  he  is  seeking  to  acquire 
additional  rights  against  the  neighbor,  the  analogy  of  all  law  would 
appear  to  demand  that  his  enjoyment  should  be  open.  There  is  no 
abstract  difficulty  in  leaving  it  to  the  jury  to  say  whether  the  con- 
ditions of  publicity  have  in  fact  been  fulfilled.  Your  Lordships 
have  been  told  indeed  in  argument  at  the  bar  that  to  submit  such 
questions  to  the  jury  would  be  to  render  titles  of  adjacent  owners 
insecure  and  dependent  on  matters  of  much  nicety.  The  danger 
would  not  be  so  great  as  is  assumed,  for  in  most  of  such  cases  a 
right  to  some  support  will  ex  hypothesi  have  been  acquired,  and 
adjoining  owners  will  not  be  able  easily  to  do  wanton  mischief. 
Nevertheless,  the  suggested  danger,  if  it  exists  at  all,  ought  not  to 
be  overlooked.  But  it  can  readily  be  cured  by  legislation.  All  that 
is  needed  is  to  bring  into  the  existing  Prescription  Act  the  omitted 
case,  if  omitted  it  really  has  been,  of  a  claim  to  support  for  build- 
ings, and  to  deal  with  it  as  window  lights  have  been  dealt  with. 

If  the  user  complies  with  the  necessary  conditions,  the  presump- 
tion, after  twenty  years,  of  some  lawful  origin,  will  arise.  A  case 
Wms  prima  fade  established  may  be  met  in  two  ways.  The  defend- 
ant may  disprove  the  user  or  its  quality ;  or  in  the  last  resort  he 
may,  if  he  can,  while  admitting  the  user  attempt  to  answer  the  pre- 
sumption of  some  lawful  origin,  a  task  which  he  will  find  difficult 
*in  practice,  inasmuch  as  mere  proof  of  the  absence  of  any  [7§8 
covenant  under  seal,  for  the  reason  I  have  above  indicated,  will  not 
any  longer,  since  the  fusion  of  law  and  equity,  cover  the  necessary 
ground. 

The  above,  I  submit,  is  a  fair  account  of  the  law  as  regards  the 
claim  to  support  for  a  modem  house,  and  of  the  application  to  such 
a  claim  of  the  twenty  years  rule.  The  adaptation  of  the  twenty 
years  rule  to  the  case  of  support  to  buildings  has  no  doubt  been 
slow.  It  has  been  accepted  gradually  and  with  hesitation,  a  fact 
which  of  itself  bear^  testimony  to  the  soundness  of  the  view  that 
it  is  no  part  of  the  positive  law  of  property.  Its  application  to  the 
case  of  lights  was  equally  gradual,  for  the  rule  as  to  lights  had  not 
become  stereotvped  up  to  the  beginning  of  the  reign  of  George  III. 
(See  Lewis  v.  Price  (l)  ).  The  twenty  years  rule  as  to  the  presumed 
satisfaction  of  bonds  also  grew  into  force  by  slow  degrees.  But  I 
think  that  there  is  an  ample  weight  of  authority  to  show  that  in  cases 
of  support  to  buildings,  such  a  rule  now  at  last  prevails,  and  that  it  can 
be  applied  in  substantial  accordance  with  the  general  principles  of 
the  law  of  easements.  Yet  even  if  the  case  of  support  for  build- 
ings differs  materially  from  all  easements  affirmative  or  negative,  if 
it  stands  alone  by  itself  as  a  separate  species  of  pseudo  easement, 
can  it  on  the  other  hand  be  doubted  that  the  twenty  years  rule  as 
found  in  connection  with  it  is  really  the  same  presumptive  rule  which 

O  2  Wms.  Saund.,  175a. 
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governs  easements  in  general,  and  that  it  is  the  doctrine  applicable 
to  the  acquisition  of  easements  which  the  law  of  England  has  chosen 
to  adapt  to  the  special,  and  in  some  ways  the  anomalous  case  of 
support  to  a  modem  building. 

Against  the  above  view  has  been  placed  the  language  of  Lord 
Wensleydale  and  Lord  Cranworth  in  the  case  of  Backhwise  v. 
JBonomi,  "  I  think  it  perfectly  clear,"  says  Lord  Wensleydale  (1), 
'^  that  the  right  in  this  case  was  not  in  the  nature  of  an  easement, 
but  that  the  right  was  to  an  enjoyment  of  his  own  property,  and 
that  the  obligation  was  cast  on  the  owner  of  the  neighboring 
property  not  to  interrupt  that  enjoyment.** 

I  have  already  considered  to  what  extent  and  in  what  sense  the 
right  to  support  for  buildings  is  a  right  to  use  a  man's  own  prop- 
erty ;  to  what  extent  it  also  involves  a  collateral  title  to  impede  the 
neighbor  in  the  natural  use  of  the  neighbor's  own.  It  is  to  this  im- 
portant distinction  between  the  case  of  support  to  houses  and  the 
case  of  an  ordinary  affirmative  easement  that  Lord  Wensleydale 
and  Lord  Cranworth  appear  to  me  to  be  referring,  and  a  similar 
criticism  applies  to  like  expressions  which  at  times  have  fallen  from 
other  judges.  Baekfumse  v.  Bonomi{\)  was  in  any  event  a  case 
which  proceeded  on  the  basis  of  the  existence  in  that  special  instance 
of  the  full  right  under  discussion.  The  arbitrator  had  found  all  and 
every  lawful  origin  which  in  law  could  create  it.  Whether  the 
right  when  created  arose  from  the  presumption  of  a  grant  or  from 
some  imaginary  law  of  property  was  not  therefore  necessarily  in 
question. 

In  StanaeU  v.  Jollard{2)  the  character  of  the  user  does  not  seem 
to  have  been  disputed  nor  the  presumption  challenged.  Lord  Ellen- 
borough  indeed  places  the  origin  of  support  and  lights  on  the  same 
footing.  He  merely  held  that  ^' Where,  as  in  the  case  before  the 
court,  a  man  had  built  to  the  extremity  of  his  soil,  and  had  enjoved 
his  building  above  twenty  years,  by  analogy  to  the  case  of  hglits, 
789]  he  *had  acquired  a  right  to  support."  If  the  right  of  sup- 
port is  indeed  analogous  to  the  right  to  a  window  light,  then  the  law 
would  seem  to  be  such  as  I  have  argued  that  it  is. 

Nor  in  Hide  v.  Thomborough{2)  did  any  question  apparently 
occur  as  to  the  quality  of  the  user,  nor  was  any  attempt  made  to 
disprove  the  presumption.  Here,  again,  the  right  was  taken  as  hav- 
ing arisen,  if  it  was  a  right  acknowledged  by  the  law.  "If,"  said 
Parke,  B.,  "there  was  twenty  years  enjoyment  by  the  plaintiff  of 
the  support  of  his  house  from  the  neighbor's  land,  and  it  was  known 
that  the  defendant's  land  supported  the  plaintiff's  house,  that  is  suffi- 
cient to  give  him  a  right  of  support."  This  is  but  recognizing  the 
proposition  that  the  user  must  be  open.  In  Partridge  v.  Scott  (4), 
the  right  is  ascribed  to  the  idea  of  a  grant  which  ought  not,  at  com- 
mon law,  says  Alderson,  B.,  to  be  inferred  from  any  lapse  of  time 
short  of  twenty  years  after  the  defendants  might  have  been  or  were 

(J)  9  H.  L.  C.  608.  (»)  2  C.  A  K,  260. 

O  1  Selw.  N.  P.,  nth  ed.,  457.  {*)  8  M.  4  W.,  220. 
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fully  aware  of  the  facts.  I  abstain  from  reviewing  at  length  the 
other  cases  which  bear  on  this  point,  as  they  have  been  abundantly 
examined  by  Thesiger,  L.  J.,  in  the  Court  of  Appeal  below. 

I  now  proceed  to  apply  the  above  reasoning  to  the  questions  put 
by  your  Lordships. 

1.  This  question  I  have  already  answered  in  the  affirmative. 

2.  The  period  during  which  the  house  had  stood  was  sufficient  to 
give  the  plaintiff  the  same  right  as  if  his  house  was  ancient,  pro- 
vided the  enjoyment  fulfilled  the  conditions  I  have  described,  and 
provided  it  was  not  shown  by  the  defendant  that  the  right  had  fio 
lawful  origin. 

3.  It  was  necessary  to  prove  that  the  plaintiff  had  openly  enjoyed 
the  additional  support  rendered  necessary  by  his  alterations.  It 
would  of  course  be  an  open  enjoyment  if  the  defendants  or  their 
predecessors  in  title  had  express  knowledge  or  notice  of  the  altera- 
tions and  of  their  character.  But  the  enjoyment  of  the  additional 
support  would  also  be  open  if  the  appearance  of  the  altered  build- 
ing was  such  as  to  afford  a  reasonable  indication  to  the  adjoining 
owner  of  the  alterations  that  had  taken  place.  Except  to  this  ex- 
tent it  was  not  necessary  in  my  opinion  to  prove  either  knowledge 
or  notice  to  the  adjoining  owner. 

4.  If  the  alterations  were  openly  enjoyed,  I  do  not  think  it  would 
be  necessary  also  to  prove  knowledge  of  the  effect  of  the  alterations. 

5.  The  course  taken  by  the  learned  judge  seems  to  me  to  have 
been  wrong.  It  should,  I  submit,  have  been  left  to  the  jury  to  find 
whether  the  enjoyment  was  in  fact  open.  I  may  add  that  I  cotisider 
this  would  be  the  correct  ruling  at  Nisi  Prius,  whether  the  right 
acquired  after  twenty  years  user  be  a  right  of  property  or  a  right 
acquired  as  I  have  described,  for  I  do  not  regard  the  doctrine  nee 
vi,  nee  clam,  necprecario  as  necessarily  peculiar  to  the  law  of  affirm- 
ative easements.  The  law  as  to  the  quality  of  the  user  required  to 
raise  the  presumption,  and  as  to  the  rebuttable  character  of  the  pre- 
sumption when  raised  should,  I  submit,  be  laid  down  as  I  have  indi- 
cated. The  exact  forms  of  the  questions  for  the  jury  would  depend 
on  the  issues  arising  out  of  the  defendants'  case.  I  think  that  the 
learned  judge  was  premature  in  assuming  that  no  issues  under  the 
circumstances  were  likely  to  arise.  One  already  had  arisen  upon 
the  admitted  facts,  viz.,  whether  the  user  was  open  or  the  reverse. 


*The  House  took  time  to  consider.  [790 

1881.  Jnne  14.  Lord  Coleridge  :  My  Lords,  in  this  case 
I  have  had  the  great  advantage  of  reading  the  printed  judg- 
ments prepared  by  my  noble  and  learned  friend  the  Lord 
Chancellor,  and  by  noble  and  learned  friend  opposite  (Lord 
Blackburn).  I  had  prepared  a  judgment  of  my  own,  but  I 
have  found  that  it  would  add  nothing  to  what  is  about  to 
b^  said,  and  much  better  said,  by  my  noble  and  learned 
friends.    I  therefore  content  myself  with  saying  that  I  en- 
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tirely  concur  in  the  conclusions  at  whicli  they  have  arrived, 
and  in  the  reasons  which  they  have  given  for  them.  I  have 
to  thank  my  noble  and  learned  friend  on  the  woolsack  for 
allowing  me  to  say  this  at  once,  as  I  have  to  be  elsewhere. 

The  Lord  Chancellor  (Lord  Selborne):  My  Lords, 
your  Lordships  are  much  indebted  to  the  learned  judges  by 
whom  vou  have  been  assisted  in  this  case  for  their  careful 
and  valuable  opinions,  in  which  the  authorities  have  been 
fally  examined.  I  do  not  myself  propose  to  refer  to  those 
authorities,  except  so  far  as  they  seem  to  me  to  bear  upon 
principles  which  have  been  brought  into  controversy,  and 
as  to  which  the  learned  judges  (even  when  they  concur  as 
to  the  practical  result)  are  not  agreed. 

The  questions  upon  these  appeals  may  be  reduced,  shortly, 
to  two : — The  first,  whether  a  right  to  lateral  support  from 
adjoining  land  can  be  acquired  by  twenty-seven  years'  unin- 
terrupted enioyment  for  a  building  proved  to  have  been 
newly  erectea  at  the  commencement  of  that  time ;  the  sec- 
ond, whether  (if  so)  there  was  anything  in  the  circumstances 
of  this  case,  as  appearing  in  the  evidence,  sufficient  either 
to  disprove  the  acquisition  of  such  a  right,  or  to  make  it  de- 

Eendent  upon  some  question  of  fact,  which  ought  to  have 
een  submitted  to  the  jury. 

There  was  another  point,  made  by  both  the  petitions  of  ap- 
peal, which  I  only  mention,  lest  it  should  appear  to  have  been 
overlooked.  The  action  was  brought  by  reason  of  the  falling 
of  the  plaintiffs'  house  through  the  excavation  of  the  ad- 
joining land  of  the  commissioners,  in  the  course  of  certain 
791]  works  executed  for  *them  by  the  appellant  Dalton, 
under  a  contract,  and  for  Dalton  by  sub-contractors.  The 
commissioners  disputed  their  liability  for  the  acts  of  Dal- 
ton, and  Dalton  disputed  his  liability  for  the  acts  of  his 
sub-contractors.  The  same  point  arose,  under  very  similar 
circumstances,  in  Bower  v.  Peate  ('),  and  was  decided  ad- 
versely to  the  contention  of  the  appellants.  It  follows  from 
that  decision  (as  to  the  correctness  of  which  I  agree  with 
both  the  courts  below)  that,  if  the  plaintiffs  are  entitled  to 
recover  at  all,  they  are  entitled  to  recover  against  both  the 
commissioners  and  Dalton. 

I  proceed  to  consider  the  principal  questions  in  the  case. 

In  the  natural  state  of  land,  one  part  of  it  receives  sup- 
I)ort  from  another,  upper  from  lower  strata,  and  soil  from 
adjacent  soil.  This  support  is  natural,  and  is  necessary,  as 
long  as  the  status  quo  of  the  land  is  maintained ;  and,  there- 
fore, if  one  parcel  of  land  be  conveyed,  so  as  to  be  divided 

(')  1  Q.  B.  D.,  821 ;  16  Eng.  R.,  874. 
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in  point  of  title  from  another  contiguous  to  it,  or  (as  in  the 
case  of  mines)  below  it,  tlie  status  quo  of  support  passes 
with  the  proerty  in  the  land,  not  as  an  easement  held  by  a 
distinct  title,  but  as  an  incident  to  the  land  itself,  sine  quo 
res  ipsa  haberi  non  debet  All  existing  divisions  of  prop- 
erty in  land  must  have  been  attended  with  this  incident, 
when  not  excluded  by  contract ;  and  it  is  for  that  reason 
often  spoken  of  as  a  right  by  law  ;  a  right  of  the  owner  to 
the  enjoyment* of  his  own  property,  as  distinguished  from 
an  easement  supposed  to  be  gained  by  grant ;  a  right  for 
injury  to  wfiich  an  adjoining  proprietor  is  responsible,  upon 
the  principle,  sic  utere  tuo^  ut  atienum  non  Icedas.  This  is 
all  that  I  understand  to  be  meant  by  those  passages  of  the 
judgments  in  Humphries  v.  Brogden{^\  Rowbotham  v.  Wil- 
son (^\  Bonomi  v.  Backliouse{^\  and  Backhouse  v.  Bono- 
mi{*)y  to  which  some  of  the  learned  judges  who  assisted  your 
Lordships  have  referred. 

In  these  cases,  or  in  some  of  them,  there  were  buildings  upon 
the  land ;  but  no  separate  question  was  raised  as  to  the  sup- 
port necessary  for  the  buildings,  as  distinguished  from  that 
necessary  for  the  land  ;  and  the  doctrine  laid  down  must, 
in  my  opinion,  be  *understood  of  land  without  refer-  [792 
ence  to  buildings.  Support  to  that  which  is  artificially  im- 
posed upon  land  cannot  exist  ex  Jure  natures^  because  the 
thing  supported  does  not  itself  so  exist ;  it  must  in  each 
particular  case  be  acquired  by  grant,  or  by  some  means 
equivalent  in  law  to  grant,  in  order  to  make  it  a  burden 
upon  the  neighbor's  land,  which  (naturally)  would  be  free 
from  it.  This  distinction  (and,  at  the  same  time,  its  proper 
limit)  was  pointed  out  by  Willes,  J.,  in  Bonomi  v.  Back- 
house{^)y  where  he  said,  '*The  right  to  support  of  land  and 
the  right  to  support  of  buildings  stand  upon  different  foot- 
ings, as  to  the  mode  of  acquiring  them^  the  former  being 
prima  facie  a  right  of  property  analogous  to  the  flow  of  a 
natural  river,  or  of  air,  though  there  may  be  cases  in  which 
it  would  be  sustained  as  matter  of  grant  (see  Caledonian 
Railway  Company  v.  Sprot^)\  whilst  the  latter  must  be 
founded  upon  prescription  or  grant,  express  or  implied ; 
hut  the  character  of  the  rights^  when  acquired^  is  in  each 
ca^e  the  saToe.^^  Land  which  affords  support  to  land  is 
affected  by  the  superincumbent  or  lateral  weight,  as  by  an 
easement  or  servitude  ;  the  owner  is  restricted  in  the  use  of 
his  own  property,  in  precisely  the  same  way  as  when  he  has 

(')  12  Q.  B.,  744.  (*)  9  H.  L.  C,  612,  518. 

O  8  £.  <fe  B.,  142,  146,  161.  («)  1  E.  B.  <&  E.,  656. 

(*)  1  E.  B.  <fc  E.,  689,  642,  644.  («)  2  Macq.,  449. 
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granted  a  right  of  sapport  to  buildings.  The  right,  there- 
fore, in  my  opinion,  is  properly  called  an  easement,  as  it 
was  by  Lord  Campbell  in  Humphries  v.  Brogden  (') ;  though 
when  the  land  is  in  its  natural  state  the  easement  is  natural 
and  not  conventional.  The  same  distinction  exits  as  to 
rights  in  respect  of  running  water,  the  easement  of  the  ripa- 
rian landowner  is  natural ;  that  of  the  mill- owner  on  the 
stream,  so  far  as  it  exceeds  that  of  an  ordinarjf^  riparian  pro- 
prietor, is  conventional,  i.e,^  it  must  be  established  by  pre- 
scription or  grant. 

If  at  the  time  of  the  severance  of  the  land  from  that 
of  the  adjoining  proprietor  it  was  not  in  its  original 
state,  but  had  buildings  standing  on  it  up  to  the  dividing 
line,  or  if  it  were  conveyed  expressly  with  a  view  to. 
the  erection  of  such  buildings,  or  to  any  other  use  of  it 
which  might  render  increased  support  necessary,  there 
would  then  be  an  implied  grant  of  such  support  as  the  act- 
ual state  or  the  contemplated  use  of  the  land  would  require, 
793]  *and  the  artificial  would  be  inseparable  from,  and 
(as  between  the  parties  to  the  contract)  would  be  a  mere  en- 
largement of,  the  natural.  If  a  building  is  divided  into 
floors  or  "flats,"  separately  owned  (an  illustration  which 
occurs  in  many  of  the  authorities),  the  owner  of  each  upper 
floor  or  '*flat"  is  entitled,  upon  the  same  principle,  to  ver- 
tical support  from  the  lower  part  of  the  building,  and  to 
the  benefit  of  such  lateral  support  as  may  be  of  right  en- 
joyed by  the  building  itself :  Caledonian  Railway  Company 
V.  SprotO. 

I  think  it  clear  that  any  such  right  of  snppori;  to  a  build- 
ing, or  part  of  a  building,  is  an  easement ;  and  I  agree  with 
Lindley,  J.,  and  Bowen,  J.,  that  it  is  both  scientifically  and 

E radically  inaccurate  to  describe  it  as  one  of  a  merely  uegative 
ind.  W  hat  is  support  ?  The  force  of  gravity  causes  the  su- 
perincumbent land  or  building,  to  press  downward  upon  what 
18  below  it,  whether  artificial  or  natural ;  and  it  has  also  a 
tendency  to  thrust  outwards,  laterally,  any  loose  or  yielding 
substance,  such  as  earth  or  clay,  until  it  meets  with  adequate 
resistance.  Using  the  language  of  the  law  of  easements,  1  say 
that,  in  the  case  alike  of  vertical  and  of  lateral  support,  both 
to  land  and  to  buildings,  the  dominant  tenement  imposes 
upon  the  servient  a  positive  and  a  constant  burden,  the  sus- 
tenance of  which,  by  the  servient  tenement,  is  necessary  for 
the  safety  and  stability  of  the  dominant.  It  is  true  that 
the  benefit  to  the  dominant  tenement  arises,  not  from  its  own 
pressure  upon  the  servient  tenement,  but  from  the  power  of 

(')  12  Q.  B.,  742.  (»)  2  Macq..  449. 
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the  servient  tenement  to  resist  that  pressure,  and  from  its 
actual  sustenance  of  the  burden  so  imposed.  But  the  bur- 
den and  its  sustenance  are  reciprocal,  and  inseparable  from 
each  other,  and  it  can  make  no  difference  whether  the  domi- 
nant tenement  is  said  to  impose,  or  the  servient  to  sustain, 
the  weight. 

Lord  Campbell,  in  Humphries  v.  Brogden  ('),  referred  to 
the  servitude  oneris  ferendi  (applied  in  the  law  of  Scotland 
to  a  house  divided  into  ^^ flats"  belonging  to  different  own- 
ers), as  apt  to  illustrate  the  general  law  of  vertical  support. 
The  servitude  so  denominated  {ut  vicinus  oner  a  mcini  sus- 
tineat)  in  the  Roman  law  was  exclusively  '^ urban,"  that  is, 
relative  to  buildings,  whether  in  town  or  country ;  and  the 
instances  of  it  given  in  the  Digest  refer  *to  rights  of  [794 
support  acquired  by  one  proprietor  for  his  building,  or  part 
of  it,  upon  walls  belonging  to  an  adjoining  proprietor :  Inst 
lib.  2,  tit.  3 ;  Dig.  lib.  8,  tit.  2,  sects.  24,  25,  83 ;  also  tit.  6, 
sects.  6,  8.  But,  in  principle,  the  nature  of  such  a  servitude 
must  be  the  same,  whether  it  is  claimed  against  a  building 
on  which  another  structure  may  wholly  or  partly  rest,  or 
against  land  from  which  lateral  or  vertic^  support  is  neces- 
sarv  for  the  safety  and  stability  of  that  structure. 

These  principles  go  far,  in  my  opinion,  to  establish,  as  a 
necessary  consequence,  that  such  a  right  of  support  may  be 
gained  by  prescription.  Some  of  the  learned  judges  appear 
to  think  otnerwise,  and  to  doubt  whether  it  could  be  the 
subject  of  grant.  For  that  doubt  I  am  unable  to  perceive 
any  sufficient  foundation.  Littledale,  J.,  in  Moore  v.  Haw- 
son  ('),  spoke  of  the  right  to  ligTU  as  being  properly  the 
subject,  not  of  grant,  but  of  covenant.  If  he  had  said 
(which  he  did  not),  that  a  right  to  light  could  not  be  granted, 
in  the  sense  of  the  word  ^^  grant"  necessary  for  prescription, 
I  should  have  doubted  the  correctness  of  the  opinion,  not- 
withstanding the  great  learning  of  that  eminent  judge. 
Although  the  general  access  of  light  from  the  heavens  to  the 
earth  is  indefinite,  the  light  which  enters  a  building  by  par- 
ticular apertures  does  and  must  pass  over  the  adjoining  land 
in  a  coui-se  which,  though  not  visibly  defined,  is  really  cer- 
tain, and,  in  that  sense,  definite.  Why  should  it  be  impos- 
sible for  the  owner  of  the  adjoining  land  to  grant  a  right  of 
unobstructed  passage  over  it  for  that  light  in  that  course  1 
The  term  '^ ancient"  light  seems  to  me  itself  to  imply  that 
such  a  right  might  be  adquired  by  prescription.  But,  how- 
ever this  may  be,  the  opinion  of  Littledale,  J.,  is  stated  by 
him  in  words  which  (unless  I  misunderstand  the  true  nature 
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of  support)  do  not  apply  to  that  easemeut.  "A  right  of 
common"  (he  says)  *'or  a  right  of  way,  being  a  privilege  of 
something  positive  to  be  done  or  ased  in  the  soil  of  another 
man's  land,  may  be  the  subject  of  legal  grant ;  yet  light  and 
air,  not  being  to  be  used  in  the  soil  of  the  land  of  another, 
are  not  the  subject  of  actual  grant ;  but  the  right  to  insist 
upon  the  non-obstruction  and  non-interruption  of  them 
more  properly  arises  by  a  covenant,  which  the  law  would 
imply,  not  to  interrupt  the  free  use  of  the  light  and  air." 
795j .  *The  pressure  of  the  dominant  tenement,  in  the  case 
of  support,  is  upon  the  soil  of  another  man's  land,  and  I 
can  see  no  material  difference  between  this  and  '^something 
positive  done  or  used  in  the  soil  of  another  man's  laud.' 
Willes,  J.,  in  Bonomi  v.  Backhouse  (*),  when  delivering  the 
unanimous  judgment  of  the  Court  of  Exchequer  Chamber, 
said  that  ''the  right  to  support  of  buildings"  not  only 
might,  but  ^^ must  he  founded  upon  prescription  or  grant, 
express  or  implied."  Bramwell,  B.,  in  Rowbotham  v.  Wil- 
son (*),  said,  ''I  am  of  opinion  that  it  is  competent  to  the 
owner  of  land,  on  or  after  the  severance  of  the  mines,  to 
grant  to  the  grantee  of  the  mines  the  right  to  damage  the 
surface.  I  cannot  see  how,  if  there  may  be  a  grant  of  mines, 
and  of  the  right  to  enter,  sink  shafts,  and  work,  there  may 
not  be  such  a  grant  as  that  contended  for  here"  (i.e.,  the 
right  to  take  away  support  from  the  surface).  "Nor  can  I 
see  how,  if  a  grant  of  the  right  of  unobstructed  light  and 
air,  ox  of  support  of  the  soil^  to  an  adjoininff  owner,  would 
be  good,  a  grant  of  such  a  right  as  claimed  here  would  not 
be.  My  Brother  Hajres  said,  presumed  grants  of  windows 
and  of  support  were  idle  fictions  which  ought  never  to  have 
been  invented ;  perhaps  so,  but  the  fact  that  they  were 
shows  that  the  inventors  and  everybody  else  supposed  that 
real  grants  of  such  a  nature  would  he  good."  The  rule  as 
to  prescription  is  thus  stated  in  Sir  Francis  North's  argu- 
ment in  Potter  v.  North  (*) :  ''The  law  allows  prescriptions 
but  in  supply  of  the  loss  of  a  grant.  Ancient  grants  happen 
to  be  lost  many  times,  and  it  would  be  hard  that  no  title 
could  be  made  to  things  that  lie  in  grant  but  by  showing  of 
a  grant;  therefore,  upon  usage  temps  doniy  &c.,  the  law 
presumes  a  grant  and  a  lawful  beginning,  and  allows  such 
usage  for  a  good  title ;  but  still  it  is  but  in  supply  of  the 
loss  of  a  grant ;  and,  therefore,  for  such  things  as  can  have 
no  lawful  beginning^  nor  be  created  at  this  day  by  any 
manner-  of  grant,  or  reservation^  or  deed  that  can  he  sup- 
posedy  no  prescription  is  good."     Ashhurst,  J.,  in  Lord 
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Pelham  v.  Picker sgill  (*),  laid  it  down  as  the  general  rule, 
that  ''every  prescription  is  good,  if  by  any  possibility  it 
can  be  supposed  to  have  had  a  legal  commencement."  Be 
the  theory  what  it  may,  its  true  foundation,  in  point  of  fact, 
is  that  which  the  Romans  called  *"  usucapio,"  under  [796 
the  conditions  defined  by  Sir  Edward  CoKe.  "Both  to  cus- 
toms and  prescriptions,  these  two  things  are  incidents  insep- 
arable, viz.,  possession  or  usage,  and  time.  Possession 
must  have  three  qualities,  it  must  be  long,  continual,  and 
peaceable,  for  it  is  said,  transferunter  dominia,  sine  titnlo 
et  traditione,  per  usucapionem,  scilicet  per  longam,  con- 
tinuam,  et  pacificaifi  possessionem.  Longa,  t.a.,  per  spa- 
tium  temporis  per  legem  definitum.  .  .  .  Oontinuam,  dico, 
ita  quod  non  sit  legitime  interrupta.  Pacificam  dico,  quia 
ei  contentiosa  fuerit,  idem  erit  quod  prins,  si  contentio 
f  uerit  justa.  .  .  .  Longus  usus,  nee  per  vim,  nee  clam,  nee 

Sercario"  (').  (The  Latin  is  from  Bracton.)  All  these  con- 
itions  are  capable,  in  my  judgment,  of  being  fulfilled  as  to 
the  right  of  support  to  buildings,  and,  when  they  are  ful- 
filled, I  am  unable  to  understand  why  the  right  should  not 
be  held  to  be  prescriptively  established. 

The  policy  and  purpose  of  the  law  on  which  both  prescrip- 
tion and  the  presumptions  which  have  supplied  its  place, 
when  length  of  possession  has  been  less  than  immemorial, 
rest,  would  be  defeated,  or  rendered  very  insecure,  if  excep- 
tions to  it  were  admitted  on  such  grounds  as  that  a  particu- 
lar servitude  (capable  of  a  lawful  origin)  is  negative  rather 
than  positive  ;  or  that  the  inchoate  enjoyment  of  it  before  it 
has  matured  into  a  right  is  not  an  actionable  wrong ;  or  that 
resistance  to  or  interruption  of  it  may  not  be  conveniently 
practicable.  I  assume,  for  the  present  purpose,  that  a  man 
who  places  on  his  own  land,  where  it  adjoins  that  of  his 
neighbor,  a  weight  which  increases  its  pressure  upon  his 
neighbor's  land,  is  not  thereby  guilty  of  an  actionable 
wrong.  If  this  be  so,  the  reason  probably  is,  that  the  act  is 
lawfully  done  upon  his  own  land,  and  that  the  owner  of  the 
adjoining  land  suffers  no  actual  or  appreciable  damage  from 
the  increased  amount  of  pressure  which  it  has  to  bear,  ex- 
cept so  far  as  the  continuance  of  that  pressure,  if  uninter- 
rupted, may  tend  to  ripen  into  a  right,  and  so  to  enlarge  the 
servitude  to  which  this  land  was  previously  subject.  But 
against  this  he  has  his  own  remedy,  if  he  chooses  to  prevent 
and  interrupt  it.  That  power  of  resistance  by  interruption 
does  and  must  in  all  such  cases  exist,  otherwise  no  question 
like  the  present  could  arise.     It  is  true  that  in  *some    [797 
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cases  (of  which  the  present  is  an  example)  a  man  acting  with 
a  reasonable  regard  to  his  own  interest  would  never  exercise 
it  for  the  mere  purpose  of  preventing  his  neighbor  from  en- 
larging or  extending  such  a  servitude.  But,  on  the  other 
hand,  it  would  not  be  reasonably  consistent  with  the  policy 
of  the  law  in  favor  of  possessory  titles,  that  they  should  de- 
pend, in  each  particular  case,  upon  the  greater  or  less  facility 
or  diflEiculty,  convenience  or  inconvenience,  of  practically 
interrupting  them.  They  can  always  be  interrupted  (and 
that  without  difficulty  or  inconvenience),  when  a  man  wishes, 
and  finds  it  for  his  interest,  to  make  such  a  use  of  his  own 
land  as  will  have  that  effect.  So  long  as  it  does  not  suit  bis 
purpose  or  his  interest  to  do  this,  tiie  law  which  allows  a 
servitude  to  be  established  or  enlarged  by  long  and  open  en- 
joyment, against  one  whose  preponderating  interest  it  has 
Dt^n  to  be  passive  during  the  whole  time  necessary  for  its 
acquisition,  seems  more  reasonable,  and  more  consistent 
with  public  convenience  and  natural  equity,  than  one  which 
would  enable  him,  at  any  distance  of  time  (whenever  his 
views  of  his  own  interest  may  have  undergone  a  change),  to 
destroy  the  fruits  of  his  neighbors  diligence,  industry,  and 
expenditure. 

The  law  of  ancient  lights,  as  it  stood  before  the  Prescrip- 
tion Act,  was  a  stronger  example  of  the  application  of  these 
principles;  the  easement  in  that  case  being  more  purely 
negative.  I  cannot  agree  with  those  who  tnink  that  law 
too  exceptional  and  anomalous  to  furnish  an  analogy,  or 
exemplify  a  principle,  applicable  to  any  other  case.  The 
servitude  non  cMius  toUendi^  ne  luminwtis  offldaiur^^  was 
as  well  known  to  the  Roman  jurisprudence  as  the  servitude 
oneris  ferendi^  or  any  other ;  and,  if  natural  and  not  only 
technical  reasons  are  to  be  regarded,  it  is  difficult  to  con- 
ceive anything  more  needful  for  the  comfort  of  life  and  en- 
joyment of  house  property  than  the  unobstructed  enjoyment 
of  light  There  is  no  actionable  wrong  done  by  opening 
new  lights  which  overlook  a  neighbor's  land ;  and  to  ob- 
struct them,  by  building  or  erecting  hoardings  on  that  land, 
when  thei^  is  no  other  motive  for  doing  so  than  to  prevent 
them  from  ripening  into  an  easement,  is  as  seldom  likely  to 
be  conveniently  practicable  as  the  obstruction  of  the  vertical 
or  lateral  support  of  buildings  by  excavation  or  otherwise. 
But  these  have  not  been  regarded  as  sufficient  reasons  why 
798]  *the  right  to  light  should  not  be  gained  by  an  en- 
joyment and  user  for  more  than  twenty  years. 

From  the  view  which  I  take  of  the  nature  of  the  right  of 
support,  that  it  is  an  easement,  not  purely  negative,  capable 
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of  being  granted,  and  also  capable  of  being  interrupted,  it 
seems  to  me  to  follow  that  it  must  be  within  the  2d  section 
of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  unless  that 
section  is  confined  (as  Erie,  C.  J.,  in  Webb  v.  Bird{')^  appears 
to  have  thought)  to  rights  of  way  and  rights  of  water.  The 
opinion  to  that  effect  expressed  by  that  eminent  judge,  was 
not  necessary  for  the  decision  of  iVebb  v.  Bird  (*),  nor  can  I 
perceive  that  any  concurrence  in  it  was  expressed  bv  Willes, 
J.,  and  Byles,  J.,  who  agreed  in  the  decision.  The  point 
then  determined  (as  I  understand  it)  was,  that  a  claim  to 
have  free  access  for  all  the  winds  of  heaven  to  the  sails  of  a 
windmill  was  too  large  and  indefinite  in  its  nature  to  be 
acquired  by  use  or  to  oe  capable  of  interruption,  within  the 
meaning  of  the  2d  section  of  the  Prescription  Act.  That 
determination  I  assume  to  have  been  correct.  But  I  do  not 
think  it  possible,  without  a  degree  of  violence  to  the  express 
terms  of  the  act,  for  which  neither  its  context  nor  its  policy 
(as  expressed  in  the  preamble)  affords  any  justification,  to 
restrict  the  operation  of  the  2d  section  to  ^'  the  two  descrip- 
tions of  easement  therein  specified,  viz.,  the  right  to  a  way 
or  watercourse."  The  expressed  policy  of  the  act  is  large 
and  general ;  it  is  to  prevent  claims  of  prescription  from 
being  defeated  by  showing  a  commencement  within  time  of 
legal  memory.  Why  should  not  this  extend  to  other  ease- 
ments besides  ways  and  water  rights,  and  lights,  which  (by 
the  3d  section)  are  specially  provided  for,  and  exceptionally 
favored  1  In  terms  the  2d  section  extends  to  every  claim 
which  could  be  ''lawfully  made  at  the  common  law  by  cus- 
tom^ prescription,  or  grant,  to  any  way,  or  other  easement,  or 
to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  upon,  over,  or  from  any  land  or  water."  The  inter- 
jection of  the  words,  *'or  other  easement,"  between  ways 
and  watercourses  may  seem  singular,  but  I  cannot  think 
that  they  ought  therefore  to  be  reduced  to  silence,  or  arbi- 
trarily limited.  If  any  explanation  of  the  place  in  which 
they  occur  is  necessary,  it  may,  I  think,  *be  found  [799 
in  the  separate  mention,  which  follows,  of  '4and"  and 
"water."  Beddendo  singula  singulis^  the  words  (as  it 
seems  to  me)  may  be  read  thus,  *'  Any  way  or  other  ease- 
ment to  be  enjoyed  or  derived  upon,  over,  or  from  any  land, 
or  any  watercourse,  or  use  of  water  to  be  enjoyed  or  aerived 
upon,  over,  or  from  any  water."  So  reading  them,  they 
would  include  (unless  there  is  something  else  in  the  statute 
to  exclude  it,  and  I  find  nothing)  the  easement  of  support. 
I  am  not  insensible  to  the  probability  that  there  may  be 
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some  error  in  an  opinion  which  seems  to  be  opposed  to  that 
of  all  the  learned  judges  in  both  the  courts  below,  and  of 
inost  of  those  by  wnom  your  Lordships  have  been  assisted 
on  this  occasion.  They  did  not  at  all  advert  to  the  Pre- 
scription Act,  but,  of  those  who  did,  Lindley,  J.,  was,  I 
think,  the  only  one  who  expressed  any  donbt.  The  opinions 
of  those  learned  judges  may  possibly  have  been,  in  some 
degree,  influenced  by  what  was  said  by  so  distinguished  a 
judge  as  Brie,  C.  J.,  in  the  case  of  Wehb  v.  Blrd{'\  which  was 
cited  tor  this  purpose  by  Lush,  J.  To  those  who  consid- 
ered that  the  right  of  support  was  not  an  easement,  or  that 
it  was  of  so  purely  negative  a  character  as  to  be  incapable  of 
being  granted,  or  of  being  interrupted,  within  the  meaning 
of  the  statute,  the  conclusion  that  the  statute  did  not  apply 
to  it  would  naturally  follow.  I  have  already  stated  my 
reasons  for  not  assenting  to  those  premises.  The  point  may 
probably  not  now  require  decision  ;  because  the  same  prac- 
tical conclusion  may  be  reached  by  your  Lordships  (as  it 
has  been  by  all  the  learned  judges,  except  the  late  Lord 
Chief  Justice  of  England,  Mellor,  J.,  and  Brett,  L.  J.),  by  a 
different  road.  But,  having  regard  to  its  possible  import- 
ance in  other  cases,  I  have  not  thought  it  right  to  withhold 
the  expression  of  the  opinion  which,  after  much  consider- 
ation, 1  have  myself  formed  upon  it. 

Assuming  the  statute  to  apply,  what  would  be  its  effect? 
The  late  Lord  Chief  Justice  of  England  thought  it  would  be 
nugatory.  "It  was  passed"  (his  Lordship  said)  **with  the 
view  of  putting  an  end  to  the  scandal  on  the  administration 
of  justice  which  arose  from  forcing  the  consciences  of 
juries,"  to  find  that  there  had  been  a  lost  grant,  when  *'  the 
800]  presumption  was  known  to  be  a  *mere  fiction  (*)." 
But  he  nevertheless  concluded  {*)  that,  except  in  the  case  of 
light,  '*as  regards  the  effect  of  twenty  years  user  or  enjoy- 
ment in  the  matter  of  easements  by  presumed  grant,  the  law 
stands  exactly  as  it  did  before  the  passing  of  the  act,"  a  cod- 
clusion  extending  as  much  to  those  rights  of  way,  &c.,  which 
are  expressly  mentioned  in  the  2d  section,  as  to  "other  ease- 
ments." 

It  is  undoubtedly  true  that,  under  the  2d  section,  there  is 
an  important  difference  between  a  forty  years'  and  a  twenty 
years'  user.  Forty  years'  user  has  the  same  effect  which 
(under  the  3d  section)  twenty  years'  user  has  to  light ;  it 
makes  the  right  absolute  and  indefeasible,  unless  it  is  shown 
to  have  been  enjoyed  by  consent  or  agreement  in  writing. 

0)  10  C.  B.  (N.S.).  282.  (•)  8  a  B.  D..  at  p.  105;  28  Eng.  R.,  98. 

(•)  3  Q.  B.  D.,  at  p.  119 ;  28  Eng.  R.,  111. 
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But  twenty  years'  user,  under  the  2d  section,  may  be  de- 
feated "  in  any  other  way  by  which"  it  was  previously  (z.^., 
before  the  Ist  of  August,  1832)  "liable  to  be  defeated,"  ex- 
cept that  it  can  no  longer  be  defeated  or  destroyed  *'by 
showing  only  that  it  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years."  The  effect  of  this,  as  I  un- 
derstand it,  is  to  apply  the  law  of  prescription,  properly  so 
called,  to  an  easement  enjoyed  as  of  right  for  twenty  years, 
subject  to  all  defences  to  which  a  claim  by  prescription 
would  previously  have  been  open,  except  that  of  showing  a 
commencement  within  time  of  leg:al  memory.  To  allege  that 
there  was  no  evidence  from  which  a  grant  could  be  pre- 
sumed, or  that  there  was  evidence  from  which  it  ought  to 
be  inferred  that  there  was,  in  fact,  no  grant,  would  not  (as  I 
understand  the  law)  have  been,  before  the  1st  of  August, 
1832,  a  competent  mode  of  defeating  or  destroying  any  claim 
to  an  easement  by  prescription^  and  no  jury  would  have 
been  directed  to  find  a  grant  in  any  such  case,  when  there 
was  no  proof  of  a  commencement  within  time  of  legal  mem- 
ory. The  section,  therefore  (assuming  it  to  apply),  would 
in  the  present  case  be  sufficient  to  establish  a  title  by  pre- 
scription to  the  right  claimed  by  the  plaintiffs,  unless  it  had 
been  enjoyed  uf,  or  clam,  or  precario.  Of  vi^  or  precario^ 
there  is  here  no  question. 

Supposing,  however,  that  the  2d  section  of  the  Prescrip- 
tion Act  ought  not  to  be  held  to  apply  to  the  easement 
of  support,  the  *same  result  would  practically  be  [801 
reached  by  the  doctrine,  that  a  grant,  or  some  lawful  title 
equivalent  to  it,  ought  to  be  presumed  after  twenty  years' 
user.  As  to  this,  I  think  it  unnecessary  to  say  more  than  that 
I  agree  with  the  view  of  the  authorities  taken  by  Lush,  J., 
by  the  majority  of  the  judges  in  the  Court  of  Appeal,  and 
by  all  the  learned  judges  who  attended  this  House  (unless 
Bowen,  J.,  who  preferred  to  rely  upon  the  equitable  doc- 
trine of  acquiescence,  is  an  exception)  in  their  answer  to 
the  first  two  questions  proposed  to  them  by  your  Lordships. 

Upon  the  other  three  questions  proposed  to  the  learned 
judges,  which  involve  the  doctrine  of  clam^  as  applied  to 
the  easement  of  support,  there  has  been  much  difference  of 
opinion ;  four  of  the  learned  judges  being  in  the  plaintiff's 
favor,  and  the  other  three  thinking  that  the  jury  were  not 
properly  directed  on  that  point. 

The  inquiry  on  this  part  of  the  case  is,  as  to  the  nature 
and  extent  of  the  knowledge  or  means  of  knowledge  which 
a  man  ought  to  be  shown  to  possess,  against  whom  a  right 
of  support  for  another  man's  building  is  claimed.     He  can- 
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not  resist  or  interrupt  that  of  which  he  is  wholly  ignorant. 
Bat  there  are  some  things  of  which  all  men  ought  to  be 
presumed  to  have  knowl^ge,  and  among  them  (I  think)  is 
the  fact,  that,  according  to  the  laws  of  nature,  a  building 
cannot  stand  without  vertical  or  (ordinarily)  without  lateral 
support.  When  a  new  building  is  openly  erected  on  one 
side  of  the  dividing  line  between  two  properties,  its  general 
nature  and  character,  its  exterior  and  much  of  its  interior 
structure,  must  be  visible  and  ascertainable  by  the  adjoin* 
ing  proprietor  during  the  course  of  its  erection.  When  (as  in 
the  present  case)  a  private  dwelling  house  is  pulled  down, 
and  a  building  of  an  entirelv  different  character,  such  as  a 
coach  or  carriage  factory,  with  a  large  and  massive  brick 
pillar  and  chimney-stack,  is  erected  instead  of  it,  the  ad- 
joining proprietor  must  have  impute  to  him  knowledge 
that  a  new  and  enlai^d  easement  of  support  (whatever 
may  be  its  extent)  is  going  to  be  acquired  against  him, 
unless  he  interrupts  or  prevents  it.  The  case  is,  in  my 
opinion,  substantially  the  same  as  if  a  new  factory  bad  been 
erected^  where  no  building  stood  before.  Having  this 
knowledge,  it  is,  in  my  judgment,  by  no  means  necessary 
802]  that  he  should  have  particular  ^information  as  to 
those  details  of  the  internal  structure  of  the  building  on 
which  the  amount  or  incidence  of  its  weight  mav  nH>re  or 
less  depend.  If  he  thought  it  material,  he  might  inquire 
into  those  particulars,  and  then  if  information  were  im- 

1)roperl^  withheld  from  him,  or  if  he  received  false  or  mis- 
eading  information,  or  if  anything  could  be  shown  to  have 
been  done  secretly  or  surreptitiously,  in  order  to  keep  mate- 
rial facts  from  his  knowledge,  the  case  would  be  different 
But  here  there  was  no  evidence  from  which  a  Jtnrj  could 
have  been  entitled  to  infer  any  of  these  things.  Everything 
was  honestly  and  (as  far  as  it  could  be)  openly  done,  with- 
out any  deception  or  concealment.  The  interior  constmo- 
tion  of  the  building  was,  indeed,  such  as  to  require  lateral 
support,  beyond  what  might  have  "been  necessary  if  it  bad 
been  otherwise  constructed.  But  this  must  always  be  liable 
to  happen,  whenever  a  building  has  to  be  adapted  to  a  par- 
ticular use.  The  knowledge  that  it  may  or  may  not  happen 
is  in  my  opinion  enough,  if  the  adjoining  proprietor  makes 
no  inquiry.  I  think,  therefore,  that  in  this  case  the  kind 
and  degree  of  knowledge  which  the  adjoining  proprietor 
must  necessarily  have  had  was  sufficient ;  that  nothing  was 
done  clam,  and  that  the  evidence  did  not  raise  any  questioo 
on  this  point  which  ought  to  have  been  submitted  to  the 
jury. 


Vol.  VI.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  809 

H.L.(E.)  Dalton  v.  Angus.  1881 

My  opinion,  therefore,  upon  the  whole  case  is  in  favor  of 
the  respondents,  the  plaintiffs  in  the  action,  and  against  the 
appellants ;  and  the  motion  which  I  have  to  make  to  your 
Lordships  is,  that  the  judgment  of  the  court  below  be 
affirmed,  and  the  appeal  dismissed  with  costs.  The  effect 
of  this  will  be,  that  judgment  will  stand  for  the  plaintiffs, 
for  £1,943,  the  amount  of  damages  assessed  by  the  special 
referee ;  the  defendants  not  having  elected  to  take  a  new 
trial  within  the  time  allowed  them  by  the  order  of  the  Lords 
Justices;  and  which  option  was  more  than,  according  to 
the  view  which  I  take  of  this  case,  they  were  entitled  to. 

LoBD  Penzance:  My  Jjords,  in  dealing  with  the  ques- 
tions of  law  to  which  the  present  case  gives  rise,  it  is  mate- 
rial to  bear  in  mind  that  the  exact  proposition  which  the 
appellants  call  upon  your  Ijordships  *to  repudiate,  [803 
or  affirm,  is  to  be  found  in  the  ruling  at  the  trial  given  by 
the  learned  iudge.  It  is  in  these  words  :  '^The  authorities 
oblige  me  to  hold,  that  when  a  building  has  stood  for  twenty 

J  rears  it  has  acquired  a  right  to  the  support  of  the  adjacent 
and,  and  I  do  not  think  that  it  all  depends  upon  whether 
the  opposite  or  adjacent  neighbor  had  notice,  or  not,  of 
^hat  was  done,  or  what  weight  was  put  upon  it,  nor  does  it 
rest  on  the  fact  of  there  being  an  implied  grant.  I  think  it 
has  become  absolute  law,  that  when  a  building  has  stood 
for  twenty  years,  supported  by  the  adjacent  soil,  it  has 
acquired  a  right  to  the  support  of  the  soil ;  and  no  one  has 
a  right  to  take  all  that  soil  without  putting  an  equivalent 
to  sustain  the  building.  That  is  the  ruling  which  I  must 
lay  down  here,  because  that  is  upheld  by  many  authori- 
ties" (').  Your  Lordships  have  now  to  say  whether  this 
view  of  the  authorities  is  a  correct  one;  and,  with  some 
reluctance,  I  feel  constrained  to  say  that  in  my  opinion  it  is 
so.  I  say  with  some  reluctance,  not  because  I  think  that 
the  support  which  the  plaintiff  claims  for  his  house  is 
unreasonable,  or  inequitable,  but  because  the  circumstances 
under  which  the  claim  is  held  to  arise,  are,  so  far  as  I  am 
able  to  discover,  incapable  of  giving  rise  to  it  in  accordance 
with  any  known  principle  of  law. 

It  must  be  borne  in  mind  both  what  the  claim  is,  and  what 
it  is  not.  It  is  not  a  claim  asserted  for  the  support  of  a 
house  by  the  adjacent  soil  as  soon  as  that  house  is  built ; 
but  a  claim  that  when  the  house  has  stood  *'for  twenty 
years  supported  by  the  adjacent  soil  it  has  by  absolute 
law  acquired  a  right  to  the  support  of  the  soil ;"  and  this 
not  by  reason  of  any  implied  grant,  and  quite  independently 

(')  Printed  Papers,  Api)endix,  p.  6a. 
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of  whether  '*  the  opposite  or  adjacent  neighbor  had  notice 
or  not  of  what  was  done  or  what  weight  was  put  upon"  the 
ground  to  which  the  lateral  support  was  required. 

It  is  this  sudden  starting  into  existence  of  a  right  which 
did  not  exist  the  day  before  the  twenty  years  expired,  with- 
out reference  to  any  presumption  of  acquiescence  by  the 
neighbor  (to  which  the  lapse  of  that  perioa  of  time  without 
interruption  on  his  part  might  naturally  give  rise)  which  I 
find  it  impossible  to  reconcile  with  legal  principles.  I  find 
myself  therefore  in  entire  accord  with  the  opinion  which 
804]  Fry,  J.,  has  offered  to  the  House;  and  he  *ha8  so 
fully  and  ably  illustrated  his  views  on  the  subject,  which 
are  also  mine,  that  I  have  little  to  add. 

If  this  matter  were  res  integra^  I  think  it  would  not  be 
inconsistent  with  legal  principles  to  hold,  that  where  an 
owner  of  land  has  used  his  land  for  an  ordinary  and  rea- 
sonable  purpose,  such  as  placing  a  house  upon  it,  the  owner 
of  the  adjacent  soil  could  not  be  allowed  so  to  deal  with  his 
own  soil  by  excavation  as  to  bring  his  neighbor's  house  to 
the  ground.  It  would  be,  I  think,  no  unreasonable  applica- 
tion of  the  principle  ^^sicutere  tuo  ut  alienum  non  uedas^^ 
to  hold,  that  the  owner  of  the  adjacent  soil,  if  desirous  of 
excavating  it,  should  take  reasonable  precautions  by  way 
of  shoring,  or  otherwise,  to  prevent  tne  excavation  from 
disastrouslv  affecting  his  neighbor.  A  burden  would  no 
doubt  be  thus  cast  on  one  man  by  the  act  of  another  done 
without  his  consent.  But  the  advantages  of  such  a  rule 
would  be  reciprocal,  and  regard  being  bad  to  the  practica- 
bility of  shoring  up  during  excavation,  the  restriction  thus 
placed  on  excavation  would  not  seriously  impair  the  rights 
of  ownership. 

But  the  matter  is  not  res  Integra,  It  has  been  the  subject 
of  legal  decisions,  and  those  decisions  leave  it  beyond  doubt 
that  such  is  not  the  law  of  England.  On  the  contrary  it  is 
the  law,  I  believe  I  may  say  without  question,  that  at  any 
time  within  twenty  years  after  the  house  is  built  the  owner 
of  the  adjacent  soil  may  with  perfect  legality  dig  that  soil 
away,  and  allow  his  neighbor's  house,  if  supported  by  it, 
to  fall  in  ruins  to  the  ground.  This  being  so,  and  these 
being  his  legal  rights  (the  rights  incident  to  his  ownership), 
it  seems  to  me  tliat  these  rights  must  remain  to  him,  or 
those  who  come  after  him,  for  all  time,  unless  he,  or  they, 
have  done  something  by  which  these  rights  have  been 
divested,  restricted,  or  impaired.  I  find  it  impossible  to 
conceive,  within  the  application  of  atiy  legal  principles,  that 
mere  lapse  of  time  can  divest  him  or  them  of  the  rights 
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they  once  bad.  Legal  rights  do  not  perish  by  lapse  of  time, 
but  rather  grow  confirmed.  What  I  mean  to  express  is 
this,  that  the  right  to  excavate  the  neighboring  soil  not 
being  impaired  or  restricted  by  the  house  being  built,  any- 
thing which  afterwards  impairs  or  restricts  it  must  proceed 
from  those  who  possess  that  right,  and  cannot  coipe  about, 
all  things  remaining  unchanged,  by  the  mere  efflux  of  time. 
*In  all  the  cases  in  which  lapse  of  time  is  held  to  [805 
stand  in  the  way  of  the  assertion  of  rights  attaching  to  the 
ownership  of  property,  it  is  not  the  lapse  of  time  itself  which 
so  operates  but  the  inferences  which  are  reasonably  drawn 
from  the  continuous  existence  of  a  given  state  of  things  dur- 
ing that  period  of  time.  These  inferences  are  inferences  of 
acquiescence  or  consent,  and  they  are  drawn  from  the  fact  that 
the  person  against  whom  the  right  is  claimed  has  for  a  length 
of  time  failed  to  interrupt  or  prevent  an  enjoyment  by  his 
neighbor  which  he  might  have  interrupted  had  he  so  pleased. 
In  Chasemore  v.  Richards  {^)  the  language  held  puts  this 
beyond  doubt.  Wightman,  J.,  said  that  no  presumption 
could  be  raised  from  non-interruption  unless  the  person 
.  against  whom  the  right  is  claimed  might  have  prevented  it, 
and  Lord  Wensleydale,  in  addressing  your  Lordships,  dis- 
tinctly relied  upon  the  fact  that  the  defendant  was  not  able 
to  prevent  the  enjoyment  which  after  a  lapse  of  years  had 
been  claimed  as  a  right  against  him.  In  the  more  modern 
case  of  Sturges  v.  Bridgman  (")  it  was  distinctly  determined 
that  no  easement  could  be  created  by  lapse  of  time  unless 
the  defendant  might  have  interrupted  it.  '*  Qui  nonprohi- 
bet  quod  proJdbere  potest  assentire  videtur^^  is  the  legal 
maxim  upon  which,  in  my  opinion,  all  the  cases  of  ease- 
ments of  whatever  kind  acquired  by  length  of  time  substan- 
tially rest. 

The  question  therefore  in  each  particular  case  must  be, 
could  the  defendant  have  interrupted  the  enjoyment  in  ques- 
tion? Now  if  these  words  are  taken  literally  all  cases  are 
alike,  and  the  question  is  no  question  at  all.  For  an  action 
for  the  disturbance  of  the  enjoyment  claimed  involves  the 
possibility  of  its  being  disturbed,  and  the  fact  that  the  de- 
lendant  has  at  last  interrupted  the  plaintiflfs  enjoyment 
(say  of  support  to  his  house)  which  constitutes  his  cause  of 
action,  is  a  very  simple  proof,  except  under  special  circum- 
stances, that  the  enjoyment  was  capable  of  interruption  at 
an  earlier  period.  The  defendant's  power  of  interruption 
therefore,  in  my  opinion,  means  something  very  different 
from  the  mere  physical  possibility  of  interrupting.     It  in- 

(»)  7  H.  L.  C,  849.  («)  11  Ch.  D.,  862. 
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volves  knowledge  that  the  necessity  for  sapport  existed, 
and  the  possibility  of  withdrawing  that  sapport  without  the 
806]  expenditure  of  so  much  labor  *or  money,  or  the  in- 
curring of  so  much  loss  or  damage,  as  a  man  could  not  rea- 
sonably be  expected  to  incur. 

There  is  direct  authority  for  this  proposition  to  be  found 
in  the  case  of  Wehb  v.  Birdi^)  in  which  Willes,  J.,  states 
the  principle  which  is  to  be  extracted  from  the  previous 
cases,  in  the  following  language: — ''In  general  a  man  can- 
not establish  a  right  by  lapse  of  time  and  acquiescence 
against  his  neighbor,  unless  he  shows  that  the  party  against 
wnom  the  right  is  acquired  might  have  brougnt  an  action, 
or  done  some  act,  to  put  a  stop  to  the  claim,  without  an  un- 
reasonable waste  of  labor  and  eocpenseJ*^  Nor  is  anjr  other 
view  of  this  matter,  as  it  seems  to  me,  consistent  with  the 
terms  in  which  a  right  to  be  gained  by  prescription  or  lapse 
of  time  is  defined.  A  claim  by  prescription  to  a  right  of 
this  character  is  said  only  to  arise  when  a  right,  or  benefit, 
enjoyed  over  a  length  of  time  has  been  enjoyed  **7iact)i," 
^^  nee  cla/m.'^  What  is  the  meaning  and  bearing  of  these 
qualifications?  or  what  place  could  they  have  in  such  a  defi- 
nition, unless  they  point  to  the  fact  that  the  benefit  claimed 
after  a  lapse  of  years  as  a  right  is  one,  the  existence  of  which 
the  person  against  whom  it  is  claimed  had  the  means  of 
knowing,  and  the  enjoyment  of  which  he  had  the  power  to 
stop  ?  And  of  what  importance  are  these  matters,  except 
that  they  lay  the  foundation,  where  the  right  or  benefit  has 
not  been  interfered  with,  for  presuming  that  he  who  might 
have  interfered  with  them,  has  granted  or  consented  that 
they  should  be  undisturbed  in  future  1 

Continuous  enjoyment  without  interruption  is  surely  in- 
sisted upon  as  the  basis  of  the  right  for  some  reason,  and  for 
what  reason  except  that  it  is  the  evidence  of  assent?  The 
physical  power  to  interrupt,  if  accompanied,  as  I  have  above 
suggested,  by  a  knowledge  that  the  enjoyment  of  support 
existed,  and  by  the  means  of  exercising  that  power  of  inter- 
ruption without  extravagant  and  unreasonable  loss  or  ex- 
pense, may  well  give  ground  for  an  implied  assent  if  it  be 
not  exercised  for  so  long  a  period  as  twenty  years.  But  if 
unaccompanied  by  these  qualifications,  the  fact  of  non-in- 
terruption ajipears  to  lead  to  no  conclusion  whatever,  and 
tlie  restrictions  insisted  upon,  that  the  enjoyment  must  be 
807J  ''open"  *and  not  sustained  by  "force,"  cease  to 
have  an  intelligent  place  in  the  definition.  In  the  present 
case  it  is  obvious  that  a  power  to  interrupt  is  one  which  al- 

(')  10  C.  B.  (N.S.),  286  ;  13  C.  B.  (N.S.),  841 
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though  it  has  existed,  and  been  physically  possible  ever 
since  the  plaintiff^ s  house  was  built,  could  only  be  exercised 
by  measures  which  no  man  in  his  senses  would  take.  It 
would  indeed  be  an  unreasonable  state  of  the  law  which 
should  enforce  upon  the  defendant,  if  he  wished  to  retain 
bis  original  right  to  excavate  his  own  soil  at  such  time  as 
his  interests  might  require  him  to  do  so,  that  he  should  pull 
his  own  house  down,  and  drag  his  neighbor's  to  the  ground 
with  it  at  a  time  when  his  interest  did  not  require  it,  and 
when  it  could  be  nothing  but  a  grievous  loss  and  injury  to 
all  parties  concerned. 

For  these  reasons  I  am  unable  to  support  the  conclusion 
that  a  right  such  as  that  here  in  question  could  be  gained 
by  the  plaintiff  by  anything  in  the  shape  of  precription  or 
lost  grant ;  but  if  I  am  mistaken  in  this,  I  think  it  is  clear 
that  in  the  present  case  the  question  should  have  been  sub- 
mitted to  the  jury  whether  the  enjoyment  of  the  support  to 
the  house  was  an  '^  open"  enjoyment  at  all.  The  house  was 
built  in  an  exceptional  manner,  and  that,  which  seen  from 
the  outside,  would  appear  to  be  nothing  more  than  an  ordi- 
nary chimney  stack  carrying  nothing  but  its  own  weight, 
was  in  truth  a  pier  of  brickwork,  intended  to  carry,  and  in 
fact  carrying,  one  end  of,  an  iron  girder,  upon  which  girder  , 
the  whole  upper  floor  of  the  house  rested.  If  the  plaintiff's 
ri/|ht,  therefore,  was  to  be  established  by  prescription,  I 
think  it  inevitable  that  the  matter  should  have  been  dealt 
with  by  the  learned  judge  in  the  manner  clearly  described 
by  Lindley,  J.,  in  his  answer  to  your  Lordships'  fifth  ques- 
tion. And  I  dai-e  say  it  would  have  been  so  dealt  with,  if 
the  learned  judge  bad  not  considered  the  plaintiff's  right  to 
stand  on  a  different  ground  altogether,  and  asserted  it  to  be 
an  absolute  right  acquired  by  twenty  years'  enjoyment, 
quite  independent  of  grant,  acquiescence,  or  consent.  In  so 
doing  he  relied,  he  said,  upon  the  existing  authorities.  I 
will  not  recapitulate  them  or  criticise  them  individually,  as 
they  have  been  carefully  reviewed  by  others.  They  consti- 
tute the  existing  law  on  the  subject ;  and  I  think  the  learned 
judge  has  drawn  what  is  upon  the  whole  the  correct  infer- 
ence from  them,  though  they  are  by  no  means  uniform,  and 
although,  for  the  reasons  I  have  given,  *and  for  [808 
those  more  fully  expanded  in  the  opinion  of  Fry,  J.,  I  am 
unable  to  find  a  satisfactory  legal  ground  upon  which  these 
authorities  may  be  justified.  I  feel  the  less  difficulty  in  ac- 
quiescing in  them,  inasmuch  as  they  affirm  a  right  to  exist 
after  twenty  years,  which  in  my  opinion  should  have  been 
held  to  exist  as  soon  as  the  plaintiffs  house  was  built.     The 
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learned  judge's  direction  at  the  trial  was  therefore,  in  my 
opinion,  correct,  and  this  appeal  should  be  dismissed  with 
costs ;  and  if  I  have  ventured  to  question  the  legal  priDci- 
pies  upon  which  the  authorities  which  guided  him  are 
founded,  I  have  only  done  so  lest  this  case  should  be 
thought  an  authority  for  the  establishment  of  other  rights 
more  or  less  similar  to  the  right  here  in  question. 

So  far  as  my  opinion  goes  this  right,  to  the  lateral  support 
of  the  soil  for  an  ancient  house,  stands  upon  the  positive 
authority  of  a  series  of  cases  and  a  long  acceptance  in  the 
courts  of  law,  and  the  ratification  of  it  by  your  Lordships 
ought  not  to  be  considered  as  the  adoption  of  principles 
which  might  have  a  wide  application  in  analogous  cases. 

Lord  Blackburn  :  My  Lords,  the  first  of  the  defences 
raised  by  the  pleadings  is  a  denial  that  the  plaintiffs  were 
entitled  to  have  their  buildings  supported  by  the  land  ad- 
jacent thereto.  It  is  on  this  defence  that  the  most  difficult 
questions  arise,  and  I  shall  consider  it  first.      ^ 

It  is,  I  think,  conclusively  settled  by  the  de^sion  in  this 
House  in  Backhouse  v.  Bonomi{')  that  the,  owner  of  land 
has  a  right  to  support  from  the  adjoining  soil ;  not  a  ri^ht 
to  have  the  adjoining  soil  remain  in  its  natural  state  (which 
right,  if  it  existed,  would  be  infringed  as  soon  as  any  exca- 
vation was  made  in  it);  but  a  right  to  have  the  benefit  of 
support,  which  is  infringed  as  soon  ajs,  and  not  till,  damage 
is  sustained  in  consequence  of  the  withdrawal  of  tbs^t  sup- 
port. 

This  right  is,  I  think  more  properly  described  as  a  right 
of  property,  which  the  owner  of  the  adjoining  land  is  bound 
to  respect,  than  as  an  easement,  or  a  Servitude  ne  facias, 
putting  a  restriction  on  the  mode  in  which  the  neighbor  is 
809]     to  use  his  land;  *but whether  it  is  to  be  called  by 
one  name  or  the  other  is,  I  think,  more  a  question  as  to 
words  than  as  to  things.     And  this  is  a  right  which,  in  the 
case  of  land,  is  given  as  of  common  right ;  it  is  not  neces- 
sary either  in  jjleading  to  allege,  or  in  evidence  to  prove, 
any  special  origin  for  it;  the  burthen,  both  in  pleading  and 
m  proof,  is  on  those  who  deny  its  existence  in  tne  particular 
case.     No  doubt  the  right  is  suspended,  or  rather  perhaps 
cannot  be  infringed,  whilst  the  adjoining  properties  are  in 
the  hands  of  the  same  owner.     He  may  dig  pits  on  his  own 
land,  and  suffer  his  own  adjoining  land  to  fall  into  those 
pits  just  as  he  pleases.     When  he  severs  the  ownership  and 
conveys  a  part  of  the  land  to  another,  he  gives  the  person 
to  wliom  it  is  conveyed  (unless  the  contrary  is  expressed) 

(»)  9  H.  L.  C  603. 
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not  a  right  to  complain  of  what  has  been  already  done,  but 
a  right  to  have  the  support  in  future.  It  is,  I  think,  now  set- 
tled that  the  conveyance  may  be  on  such  terms  as  to  prevent 
any  such  right  arising  (see  Bowhotham  v.  Wilson  (*) ;  Smith 
V.  Darby  (*) ;  Eadon  v.  Jeff  cock  {*) ;  Aspden  v.  Seddon  (*) ). 
But  the  burthen  both  of  pleading  and  proving  such  a  case 
lies  on  those  setting  it  up.  And  I  think  that  the  decision  of 
this  House  in  BackJwiise  v,  BoiiomH^)  also  conclusivt-ly  set- 
tlt^s  this,  that  though  the  right  of  support  to  a  building  is 
not  of  common  right  and  must  be  acquired,  j^et,  when  it  is 
acquired,  the  right  of  the  owner  of  the  building  to  support 
for  it,  13  precisely  the  same  as  that  of  the  owner  of  land  to 
support  for  it.  Both  Lord  Cranworth  and  Lord  Wensley- 
dale  say  that  this  right  also  is  more  properly  to  be  called  a 
right  of  property  to  be  res|Tected  by  the  owner  of  the  adjoin- 
ing land  !hana  n^^gative  easement  or  servitude  ne  facias . 
Lord  Wensleydale  could  not  mean  to  my  that  the  right  of 
support  to  a  house  was  of  common  right,  and  eo  overrule 
several  authorities,  including  Oayford  v.  NichoUs  (*),  where 
he  himself  had  delivered  judgment. 

In  the  case  now  before  your  Lordships,  noLbing  was 
proved  which  could  have  given  rise  to  tins  right  unless  it 
arose  from  enjoyment  in  the  manner  and  subjt^ct  to  the  con- 
ditions and  for  the  time  required  by  law  to  give  a  title  by 
prescription.  And  *inaamach  as  it  was  clearly  [810 
proved  that,  though  there  had  been  more  ancient  buildings 
on  tlie  spot,  they  were  removed,  and  buildings  of  a  different 
structure  and  requiring  a  different  degree  of  support  were 
erected  in  their  place  only  twenty-seven  years  before  the  ex- 
cavations complained  of,  it  seems  to  me  clear  that  the  build- 
ings are  not  ancient  buildings  in  the  sense  that  they  or 
similar  buildings,  for  which  in  the  course  of  repair  they 
were  substituted,  had  stood  there  from  time  beyond  memory. 
The  plaintiffs  must  (unless  tlie  construction  of  2  &  3  WilL  4, 
c.  71,  is  such  as  to  embrace  such  a  case  as  this)  rely  on  the 
comparatively  modern  doctrine,  by  which  enjoyment  of  a 
right  appurtenant  to  land  for  twenty  years  or  more,  under 
such  circumstances  as  are  required  by  law,  is  given  the  effect 
of  prescription,  thougli  it  is  proved  that  the  enjoyment  be- 
gan within  living  memory. 

1  do  not  understand  the  late  Lord  Chief  Justice  Cockburn 
to  doubt  that  snch  a  right  as  that  now  in  question  might  be 
acquired,  according  to  English  law,  where  the  building  had 

(')  8  H,  L,  C.  S4S.  O  Law  Rep.,  10  Ch.,  304. 

O  Uw  lU^p  .  7  Q.  B..  ^16 ;  3  En^^.  K.  281.         (S)  fl  H.  L.  C,  fi03, 
(*)  Law  lU'p.,  7  Ex.,  3^;  a  Eiig.  R.,  4BB.         (•)  9  Ex,,  702, 
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stood  from  time  immemorial,  by  enjoyment  open  and  peace- 
able from  time  immemorial.  It  was  questioned  on  the  argu- 
ment at  the  bar  of  this  House,  whether  a  right  of  support 
for  a  building  could  be  acquired  by  any  length  of  enjoy- 
ment, even  from  time  immemorial,  and  I  shall  consider  that 
later.  But  the  Lord  Chief  Justice,  I  think,  denied  that  this 
right  could  be  acquired  by  enjoyment  for  a  less  time  than 
time. immemorial.  He  said  that  such  enjoyment  might  giv() 
rise  to  a  presumption  that  there  was  originally  a  grant,  or 
at  least  an  assent  m  point  of  fact  to  the  enjoyment,  but  said 
that  when  it  was  proved,  or  what  comes  to  the  same  thing, 
admitted,  that  the  assent  of  the  defendants'  predecessors 
was  not  asked  for,  or  obtained  by  grant  or  in  any  other  way, 
the  presumption  was  at  an  end.  This  is  expressed  (')  in 
terms  conlined  to  this  particular  right,  but  I  think  his  posi- 
tion is  general,  and  applies  to  every  easement,  unless  it  is 
claimed  under  Lord  Tenterden's  Act.  This  requires  ex- 
amination. 

The  English  Common  Law  is  stated  by  Lord  Coke  (*).  He 
savs,  to  make  prescription,  two  things  are  incidents  insepa- 
rable, possession  or  usage,  and  time.  Possession  must  be 
long,  continual,  and  peaceable.  As  to  '*long,"  Lord  Coke 
811]  says:  *'It  is  the  time  *given  by  law,  which  in  Eng- 
land is  the  time  whereof  there  is  no  memory  of  man  t^  the 
contrary."  But  though  living  memory  might  not  be  to  the 
contrary,  yet  if  written  evidence  showed  that  the  possession 
had  a  beginning,  it  was  defeated.  By  what  Cfockburn, 
C.J.,  seems  to  think  a  judicial  usurpation  of  legislative 
power,  the  time  of  legal  memory  was  fixed  to  be  the  same 
as  the  limitation  of  real  actions  by  the  Statute  of  Westmin- 
ster (a.d.  1276),  viz.,  the  time  of  Kichard  I,  a.d.  1189.  This, 
when  first  introduced,  gave  a  prescription  of  about  eighty- 
six  years,  but  being  a  fixed  date  it  became  longer  and 
longer,  and  already  when  Littleton  wrote,  in  the  reign  of 
Edward  IV,  he  observes  on  the  inconvenience  felt,  because 
the  time  of  limitation  of  a  writ  of  right  is  of  so  long  time 
past. 

This  inconvenience  must  have  been  particularly  felt  with 
regard  to  any  rights  attached  to  buildings.  For  though  a 
few  buildings  which  existed  in  1189  still  exist,  and  there  are 
some  old  cities  and  towns  (not  of  very  great  extent)  which 
then  existed,  and  in  which  it  is  possible  that  the  ancient 
buildings  have  been  from  time  to  time  repaired  without  alter- 
ing their  structure,  yet  far  the  greater  part  of  the  buildings 

(»)  8  Q.  B.  D.,  at  p.  118 ;  28  Eog.  B.,  110.  (»)  Co.  Lit,  113  b,  114  a. 
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in  England  stand  on  land  which  can  be  sbowQ  to  have  been 
first  bnilt  upon  at  a  much  later  date* 

In  Bedley.  Beard^  a.d.  1606  (*),  it  was  held  that,  though 
it  was  proved  that  there  was  a  time  within  legal  memory 
when  the  right  claimed  bad  not  existed,  and  consequently 
the  right  could  not  have  its  origin  in  prescription,  long  pos- 
session was  a  sufficient  ground  for  presuming  what  was 
necessary  to  make  that  possession  lawful ;  and  consequently, 
in  that  case,  where  there  had  been  possession  for  303  years, 
for  presuming  a  grant  from  the  Crown,  though  none  was 
shown.  ^'This,"  says  Lord  Coke,  ^^was  resolved  by  Lord 
Ellesmere,  with  the  principal  judges,  and  on  consideration 
of  precedents."  So  that  the  doctrine  was  not  then  intro- 
duced for  the  first  time.  But  the  length  of  time  necessary 
to  give  rise  to  such  a  prescription  was  left  Indefinite,  and 
though  I  think  no  one,  in  %hat  case,  could  have  really  be- 
lieved  that  there  actually  had  been  a  grant  from  the  Crown 
which  was  lost,  that  is  not  said,  and  it  may  have  been 
thought  that  long  user  was  evidence  by  which  the  fact  might 
be  proved,  but  that  it  should  not  be  found  ^unless  be-  [812 
lieved.  The  modern  doctrine  that  a  jury  ought  to  be  directed 
that  if  they  believed  that  there  had  been  what  was  equiva- 
lent to  adverse  possession  as  of  right  for  more  than  twenty 
years,  they  ongat  to  presume  that  it  originated  lawfully, 
that  is,  in  most  cases,  by  a  grant,  must  certainly  have  been 
introduced  after  the  passing  of  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16  (a.d.  1623),  and  as  the  earliest  reported  de- 
cision is  that  of  Lewis  v.  Price  in  1761,  referred  to  in  Ser- 
jeant Williams'  note  to  Tard^  v.  Ford  Q,  the  doctrine  is 
probably  not  much  more  than  a  century  old.  I  quite  agree 
with  what  is  said  by  the  late  Chief  Justice  Cockburn  (*),  that 
where  the  evidence  proved  an  adverse  enioyment  as  of  right 
for  twenty  years,  or  little  more,  and  nothing  else,  '*no  one 
had  the  faintest  belief  that  any  grant  had  ever  existed,  and 
the  presumption  was  known  to  be  a  mere  fiction/'  He 
thinks  that  thus  to  shorten  the  period  of  prescription  with- 
out the  authority  of  the  Legislature  was  a  great  iudicial 
usurpation.  Perhaps  it  was.  The  same  thing  may  be  said 
of  all  legal  fictions,  and  was  often  said  (with,  I  think,  more 
reason)  of  recoveries*  But  I  take  it  that  when  a  lonff  series 
of  cases  have  settled  the  law,  it  would  produce  intolerable 
confusion  if  it  were  to  be  reversed  because  the  mode  in  which 
it  was  introduced  was  not  approved  of :  even  where  it  was 
originally  a  blunder,  and  inconvenient,  communis  error 

0)  12  Co.  Rep.,  6.  (<)  %  Wms.  SMind.,  504,  ed  1871. 

(>)  8  Q.  B.  D.,  at  p.  106 ;  28  Bog.  R.,  98. 

34  Ekg.  Rep.  52 
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fcbcitjus.  But  to  refase  to  admiaister  a  long-established 
law  because  it  was  based  on  a  fiction  of  law,  admitted  to  be 
for  a  purpose  and  producing  a  result  very  beneficial,  is,  as 
it  seems  to  me,  at  least  as  great  a  usurpation  of  what  is 
properly  the  function  of  the  Legislature  as  it  was  at  first  to 
introduce  that  fiction. 

It  is  difficult  to  reconcile  all  the  dicta  and  decisions  on  the 
subject.  There  is  language  used  in  Darwin  v.  Upton^  re- 
ported by  Serjeant  Williams  in  his  note  to  Yard  v.  Ford{^)y 
as  to  the  difference  between  an  absolute  bar  and  a  presump- 
tive bar  which  I  have  never  been  able  to  understand.  I  quite 
agree  that  where  the  evidence  is  such  as  to  leave  it  a  question 
whether  the  enjoyment  has  been  such — open,  peaceable,  and 
continual — as  to  raise  a  presumption  of  the  right,  the  jury 
must  be  asked  to  find  as  a  fact  whether  the  enjoyment  was  of 
81 3 J  that  kind  ;  but  the  late  diief  Justice  seems  (')  to  ♦un- 
derstand Darwinv.  Upton {*)  as  amounting  to  this,  that  the 
jury  should  be  told  that  if  the  enjoyment  has  been  such  as  to 
raise  a  presumption  of  a  right  they  may  find  a  grant  whether 
they  believe  in  its  existence  or  not ;  but  that,  if  they  choose 
to  be  scrupulous,  they  need  not  so  find.  I  cannot  believe 
that  the  judges  meant  that,  and  if  they  did,  I  think  the  sub- 
sequent cases  are  inconsistent  with  that  ruling.  I  would 
more  particularly  rely  on  what  is  said  by  Bay  ley,  J.,  in 
Cross  V.  Lewis  {*).  The  judges  never  altered  the  form  of 
pleading,  and  it  was  still  necessary  for  a  defendant  setting 
up  a  right  as  a  defence,  to  plead  it  with  particularity  :  see 
Sendy  v.  StepJienson  (*).  In  CampbeU  v.  Wilson  (•)  the  de- 
fendant pleaded,  first,  a  w^  by  prescription,  which  was 
traversed  ;  and,  secondly,  that  Bryan  Grey  was  seised  in  fee 
of  the  locus  in  quo^  and  that  Joseph  Wilson  (under  whom 
the  defendant  made  title  by  devise)  was  at  the  same  time 
seised  in  fee  of  an  adjoining  moss  dale,  and  that  b^  deed, 
lost  by  time  and  accident,  Bryan  Grey  granted  a  right  of 
way  over  the  locus  in  quo  to  Joseph  Wilson  and  his  heirs. 
The  replication  traversed  the  grant.  At  the  trial  in  1803, 
before  Chambre,  J.,  it  appeared  that  in  1778,  by  an  award 
made  under  an.Inclosure  Act,  all  ways  not  set  out  in  the 
award  were  extinguished.  And  this  way  was  not  set  out  in 
the  award.  This  put  an  end  to  the  plea  of  prescription,  and 
it  would  also  have  put  an  end  to  the  second  plea,  unless 
the  alleged  grant  by  Bryan  Grey  was  made  subsequent  to 
the  award,  that  is,  within  twenty- five  years  next  before  the 

(»)  %  Wms.  SaunA.  507.  ed.  1871.  {*)  2  B.  4  C.  686. 

(«)  8  Q.  B.  D..  at  p.  107 ;  28  Eng.  R..  100.        (»)  10  East,  55. 
(')  2  Wma.  Saund.,  507,  ed.,  1871.  (•)  8  East^  294. 
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trial,  and,  of  coarse,  within  less  than  that  time  before 
the  plea  was  pleaded,  in  which  it  was  alleged  that  the  deed 
was  lost  by  time  and  accident.  Bat  evidence  was  given  that 
there  had  been,  for  more  than  twenty  years,  an  adverse  en> 
joyment  of  the  right  of  way.  Now,  if  the  issue  joined  was 
to  be  understood  in  its  literal  and  nataral  sense,  it  could 
hardly  have  been  suggested  that  this  was  evidence  to  justify 
the  judge  in  leaving  it  to  the  jury  whether,  in  fact,  in  the 
short  interval  between  the  making  of  the  award  and  the 
commencement  of  the  twenty  years'  enjoyment,  not  more 
than  two  or  at  most  four  years,  there  actually  had  been  a 
grant  since  lost.  But  so  to  construe  the  issue  would  have 
made  the  question  of  *whether  there  was  a  right,  to  [814 
depend  on  the  accident  of  whether  the  right  was  set  up  by 
a  plaintiff  complaining  of  an  obstraction  to  it,  or  a  defend- 
ant justifying  under  it.  Chambre,  J.,  who  was  a  very 
learned  pleader,  does  not  seem  to  have  bad  the  least  doubt 
of  the  meaning  of  the  issue.  He  never  said  one  word  to  the 
jury  as  to  the  realty  of  the  grant,  but  left  it  to  them  to  pre- 
sume it,  if  satisfied  that  the  enjoy ment  was  adverse,  and  nad 
continued  twenty  years  before  the  action.  And  this  direc- 
tion was  approved  of  by  Lord  Ellenborough  and  the  whole 
Court  of  Kmg's  Bench,  the  only  question  on  which  they 
seem  to  have  had  any  difficulty  being  as  to  whether  there 
was  a  proper  direction  given  as  to  the  nature  of  the  enjoy- 
ment which  would  give  rise  to  the  presumption  that  the  de- 
fendant acted  by  right.  And  in  Penwardenv.  Ching{*)y 
where  issue  was  taken  on  a  plea  justifying  a  trespass  in  de- 
fence of  an  ancient  window,  and  on  the  trial  in  1829  it  was 
proved  before  Tindal,  C.J.,  that  the  window  was  first  erected 
in  1807,  that  learned  judge  said  that  ^Hhe  question  is  not 
whether  the  window  is  what  is  strictly  called  ancient,  but 
whether  it  is  such  as  the  law,  in  indulgence  to  rights,  has  in 
modern  times  so  called,  and  to  which  the  defendant  has  a 
right,  for  this  is  the  substance  of  the  plea."  The  verdict 
was  for  the  plaintiff,  so  that  this  ruling  could  not  be  re- 
viewed, but  it  was  the  ruling  of  a  judge  who  was  a  ver^ 
learned  pleader.  In  both  those  cases,  and  in  many  more,  if 
the  question  had  been  whether  there  really  in  fact  had  been 
a  grant  or  really  in  fact  the  window  was  ancient,  there  could 
have  been  no  possible  question.  It  was,  no  doubt,  desirable 
that  such  artihcial  doctrines  should  be  dispensed  with.  Lord 
Tenterden's  Act  (2  &  3  Will.  4,  c.  71),  so  far  as  it  went,  made 
that  a  direct  bar  which  was  before  only  a  bar  by  the  inter- 
vention of  a  jury  and  the  use  of  an  artificial  fiction  of  law. 

0)  Mood.  A  M.,  400. 
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Bat  it  did  not  abolish  the  old  doctrine ;  if  it  had,  old  rights 
even  from  time  immemorial  would  have  been  pot  an  end  to 
by  unity  of  occupation  for  the  space  of  a  year.  But  this  was 
not  done :  see  Aynsley  v.  Glover  (').  I  think  the  law,  as  far 
as  regards  this  subject,  is  the  same  as  it  was  before  that  act 
was  passed.  Neither  can  I  agree  with  what  seems  thrown 
out  by  Lush,  J.,  rather  as  a  makeweight  than  as  a  substan- 
tial ground  of  decision,  that  the  more  recent  Limitation  Act 
815J  *(3  &  4,  Will.  4,c.  27)  which  put  an  end  to  the  doctrine 
of  adverse  possession,  has  made  any  difference  in  the  law. 
This  view  of  the  matter  renders  it  unnecessary  to  decide 
anything  as  to  the  construction  of  Lord  Tenterden's  Act  (2 
&  3  Will.  4,  c.  71),  and  I  wish  to  say  nothing  that  may  preju- 
dice the  decision  of  that  question  if  hereafter  it  becomes 
material. 

I  scarcely  think  that,  if  this  had  been  the  only  point  ar- 
gued at  your  Lordships'  bar  on  the  first  occasion,  it  would 
have  been  thought  of  suflScient  difficulty  to  ask  the  opinions 
of  the  learned  judges.  But  it  is  satisfactory  to  find  that 
they  all  agree  that  a  building,  which  has  de  facto  enjoyed 
(under  the  circumstances  and  conditions  required  by  the  law 
of  prescription)  support  for  more  than  twenty  years,  has  the 
same  right  as  an  ancient  house  would  have  had. 

I  am  glad  that  the  recent  alterations  in  the  law  have  ob- 
viated the  necessity  of  putting  such  very  artificial  construc- 
tions on  issues  as  I  have  mentioned.  But  I  am  not  able  to 
agree  with  Bowen,  J.,  in  thinking  that  the  alterations  in  the 
modes  of  procedure  and  the  fusion  of  law  and  equity  have 
made  any  alteration  in  the  substance  of  the  law.  1  quite 
agree  with  him  in  thinking  that  circumstances  might,  and 
often  did,  give  rise  to  an  equity  to  protect  a  house  which 
would  not  have  given  rise  to  a  legal  claim  to  maintain  an  ac- 
tion at  law.  But  those  circumstances  must  always  have 
existed  in  fact,  and  generally  there  must  have  been  notice 
of  them.  I  cannot  think  the  alterations  in  procedure  have 
altered  the  law. 

On  the  first  argument  at  the  bar  of  this  House  in  Novem- 
ber, 1879,  when  the  Lords  present  were  the  then  Lord  Chan- 
cellor (Earl  Cairns),  Lord  Fenzanoe,  and  myself,  a  very  able 
argument  was  addressed  to  this  House  by  the  then  Attor- 
ney-Gfeneral  (•)  and  the  now  Solicitor- General  ('),  and  at  the 
close  of  it  the  Lord  Chancellor  summarized  the  argument  (I 
took  a  note  of  it  at  the  time),  and  asked  if  this  was  a  correct 
statement  of  their  proposition  ;— '*In  order  to  gain  for  the 

(»)  Law  Rep.,  10  Ch.,  288;  12  Eng.  R.,  Y26.  (*)  Sir  John  Holkcr. 

(*)  Sir  F.  Uerscbea 
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owner  of  land,  by  enjoyment,  a  title  to  some  advantage  from 
or  npon  his  neighbor's  adjacent  close,  greater  than  wonld 
naturally  belong  to  him,  the  ^advantage  must  be  one  [816 
the  enjoyment  of  which  is  or  ought  to  be  known  to  the  neigh- 
bor, and  could,  without  destruction  or  serious  injury  to  his 
own  close,  be  interrupted  by  him."  And  this  was  accepted 
by  the  Attorhey-General  as  truly  representing  the  argument. 
As  2  &  3  Wm.  4,  c.  71,  was  couched  in  terms  which,  as  it 
has  been  held,  prevented  its  applying  to  this  case,  it  might 
be  necessary  in  considering  this  proposition,  to  decide  ques- 
tions of  great  importance,  which  had  never  yet  been  finally 
decided  ;  and,  therefore,  it  was  deemed  advisable  to  have 
the  assistance  of  the  learned  judges,  and  a  further  argument 
was  ordered. 

1  do  not  think  anything  was  said  at  the  second  argument 
that  was  not  involved  in  the  summary  of  the  first  argument 
which  I  have  above  quoted.  It  was  admitted  that  if  the 
proposition  was  correct,  no  lapse  of  time,  not  even  from  time 
immemorial,  could  give  a  rignt  of  support  to  a  building, 
such  as  to  oblige  the  owners  of  adjoining  land  to  respect  it ; 
and  that  the  same  would  have  been  before  2  &  8  Will.  4, 
c.  71,  and  still  was  in  cases  not  within  its  provisions,  the 
law  as  to  the  acquisition  by  enjoyment  of  the  right  to  require 
the  neighbors  to  respect  the  access  of  light  and  air  to  a  win- 
dow, unless  it  made  a  difFerence  that  the  enjoyment  in  this 
latter  case  could  be  easily  interrupted.  And  reference  was 
made  to  cases  which  were  said  to  bs  analogous,  such  as  that 
of  keeping  land  undrained,  so  as  to  act  as  a  reservoir  for 
springs,  Uhasemore  v.  Jitchards  (') ;  or  that  of  claiming  to 
have  uninterrupted  the  access  for  the  wind  to  a  windmill, 
Webb  V.  Bi7^d  (*) ;  and  it  was  said  that  the  principle  on 
which  those  cases  were  decided  was  one  which  showed  that 
there  was  no  right  of  support  acquired  by  the  common  law 
prescription  for  a  building,  though  it  had  stood  for  time 
immemorial,  and  if  that  was  so,  there  could  be  none  by  the 
prescription  for  a  shorter  period  created  by  the  modern  de- 
cisions; for  I  agree  with  Bramwell,  L.J.,  where,  in  Bryant 
V.  LefeMT  (•),  be  says  that  what  he  calls  the  expedient, 
introduced  by  these  decisions,  is  ancillary  to  the  doctrine  of 
prescription  at  common  law,  and  applicable  in  cases  where 
something  prevents  the  operation  of  the  common  law  pre- 
scription f rt)m  *time  immemorial,  and  is  therefore  only  [bl 7 
applicable  where  the  right  claimed  is  such  as,  if  immemo- 
rial, might  have  been  the  subject  of  prescription. 

0)  7  H.  L.  C,  849.  («)  18  C.  B.  (N.S.),  841 ;  81  L.  J.  (C.P.),  886. 
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My  Lords,  during  the  very  considerable  interval  that 
elapsed  between  the  first  argament  in  November,  1879,  and 
the  time  when  the  opinions  of  the  learned  judges  were  de- 
livered, the  15th  of  March,  1881, 1  have  at  intervals  bestowed 
consideration  on  this  proposition,  and  though  I  refrained 
from  finally  coming  to  a  decision  till  I  had  the  advantage  of 
considering  their  opinions,  I  was  strongly  impressed  with 
the  conviction  that  such  a  right  as  is  here  claimed,  was,  ac- 
cording to  the  established  law  of  England,  one  which  might 
be  acc^uired  by  prescription.  And  I  find  that  all  the  judges 
agree  m  that  result,  though  not  entirely  for  the  same  rea- 
sons, and  I  am  not  sure  that  any  of  them  would  have  quit« 
assented  to  the  train  of  reasoning  which  has  led  me  to  that 
same  result.  On  a  minor  point — whether  there  should  be  a 
new  trial  because  the  judge  at  the  trial  left  no  question  to 
the  jury  when,  as  it  was  said,  there  was  or  might  have  been 
evidence  produced  which  would  raise  a  question  of  fact 
which  might  have  been  a  defence, — the  learned  judges  are 
divided  in  opinion  ;  Lindley,  Lopes,  and  Bowen,  JJ.,  agree- 
ing with  the  majority  of  the  Court  of  Appeal  that  there 
should  be  a  new  trial ;  Pollock,  B.,  and  Field,  Manisty,  and 
Fry,  JJ.,  thinking  that  there  should  not.  It  is  not  neces- 
sary to  choose  between  the  divers  reasons  which  led  them  to 
the  same  result  on  the  first  point.  It  may  be  necessary  to 
do  so  on  this  minor  point,  where  their  reasons  led  to  differ- 
ent results.  I  have  come  to  the  conclusion  that  there  should 
not  be  a  new  trial.  I  will  state  the  reasoning  which  has  led 
me  to  these  conclusions. 

My  Lords,  I  cannot  agree  that  the  only  principle  on  which 
enjoyment  could  give  the  owner  of  property  a  prescriptive 
right  over  a  neighbor's  land  exceeding  what  would,  of  com- 
mon right,  belong  to  the  owner  of  that  property,  was  acqui- 
escence on  the  part  of  the  neighbor.  Nor  even  that  it  is  the 
chief  principle.  In  general  such  enlarged  rights  are  of  such 
a  nature  that  those  over  whose  property  they  are  enjoyed 
could  in  the  beginning  have  stopped  them  ;  and  a  failure  to 
stop  them  is  evidence  of  acquiescence,  and  may  afford  a 
81o]  ground  for  finding  that  there  was  ^an  actual  assent, 
but  that  is,  in  many  if  not  in  all  cases,  a  fiction ;  there  is 
seldom  a  real  assent.  But  no  doubt  a  failure  to  interrupt, 
when  there  is  power  to  do  so,  may  well  be  called  laches,  and 
it  seenas  far  less  hard  to  say  that  for  the  public  good  and  for 
the  quieting  of  titles  enjoyment  for  a  prescribed  time  shall 
bar  tne  true  owner  when  the  true  owner  has  been  guilty  of 
laches,  than  to  say  that  for  the  public  good  the  true  owner 
shall  lose  his  riglits,  if  he  has  not  exercised  them  during  the 
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prescribed  period,  whether  there  has  been  laches  or  not ;  but 
there  is  not  mnch  hardship.  Presumably  such  rights  if  not 
exercised  are  not  of  much  value,  and  though  sometimes 
they  are  *'Ad  ea  quse  frequentius  accidunt  jura  adaptan- 
tur."  This  ground  of  acquiescence  or  laches  is  often  spoken 
of  as  if  it  were  the  only  ground  on  which  prescription  was 
or  could  be  founded,  feut  I  think  the  weight  of  authority, 
both  in  this  country  and  in  other  systems  of  jurisprudence, 
shows  that  the  principle  on  which  prescription  is  founded 
is  more  extensive. 

Prescription  is  not  one  of  those  laws  which  are  derived 
from  natural  justice.  Lord  Stair,  in  his  Institutions,  treat- 
ing of  the  law  of  Scotland,  in  the  old  customs  of  which 
country  he  tells  us  prescription  had  no  place  (book  2,  tit. 
12,  s.  9),  says,  I  think  truly,  "Prescription,  although  it  be 
by  positive  Jaw,  founded  upon  utility  more  than  upon 
equity,  the  introduction  whereof  the  Ilomans  ascribed  to 
themselves,  yet  hath  it  been  since  received  by  most  nations, 
but  not  so  as  to  be  counted  amongst  the  laws  of  nations,  be- 
cause it  is  not  the  same,  but  different  in  diverse  nations  as  to 
the  matter,  manner,  and  time  of  it." 

It  was  called  by  the  old  Roman  lawyers  Usucapion  which 
is  defined  (Dig.,  lib.  41,  tit.  3,  De  usurpationibus  et  usuca- 
pionibus,  art  3,)  to  be  "adiectiodominiipercontinuationem 
possessionis  temporis  lege  definiti."  And  in  the  same  book 
and  title,  art.  1,  the  reason  is  given, — *'Bono  publico  usucar 
pio  introducta  est  ne  scilicet^  quarundam  rerum  diu  et  fere 
semper  incerta  dominia  essent,  quum  sufficeret  dominis  ad 
inquirendas  res  suas  statuti  temporis  spatium."  This  is 
precisely  the  object  with  which  modern  Statutes  of  Limita- 
tions are  established,  and  it  would  be  baffled  if  there  was  to 
be  a  further  inquiry  as  to  whether  there  had  been  acquies- 
cence on  the  part  of  the  true  owner.  It  is  both  fair  and  ex- 
pedient that  there  should  be  provisions  to  enlarge  the  time 
when  the^true  owners  are  under  disabilities  or  for  [819 
any  other  reason  are  not  to  be  considered  guilty  of  laches  in 
not  using  their  right  within  the  specified  period,  and  such 
provisions  there  were  in  the  Roman  law,  and  commonly  are 
in  modern  Statutes  of  Limitations,  but  I  take  it  that  these 
are  positive  laws,  founded  on  expedience,  and  varying  in 
different  countries  and  at  different  times.  The  minor  ques- 
tion whether  there  should  be  a  new  trial,  in  my  mind,  de- 
pends on  the  question  what  positive  laws  have  been  adopted 
by  the  English  courts.  To  return  to  the  Roman  law,  tjsu- 
capio^  it  will  be  noticed,  was  confined  to  the  dominvwrn^ 
nearly  equivalent  to  the  modern  phrase  of  the  legal  estate. 
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It  was  enunciated  in  the  laws  of  the  Twelve  Tables,  in  terms 
brief,  to  the  extent  of  being  obscure,  and  simple  to  the  extent 
of  being  rade — ^^  Usus  aactoritas  fundi  biennium,  cseterarnm 
omnium  annuus  est  usus.'^  This  for  centuries,  down  to  the 
time  of  Justinian,  continued  to  be  the  law,  as  far  as  re^rded 
the  dominiv/m^  within  the  old  territory  of  the  republic,  but 
side  by  side  with  it,  the  Prsetors  introduced,  by  their  edicts, 
Kju8  prcRtoriurri^  nearly  equivalent  to  the  modern  phrase  of 
equity,  which  practically  superseded  the  old  law,  and  in  the 
provinces  was  the  only  law.  No  one  who  has  ever  looked 
at  the  Digest  will  complain  of  this  Praetorian  law  as  brief ; 
nor  will  any  one  who  has  read  any  portion  of  it  fail  to  ad- 
mire the  skill  with  which  legal  principles  are  worked  out. 
Some  of  the  edicts  of  the  Prsdtors  are  so  obviously  just  and 
expedient,  and  are  so  tersely  expressed,  that  they  have  been 
generally  adopted,  and  are  quoted  as  legal  maxims  by  those 
who  often  do  not  know  whence  the^  came.  Two  edicts  were 
restitutory  i^^^  Pr®tor  ait,  Quod  vi  aut  clam  factum  est  (|[ua 
de  re  agitur  id  cum  experiendi  potestas  est,  restitnas  "  (Big., 
lib.  48,  tit.  24,  art.  1).  This  relieved  the  true  owner  from 
the  usucapio  which  transferred  the  dominium  in  conse- 
quence of  a  possession  of  two  years  if  the  possession  was  not 
peaceable,  or  not  open. 

*>  Ait  PrsBtor,  Quod  precario  ab  illo  babes  aut  dolo  malo 
fedsti  ut  desineres  habere  qua  de  re  agitur,  id  illi  restituas" 
(Dig.,  lib.  43,  tit  26,  art.  2).  This  relieved  him  from  the 
effect  of  a  possession  of  two  yoars  if  it  was  not  adverse,  or 
if  it  was  fraudulent.  By  a  prohibitory  edict,  *'Uti  possi- 
detis" (Dig.,  lib.  43,  tit  17),  tne  Prcetor  forbad  any  one  to 
disturb,  by  force,  any  possession  which  had  been  obtained 
820]  ^^  nee  vi,  nee  clam,  nee  precario."  And  on  the  ^basis 
principally,  but  not  exclusively,  of  those  three  edicts,  the 
Pnetors  established  what  was  called  the  ^^  prsescriptio  longi 
lenipom/*  I  will  read  what  Pothier  says  in  his  treatise 
*'De  la  Prescription,  Article  Pr61iminaire,  Article  3."  I 
quote  from  tlie  eighth  volume  of  Pothier' s  works  by  M. 
Dttpin,  p.  390 :  "  Suivant  oe  droit  pr6teur  le  posseaseur  de 
bonne  foi,  qui  avait  eu  une  possession  paisible  et  non  inter- 
rompue  sok  d'un  droit  incorporel,  soit  d'un  heritage  qui 
n'6tatt  pas  dn  nombre  de  ceux  qui  6taient  res  mancipi  pen- 
dant le  tiemps  de  dix  ans  inter  praesentes,  et  de  vingt  ans 
inl**r  absentee  ucquerait  aprds  Taccomplissement  du  temps 
de  sa  pi>3Bt^9Hifjn,  non  le  domaine  de  la  chose,  mais  une  pre- 
iwriptjDii  ou  Hu  de  non  reoevoir,  a  Teffet  d'exclure  la  de- 
mapde  to  rerendication  du  proprietaire  de  la  chose,  qui 
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qui  n'aarait  6te  intent^e  qu^aprds  I'accoraplissement  de  ce 
temps.  Depuis,  on  avait  aassi  accorde  une  action  utile  a  ce 
possesseur  pour  reFendiqaer  la  chose,  lorsqu'ii  en  avait 
perdu  la  posseaeion  aprds  raccomplissement  da  tempa  de  la 
prescription."  Thus  the  Prgjtors,  whilst  professing  to  leave 
the  Law  of  the  Tables  in  force,  at  least  within  the  old  terri- 
tory of  the  Bepublic,  practically  deprived  it  of  all  force. 
Justinian  by  two  laws  (Codex,  lib.  7,  tit.  26),  "De  nudo 
jure  Quiritium  tollendo,"  and  tit.  81,  "  De  usncapione  trans- 
lormanda,"  changed  all  this.  The  two  laws  are  couched  in 
terms  that  show  that  those  who  framed  them  had  very  little 
respect  for  antiquity,  and  were  intolerant  of  legal  fictions. 
Justinian,  sa^s  Pothier,  by  these  enactments  has  changed 
the  prescription  of  ten  and  twenty  years  into  a  true  *'usu- 
capio,"  for  they  have  caused  the  '* dominium"  to  pass  to 
the  possessor  of  the  heritage,  or  the  incorporeal  right  of 
which  he  has  bad  during  that  time  a  possession  or  quasi- 
possession  peaceable  and  not  interrupted. 

The  name  of  prescription  has,  however,  survived  the 
thinff.  And  in  the  numerous  provinces  into  which  France 
was  before  the  revolution  divided,  many  of  which  were  gov- 
erned by  their  own  customs,  the  laws  of  prescription  varied. 
Domat  in  his  treatise  on  the  Civil  Law  (I  quote  from  the 
translation  by  Doctor  Strahan),  book  3,  title  7,  s.  4,  says : 
"It  is  not  necessary  to  consider  the  motives  of  these  differ- 
ent dispositions  of  the  Roman  law,  nor  the  reasons  why 
they  are  not  observed  in  many  of  the  customs.  Every 
usage  hath  its  views,  and  considers  in  the  opposite  usages 
*their  inconveniences.  And  it  suflSoeth  to  remark  [8^1 
here  what  is  common  to  all  these  different  dispositions  of 
the  Roman  law,  and  of  the  customs  as  to  what  concerns  the 
times  of  prescriptions.  Which  consists  in  two  views ;  one, 
to  leave  to  the  owners  of  things,  and  to  those  who  pretend 
to  any  rights,  a  certain  time  to  recover  them ;  and  the  other 
to  give  peace  and  quiet  to  those  whom  others  wojild  disturb 
in  their  possessions  or  in  their  rights  after  the  said  time  is 
expired."  Those  who  fmmed  the  Code  Napoleon  had  to 
make  one  law  for  all  France.  To  facilitate  tneir  task  they 
divided  servitudes  into  classes,  those  that  were  continuous 
and  those  that  were  discontinuous,  and  those  that  were 
apparent  and  non-apparent  (Code  Civil,  Arts.  688,  689). 
Those  divisions,  and  the  definitions,  were,  as  far  as  I  can- 
discover,  perfectly  new ;  for  though  the  difference  between 
the  things  must  always  have  existed,  I  cannot  find  any 
trace  of  the  distinction  having  been  taken  in  the  old  French 
law,  and  it  certainly  is  not  to  be  found  in  any  English  law 
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authority  before  Gale  on  Easements  in  1839.     On  this  divi- 
sion their  legislation  was  founded.     The  first  Projet  of  the 
Code  allowed  continuous  servitudes,  whether  apparent  or    ■ 
not,  and  discontinuous  servitudes,  if  apparent,  to  be  gained 
by  title  or  by  possession  for  thirty  years.     The  Code  Civil 
as  it  was  finally  adopted  by  Article  690,  allows  servitudes, 
it  continuous  and  apparent,  to  be  acquired  by  title  or  by 
possession  for  thirty  yeara,  and  by  Article  691  enacts  that 
continuous  servitudes  not  apparent  and  servitudes,  if  dis- 
continuous, whether  apparent  or  not,  can  only  in  future  be 
established  by  titles,  but  saves  vested  rights  already  ac- 
quired.    The  authors  of  Lex  Pandectes  Francoises  (Pans, 
1804),  on  whose  authority  I  state  this,  say  C),  that  this  great 
change  from  the  principle  of  the  Projet  was  made  without 
any  publication  of  the  discussions  concerning  it,  or  of  the 
reasons  that  led  to  it.     And  they  state  more  openly  than  i 
should  have  expected  in  a  book  published  in  Pans  m  1804, 
that  in  their  opinion  it  was  not  an  improvement     It  cer- 
tainly has  never  been  received  in  English  law. 

I  think  that  what  I  have  above  stated  is  quite  enougn  to 
confirm  Lord  Stair's  position  that  the  laws  of  different 
countries  relating  to  prescription  are  positive  laws  differing 
822]  in  matter,  *manner,  and  time  in  different  countries. 
I  think  that,  though  the  English  law  as  to  prescription  was, 
beyond  controversy,  greatly  derived  from  the  Roman  law, 
the  very  words  of  which  are  often  quoted  in  the  earli^t 
English  authorities,  yet,  to  borrow  the  idea  expressed  DV 
Domat  in  the  passage  I  have  above  cited,  every  system  ot 
law  is  founded  on  its  own  ideas  of  expediency,  and  that  we 
must  look  to  the  English  decisions  to  see  what  pnncipies 
have  been  adopted  in  it,  as  upon  the  balance  of  .^^^onv^- 
ience  and  convenience  expedient,  and  what  have  in  it  oeen 
rejected  as  on  the  balance  inexpedient. 

It  cannot  be  disputed  that  from  the  earliest  times  tne 
owner  of  adjoining  land  was  bound  to  respect  the  access  oi 
light  and  air  acquired  by  enjoyment  of  an  ancient  window 
The  immemorial  custom  of  London  to  build  upon  an  ancient 
foundation,  though   thereby  an   ancient   window  was  on- 
structed,  which  vras  pleaded  and  held  to  be  a  good  custom 
in  Hughes  v.  Kerne,  a.d.  1613 C),  proves  the  great  antic^uity 
of  this  law.     But  as  far  as  I  find,  the  first  mention  of  it  in 
a  reported  case  is  Bowry  and  Pop^s  CaseC).     I  will  read 
the  whole  of  it,  for  though  the  point  actually  decided  was 
only  that  a  window  first  erected  in  the  reign  of  Queen  Mary, 

(M  Vol.  V,  p.  488.  (8)  1  Leon..  168  ;  Michaelmas,  29  d  30 

O  Yelv.,  216.  Eliz.,  a.d.  1587. 
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that  is,  after  1653,  and  not  later  than  1568,  had  not  acquired 
in  1587  the  status  of  an  ancient  window,  I  think  the  opinion 
of  the  court  on  points  not  actually  decided  is  important. 
"Bowry  brought  an  action  upon  the  case  against  Pope,  and 
declared  that  in  the  time  of  Edward  YI,  the  Dean  and 
Chapter  of  Westminster  leased  two  houses  in  St.  Martin's, 
in  Liondon,  to  Mason  for  sixty  years.  The  which  Mason 
leased  one  of  the  said  houses  to  one  A.,  and  covenanted  by 
the  indenture  of  lease  with  the  said  A.,  that  it  should  be 
lawful  for  the  said  A.,  his  executors  and  assigns,  to  make  a 
window  in  the  shop  of  the  house  so  to  him  assigned,  and 
afterwards  in  the  time  of  Queen  Mary  a  window  was  made 
accordingly  where  no  window  was  there  before.  And  after- 
wards A.  assigned  the  said  house  to  the  plaintiff.  And  now 
Pope,  having  a  house  adjoining,  had  erected  a  new  building 
^wper  solum  ipsius  Pope  ex  opposito  the  said  new  window, 
so  as  the  new  window  is  thereby  stopped.  The  defendant 
pleaded  not  guilty,  and  it  was  found  tor  the  plaintiff.  And 
it  was  moved  for  the  defendant  in  arrest  of  judgment  that 
*here  upon  the  declaration  appeareth  no  cause  of  [823 
action,  for  the  window,  in  the  stopping  of  which  the  wrong 
is  assigned,  appears  upon  the  plaintiff's  own  showing  to  be 
of  late  erected  scilicet  in  the  time  of  Queen  Mary.  The 
stopping  of  which  by  any  act  upon  my  own  land  was  held 
lawful  and  justifiable  by  the  whole  court.  But  if  it  were 
an  ancient  window  time  out  of  memory,  &c.,  there  the  light 
or  benefit  of  it  ought  not  to  be  impaired  by  any  act  what- 
soever, and  such  was  the  opinion  of  the  whole  court.  But 
if  the  case  had  been  that  the  house  and  soil  upon  which 
Pope  had  erected  the  said  building  had  been  under  the 
estate  of  Mason,  who  covenanted  as  above  said,  then  Pope 
could  not  have  justified  the  nuisance,  which  was  granted  by 
the  whole  court." 

It  is  for  this  last  opinion  that  I  cite  the  case.  The  Court 
of  Common  Pleas  do  not  seem  to  have  felt  the  difficulty 
which  pressed  so  strongly  on  Littledale,  J.,  in  Moore  v.  Raw- 
son{%  and  which  leads  Fry,  J.,  in  his  very  able  opinion,  to 
declare  that  this  right  does  not  lie  in  grant.  Tney  seem 
to  have  had  no  doubt  that  the  express  covenant  operated 
as  a  grant  of  the  window,  and  that  neither  Mason  nor  any 
who  held  under  his  estate,  could  derogate  from  that  grant 
by  stopping  the  benefit  of  the  window. 

In  Trinity,  29  Eliz.,  about  nine  months  later,  the  Queen's 
Bench,  in  Bland  v.  Moseley,  decided  the  second  point  re- 
solved by  the  Common  Pleas  the  same  way,  and  they  also 

(')  8  B.  A  C,  832. 
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seem  to  have  agreed  with  the  third  resolatioD.  The  case 
is  cited  in  Aldred^s  Case{^).  The  reasons  as  reported 
by  Lord  Coke,  are:  **It  may  be  that,  before  time  of  mem- 
ory, the  owner  of  the  said  piece  of  land  has  granted  to  the 
owner  of  the  said  hoase  to  have  the  said  windows  without 
any  stopping  of  them,  and  so  the  prescription  may  have  a 
lawful  beginning ;  and  Wray,  G. J.,  then  said  that  tor  stop- 

f)ing  as  well  of  the  wholesome  air  as  of  light,  an  action 
ies,  and  damages  shall  be  recovered  for  them,  for  both  are 
necessary,  for  it  is  said  et  ^escitwr  a'wra  (ziherea^  and  the 
said  words  Tiorrida  ienebritaie  are  significant,  and  implv 
the  benefit  of  the  light.  Bat  he  said  that  for  prospect,  which 
is  a  matter  only  of  delight  and  not  of  necesedty,  no  action 
824]  lies  for  stopping  thereof,  ^and  yet  it  is  a  great  com- 
mendation of  a  hoase  if  it  has  a  long  and  large  prospect, 
unde  didtuTj  laudaturque  domtis  tongas  qucB  prospicU 
agros.  But  the  law  does  not  give  an  action  for  snch  things 
of  delight." 

It  will  be  noticed  that  not  a  word  is  said  abont  the  possi- 
bility of  obstructing  the  light ;  and,  indeed,  it  seems  to  me 
clear  that  no  one  could  ever  have  thought  of  stopping  his 
neighbor's  lights  by  hoardings,  until  it  was  established  that 
uninterrupted  enjoyment  for  a  period  short  of  time  imme- 
morial would  give  a  right.  Then  some  ingenious  lawyer 
thought  of  that  easy  mode  of  preventing  the  acquisition  of 
a  right  in  a  window  not  yet  jjrivileged.  The  distinction  be- 
tween a  right  to  light  and  a  right  of  prospect,  on  the  f^round 
that  one  is  matter  of  necessity  and  the  other  of  delight,  is 
to  my  mind  more  quaint  than  satisfactory.  A  much  oetter 
reason  is  given  by  Lord  Hardwicke  in  Attorney -OenercU  v. 
Doug7ity{*),  where  he  observes  that  if  that  was  the  case  there 
could  be  no  great  towns.  I  think  this  decision,  that  a  ri^ht 
of  prospect  is  not  acquired  by  prescription,  shows  that,  whilst 
on  the  balance  of  convenience  and  inconvenience,  it  was  held 
expedient  that  the  right  to  light,  which  could  only  impose  a 
burthen  upon  land  very  near  the  house,  should  be  protected 
when  it  had  been  long  enjoyed,  on  the  same  gronnd  it  was 
held  expedient  that  the  right  of  prospect,  which  would  impose 
a  burthen  on  a  very  large  and  indefinite  area,  should  not  be 
allowed  to  be  created,  except  by  actual  agreement  And 
this  seems  to  me  the  real  ground  on  which  Webb  v.  BirdO 
and  ChaseTnore  v.  Richards  (*)  are  to  be  supported.  The 
rights  there  claimed  were  analogous  to  prospect  in  this,. 

O  9Co.  Rep.,  58  b.  (»)  10  C.    B.    (N.S.)    268;    18  C.  R 

(»)  2  Vea.  Sen.,  468.  (N.S.),  841. 

(*)  n  H.  L.  C,  849. 
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that  they  were  vague  and  undefined,  and  very  extensive. 
Whether  that  is  or  is  not  the  reason  for  the  distinction  the 
law  has  always,  since  Bland  v.  Moseley^  been  that  there  is 
a  distinction  ;  that  the  right  of  a  window  to  have  light  and 
air  is  acquired  by  prescription,  and  that  a  right  to  have  a 
prospect  can  only  be  acquired  by  actual  agreement 

Shury  V.  Figotij  decided  in  1625,  is  reported  in  Palmer, 
444*;  Popham,  166  ;  3  Bulstrode,  339  ;  Noy,  84 ;  Latch,  163 ; 
and  W.  •  *Jone8,  146.     It  seems  to  have  excited  a    [825 

good  deal  of  attention,  and  many  things  collaterally  to  have 
een  discussed  which  were  not  necessary  for  the  decision. 
The  actual  point  decided  in  8/tury  v.  Pigott  was,  that  in  a 
conveyance  there  was  (though  nothing  was  said)  an  implied 
grant  that  neither  the  conveyor  nor  any  one  who  claimed 
under  him  should  use  their  lands  so  as  to  deprive  the  prop- 
erty conveyed  of  what  was  necessary  for'  its  enjoyment,  m 
that  case  an  artificial  supply  of  water ;  a  principle  which, 
in  the  case  of  a  house,  would  certainly  include  support. 

In  Palmer  v.  Fleshees  (')  the  first  point  ruled  by  Twysden 
and  Wyndham,  JJ.,  was,  ^'  it  I,  being  seised  of  land,  lease 
forty  feet  to  A.,  to  erect  a  house  upon  it,  and  other  forty 
feet  to  B.,  to  erect  a  house  on  it,  and  one  of  them  builds  a 
house,  and  then  the  other  dig  a  cellar  in  his  land  by  which 
the  wall  of  the  first  house  adjoining  falls,  no  action  lies  for 
this.  And  so  they  said  it  had  been  adjudged  in  Shury  v. 
PigoWs  Case  ('),  for  each  can  make  the  best  advantage  of  his 
own,  but  to  them  it  seemed  that  the  law  was  otherwise  if  it 
had  been  an  ancient  wall  or  house  which  fell  by  this  digging/' 
The  reference  to  Shwy  v.  Pigott {^)  shows  that  in  this  place 
"ancient"  means  ** existing  before  the  conveyance  of  the 
land."  The  point  actually  decided  was  as  to  light,  and  the 
raiio  decidendi  is  thus  stated  in  the  report  in  1  Levinz, 
123.     "  It  was  resolved  that,  although  it  be  a  new  messuage, 

?et  no  person  who  claims  the  land  by  purchase  under  the 
uilder"  (vendor)  "can  obstruct  the  lights  any  more  than 
the  builder  himself  could,  who  cannot  derogate  from  his 
own  grant,  by  Twysden  and  Wyudham,  JJ.,  Hyde,  being 
absent  and  Kelynge  doubting.  For  the  lights  are  a  neces- 
sary and  essential  part  of  the  house.  And  Kelynge'said, 
Suppose  the  land  had  been  sold  first  and  the  house  after,  the 
vendee  of  the  land  might  stop  the  lights.  Twysden,  to  the 
contrary,  said,  Whether  the  land  be  sold  first  or  afterwards, 
the  vendee  of  the  land  cannot  stop  the  lights  in  the  hands  of 
the  vendor  or  his  assigns.  But  all  agreed  that  a  stranger  hav- 

0)    1  Sid.,  167.  strode,  889;  Noy,   84;  Latch,  163;  W. 

(*)  Palmer,  444 ;  Popham,  166 ;  8  Bui-    Jones,  145. 
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ing  lands  adjoining  to  a  messuage  newly  erected,  may  stop 
826]  the  lights,  for  the  building  of  any  man  on  his  *land8 
cannot  hinder  his  neighbor  from  doing  what  he  will  with  his 
own  lands  ;  otherwise  if  the  messuage  be  ancient,  so  that  he 
has  gained  a  right  in  the  lights  by  prescription."  I  say  noth- 
ing as  to  the  questions  whether  there  is  an  implied  reservation 
where  the  lands  are  parted  with,  as  well  as  an  implied  grant 
where  the  house  is  parted  with  ;  or  whether,  when  the  land 
is  sold  before  the  house  is  erected  on  it,  but  on  the  terms 
that  a  house  is  to  be  built,  the.  purchaser  is  driven  to  have 
iBecourse  to  equity  to  protect  his  subsequently  built  house ; 
as  neither  of  these  questions  is  raised  by  the  facts  in  the 
present  case. '  But  1  think  it  is  now  established  law  that 
one  who  conveys  a  house  does,  by  implication  and  without 
express  words,  grant  to  the  vendee  all  that  is  necessary  and 
essential  for  the  enjoyment  of  the  house,  and  that  neither  he, 
nor  any  who  claim  under  him,  can  derogate  from  his  grant 
by  using  his  land  so  as  to  injure  what  is  necessary  and 
essential  to  the  house.  And  I  think  that  the  right  of  sup- 
port from  the  adjoining  soil  is  necessary  and  essential  for 
the  enjoyment  of  the  house. 

Now,  if  the  motive  for  introducing  prescription  is  that 
given  in  the  Digest,  lib.  xli,  tit.  3,  art.  1,  quoted  before,  I 
think  it  irresistibly  follows  that  the  owner  of  a  house,  who 
has  enjoyed  the  house  with  a  de  facto  support  for  the  period 
and  under  the  conditions  prescribed  by  law,  ought  to  be  pro- 
tected in  the  enjoyment  of  that  support,  and  should  not  be 
deprived  of  it  by  showing  that  it  was  not  originally  given  to 
him.  And  I  think  that  the  decisions  ending  in  nackhouse 
V.  Bonomi  ('),  which  is  put  in  a  very  clear  light  by  Manisty, 
J.,  in  his  opinion,  decide  that  he  should  not  be  deprived 
of  it.  Fry,  J.,  thinks  those  decisions  are  contrary  to  prin- 
ciple, but  too  strong  to  be  departed  from.  I  have  come  to 
the  conclusion,  for  the  reasons  I  have  given,  that  they  are 
founded  on  principle. 

But  it  still  remains  to  inquire  whether  any  of  the  doc- 
trines established  by  the  English  law,  which  on  the  ground 
of  expediency  prevent  the  acquisition  of  a  right  by  enjoy- 
ment, would  apply. 

In  Backhouse  v.  Bonomi  (')  the  workings  which  did  the 
mischief  were  at  a  considerable  distance  from  the  plaintiff's 
827]  house,  and  *would  not  have  done  any  harm  if  the 
intervening  minerals  had  not  been  previously  removed  by 
the  defendant.  Very  different  considerations  may  arise 
where  the  intervening  minerals  have  been  removed  by  the 

0)  9  EL  L.  C,  50S. 
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plaintiff  himself,  or  those  under  whose  estate  he  claims,  or 
even  by  a  third  person.  I  express  no  opinion  as  to  this, 
because  it  is  not  i-aised  by  the  facts ;  but  I  mention  the  Cor- 
poration  of  Birmingham  v.  Allen  {'),  as  Lush,  J.,  did  be- 
low, to  show  that  it  has  not  been  overlooked. 

Neither  do  I  think  it  necessary  to  express  any  opinion  as 
to  the  distinction  taken  in  Solomon  v.  Vintners^  Company  i^) 
where  it  was  said  that,  at  all  events,  the  rights,  if  it  could  be  ac- 
quired against  the  next  adjoining  house,  could  not  be  acquired 
when  there  were  intervening  properties,  for,  in  this  case,  the 
defendants'  land  which  they  excavated  was  next  adjoining 
to  the  plaintiffs'  house ;  and  I  think  the  right  to  support 
from  the  adjoining  land  is  not  open  to  the  objection  that  it 
is  extensive  and  indefinite,  and  so  far  analogous  to  a  pros- 
pect. It  seems  much  nearer  in  analogy  to  the  right  to  the 
access  of  light  to  a  window ;  perhaps  if  it  were  res  Integra 
one  might  doubt  if  it  was  expedient  to  protect  an  ancient 
window.  But  I  see  no  ground  for  doubting  that  the  right 
to  forbid  digging  near  the  foundations  of  a  house  without 
taking  proper  precautions  to  avoid  injuring  it,  is,  for  the  rea- 
sons given  by  Lush,  J.  ("),  one  very  little  onerous  to  the 
neighbors,  and  one  which  it  is  expedient  to  give  to  the 
owner  of  the  house. 

No  question  here  arises  as  to  tUe  effect  of  any  disability 
on  the  part  of  the  owner  of  the  land,  nor  as  to  the  effect  of 
any  restrictions  arising  from  the  state  of  the  title. 

6ut  a  question  does  arise  as  to  whether  there  was  not,  or 
at  least  might  have  been,  evidence  of  something  which  would 
prevent  the  enjoyment  here  being  of  that  nature  which 
would  give  rise  to  prescription  on  the  ground  that  the  pos- 
session was  not  open.  The  edict  of  the  Praetor  that  posses- 
sion must  not  be  vi  vel  clam,  as  I  think,  is  so  far  adopted 
in  English  law  that  no  prescriptive  right  can  be  acquired 
where  there  is  any  concealment,  and  probably  none  where 
the  enjoyment  has  not  been  open.  And  in  cases  where  the 
*enjoyment  was  in  the  beginning  wrongful,  and  the  [828 
owner  of  the  adjoining  land  may  be  said  to  have  lost  the 
full  benefit  of  his  rights  through  his  laches,  it  may  be  a  fair 
test  of  whether  the  enjoyment  was  open  or  not  to  ask 
whether  it  was  such  that  the  owner  of  the  adjoining  land,  but 
for  his  laches,  must  have  known  what'  the  enjoyment  was, 
and  how  far  it  went.  But  in  a  case  of  support  where  there 
is  no  laches,  and  the  rights  of  the  owner  of  the  adjoining 
land  are  curtailed  for  the  public  benefit,  on  the  assumption 

(1)  6  Ch.  D.,  284 ;  22  Eng.  R.,  811.  (*)  4  H.  dk  N.,  686. 

(»)  8  a  B.  D.,  89;  28  Eng.  R.,  84. 
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tbat,  in  general,  rights  not  exercised  daring  a  long  time  are 
not  of  mnch  valae,  and  that  it  is  for  the  pablic  good  that 
such  rights  (generally  trifling)  should  be  curtailed  in  favor 
of  quieting  title ;  where  that  is  the  principle,  I  do  not  see 
that  more  can  be  requisite  than  to  let  the  enjoyment  be  so 
open  that  it  is  known  that  some  support  is  being  enjoyed  by 
the  building.  That  is  enough  to  put  the  owner  of  the  land 
on  exercising  his  full  rights,  unless  be  is  content  to  suffer  a 
curtailment,  not  in  general  of  any  consequence.  And  in 
the  present  case  all  that  is  suggested  is  that  the  plaintiffs^ 
building  was  not  an  ordinary  house,  but  a  building  used 
as  a  factory,  which  concentrated  a  great  part  of  its  weight 
on  a  pillar.  It  had  stood  for  twenty-seven  years,  and,  as  far 
as  appears,  would,  but  for  the  defendants'  operations,  have 
stood  for  many  more  years ;  and  there  was  nothing  in  the 
nature  of  concealment.  Any  one  who  entered  the  factory 
must  have  seen  that  it  was  supported  in  a  great  degree  by 
the  pillar.  And  there  is  not  the  slightest  suggestion  that 
those  who  made  the  excavation  were  not  perfectly  aware 
that  the  factory  did  rest  on  the  pillar,  or  that  tbey  took  such 
precautions  as  would  have  been  sufficient  if  the  building 
had  been  supported  in  a  more  usual  way,  but  that  the  mis- 
chief happen^  from  its  unusual  construction.  That  being 
so,  I  am  at  a  loss  to  see.  what  question  the  learned  judge 
could,  at  the  trial,  on  this  evidence  have  left  to  the  jury,  be^ 
yond  the  question  whether  the  building  had  for  more  than 
twenty  years  openly,  and  without  concealment,  stood  as  it 
was  and  enjoyed  without  interruption  the  support  of  the 
neighboring  soil.  The  judge  offered  to  ask  the  jury  if  the 
building  fell  on  account  of  the  weight  of  thegoods  stored  on 
the  upper  story,  and  I  cannot  see  what  else  could  have  been 
asked. 

829]  *The  second  defence  is  a  question  of  pure  law. 
Ever  since  Quarmanv.  Burnetii')  it  has  been  considered 
settled  law  that  one  employing  another  is  not  liable  for  his 
collateral  negligence  unless  the  relation  of  master  and  ser- 
vant existed  between  them.  So  that  a  person  employing  a 
contractor  to  do  work  is  not  liable  for  the  negligence  of  thai 
contractor  or  his  servants.  On  the  other  hand,  a  person 
causing  something  to  be  done,  the  doing  of  which  casts  on 
him  a  duty,  cannot  escape  from  the  responsibility  attaching 
on  him  of  seeing  that  duty  performed  by  delegating  it  to  a 
contractor.  He  may  bargain  with  the  contractor  that  he 
shall  perform  the  duty  and  stipulate  for  an  indemnity  from 
him  if  it  is  not  performed,  but  he  cannot  thereby  relieve 

C)  6  M.  A  W.,  499. 
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himself  from  liability  to  those  injured  by  the  failure  to  per- 
form it :  Hole  v.  Slttingbourne  Hailway  Co.  C) ;  Pickard  v. 
Smith  (') ;  Tarry  v.  Ashton  ("). 

I  do  not  think  either  side  disputed  these  principles,  nor 
that,  in  Bower  v.  Peate{*\  the  Queen's  Bench  Division 
thought  that  the  case  of  a  man  employing  a  contractor  to 
excavate  near  the  foundation  of  a  house  which  had  a  right 
of  support,  fell  within  the  second  class  of  cases ;  nor  that, 
if  correctly  decided,  that  case  was  decisive.  But  Butler  v. 
JSunter  (*)  was  relied  on,  which  case  the  Court  of  Exchequer 
held  fell  within  the  first  class  of  cases.  I  am  not  quite  sure 
that  I  understand  from  the  report  what  the  state  of  the  evi- 
dence was.  But  assuming  that  the  defendants  are  right  in 
saying  that  it  was  such  as  to  make  the  case  not  distinguish- 
able from  Bower  v.  Peate  (*),  I  think  that  the  reasoning  in 
Bower  v.  Peate  (*)  is  the  more  satisfactory  of  the  two. 

My  Lords,  the  Court  of  Appeal  in  this  case  ordered  that 
unless  the  defendants  elected  within  fourteen  days  to  take 
a  new  trial,  judgment  should  be  entered  for  the  plaintiffs. 
.  If  your  Lordships  take  the  view  of  the  case  which  I  have 
stated,  and  which  is  that  of  Lush,  J.,  Pollock,  B.,  Field, 
Manisty,  and  Fry,  JJ.,  it  will  be  sufficient  to  dismiss  the 
appeal,  for  the  time  for  the  election  to  take  a  new  trial  is 
long  passed,  and  it  need  not  be  noticed. 

*LoRD  Watson  :  My  Lords,  it  is  unnecessary  for  [830 
me  to  make  any  lengthened  observations  in  this  case.  See- 
ing that  my  opinion  is  in  substantial  concurrence  with  what 
has  already  been  said,  few  words  of  explanation  will  suffice 
to  express  m^  views. 

I  am  of  opinion  that  a  right  to  lateral  support  from  the 
adjoining  soil  may  be  acquired  for  a  building  which  has  en- 
joyed that  support  peaceably  and  without  interruption  for 
the  prescriptive  period  of  twenty  years.  That  proposition 
appears  to  me  to  have  been  recognized  as  the  law  of  Eng- 
land in  a  long  series  of  weighty,  if  not  conclusive,  judicial 
opinions,  and  to  have  been  tacitly  accepted  by  this  House 
in  the  case  of  Backhouse  v.  Bonomi  ("). 

The  obligation  which  the  creation  of  such  a  right  by  user 
imposes  upon  the  owner  of  the  adjacent  soil,  is  to  give  con- 
tinned  support  to  the  building.  Consistently  with  that  ob- 
ligation he  can  make  any  lawful  use  of  his  land  which  he 
thinks  proper.  He  may  dig  into,  or  even  remove,  the  strata 
from  which  the  building  derives  support,  provided  he  gives 

(')  6  H.  «k  N..  488.  (<)  1  a  B.  D.,  821 ;  16  Eng.  R.,  874. 

(»)  10  C.  B.  (N.S.),  473,  (»)  7  H.  &  N.,  826. 

(»)  1  Q.  B.  D.,  814;  16  Eng.  B,,  867.  (•)  9  H.  L.  C.  603. 
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eflScient  substituted  support,  by  means  of  a  retaining  wall 
or  other  device.  Tlie  proprietor  of  the  building  cannot,  ac- 
cording to  the  decision  in  Backhouse  v.  Bonomi{^\  complain 
that  his  right  has  been  infringed,  unless  and  until  the  sta- 
bility of  the  edifice  has  been  aflfected  by  the  withdrawal  of 
its  lateral  support.  I  agree  with  the  noble  and  learned  Lord 
on  the  woolsack  in  holding  the  right  in  question  to  be  a 
proper  easement,  and  in  the  results  which  follow  from  taking 
that  view  of  its  character.  In  one  sense  every  easement  may 
be  regarded  as  a  right  of  property  in  the  owner  of  the  domi- 
nant tenement,  not  a  full  or  absolute  right,  but  a  limited 
right  or  interest  in  land  which  belongs  to  another,  whose 
plenum  dominium  is  diminished  to  the  extent  to  which  his 
estate  is  aflfected  by  the  easement.  But  a  right  constituted 
in  favor  of  estate  A.  and  its  owners,  in  or  over  the  adjoining 
lands  of  B.,  is  in  my  opinion  of  the  nature  of  an  easement, 
and  that  whether  such  right  is  one  of  the  natural  incidents 
of  property,  or  has  its  origin  in  grstnt  or  prescription. 
831]  *I  am  unable  to  regard  the  right  of  support  to  a 
building,  whether  lateral  or  vertical,  as  a  negative  easement,  • 
and  I  concur  in  the  observations  which  have  been  made 
upon  that  point  by  the  noble  and  learned  Lord  on  the  wool- 
sack, as  well  as  by  Lindley  and  Bowen,  35.  It  appears  to 
me  to  be  as  truly  a  positive  easement,  as  the  well  known 
servitude  oneris  ferendi^  when  a  wall  or  beam  is  rested  on 
the  servient  tenement.  The  distinction  between  positive  and 
negative  easements  may  not  be  of  vital  importance  in  the 
present  case;  but  in  dealing  With  this  point  I  am  probably 
influenced  by  the  consideration  that  a  decision  to  the  eflFect 
that  an  easement  of  lateral  support  to  buildings  is  negative, 
would  form  an  unsatisfactory  precedent  in  another  part  of 
the  country  where  positive  servitudes  alone  are  capable  of 
being  acquired  by  prescriptive  enjoyment. 

It  appears  to  me,  for  reasons  which  have  already  been 
fully  explained  by  your  Lordships,  that  the  respondents 
have  adduced  proof  of  possession  for  the  prescriptive  period 
sufficient  to  establish  their  right  to  support  from  the  adja- 
cent soil,  for  the  new  or  altered  building  which  Las  stood 
for  the  last  twenty-seven  years.  I  do  not  think  that  any 
question  of  fact  is  disclosed  by  the  pleadings  or  by  the  evi- 
dence in  the  case,  which  ought  to  have  been,  but  was  not, 
submitted  to  the  jury. 

Upon  the  point  of  law  which  was  not  remitted  to  the 
learned  judges  who  have  favored  the  House  with  their  opin- 
ions upon  the  main  questions  arising  in  this  appeal,  I  agree 

•  (•)  9  H.  L.  C,  603. 
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with  your  Lordships.  The  operations  of  the  Commissioners 
were  obviously  attended  with  dancer  to  the  building  in 
question ;  but  these  appellants  seek  to  shelter  themselves 
Irom  responsibility  by  proving  that  they  took  their  contractor 
bound  to  adopt  all  measures  necessary  for  ensuring  the 
safety  of  the  building.  When  an  employer  contracts  for  the 
performance  of  work,  which  properly  conducted  can  occa- 
sion no  risk  to  his  neighbor's  nonse  which  he  is  under  obli- 
tion  to  support,  he  is  not  liable  for  damage  arising  from  the 
negligence  of  the  contractor.  But  in  cases  where  the  work 
is  necessarily  attended  with  risk,  he  cannot  free  himself 
from  liability  by  binding  the  contractor  to  take  effectual 
precautions.  He  is  bound,  as  in  a  question  with  the  party 
injured,  to  see  that  the  contract  is  *performed,  and  [83^ 
is  therefore  liable,  as  well  as  the  contractor,  to  repair  any 
damage  which  may  be  done. 

I  therefore  concur  in  the  judgment  which  has  been  pro- 
posed by  your  Lordships. 

Judgment  affirmed^  and  the  appeals  dismissed 
with  costs. 

Lords'  Journals,  14th  June,  1881. 

Solicitors  for  appellant  Dalton :  Prior,  Bigg,  Church  & 
Adorns. 

Solicitors  for  appellants  the  Commissioners  :  Hare  &  Fell, 
for  Solicitor  to  the  Treasury. 

Solicitors  for  respondents:  Shum,  Grossman,  Qrossman 
&  Prichard,  for  Stanton  &  Atkinson,  Newcastle-on-Tyne. 

See  ante,  p.  588  note.  along  with  it.     The  same  is  trae  of  a 

In  the  case  of  an  aqueduct,  as  in  that  cliange  of  the  course  of  the  aqueduct, 

of  a  way,  the  owner  of  the  easement  rendered  necessary  by  the  act  of  the 

may  peaceably  pursue  his  right  against  owner  of  the  servient  estate, 

any  obstructions  which  the  landowner  In  an  action  by  the  owner  of  an  aque- 

throws  in  the  way  of  its  enjoyment.  duct  against  the  owner  of  the  land,  or 

If  blasting  in  a  quarry  undermine  an  one  acting  under  his  license,  for  dam- 
aqueduct,  its  owner  may  adopt  new  ages  resulting  from  quarrying  beneath 
means  of  supporting  it  in  its  place,  and  the  aqueduct,  the  verdict  must  give 
if  a  broader  base  for  the  new  support  complete  satisfaction  for  the  whole  in- 
than  the  width  of  theoriginal  location  of  jury.  If  the  jury  by  their  verdict  allow 
the  aqueduct  had  been  rendered  neces-  only  the  cost  of  the  structure  less  than 
sary  by  the  blasting,  it  is  not  trespass  permanent,  they  are  to  add  a  fund,  the 
on  the  owner  of  the  soil  to  use  his  land  interest  of  which  would  be  sufficient 
for  that  purpose.  to  keep  the  structure  in  permanent  re- 

An  aqueduct  has  the  right  of  sup-  pair.  But  the  defendant  in  such  a  case 
port  in  the  land,  and  if  blasting  under  is  not  to  be  subjected  to  an  indefinite 
it  within  the  limits  of  its  location  by  liability  for  all  future  acts  of  the  quarry 
the  landowner  deprive  it  of  its  former  owners  doing  damage  to  an  aqueduct 
support,  the  right  still  remains,  and  its  legally  located  and  properly  built, 
enjoyment  may  be  reclaimed  with  the  It  is  not  the  negligence  of  the  work- 
incidents   which    necessarially    went  ers  in  the  quarry  which  would  render 
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them  liable  m  such  a  case,  bat  the  case  for  injaries  occasioned  by  the  acts 

effect  of  their  acts,  negligent  or  not,  to  of  his  grantees,  though  holding  the 

disturb  the  plaintiffs  in  the  enjoyment  quarry  under  his  warranty  deed :  Bock- 

of  a  dominant  right.  land  Water  Co.  v.  TiUaon,  75  Maine, 

The  defendant  is  not  liable  in  such  a  170. 


[6  Appeal  Cases,  833.] 
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833]  *Paterson  and  Others,  Appellants;  Provost,  &c., 
OF  St.  Andrews,  and  James  Bain  and  Others,  Respon- 
dents. 

Poww  of  Magixtrates  in  the  eosereUe  of  AdministraUon  to  make  Road  over  Land 
held  for  PvbUc  Becre<Uion — ConstitiUion  of  new  Eights  and  Burdens — AUena- 
tion  of  Solum, 

Magistrates  for  a  bui^h  held  the  links  from  time  immemorial  for  behoof  of  the 
inhabitants,  and,  inter  o/ia,  subject  to  the  obligation  of  preserving  the  same  for  the 
purposes  of  the  game  of  golf  and  for  the  recreation  and  amusement  of  the  inhabi- 
tants. They  had  from  time  to  time  exercised  powers  of  administration  and  manage- 
ment over  the  links,  such  as  the  letting  of  the  pasturage,  the  regulation  of  bleaching 
clothes  on  the  links,  the  construction  of  a  sloping  walk,  and  the  levelling  and  filling 
up  other  portions  of  the  ground.  The  majB^strates  proposed  to  make  a  macadamised 
road  along  the  outside  boundary  of  the  links,  where  that  boundary  adjoins  certain 
feus  let  off  by  them  in  1820,  which  fens  are  no  longer,  in  point  oi  law,  part  of  the 
links. 

P.,  an  inhabitant  of  the  burgh  and  member  of  the  principal  golfing  club  there,  and 
others,  the  appellants,  sought  by  note  of  suspension  and  interdict  to  restrain  the 
magistrates  either  from  musing  the  road  or  from  permitting  any  road  to  be  used  in 
that  place  for  wheel  traffic: 

Heldt  substantially  affirming  the  decision  of  the  judees  of  the  court  below,  but 
altering  their  ioterlocutor,  that  the  evidence  proved  that  the  proposed  road 
would  nave  no  substantial  interference  with  the  obligation  of  golfing,  <fec.,  and  that 
the  road  might  be  reconciled  with  its  due  observance ;  but  that  it  was  inconsistent 
with  that  obligation  for  the  magistrates  to  alienate  any  part  of  the  solum  of  the 
ground  In  question,  or  to  abdicate  their  existing  powers  of  administration  either  by 
granting  private  easements  to  particular  indiviauals,  or,  having  made  the  road,  to 
create  a  public  easement  by  defeating  it  to  the  public. 

Held,  also,  that  the  respondents  were  not  entitied  to  their  costs  in  the  appeal  on 
the  grounds  that  the  alteration  made  in  the  interlocutor  of  the  court  below  was 
wanted  to  give  complete  security  to  the  interests  represented  by  the  appellants ;  and 
because  the  attitude  of  both  sets  of  respondents  before  action  brought  was  such  as  to 
Justify  the  institution  of  some  action  for  the  purpose  of  obtaining  the  declarations 
now  obtained. 
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spondent  (*). 

Truit — LegadeB — S&DeraTice  of  Fands  for  Investment  for  Behoof  of  Distinct 
Parties— Indemnity  of  Trustees  for  Liability  inSurred. 

A  testatrix  directed  her  trustees  to  pay  the  interest  or  annual  .rent  of  £2,000  to 
Mrs.  A.  during  her  life  and  after  her  death  to  divide  that  sum  among  her  children  ; 
and  to  pay  the  interest  or  annual  rent  o£  a  similar  amount  to  Mrs.  B.  in  life-rent, 
with  the  fee  to  her  children. 

The  trustees  were  empowered  by  the  deed  to  realize,  or  to  continue  to  "  hold  any 
or  all  of  such  shares  or  stocks  "  as  might  belong  to  the  testatrix  at  her  decease, 
"  should  they  consider  it  advisable  or  expedient  to  do  so  without  any  personal  re- 
sponsibility for  loss,  if  any,  thereby  sustained ;"  with  power  also  "  to  lend  or  place 
out  on  such  securities,  heritable  or  movable,  as  they  shall  consider  advantageous, 
the  foresaid  legacies  of  £2,000  and  £2,000  respectively,  the  securities  to  be  conceived, 
in  favor  of  my  trustees,  and  that  for  the  purposes  of  this  trust  and  no  otherwise." 

The  testatrix  at  her  death  held  £860  stock  of  an  unlimited  bank.  The  trustees, 
at  the  desire  of  Mrs.  A.  and  without  consulting  Mrs.  B.,  set  £200  of  this  stock  asido 
as  part  of  the  fund  appropriated  to  Mrs.  A.,  and  realized  the  remfdnder.  They 
afterwards,  on  the  narrative  of  the  purposes  of  the  trust  deed,  and  of  the  sums 
invested  for  the  two  specific  legacies  of  £2,000,  and  that  they  had  paid  the  residue, 
received  their  discharge  from  Mrs.  A.  and  Mrs.  B.  Statements  and  separate  ac- 
counts of  interest  on  the  investments  allocated  to  each  were  sent  half-yearly  to  Mrs. 
A.  and  Mi's.  B.     All  the  investments  stood  in  the  names  of  the  testatrix's  trustees. 

The  bank  became  insolvent,  and  calls  were  made  upon  the  trustees  in  respect  of 
the  £200  stock.  They  sought  to  indemnify  themselves  for  payment  of  the  calls  out 
of  the  whole  trust  estate.  Mrs.  B.  objected  to  any  portion  of  her  legacy  being 
taken: 

Heldj  reversing  the  decision  of  the  court  below,  that  the  trustees  had  the  power  to 
sever  and  had  severed  the  two  l^acies,  and  had  placed  them  in  separate  investments 
for  behoof  of  the  respective  beneficiaries,  and  therefore  the  trustees  had  no  right  to 
relief  from  the  investments  allotted  to  Mrs.  B.  and  her  family  for  liabilities  incurred 
on  those  allotted  to  Mrs.  A.  and  her  family. 

M parte  Garland  (10  Ves.  Jun.,  110)  followed. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland. 

Survived  by  one  son,  James  Eraser  Robb,  and  two  daugh- 
ters, Mrs.  Sinclair  and  Mrs.  Eobinson  (the  appellant),  both 
widows  with  *fanjilies,  Mrs.  Elizabeth  Fraser  died  on  [856 
the  11th  of  January,  1876,  leaving  a  trust  disposition  and 
settlement,  dated  the  7th  of  October,  1870.  Of  the  trustees 
mentioned  in  the  trust  deed  the  son,  James  Fraser  Bobb, 
and  the  respondent,  Mr.  William  Murdoch,  only  accepted 
the  trust. 

By  the  trust  disposition  the  testatrix  granted  to  her  trus- 
tees in  trust  all  her  estate,  except   the  lands  of  Thorax^ 

Q)  Reversing  Court  Sess.  Cas.,  4th  SerieSj  vol  7,  p.  694. 
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which  were  by  a  previous  deed  settled  on  her  son,  for  the 
following  purposes: 

First :  To  pav  all  her  just  and  lawful  debts  and  expenses. 

Secondly:  To  make  payment  to  Mrs.  Sinclair  "of  the 
interest  or  annual  rent  of  £2,000  sterling  payable  at  the  term 
of  Whitsunday  yearly,  beginning  the  first  payment  thereof 
at  the  first  term  of  Whitsunday  which  shall  happen  after 
the  expiry  of  one  year  from  the  date  of  my  decease,  and  so 
forth  yearly  during  the  life  of  the  said"  Mrs.  Sinclair.  And 
after  her  dece&se  "my  trustees  shall  be  bound  and  obliged 
to  make  payment  to  her  child  or  children  of  the  foresaid 
sum  of  £2,000." 

Thirdly :  A  precisely  similar  trust  as  to  £2,000  in  favor  of 
Mrs.  Eobinson,  the  appellant,  and  her  children  in  fee. 

Fourthly :  Four  legacies  of  £6  to  the  four  trustees  named. 

And  lastly : 

"That  my  trustees  shall,  after  payment  of  my  debts, 
death-bed  and  funeral  expenses,  and  the  expenses  of  this 
trust,  and  making  provision  for  payment  of  the  legacies 
above  mentioned,  divide  the  free  residue  and  remainder  of 
my  said  heritable  and  movable  means  and  estate  (except- 
ing always  the  said  town  and  lands  of  Thorax  and  others) 
equally  between  and  among  Ihe  said  James  Fraser  Robb, 
Margaret  Fraser  or  Sinclair,  and  Elizabeth  Fraser  or  Robin- 
son, share  and  share  alike  ;  with  full  power  to  my  trustees 
to  enter  into  possession  of  the  said  trust  estate  and  effects, 
to  call  and  sue  for,  uplift  and  receive  the  rents,  mails,  and 
duties,  interests  and  annual  profits  of  the  same,  and  to  grant 
discharges  therefor,  which  shall  be  as  valid  and  effectual  to 
the  receivers  as  if  granted  by  myself;  as  also  to  sell  and 
dispose  of  all  or  any  part  of  the  said  trust  estate  and  effects, 
and  that  either  by  public  roup  or  private  bargain,  as  my 
trustees  shall  consider  most  proper ;  and  to  execute  all  and 
whatever  deed  or  deeds,  containing  all  necessary  clauses  for 
rendering  the  said  sale  or  sales  effectual,  in  the  same  man- 
ner and  as  amply  as  I  could  have  done  myself;  with  power 
also  to  my  trustees  to  continue  to  hold  any  or  all  of  such 
shares  or  stocks  in  public  or  other  companies  as  may  per- 
tain and  belong  to  me  at  the  time  of  my  decease,  should 
they  consider  it  advisable  or  expedient  to  do  so,  without  any 
personal  responsibility  on  my  trustees  for  loss,  if  any, 
thereby  sustained  :  With  power  also  to  my  trustees  to  lend 
or  place  out  on  such  security  or  securities,  heritable  or 
movable,  as  they  shall  consider  advantageous,  the  foresaid 
legacies  of  £2,000  and  £2,000  respectively,  the  said  security 
or  securities  to  be  conceived  in  favor  of  my  trustees,  and 
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that  *forMie  purposes  of  this  trust  and  no  otherwise  ;  [857 
as  also  to  vary  such  security  or  securities  in  or  upon  which 
they  shall  have  lent  or  placed  out  the  moneys  coming  into 
their  hands  in  virtue  of  the  present  trust  for  other  security 
or  securities  of  the  like  nature,  when  and  so  often  as  it  shall 
seem  to  them  expedient:  With  power  also  to  my  trustees 
to  appoint  either  one  of  their  own  number  or  any  other  per- 
son, with  or  without  caution,  to  be  their  factor,  agent,  or 
cashier,  for  uplifting,  discharging,  and  conveying  the  funds 
of  the  trust  hereby  created  and  the  scurities  held  by  them 
for  the  same,  and  for  applying  the  same  for  the  purposes  of 
the  trust,  and  to  give  a  reasonable  allowance  to  such  factor, 
agent,  or  cashier  for  his  trouble  :  And  further,  with  power 
to  my  trustees  hereby  appointed  or  to  be  appointed  in  pur- 
saance  hereof  from  time  to  time  to  nominate  and  appoint 
any  person  or  persons  to  be  a  trustee  or  trustees  along  with 
them,  or  in  place  of  any  trustee  or  trustees  who  shall  die  or 
desire  to  be  discharged,  or  refuse,  decline,  or  become  incapa- 
ble to  act  in  this  trust ;  and  when  and  so  often  as  any  new 
trustee  or  trustees  shall  be  so  nominated  and  apppinted,  all 
the  trust  estate  and  effects,  heritable  and  movable,  real  and 
personal,  shall  forthwith  be  disponed  and  assigned  in  such 
form  as  the  same  shall  be  vested  in  such  new  trustee  or 
trustees  jointly  with  the  continuing  trustee  or  trustees,  or 
solely  with  the  new  trustee  or  trustees  in  case  of  there  being 
no  continuing  trustee,  and  that  for  the  purposes  of  this  trust 
and  no  otherwise :  Declaring  always  that  my  trustees  shall 
not  be  liable  for  omissions  or  neglect  of  management,  nor 
singuli  in  solidum,  but  each  one  for  his  own  acts,  receipts, 
or  intromissions  only,  nor  shall  they  or  any  of  them  be 
liable,  answerable,  or  accountable  for  any  banker,  factor,  or 
other  person,  with  whom  or  in  whose  hands  any  of  the  trust 
funds  may  come  to  be  deposited  in  the  execution  hereof, 
nor  for  the  insufficiency  or  deficiency  of  any  funds  or  secu- 
rities in  or  upon  which  any  of  the  trust  funds  may  be  in- 
vested in  pursuance  of  and  conformity  to  this  settlement,  or 
for  any  other  misfortune,  loss,  or  damage,  which  may  hap- 

Een  in  the  execution  of  this  trust  or  otherwise  in  relation 
ereto  unless  the  same  shall  happen  by  or  through  their 
own  wilful  defaults  respectively.'' 

The  trust  estate  which  fell  under  the  trustees'  manage- 
ment was  £5,833,  composed  chiefly  of  railway  preference 
stocks,  but  it  included  £850  Consolidated  Stock  of  the  City 
of  Glasgow  Bank,  an  unlimited  company.  The  trustees  hav- 
ing cleared  off  the  liabilities  of  the  trust  and  paid  the  smaller 
legacies,  proceeded  to  make  arrangements  for  setting  aside 
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funds  to  meet  the  investments  of  the  two  legacies  &t  £2,000. 
They  did  this  by  partly  retaining  existing  investments  and 
partly  by  purchasing  new  ones.  As  to  the  stock  of  the  City 
of  Glasgow  Bank  some  correspondence  passed  between 
James  Fraser  Bobb,  one  of  the  trustees,  ana  his  sister,  Mrs. 
Sinclair,  and  the  other  trustee,  Mr.  Murdoch.  In  a  letter 
dated  the  28th  of  November,  1876,  Mr.  Murdoch's  firm  wrote 
as  follows  to  Mrs.  Sinclair  : 

Dear  Mrs.  Sinclair, — We  had  a  letter  a  few  days  ago  from  Mr.  Praaer  Robb, 
in  which  he  stated  that  he  had  written  to  70a  to  see  whether  70a  would  care  to 
take  £1,000  worth  of  the  City  of  Glasgow  Bank  Stock  as  part  of  the  money  to  be 
858]  *inve8ted  for  your  behoof  by  the  trustees  under  Mrs.  Fraser's  will. 
We  are  anxious  to  have  the  matter  of  the  investments  concluded  prior  to  Mr. 
Fraser  Robb's  leaving  the  country,  as  he  proposes  to  do  next,  njonth,  and  shall 
be  glad  to  learn  your  views  on  that  subject.  We  may  mention  that  our  brdiers 
recommended  that  this  stock  should  be  realized,  and  our  own  view  is  that  bank 
stock  is  not  a  suitable  class  of  stock  for  trustees  to  hold. 

To  this  Mrs.  Sinclair  replied  on  the  30th  of  November, 
1876: 

Dear  Mr.  Murdoch,~I  am  hi  receipt  of  yours  of  the  28th,  and  beg  to  say  in 
reply  that  I  would  be  unwilling  to  risk  so  large  a  sum  as  £1,000  in  the  purchase 
of  stock  of  the  City  of  Glasgow  Bank  ;  but,  with  the  consent  of  the  tmstees^  I 
would  willingly  invest  £500,  and  that  on  my  own  responsibUity.  .  .  . 

Accordingly  the  trustees  retained  £200  of  the  Glasgow 
Bank  Stock,  and  realized  the  remaining  £650.  In  their  com- 
manications  with  the  appellant,  who  resided  in  Australia, 
they  do  not  seem  to  have  informed  her  that  they  intended 
to  retain  any  portion  of  this  stock  until  she  received  the  dis- 
charge mentioned  below. 

The  trustees  having  arranged  for  the  investments  towards 

the  two  specific  legacies  of  £2,000,  proceeded  to  deal  with 

the  residue  of  the  estate.     The  share  of  residue  falling  to  the 

appellant  was  £38214^.  Id.;  of  this  the  trustees  retained 

£124  16*.  to  be  invested  on  her  account  in  order  to  meet  any 

depreciation  which  might  occur  when  the  investments  were 

realized.     They  retained  a  similar  sum  for  the  like  purpose 

out  of  Mrs.  Sinclair's  share  of  residue.     The  trustees  next 

prepared  a  discharge  granted  to  the  trustees  by  Mrs.  Fraser's 

three  children.     This  dischaige,  dated  the  22d  of  March  and 

31st  of  May,  1877,  after  narrating  the  trust  disposition,  the 

assumption  of  new  trustees,  proceeded  as  follows: 

T>  "t  u^'iBT?,^^^^*"'  considering  that  the  said  James  Fraser 
Kobb,  H  illiam  Murdoch,  Robert  Fraser  Bobb  Sinclair,  and 
lit.!!  s  iTf  ^^P'^*^*^^"*  trustees,  original  and  assumed  as 
jierejuDefore  mentioned,  having  realized  so  far  as  necessary 

P«i^.T^-51?  ^^J^^^  ^'  ^^^  said  Mrs.   Elizabeth  Bobb  or 
xraser,  jwid  the  debts,  death-bed  and  funeral  expenses,  and 
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the  expense  of  executing  tbe  said  trust,  and  the  legacies  of 
£5  to  each  of  the  said  James  Fraser  Eobb,  James  Morison, 
and  William  Murdoch,  have  invested  the  foresaid  sum  of 
£2,000  mentioned  in  the  second  purpose  of  the  said  trust 
disposition  and  deed  of  settlement  (under  deduction  of  the 
sum  of  £20,  being  the  legacy  duty  thereon),  in  the  following 
stocks:  viz.,  £200  of  the  City  of  Glasgow  Bank  Stock, 
£1,025  Consolidated  Preference  Stock  No.  2  of  the  Caledo- 
nian Railway  Company,  £300  Guaranteed  Stock  of  the  said 
Caledonian  Railway  Company,  £100  Monkland  Preference 
Stock  (Ordinary)  of  the  North  British  Railway  Company, 
and  £60  2^.  Qd.  Consolidated  Preference  Stock  No.  1  of  the 
said  North  British  Railway  Company,  and  have  invested  the 
♦foresaid  sum  of  £2,000  mentioned  in  the  third  pur-     [859 
pose  of  the  said  trust  disposition  and  deed  of  settlement 
(under  deduction  of  the  sum  of  £20  as  aforesaid),  in  the  fol- 
lowing stocks: — viz.,  £1,225  Consolidated  Preference  Stock 
No.  2  of  the  said  Caledonian  Railway  Company,  £300  Guar- 
anteed Stock  of  the  said  Caledonian  Railway  Company, 
£100  Monkland  Preference  Stock  (Ordinary)  of  the  said 
North  British  Railway  Company,  and  £315  175.  6d.  Consoli- 
dated Preference  Stock  No.  1  of  the  said  North  British  Rail- 
way Company  ;  and  that  the  said  trustees  have  exhibited  to 
us  acc9unt8  of  their  intromissions  with  the  estate  and  effects 
of  the  said  deceased  Mrs.  Elizabeth  Robb  or  Fraser,  show- 
ing that  after  payment  of  the  said  debts,  expenses,  and  lega- 
cies, and  providing  for  the  investment  of  the  said  sums  of 
£2,000  (under  deduction  as  aforesaid),  and  the  interest  or 
annual  rent  due  at  the  term  of  Whitsunday,  1877,  to  the 
said  Mrs.  Margaret  Fraser  or  Sinclair,  and  Mrs.  Elizabeth 
Fraser  or  Robinson,  there  remains  in  the  hands  of  the  said 
trustees  a  free  residue  of  £1,148  25.  3d.,  giving  to  each  of  ua 
the  said  residuary  legatees  the  sum  of  £382  14^.  Id.:  And 
further,  considering  that  it  has  been  agreed  between  us,  the 
said  Mrs.  Margaret  Fraser  or  Sinclair,  and  Mrs.  Elizabeth 
Fraser  or  Robinson,  and  the  said  trustees,  that  the  sum  of 
£124  15^.  should  be  retained  by  the  said  trustees  from  the 
residue  falling  to  each  of  us  as  aforesaid,  to  meet  any  depre- 
ciation that  may  arise  on  the  stocks  in  which  the  said  sums 
of  £2,000  (under  deduction  as  aforesaid)  have  been  invested 
as  hereinbefore  mentioned,  and  as  a  security  to  the  said 
trustees  against  any  loss  that  might  thereby  be  incurred  by 
them  ;  and  that  the  said   sums  of  £124  15^.,  retained  as 
aforesaid,  should  be  invested  in  the  names  of  the  said  trus- 
tees, and  the  interest  or  dividends  accruing  thereon  paid  to 
us,  along  with  the  interest  or  dividends  on  the  foresaid 
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sums  of  £2,000  (under  deduction  as  aforesaid) ;  that  tlie  said 
trustees  should  be  bound  to  account  to  us,  our  executors  or 
representatives,  for  the  said  sums  so  retained.  .  .  . 

The  deed  continued,  considering  that  in  terms  of  the  afore- 
said agreement,  the  trustees  had  in  each  case  invested  the 
said  sum  of  £124  15^.  Id.  in  that  amount  of  Consolidated 
Preference  Stock  No.  1  of  the  said  North  British  Railway, 
of  which  investment  Mrs.  Sinclair  and  Mrs.  Robinson 
approved :  and  that  the  balance  of  residue  had  been  paid  to 
them,  they  thereby  acknowledged  the  receipt  of  that  sum 
and  discharged  the  trustees  ;  and  acquit  and  simpliciter  dis- 
charge the  said  trustees  acting  under  the  said  trust  disposi- 
tion of  the  whole  actings,  transactions,  intromissions,  and 
management  had  by  them  with  the  means  and  estate  of  the 
said  Mrs.  Elizabeth  Robb  or  Eraser. 

The  trustees  half-yearly  rendered  to  the  appellant  state- 
ments and  accounts  of  the  investments  which  were  held  by 
them  for  her  behoof  and  of  interest  falling  due  thereon. 
Similar  statements  and  accounts,  including  the  City  of  Glas- 
gow Bank  stock,  were  rendered  to  Mrs.  Sinclair,  to  whom 
860]  the  dividends  on  that  stock  were  *regularly  paid. 
All  the  investments  stood  in  the  names  of  Mrs.  Fraser's 
trustees. 

In  October,  1878,  the  City  of  Glasgow  Bank  became  insol- 
vent ;  and  in  the  liquidation  which  followed  James  Fraser 
Robb  and  the  respondent  William  Murdoch  were  placed  ou 
the  list  of  contributories  in  respect  of  the  £200  stock  which 
stood  in  their  names  as  Mrs.  Eraser's  trustees,  and  calls 
amounting  in  the  aggregate  to  £5,600  were  made  upon  them. 
The  trustees  proposed  to  pay  the  calls  out  of  the  invest- 
ments appropriated  to  the  appellant,  Mrs.  Robinson,  as 
well  as  out  of  those  allotted  to  Mrs.  Sinclair.  The  appel- 
lant, to  prevent  the  trustees  so  applying  stocks  appropri- 
ated to  her  legacy,  raised  this  action  by  a  note  of  suspension 
and  interdict. 

The  action,  which  was  directed  against  Mrs.  Fraser's 
trustees,  was  resisted  only  by  the  nominal  respondent, 
William  Murdoch,  who  had  entered  into  a  compromise  with 
the  liquidators,  and  had  assigned  to  them  all  right  of  relief 
competent  to  him  against  the  trust  estate. 

No  proof  was  led,  but  the  parties  by  a  joint  minute 
agreed,  niter  allay  that  the  court  should  be  entitled  to  draw 
all  inference  both  of  fact  and  law  from  the  terms  and  con- 
tents of  the  letters  and  documents  produced  which  were 
held  as  genuine. 

The  pleas  in  law  of  the  appellant  were  inter  alia: 


(2.)  Two  separate  and  distinct  trust  estates  having  been 
created  as  applicable  to  the  complainer  and  Mrs.  Sinclair 
respectively,  the  respondents  are  not  entitled  to  burden  the 
complainer's  estate  with  losses  sustained  through  the  invest- 
ments made  for  Mrs.  Sinclair's  trust  estate  and  behoof. 
(3.)  In  any  view,  the  trustees  having  made  separate  and  dis- 
tinct investments,  the  one  set  applicable  to  Mrs.  Sinclair,  and 
the  other  to  the  complainer,  there  was  thereby,  and  by  the 
correspondence  whicn  preceded  and  the  actings  of  parties 
which  followed,  an  arrangement  constituted  whereby  the 
risk  of  the  investments  made  on  behalf  of  Mrs.  Sinclair  was 
left  with  her,  and  her  share  of  the  trust  funds  in  the  trus- 
tees' hands,  and  in  no  respect  with  the  complainer  or  her 
investments.  (4.)  The  respondents  are  barred,  by  the 
arrangements  entered  with  Mrs.  Sinclair  condescended  on, 
from  claiming  relief  against  the  complainer  or  the  invest- 
ments made  for  her  behoof. 

The  material  pleas  in  law  for  the  respondent  were : 

(2.)  The  trustees  having  acted  within  their  powers  in 
continuing  to  hold  the  bauK  stock,  are  entitled  to  be  indem- 
nified out  of  the  trust  estate  in  their  hands  for  any  loss 
incurred  or  to  be  incurred  by  them  in  consequeqce  of  hold- 
ing the  said  *stock.  (3.)  The  investments  of  the  [861 
trust  funds  having  all  along  stood  in  the  names  of  the  trus- 
tees as  such,  and  the  trust  being  one  and  indivisible,  the 
trustees'  lien  or  right  of  indemnity  subsists,  and  extends 
over  the  whole  trust  estate.  (4.)  The  trustees  not  having 
by  their  actings,  or  by  acceptance  of  the  discharge  founded 
on,  or  in  any  other  way,  renounced  or  restricted  their  said 
right  of  indemnity  as  against  the  complainer,  the  interim 
interdict  should  be  recalled,  and  the  reasons  of  suspension 
repelled,  with  expenses. 

The  Lord  Ordinary  (')  on  the  6th  of  January,  1880,  gave 
judgment  in  favor  of  the  appellant,  and  granted  the  inter- 
dict as  prayed  for;  but  the  Second  Division,  on  the  10th  of 
March,  1880,  consisting  of  three  judges,  recalled  (Lord  Gif- 
ford  dissenting)  the  Lord  Ordinary's  interlocutor,  and 
repelled  the  reasons  of  suspension,  and  refused  the  inter- 
dict (»). 

June  21, 23.  The  Solicitor -Oeneral  for  Scotland  (Mr.  J.  B. 
Balfour,  Q.C.),  and  Mr.  Moncreiffy  maintained  for  the 
appellant,  that  under  the  terms  of  the  trust  deed  it  was 
uUra  vires  of  the  trustees  to  retain  bank  stock  as  an  invest- 
ment of  the  specific  legacies. 

(')  Lord  Rutharfurd  Clark.  (*)  Court  Sess.  Cas.,  4th  series,  vol.  vii,  p.  694. 


844  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  VL 

1881  Fraser  V.  Murdoch,  H.L.  (Sc.) 

It  was  not  in  the  exercise  of  the  powers  conferred  by  the 
trust  deed,  but  under  a  special  arrangement  with  Mrs.  Sin- 
clair  and  on  her  responsibility,  and  contrary  to  their  own 
judgment,  and  without  the  knowledge  of  the  appellant,  that 
this  stock  was  retained,  therefore  the  trustees  were  barred 
by  their  own  actings  from  claiming  relief  against  the  appel- 
lant's estate. 

The  power  given  to  continue  to  hold  the  stocks  was  a 
power  only  to  do  so  during  the  administration  of  the 
trust  funds  until  appropriated ;  or  alternatively,  a  power  to 
retain  them  in  appropriation.  The  deed  gave  a  power  to 
sever  the  trust  funds,  and  they  submitted  the  trustees  had 
done  so,  and  had  represented  to  each  lady  that  a  separate 
investment  was  made  for  each,  and  that  interest  was  held 
on  certain  specified  stock  for  their  behoof;  and  therefore 
the  legacies  forming  two  distinct  and  separate  trust  estates, 
the  one  was  not  liable  for  the  loss  resulting  from  the  other. 
At  all  events  the  trustees  were  not  entitled  to  relief  against 
the  £125  retained  out  of  the  residue,  which  was  kept  by 
them  solely  to  meet  possible  depreciations  on  the  invest- 
ments made  for  the  appellant. 

862[    *[They  cited  Brovmlie  v.  Brovmlie{')i  Ballard  v. 
Marsdeni^y] 

Mr.  ChiUy,  Q.C.,  and  Mr.  O.  J.  Pearson  (with  them  Mr. 
Bevjamin,  Q.C.),  contended  for  the  respondent,  that  on  a 
true  construction  of  the  deed  the  trustees  were  justified  in 
retaining  the  City  of  Glasgow  Bank  stock.  They  were  em- 
powered to  hold  all  or  any  of  the  stocks,  and  this  power 
was  peculiarly  appropriate  to  that  portion  of  the  testatrix's 
estate  which  was  to  be  held  to  meet  the  legacies.  The  trus- 
tees obtained  a  transfer  of  the  existing  investments  into  their 
own  names  as  the  trustees  under  Mrs.  Eraser's  trust  dispo- 
sition, and  continued  to  hold  them  in  pursuance  of  the 
power  enabling  them  to  do  so  and  in  reliance  on  the  express 
clause  as  to  indemnity. 

It  was  not  shown  that  the  trustees  surrendered  their  dis- 
cretion, or  acted  against  their  better  judgment,  if  the  dis- 
cretion or  power  was  exercised  within  the  powers,  and  hona 
fide  fault  could  not  be  found  with  them,  nor  could  their 
power  to  hold  the  stock  without  consulting  either  bene- 
ficiary be  demitted  by  their  consulting  one  of  them.  There 
was  no  power  to  appropriate,  nor  was  it  correct  to  say  the 
legacy  funds  were  severed  into  two.  Statements  were  ren- 
dered to  both  ladies,  which  showed  certain  funds  were  held 
as  producing  the  respective  income,  only  as  a  matter  of 

(»)  Court  Sess.  Gas.,  4th  scries,  voL  vi,  p.  1233.  (•)  14  Ch.  D.,  874. 
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convenience  and  purely  provisional  as  a  matter  of  book- 
keeping ;  but  there  never  was  any  real  or  actual  separation. 
The»f  unds  remained  vested  as  before,  in  the  trustees'  names, 
as  trustees  of  the  testatrix. 

The  deed  of  discharge  was  a  half-hearted  measure,  and 
the  fact  that  they  retained  £124  out  of  the  residue  showed 
the  trustees  did  not  consider  that  they  had  made  any  final 
appropriation.  They  submitted  that,  assuming  there  was 
an  appropriation,  such  an  appropriation  as  here — the  set- 
ting aside  of  two  sums  on  account  of  income — could  not  be 
held  to  deprive  the  trustees  of  their  lien  over  the  whole 
trust  estate  and  right  of  indemnity  over  the  whole  funds 
which  lawfully  remained  under  their  control.  The  trustees 
had  accepted  the  trust,  and  therefore  must  be  indemnified 
against  the  consequences  resulting  from  that  position. 

*[They  cited  Jervis  v.  Wolf er start  {')\  PJiene  v.  [863 
Oillan{^)\  Noble  v.  Brett  {*);  March  v.  Russell  {^)\  Chip- 
pendale V.  Oerman  Mining  Company  (*) ;  Exhall  Coal 
Company  V.  BlecMey{*).] 

The  Solicitor- General  for  Scotland^  in  reply. 

The  Law  Lords  having  taken  time  to  consider,  delivered 
judgment  as  follows : 

Aug.  3.  The  Lord  Chancellor  (Lord  Selborne) :  My 
Lords,  the  two  first  questions  to  be  determined  in  this  case 
are,  whether  the  authority  given  by  the  trust  disposition  and 
settlement  of  Mrs.  Fraser  to  her  trustees  to  continue  to  hold 
any  of  her  shares  in  public  or  other  companies  enabled  them 
to  set  apart  and  appropriate,  for  the  second  and  third  pur- 
poses respectively  of  that  settlement,  the  bank  shares  and 
other  securities,  which  they  did,  in  fact,  retain  for  those 

Surposes ;  and  whether,  if  they  had  that  authority,  it  was 
uly  exercised  ? 

Upon  the  first  point  it  was  argued  that,  because  the  power 
for  the  trustees '*  to  continue  to  hold  "the  shares,  &c., 
"should  they  consider  it  advisable  or  expedient  to  do  so," 
is  followed,  in  the  settlement,  by  a  power  also  "  to  lend  or 
j)lace  out"  the  two  legacies  of  £2,000  each,  "on  such  secu- 
rity or  securities,  heritable  or  movable,  as  they  shall  con- 
sider advantageous,"  the  former  power  could  not  properly 
be  used  for  the  investments  contemplated  by  the  latter,  but 
must  be  construed  as  merely  authorizing  some  delay,  which 
might  not  otherwise  have  been  proper,  in  the  conversion  of 

(»)  Law  Rep.,  18  Eq.,  18 ;  9  Eng.  R.,  674.        (<)  8  My.  <k  Cr..  81. 

(»)  6  Hare,  1.  («)  4  D.  M.  A  G..  19,  at  p.  54. 

(')  24  Beav.,  499,  at  p.  509.  (•)  85  Beav.,  449,  at  p.  458. 
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the  truster's  shares,  &c.,  in  public  companies  before  the  dis- 
tribution of  her  residuary  estate.  I  think  that  this  is  not  a 
necessary,  and  that  it  would  not  be  a  reasonable,  conste*nc- 
tion  of  the  settlement.  A  power  to  *' continue  to  hold" 
particular  investments,  made  oy  the  truster  herself  (without 
more)  must,  I  think,  be  taken,  ^rma/ac/e,  to  refer  to  those 
trusts  which  were  to  continue;  and  the  only  continuing 
trusts,  in  this  case,  were  those  expressed  in  the  second  and 
third  purposes  of  the  settlement. 

Upon  the  second  point,  I  cannot  concur  in  the  view  which 
864]  *seems  to  have  been  taken  by  some  of  the  learned 
judges  in  the  Court  of  Session,  that,  because  the  trustees  on 
the  20th  of  November,  1876,  stated  it  to  be  their  view  that 
bank  stock  was  not  a  suitable  class  of  stock  for  trustees  to 
hold,  their  subsequent  decision  to  hold  £200  City  of  Glas- 
gow Bank  stock  for  the  investment  of  part  of  the  legacy  of 
£2,000,  given  to  Mrs.  Sinclair  and  her  children,  ought  to  be 
regarded  as  an  abdication  of  their  duty  of  judgment,  and 
for  that  reason  a  breach  of  trust.  When  the  truster  had 
expressly  authorized  the  retention,  for  the  purposes  of  the 
trust  which  she  created,  of  these  investments  made  by  her- 
self of  which  some  were  to  her  knowledge  of  a  character 
.not  free  from  risk,  and  were  at  the  same  time  productive  of 
a  variable  amount  of  income,  those  facts  alone  could  not 
make  it  a  breach  of  trust  for  the  trustees  to  act  upon  that 
authority,  although  their  own  preference  might  have  been 
for  securities  unattended  with  any  risk.  The  truster  did 
not,  indeed,  direct  them  to  take  into  consideration  the  wishes 
or  the  opinions  of -the  life-renters,  but  I  think  it  was  proper 
and  reasonable  for  them  to  do  so,  as  long  as  they  did  not 
nnduly  favor  the  life-renters  at  the  expense  of  their  chil- 
dren, or  either  set  of  legatees  at  the  expense  of  the  other. 
In  this  case  I  find  no  indication  of  any  improper  purpose. 
It  is  true  that  some  risk  was  necessarily  incident  to  every 
such  investment  in  bank  stock,  but  there  was  no  special 
reason  for  believing  (and  it  is  plain  to  me  that  neither  the 
trustees  nor  Mrs.  Sinclair  did  believe)  that  this  particular 
investment  in  stock  of  the  City  of  Glasgow  Bank  was  at- 
tended with  any  extraordinary  risk,  which  might  not  equallv 
attach  to  shares  or  stock  in  any  other  well-established  bank 
in  Scotland.  This  stock,  at  the  time  of  the  appropriation, 
bore,  and  was  valued  at,  a  price  sufficient  to  prove  the  credit 
in  which  the  City  of  Glasgow  Bank  then  stood,  and  to  make 
the  gain  to  the  life-rentrix  in  point  of  income  very  inconsid- 
erable. I  am  satisfied  that  the  trustees  acted  in  good  faith, 
and  that  their  decision  to  retain  this  stock  was  an  honest 


Vol.  VI.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

847 

H.L.(Sc.) 

Fraser  v.  Murdoch. 

1881 

exercise  of  the  discretion  given  to  them  by  the  will.  It 
would  be  extremely  dangerous  to  hold  that  trustees,  having 
such  a  discretion  to  exercise,  might  not  freely  discuss  with 
the  beneficiaries  the  reasons  for  and  against  a  particular  de- 
cision, without  running  the  risk  of  being  held  to  act  against 
their  own  judgment,  if  they  should  disregard,  *in  the  [865 
end,  objections  to  which  they  had  thought  it  right  in  the 
first  instance  to  direct  attention. 

These  investments,  therefore,  having  been  bona  fide  re- 
tained under  sufficient  authority,  the  next  question  is, 
whether  the  appropriations,  as  they  were  actually  made,  had 
the  effect  of  severing  the  funds  and  securities  set  apart  and 
appropriated  for  the  second  purpose  of  the  will  from  those 
set  apart  and  appropriated  for  the  third  purpose,  so  that  the 
latter  would  not  thenceforth  be  liable  to  make  good  any  sub- 
sequent loss  or  deterioration  of  value  sustained  by  the  former, 
as  oetween  the  two  sets  of  beneficiaries?  If  such  a  sever- 
ance was  possible,  it  appears  to  me  to  be  clear,  that  the 
intent  and  the  eflfect  of  the  discharge  of  the  22d  o*f  March 
and  31st  of  May,  1877,  was  to  make  it.  And  not  only  was 
such  a  severance  legally  possible,  but  it  also  appears  to  me 
to  have  been  the  most  proper  (if  not  the  only  proper)  mode 
of  fulfilling  the  directions  of  the  will.  Before  the  residue 
of  the  truster's  estate  could  be  distributed,  provision  was  to 
be  made,  by  some  authorized  investment  or  appropriation, 
for  these  two  legacies,  given  to  different  families  under  sep- 
arate purposes  of  the  will,  and  necessarily  payable  at  differ- 
ent periods  of  time.  If  different  sets  of  trustees  had  been 
nominated  for  them  it  would  have  been  impossible  to  con- 
tend that,  after  the  fund  appropriated  to  each  had  been 
transferred  to  its  proper  trustees,  there  could  be  any  subse- 
(juent  community  of  loss  or  gain  between  them  as  to  either 
income  or  capital ;  or  that  either  fund  was  to  be,  in  any  way, 
responsible  for  the  other.  It  cannot,  in  my  opinion,  make 
any  difference,  that  the  same  persons  were  trustees  for  both, 
and  were  also  trustees  for  the  general  purposes  of  the  will. 
The  English  authorities,  collected  in  the  first  volume  of  Mr. 
White's  (4th)  edition  of  Roper  on  Legacies,  p.  942,  rest 
upon  principles  equally  applicable  on  both  sides  of  the 
Tweed. 

From  this  conchfsion  it  seems  to  me  to  be  a  necessary  con- 
sequence that  neither  the  beneficiaries  under  the  third  pur- 
pose of  this  will,  nor  the  trustees,  could  have  any  right  to 
be  indemnified  against  a  loss  sustained  on  the  City  of  Glas- 
gow Bank  stock,  at  the  expense  of  the  appellant,  or  of  the 
funds  aod  securities  mi  apart  lor  the  appellants'  legacy. 
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So  far  as  the  trustees  were  concerned,  the  retention  of  this 
866]  bank  stock,  as  an  investment  of  part  of  the  *legacy 
given  to  the  Sinclair  family  under  the  second  purpose  of 
the  will  (together  with  the  personal  liability  incident  to  it), 
was  their  own  voluntary  act.  That  liability  was  not  under- 
taken for  the  general  purposes  of  the  will,  which  necessa- 
rily ceased  when  the  residue  was  divided ;  but  only  for  the 
purpose  of  this  particular  Sinclair  trust.  The  retention  of 
such  stock  necessarily  involved  risks  of  trade,  and  entitled 
the  trustees  to  be  indemnified  from  those  risks  out  of  the 
trust  funds  of  the  legatees  for  whom  it  was  held.  But  to 
employ  other  funds  set  apart  for  other  legatees  in  the  same 
or  any  other  trade,  there  was  no  authority.  To  do  so  woald 
have  been,  in  my  opinion,  a  breach  of  trust.  Here,  again, 
the  principles  of  well-known  English  authorities.  Ex  parte 
Garland  {');  Ex  parte  Hichardson  {*) ;  Cutbicsh  v.  Out- 
bzcsh{*);  M^Neillie  v.  Actoni^)  are  in  point,  and  they  ap- 
pear to  me  to  be  as  much  applicable  in  Scotland  as  in  Eng- 
land. 

The  result,  therefore,  is,  that  I  am  unable  to  concur  in 
the  interlocutors  of  the  Court  of  Session  now  under  appeal ; 
and  that  I  think  those  interlocutors  ought  to  be  reversed, 
and  decree  of  suspension  and  interdict  granted  as  prayed  by 
the  appellant,  with  expenses  below,  and  with  the  costs  of 
this  appeal ;  and  I  so  move  your  Lordships. 

Lord  Blackburn,  having  stated  the  purposes  of  the  trust 
deed,  and,  inter  aZia^  the  fact  that  Mrs.  Fraser  died  pos- 
sessed of  £850  stock  of  the  Glasgow  Bank  then  valued  at 
£1,955,  continued: 

I  do  not  think  that  it  can  be  doubted  that,  in  the  absence 
of  something  in  the  trust  deed  to  the  contrary,  the  duty  of 
the  trustees  would  have  been  to  dispose  of  this  stock,  in- 
volving, as  it  did,  a  possible  liability,  which  most  people  at 
that  time  thought  would  never  come  into  operation,  but 
which  in  fact  did,  within  three  years,  come  into  operation 
in  a  very  disastrous  way.  But  Mrs.  Fraser  had  expressly 
provided  that  her  trustees  might  continue  to  hold  such  stock 
or  shares  as  might  belong  to  her  at  the  time  of  her  death, 
should  they  consider  it  advisable  or  expedient  to  do  so. 
867]  *The  Lord  Ordinary  came  to  the  conclusion  of  fact 
that  the  trustees  retained  the  £200,  whfch.  they  did  retain, 
not  because  they  deemed  it  advisable  or  expedient  so  to  do, 
but  because  they  surrendered  their  own  judgment  to  that  of 
Mrs.  Sinclair. 

f*)  ^  Y^^"  *^  P-  ^^^-  O  1  Beav.,  at  p.  187. 

(  )  Buck.,  at  p.  209.  (4)  4  D.  M.  &  G.,  760  H  seq. 
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I  do  not  differ  from  the  propositions  of  law  involved, 
though  not  expressed,  in  this  opinion.  I  think  that  trustees 
who  incur  a  liability  which,  having  reference  to  the  trust 
which  they  have  accepted,  they  ought  not  to  incur,  cannot 
claim  to  be  indemnified  for  so  doing  out  of  the  trust  funds  ; 
on  the  contrary,  they  in  general  are  liable  personally  to 
make  good  any  loss  which  the  trust  funds  have  sustained 
in  consequence  of  their  so  acting  contrary  to  their  duty. 
And  I  further  agree  that  trustees  are  to  exercise  their  own 
discretion.  But  I  think  they  may  inquire  as  to  what  are 
the  wishes  and  opinions  of  others,  especially  of  those  who 
are  interested,  before  they  finally  determine  what,  in  the 
exercise  of  their  own  discretion,  they  think  expedient,  and 
I  think  that  in  this  case  there  is  no  evidence  that  the  trustees 
did  more  than  they  properly  might.  The  Lord  Ordinary 
seems  to  ground  his  opinion  principally  on  a  letter  of  the 
28th  of  November,  1876.  Mr.  Murdoch  was  a  member  of  a 
firm  of  writers,  Murdoch  &  Macpherson,  at  Huntly,  and 
that  firm  acted  for  the  trust.  In  that  letter,  which,  whether 
it  was  composed  by  Mr.  Murdoch  or  his  partner  Mr.  Mac- 
pherson, binds  Murdoch  as  a  member  of  the  firm,  it  is  said 
that  their  brokers  recommended  that  this  stock  should  be 
realized,  "and  our  own"  (that  is  the  firm's)  "view  that 
bank  stock  is  not  a  suitable  class  of  stock  for  trustees  to 
hold."  This  was  not,  however,  the  view  which  Mrs.  Fraser, 
the  framer  of  the  trust,  had  entertained ;  and,  though  I  sup- 
pose every  one  connected  with  the  matter  now  regrets  that 
this  view  of  the  firm  was  not  acted  upon,  I  can  see  nothing 
to  justify  the  conclusion  that  the  trustees  did  not,  in  the 
exercise  of  their  own  discretion,  bona  fide^  though,  as  it 
turns  out,  unfortunately,  come  to  the  conclusion  that  it  was 
expedient  to  continue  to  hold  this  £200.  I  therefore  differ 
from  the  Lord  Ordinary  on  the  inference  of  fact  to  be  drawn 
from  the  letters. 

Lord  Gifford  says : 

It  appears  tliat  Mrs.  Fnser,  the  traster,  at  the  time  of  her  death,  hdd  vailoiiB 
stocks  in  railways  and  other  companies,  and,  in  particular,  she  held  £850  of  the 
'consolidated  stock  of  the  Citj  of  Glasgow  Bank.  It  was  in  reference  [868 
to  this  condition  of  her  estate,  as  I  think,  that  she  inserted  in  her  trust  deed 
the  following  clause  :  "  With  power  also  to  my  trustees  to  continue  to  hold  any 
or  all  of  such  shares  or  stocks  in  public  or  other  companies  as  may  pertain  and 
helong  to  me  at  the  time  of  my  decease,  should  they  consider  it  aidvisable  or 
expedient  to  do  so,  without  anv  personal  responsibility  on  my  trustees  for  loss, 
if  any,  thereby  sustained."  The  question  is,  what  is  the  true  construction  and 
what  is  the  true  effect  of  this  clause  ?  Now  it  is  contended  that  this  is  a  general 
clause  perfectly  unlimited,  which  entitled  the  trustees  not  only  to  defer  the 
winding  up  of  the  trust  and  the  paying  of  the  general  residue  for  some  indefinite 
but  reasonable  time,  and  until  they  found  it  expedient  to  sell  or  realize  any  shares 
in  joint  stock  companies  wl4ch  might  be  temporarily  depressed,  but  it  is  said 

34  Eng.  Rep.  64 
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it  was  a  general  power  entitling  the  trustees  to  select  and  continue  as  the  per- 
manent investment  of  the  two  special  legacies  of  £2,000  each,  all  or  any  of  the 
bank  stocks  or  other  stocks  of  which  the  testatrix  might  die  possessed.  After 
full  and  repeated  consideration,  I  am  really  unable  to  come  to  this  conclusion. 
I  think  it  contrary  to  the  very  explicit  powers  and  directions  which  the  testatrix 
had  given  in  reference  to  the  two  legacies  of  £2,000  each,  and  contrary  to  the 
very  conception  of  these  legacies  themselves.  The  truster  knew,  or  she  had 
been  told,  and  quite  rightly  and  properly  told,  that  it  would  be  the  duty  of  her 
trustees  immediately  after  her  death  to  sell  out  and  realize  all  her  shares  in 
trading,  joint  stock,  and  other  companies,  and  she  knew,  or  she  had  been  told, 
that  this  was  their  duty,  even  if  at  the  time  of  realization  it  should  happen  that 
the  market  was  depressed  or  unfavorable  for  the  realization  of  high  prices  for  such 
descriptions  of  property.  I  think  she  intended  to  provide  for  this  contingency, 
and  no  other.  She  gave  her  trustees  a  certain  latitude  or  discretion  that  they 
might  abstain  from  selling  for  such  reasonable  time  as  they  might  consider  ex- 
pedient, and  she  exempt^  them  from  personal  responsibility  if  they  should 
deem  it  expedient  to  delay  realization.  But  all  this  had  reference  to  her  gen- 
eral trust.  This  discretionary  power  was  granted  to  the  trustees  in  order  to 
save  the  estate  from  loss  from  forced  realization  at  an  unfavorable  time,  to  the 
disadvantage  of  the  residuary  legatees.  It  was  for  the  l>enefit  of  the  residuary 
legatees,  who  were  interested  only  in  the  residue,  that  the  realization  should 
not  be  hurriedly  made,  and  made  at  a  loss.  The  possible  risk  of  loss  from  un- 
favorable realization  had  really  little  or  nothing  to  do  with  two  specific  legacies 
of  £2,000  each,  which  were  quite  fixed  in  amount,  and  the  beneficiaries  in 
which,  as  such,  had  no  concern  with  how  the  residue  might  turn  out,  or  whether 
the  stocks  in  public  companies  were  sold  at  a  time  of  depression  or  nok  8o 
long  as  there  was  a  residue  at  all — and  the  residue  here  was  £1,200 — ^it  did  not 
matter  to  the  special  legatees,  who,  as  such,  had  only  fixed  pecuniary  legacies, 
what  loss  might  occur  in  the  realization  of  the  general  estate,  so  long  as  the 
realization  was  not  so  low  as  to  destroy  the  residue  altogether.  That  was  the 
concern  of  the  residuary  legatees,  and  these  were  the  whole  three  children  of  the 
testatrix.  The  continuing  to  hold  stocks  which  formed  part  of  the  trust  estate,  and 
the  abstaining  from  selling  or  selling  or  realizing  them,  was,  I  think,  all  to  be 
before  the  division  of  the  general  residue,  and  before  the  payment  or  the  lending 
out  of  the  pecuniary  legacies.  The  clause,  I  think,  was  not  intended  to  govern, 
and  had  no  reference  to  the  permanent  management  and  investment  of  the  special 
legacies  of  £2,000  each — a  management  which  might  endure  for  many  a  long 
869]  ye&T,  and  *for  which  the  trust  deed  makes  separate  and  ample  provision. 
This  is  the  conclusion  to  which  I  have  been  forced  to  come,  though  not  (as  I  have 
said,  and  especially  after  hearing  your  Lordships'  opinions)  without  difficulty 
and  hesitation.  It  leads  to  the  result  that  it  was  uUra  vires  of  the  trustees 
to  take  £200  of  the  stock  of  the  City  of  Glasgow  Bank  as  part  of  the  invest- 
ment of  the  legacy  of  £2,000  which  Mrs.  Sinclair  and  her  children  are  inter- 
ested in. 

If  this  was  the  true  construction  of  the  deed,  I  think  that 
the  trustees  could  not  maintain  any  claim  to  be  reimbursed 
from  the  trust  estate  for  a  liability  which  they  ought  not  to 
have  incurred,  whatever  might  be  their  claim  against  the 
personal  interest  of  those  at  whose  instance  and  for  whose 
benefit  they  incurred  the  liability.  But  I  cannot  agree  in 
this  construction.  I  think  that  if  Mrs.  Fraser  had  meant  to 
give  her  trustees  a  discretion  to  continue  to  hold  the  stocks 
only  until  the  residue  was  realized  and  no  longer,  she  would 
have  said  so  in  plain  terms,  which  she  certainly  has  not  done. 
I  need  not  inquire  what  would  have  been  the  case  if  the 
trustees  had  invested  some  of  the  money  in  the  purchase  of 
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more  City  of  Glasgow  Bank  stock,  that  is  not  what  they 
did.  Bat  Mrs.  Fraser  thought  that  she  had  invested  her 
property  well,  and  therefore  allowed  her  trustees  to  con- 
tinue to  hold  any  of  those  stocks,  though  she  did  not  direct 
them  so  to  do.  On  this  part  of  the  case  I  agree  with  the 
Lord  Justice  Clerk  and  Lord  Ormidale,  and  need  not  repeat 
their  reasons. 

But  this  does  not  dispose  of  the  case.  The  com  plainer' s 
pleas  in  law  below  contain  these:  [Reads  them  as  given 
above.] 

The  pleas  in  law  for  William  Murdoch  are,  amongst 
others:  [Reads.] 

Which  is  right  depends,  in  my  opinion,  mainly  upon  the 
true  construction  of  the  trust  instrument,  which  regulates 
what  the  trustees  could  do ;  but  partly  on  the  inference  to 
be  drawn  by  the  court  from  the  documents  as  to  what  they 
did  do. 

This  is,  in  my  opinion,  the  most  difficult  part  of  the  case ; 
and  I  am  here  obliged  to  differ  from  the  majority  of  the 
court  below,  both  as  to  the  fact  and  as  to  the  law,  for  I  think 
the  second  and  third  pleas  in  law  for  the  complainer  below 
are  well  founded,  and  that  it  is  not  made  out  that  the  case 
is  such  that  the  three  pleas  of  the  respondent  Murdoch  ap- 
ply to  it.  I  do  not  think  it  necessary  to  form  any  opinion 
as  to  the  fourth  plea  of  the  complainer. 

The  trustees  are  by  the  trust  deed  required,  before  paying 
over  *the  residue,  to  make  provision  for  payment  of  [870 
the  legacies,  and  they  are  empowered  ^Uo  lend  or  place  on 
suoh  securities  heritable  or  movable  as  they  shall  consider 
advantageous  the  aforesaid  legacies  of  £2,000  and  £2,000  re- 
spectively, the  said  securities  to  be  conceived  in  favor  of  my 
trustees,  and  that  for  the  purposes  of  this  trust  and  not 
otherwise,"  and  to  vary  the  securities  from  time  to  time.  I 
have  already  given  my  reasons  for  thinking  that  they  might 
continue  to  hold  any  of  the  stocks  belonging  to  Mrs.  Fraser 
at  the  time  of  her  decease,  though  not  such  as  trustees 
would  generally  be  justified  in  holding,  and  were  not  bound 
to  sell  them  and  invest  the  £2,000  and  £2,000  in  other  securi- 
ties. And  I  think,  therein  agreeing  with  Lord  Gifford,  and 
differing  from  the  Lord  Justice  Clerk,  and  perhaps  from 
Lord  Ormidale,  though  of  that  I  am  not  quite  sure,  that  the 
true  construction  of  tne  trust  deed  is  such  that  the  trustees, 
if  not  required  to  sever  the  securities  for  the  two  sums  of 
£2,000  and  £2,000,  and  set  aside  certain  securities  for  the 
one  legacy  and  certain  securities  for  the  other,  were  at  least 
empowered  to  do  so ;  and  I  think  that  they  have  done  so, 
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the  two  being  from  the  time  they  so  did  two  distinct  branches 
of  the  trust  for  two  distinct  parties.  It  certainly,  where  the 
trnsts  remaining  to  be  fulfilled  are  for  the  benefit  of  differ- 
ent parties  and  quite  independent  of  each  other,  would  be 
the  ordinary  and  convenient  course  to  do  so;  and  I  cannot 
resist  the  conclusion  from  the  words  of  the  trust  deed  that 
Mrs.  Fraser,  or  rather  those  who  drew  up  the  deed  for  her, 
meant  that  ordinary  and  convenient  course  to  be  followed. 
It  was  argued  at  your  Lordships'  bar  that  if  such  was  the 
intention  it  ought  to  have  been  provided  that  there  should 
be,  or  at  least  might  be,  separate  trustees  for  the  Sinclair 
family  and  the  Robinson  family,  and  that  in  the  trust  deed 
now  under  consideration  not  only  are  the  same  trustees 
originally  appointed,  but  the  power  to  assume  fresh  trustees 
is  so  worded  as  to  show  that  they  must  always  be  the  same. 
I  quite  agree  that  the  intention,  if  it  be  what  I  think  it  is, 
could  have  been  more  clearly  expressed.  If  it  had  been  pro- 
vided that  the  securities  for  the  Sinclair  £2,000  should  be 
invested  in  the  names  of  the  original  trustees  and  such  per- 
sons as  they  might  from  time  to  time  appoint  as  trustees  for 
the  Sinclair  £2.000,  and  a  similar  provision  made  as  the 
871]  Robinson  £2,000,  no  one  could  have  *doubted  that 
the  trusts  were  intended  to  be  severed.  It  is  because  this  is 
not  so  clearly  expressed  that  the  question  is  one  of  difficulty. 
The  Lord  Justice  Clerk  seems  to  have  thought  it  not  a  ques- 
tion of  any  difflcultv.  He  takes  the  opposite  view  irom 
that  which  I  do,  but  he  hardlv  explains  his  reasons  for  that 
opinion.  Lord  Gifford  gives  nis  reasons  for  taking  the  view 
which  I  take.    Lord  Ormidale  says : 

The  Beparation  and  allotment  of  the  trust  estate  referred  to  consisted  in 
nothing  more  than  hook  entries  and  accounts  made,  so  far  as  I  can  d!800Tei>,  for 
no  other  purpose  than  convenience  in  dealing  with  the  interest  of  two  separate 
individuals,  Mrs.  Sinclair  and  Mrs.  Rohinson.  There  was  certainlj  no  transfer- 
ence or  investment  in  any  form  of  the  bank  stock  in  the  name  of  Mrs.  Sinclair. 
It  was  held  at  the  last  and  throughout,  as  it  was  at  the  commencement  of  the 
trust,  in  the  names  of  the  trustees  for  the  purposes  of  the  trust  Sapposing, 
however,  that  such  a  separation  and  allotment  as  that  alleged  by  the  suspender 
did  take  place,  the  bank  stock  still  continued  part  of  the  trust  estate  as  it  had 
previously  been.  Nor  can  I  find  anything  in  the  deed  of  discharge  whidi  was 
executed  by  the  parties  Interested,  after  the  trustees  had  laid  aside  what  they  at 
the  time  considered  sufficient  to  meet  the  two  legacies  of  £2,000  each.  On  the 
contrary,  I  find  that  in  the  trust  deed  it  is  expressly  declared  that  the  securities 
for  these  legacies  "  shall  be  conceived  in  favor  of  my  trustees,  and  that  for  the 
purposes  of  this  trust  and  no  otherwise."  Keeping  this  in  view,  and  that  Mrs. 
Sinclair  and  Mrs.  Robinson  were  respectively  only  entitled  to  the  annual  rent  or 
interest  arising  out  of  the  two  legacies  of  £2,000,  the  capital  sum  ultimately  go- 
ing on  their  deaths  to  others,  it  cannot  admit  of  doubt,  I  think,  that  there  were 
no  new  and  separate  trusts  in  reference  to  these  legacies  contemplated  by  the 
truster,  or  could  have  been  created  under  the  deed  of  settlement 

The  inference  I  draw  from  the  documents,  more  i)articU' 
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larly  the  deed  of  discharge,  and  Messrs.  Mardoch  and  Mac- 
pherson's  mode  of  stating  it  in  their  books,  is  that  the 
trustees  did  (if  they  had  power  to  do  so)  sever  the  invest- 
ments, for  the  behoof  of  the  Sinclairs,  from  those  for  behoof 
of  the  Robinsons,  and  declare  that  the  £2,000,  less  legacy 
duty,  held  for  behoof  of  Mrs.  Robinson  and  her  children 
was  invested  in  the  stocks,  which  are  now  the  subject  of  the 
interdict.  I  think  this  was  done  for  convenience  in  dealing 
with  the  interest  of  two  separate  families,  and  it  is  princi- 
pally because  I  think  this  so  obviously  convenient  and  usual 
in  such  cases,  that  I  put  the  construction  on  the  words  of 
the  trust  deed,  that  the  intention  was  to  authorize,  if  not  re- 
quire, this  to  be  done,  though  I  think  that  this  intention 
might  have  been  more  clearly  expressed. 

If  this  is  right,  I  think  that  the  second  plea  of  the  corn- 
plainer  ^correctly  states  the  law,  and  that  the  right  [872 
which  the  trustees  have  to  come  upon  the  fund  for  indemnity 
is  limited  to  the  trust  funds  on  account  of  which  the  £200 
bank  stock  was  retained,  and  so  the  liability  was  incurred. 

The  Lord  Justice  Clerk  says,  that  the  amount  of  the  calls 
which  the  trustees  paid  was  "a  direct  debt  of  the  maker  of 
the  trust  for  which  the  whole  of  her  trust  funds  in  the  hands 
of  the  trustees  must  be  liable."  I  think,  if  it  was  a  direct 
debt  of  Mrs.  Fraser,  the  whole  of  her  funds  whether  included 
in  the  trust  or  not  would  be  liable ;  but  I  cannot  agree  that 
it  ever  was  a  debt  from  her  at  all.  It  did  not  accrue  till 
more  than  two  years  after  her  death,  and  the  liability  is 
incurred  not  because  the  shares  had  been  hers  at  the  time  of 
her  death,  but  because  her  trustees  chose  (justifiably,  as  I 
think,  though  most  unfortunately)  to  continue  to  hold  them 
till  after  the  bank  stopped,  and  that  according  to  the  view  I 
take  they  did  for  the  benefit  of  the  Sinclair  family,  and  not 
for  the  benefit  of  the  maker  of  the  trust  or  the  trust  gen- 
erally. 

It  was  argued  that  the  maker  of  a  trust  is  personally 
bound  to  indemnify  the  trustees  for  all  costs  and  liabilities 
properly  incurred  in  the  execution  of  the  trust,  but  I  do  not 
think  this  is  the  law.  No  doubt  any  one  who  requests  an- 
other to  incur  a  liability  which  would  otherwise  have  fallen 
on  himself  is,  in  general,  bound,  at  law  as  well  as  in  equity, 
to  indemnify  him ;  this  principle  applies  to  many  cases,  and 
where  a  trust  is  for  the  benefit  of  the  maker  of  the  trust  it 
may  apply  to  a  trustee.  Balsh  v.  Hyam  (*)  is  a  good  ex- 
ample of  a  case  where  it  did  apply,  and  there  are  many 
others.     In  Jervis  v.  Wolferstan  (')  the  Master  of  the  Rolls 

0)  2  P.  Wmfl.,  453.  (»>  Law  Rep.,  18  Eq.,  at  p.  24 ;  9  Eng.  R.,  11. 
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goes  so  far  as  to  say,  ^^I  take  it  to  be  a  general  rale  that 
where  persons  accept  at  the  request  of  another,  and  that 
other  is  a  cestui  que  trusty  he  is  personally  liable  to  indem- 
nify the  trustees  for  any  loss  accruing  in  the  due  execution 
of  the  trust."  Perhaps  this  rule  is  too  broadly  stated,  as 
something  must  depend  on  the  nature  of  the  trust  and  of  the 
interest  of  the  cestui  que  trust,  but  it  is  not  necessary  now 
to  say  more  than  that  this  rule  has  no  application  to  a  case 
where  the  maker  of  the  trust  is  not  a  cestui  que  trust 
When  he  is  not,  I  think  he  cannot  merely  as  maker  of  a 
trust  be  so  liable.  The  trustee  voluntarily  accepts  the  trust, 
873]  *and  can  only  incur  liability  in  consequence  of  his 
own  act  in  so  accepting ;  unless  there  be  an  express  or  im- 
plied bargain  for  indemnity  from  the  maker  of  the  trnst,  he 
must  be  taken  to  accept  the  trust  relying  on  the  trust  funds. 
He  has,  no  doubt,  a  right  to  charge  the  trust  funds  with  all 
just  allowances. 

Lord  Cottenham,  in  Attoruey-OeneralY.  Mayor  of  Nor- 
wich (*),  states  the  rule  thus,  **  I  apprehend  it  to  be  quite 
clear  according  to  the  rule  which  applies  to  all  cases  of 
trust,  that  if  necessary  expenses  are  incurred  in  the  execu- 
tion of  a  trust,  or  in  the  performance  of  the  duties  thrown 
on  any  parties,  and  arising  out  of  the  situation  in  which 
they  are  placed,  such  parties  are  entitled,  without  any  ex- 
press provision  for  that  purpose,  to  make  the  payments  re- 
quired to  meet  those  expenses  out  of  the  funds  in  their 
hands  belonging  to  the  trust."  But  this,  I  think,  does  not 
extend  so  far  as  to  enable  them  to  apply  all  funds,  part  of 
the  property  which  they  took  in  trust,  and  of  which  they 
are  not  divested,  in  relief  of  expenses  incurred  on  behalf  of 
a  separate  branch  of  the  trust,  and  not  at  all  on  behoof  of 
the  funds  from  which  it  is  sought  to  obtain  relief.  In  Attor- 
ney-Oeneral  v.  Lawes{*),  Wigram,  V.C,  states  it  to  be  "a 
well  settled  rule  that,  where  a  legacy  has  been  severed  from 
the  bulk  of  an  estate,  and  become  the  subject  of  litigation, 
that  particular  fund,  and  not  the  general  estate,  is  to  bear 
tht»  costs."  If  this  was  merely  a  rule  of  practice  as  to  costs, 
however  well  settled  it  might  be  in  England,  it  could  have 
no  effect  in  a  Scotch  case,  but  it  seems  to  me  to  be  an  appli- 
ca.tion  of  a  general  principle,  which,  I  should  think,  must 
be  the  same  in  every  system  of  jurisprudence  in  which  trusts 
exist-  That  principle  is,  I  think,  involved  in  the  decision 
of  Lord  Eldon  in  Ex  parte  Oarland{*).  There  a  miller 
made  bis  will,  dated  the  17t'h  of  February,  1798.     He  left 

O  2  Mj.  <fr  Cr.,  at  p.  424.  O  8  Hare,  at  p.  48. 

(*)  10  Vee,  Juo.,  110. 
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all  his  personal  property  to  three  trustees,  one  .of  whom  was 
his  wife,  Margaret  Ballman.  He  also  appointed  them  hia 
executors,  but  that  I  think  not  material.  By  the  will  the 
testator  directed  that  his  trade  of  a  miller,  and  the  farming 
business  then  carried  on  by  him,  should  be  carried  on  by 
Mai^garet  Ballman  until  his  trustees  should  think  proper  to 
establish  his  sons  or  either  of  them  therein ;  and  he  directed 
his  trustees,  upon  so  *settling  his  sons  or  either  of  [874 
them  in  the  business,  to  permit  them  to  take  oflE  the  stock, 
crop,  and  other  effects  in  the  said  business  at  a  fair  valua- 
tion, and  to  take  a  bond  or  note  from  them  for  the  amount. 
Ue  also  directed  that,  as  long  as  the  businesses-  should  be 
carried  on  by  his  wife,  the  profits  thereof  should  be  applied 
for  her  own  use  and  for  the  maintenance  and  education  of 
his  children,  and  that  an  inventory  and  valuation  of  hia 
stock,  crop,  and  effects  in  said  businesses  should  be  taken 
within  six  weeks  after  his  decease,  and  that  any  sums  not 
exceeding  £300,  which,  by  a  codicil,  he  increased  to  £600, 
should  be  paid  by  his  trustees  to  Margaret  Ballman  out  of 
his  personal  estate,  for  the  purpose  of  enabling  her  to  carry 
on  the  businesses,  and  that  she  should  give  notes  of  hand  to 
the  other  trustees  for  the  sums  so  advanced  to  her,  and  the 
amount  of  the  valuation. 

It  is  not  stated  when  the  testator  died,  probably  it  waa 
not  long  after  the  date  of  his  will.  After  his  death  Marga- 
ret Ballman  carried  on  the  trades  till  December,  1801,  when 
she  became  bankrupt.  She  had  given  notes  of  hand  to  the 
trustees  for  the  sum  of  £1,351  5^.,  the  amount  of  the  valua- 
tion, and  £600  which  they  had  advanced  to  her  in  pursuance 
of  the  directions  in  the  will.  She  also  had  received  £768 
12^.  4d.  of  the  testator's  assets.  The  surviving  trustee 
proved  under  the  commission.  The  assignees  presented  a 
petition  praying  that  the  proof  might  be  expunged,  and  that 
It  might  be  declared  that  the  whole  of  the  personal  estate  of 
the  testator  was  liable  to  all  the  debts  contracted  by  the 
bankrupt  in  carrying  on  the  trades  under  the  directions  oC 
the  will.  The  Lord  Chancellor  expressed  a  clear  opinion 
that  the  surviving  trustee,  as  a  creditor  on  the  notes,  must 
be  postponed  to  the  creditors  of  the  bankrupt,  but  directed 
a  further  argument  as  to  the  other  point. 

The  counsel  for  the  assignees  argued  that  if  a  trustee  is 
directed  to  carry  on  a  trade,  and  does  so,  he  makes  himself 
personally  liable  to  the  whole  of  the  debts  contracted  in 
that  trade,  which,  hard  as  it  mav  be,  is  clearly  law.  He 
then  argued  that  it  followed  that  he  must  have  the  right  of 
resorting  for  his  indemnity  to  the  whole  personal  estate 
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given  to  hioL  with  a  direction  to  carry  on  the  trade ;  and 
that  it  followed  that  the  creditors  mast  have  it,  at  least  by 
circuity,  to  the  same  extent. 

875]  *Lord  Eldon,  however,  said  that  the  case  of  the 
executor  was  no  doubt  very  hard,  as  he  might  be  proceeded 
against  as  a  bankrupt,  though  he  was  but  a  trustee,  ^^  but  be 
places  himself  in  that  situation  by  his  own  choice,  judging 
for  himself  whether  it  is  fit  and  safe  to  enter  into  that  sita- 
ation  and  contract  that  sort  of  responsibility."  He  says 
that  the  creditors  ^^  have  something  very  like  a  lien  upon 
the  estate  embarked  in  the  trade,  they  have  not  a  lien  upon 
anything  else."  No  more  is  said  as  to  the  argument  that 
the  trustee  had  a  personal  right  to  indemnity,  and  that,  con- 
&e<][uen11y,  her  assignees  had  a  similar  right  at  least  by  cir- 
cuitv. 

The  extent  of  the  right  which  trustees  have  to  be  indem- 
nified, and  the  manner  in  which  creditors  can  by  circuity 
work  it  for  their  own  benefit,  were  discussed  by  the  Master 
of  the  Rolls  in  In  re  Johnsoni^).  The  Master  of  the  Roils 
there  says  what  Ex  parte  Oarland  decides  is  ^^  that  the 
claim  of  the  creditors  is  limited  to  the  assets  devoted  to 
trade." 

On  the  question  whether  the  whole  assets  of  the  testator 
were  directly  liable  to  the  debts  incurred  in  the  trade  which 
the  testator  directed  to  be  carried  on.  Lord  Eldon  proceeds 
very  much  on  the  general  inconvenience  that  would  be  pro- 
duced if  the  estate  could  not  be  wound  up  effectually  so 
long  as  the  trade  was  carried  on,  perhaps  for  a  century.  In 
the  case  before  him  the  trade  had  not  been  carried  on  for  more 
than  two  years,  and  at  most  a  few  months  more,  but  in  lay- 
ing down  the  law  he  had  to  consider  what  might  have  hap- 
Eened.  I  think  it  clearly  must  have  b^n  the  Lord 
hancellor's  opinion  that  the  trustee  who,  of  his  own  choice, 
placed  himself  in  the  situation  of  incurring  liability  for  a 
trade  which  the  framer  of  the  trust  directed  to  be  carried 
on  with  a  particular  part  of  his  assets,  had  no  right  to  come 
for  indemnity  upon  the  rest  of  the  assets.  And  this  is,  I 
think,  the  guiding  principle  to  be  applied  in  this  case,  as 
soon  as  it  is  determined  that  the  two  branches  of  the  trnst, 
that  for  the  Sinclair  family  and  that  for  the  Robinson  fam- 
ily, were  severed.  On  that  subject  I  have  already  said  what 
is  my  view.  I  think,  therefore,  that  the  interlocutor  of  the 
Lord  Ordinary  was  right,  though  not  for  the  reason  given 
in  his  note ;  and  that  the  appeal  should  be  allowed,  with 
costs,  and  that  interlocutor  restored. 

Q)  15  Ch.  D.,  548. 
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*LoRD  WAT30N :  I  am  of  opinioD  that  the  inter-  [876 
locators  under  appeal  ought  to  be  reversed,  and  that  the 
judgment  of  the  Lord  Ordinary,  which  was  approved  by 
Lord  Gifford,  one  of  the  three  judges  of  the  Second  Division, 
ought  to  be  restored.  It  is  necessary  to  explain  the  grounds 
upon  which  I  have  come  to  that  conclusion,  because  I  con- 
cur in  part  only  of  the  opinion  of  Lord  Gifford,  and  am  un- 
able to  assent  to  the  reasons  assigned  by  the  Lord  Ordinary 
for  his  judgment 

The  trusts  of  the  late  Mrs.  Fraser* s  settlement  are  not 
complicated.  After  providing,  in  common  form,  for  pay- 
ment of  her  debts,  deathbed  and  funeral  expenses,  the  tes- 
tatrix appoints  her  trustees  to  make  payment  of  the 
interest  or  annual  rent  of  £2,000  to  her  daughter  Mrs.  Sin- 
clair during  her  lifetime,  and  of  the  capital  to  her  children 
after  her  decease,  and  to  make  payment,  in  like  manner,  of 
the  interest  or  annual  rent  and  of  the  capital  of  another  snm 
of  £2,000  to  her  daughter  Mrs.  Robinson  and  her  children. 
The  testatrix  then  bequeaths  £5  to  each  of  her  trustees,  and 
directs  them,  after  payment  of  debts,  and  after  ^^  making 

S revision  for  payment  of  the  legacies  above  mentioned,"  to 
ivide  the  free  residue  of  the  trust  estate  equally  between 
her  son,  James  Robb,  and  her  two  daughters,  Mrs.  Sinclair 
and  Mrs.  Bobinson. 

The  estate  falling  under  the  trust,  amounting  in  value  to 
£5,000,  or  thereby,  consisted  chiefly  of  railway  stocks,  and 
of  £850  consolidated  stock  of  the  City  of  Glasgow  Bank, 
which  was  duly  transferred  to  the  respondent,  William  Mur- 
doch, and  his  co-trustee,  James  Fraser  Robb.  The  trustees, 
in  the  course  of  their  administration,  sold  bank  stock  to  the 
extent  of  £650 ;  and  after  paying  debts,  expenses,  and  mi- 
nor bequests,  they  proceeded  to  make  provision  for  payment 
of  the  two  legacies  of  £2,000  to  the  daughters  of  tne  testa- 
trix and  their  issue,  by  appropriating  to  them  severally  the 
remaining  stocks  which  had  belonged  to  the  testatrix,  at  their 
current  value  in  the  market.  In  this  division,  the  unsold 
balance  of  £200  City  Bank  stock  was,  with  the  knowledge 
and  consent  of  Mrs.  Sinclair,  appropriated  to  her  and  her 
children,  as  representing  part  of  their  £2,000.  The  funds 
remaining  in  the  hands  of  the  trustees,  after  such  appropri- 
ation, were  equally  divided  among  the  three  residuary  lega- 
tees. These  arrangements  *are  narrated  in  detail  in  [877 
a  deed  of  discharge  executed  by  the  residuary  legatees  in 
March  and  May,  1877.  It  proceeds  upon  the  recital  that 
the  trustees  "have  invested"  each  of  the  two  legacies  of 
£2,000  upon  the  respective  stocks  therein  specified ;  and  in 
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respect  that  they  had  been  paid  or  received  credit  for  their 
several  shares  of  the  remainder,  the  residnary  legatees 
thereby  exoner  the  trustees  of  their  whole  actings  and  man- 
agement, and  discharge  all  claims  of  residue  competent  to 
them  under  the  provisions  of  the  deed  of  trust.  The  books 
and  accounts  of  the  trust  show  that,  from  the  time  the  two 
legacies  were  thus  severed,  each  of  the  daughters  of  the  tes- 
tatrix received  the  income  of  the  stocks  which  bad  been 
assigned  to  herself  and  her  family,  under  deduction  of  ex- 
penses applicable  to  her  own  stocks. 

It  appears  to  me  that  all  these  acts  of  administration 
were  authorized  by  the  terms  of  the  trust  deed,  and  were 
therefore  mtra  vires  of  the  trustees. 

Lord  GifFord  was  of  opinion  that,  in  assigning  these  stocks 
to  the  beneficiaries,  the  trustees  acted  in  excess  of  their 
powers ;  and  it  would  certainly  have  been  their  plain  duty 
to  realize,  had  not  the  testator  given  them  express  power 
*Ho  continue  to  hold  all  or  any  of  such  shares  or  stocks,  in 
public  or  other  companies,  as  may  pertain  and  belong  to  me 
at  the  time  of  my  decease,  should  they  consider  it  advisable 
or  expedient  to  do  so,  without  any  personal  responsibility 
on  my  trustees  for  loss,  if  any,  thereby  sustained."  His 
Lordship  held  that  this  was  not  a  continuing  power  applica- 
ble to  all  the  purposes  of  the  trust,  but  merely  a  power  to 
delay  realization,  and  consequently  to  postpone  the  distri- 
bution of  the  residue.  I  am  unable  to  adopt  that  view.  A 
general  power  to  retain  stocks  in  which  the  testatrix  has 
already  invested  does  not  differ,  in  its  scope,  from  a  general 
power  to  invest  in  these  stocks.  What  tne  trustees  can  do 
m  the  one  case  by  making  a  new,  they  can  effect  in  the  other 
case  by  retaining  an  old  investment ;  and  in  the  present 
instance  the  terms  of  the  power  are  wide  ejiough  to  cover 
all  purposes  of  the  trnst  requiring  investment.  I  therefore 
think  that  the  trustees  were  entitled  in  their  discretion  to 
retain  these  stocks,  as  an  investment  of  the  £2,000  legacies, 
instead  of  realizing  the  stocks,  and  then  investing  £4,000 
upon  movable  or  heritable  securities. 

The  Lord  Ordinary  decided  against  the  respondent  in  this 
878]  *appeal,  on  the  ground  that,  in  retaining  the  £200 
City  Bank  stock  as  part  of  Mrs.  Sinclair's  legacy,  the  trus- 
tees did  not  act  within  the  power  entrusted  to  them  bjr  the 
testatrix,  that  they  surrendered  their  independent  judg- 
ment, and  acted  in  accordance  with  the  wishes  of  Mrs.  Sin- 
clair, and  against  their  own  convictions.  There  does  not 
appear  to  me  to  be  any  evidence  sufficient  to  bring  such  a 
serious  charge  home  to  the  trustees.     No  doubt  they  did 


Vol  VI.] 

HOUSE  OF  LORDS  AND  PRIVT  COUNCIL. 

859 

H.U(Sc) 

Fraser  v.  Murdoch. 

1881 

consult  the  beneficiary  most  interested  in  the  matter,  and 
what  they  did  had  her  approval ;  bat  I  do  not  think  there 
is  ground  for  the  inference  that  the  trustees  did  not  regard 
the  retention  of  the  bank  stock  as  a  proper  act  of  adminis- 
tration, or  that  they  thought  it  would  be  attended  with  any 
appreciable  risk  either  to  the  beneficiaries  or  to  themselves. 

1  am  further  of  opinion  that  the  trustees  had  power  to 
sever  these  £2,000  legacies,  and  to  place  them  in  separate 
investments  for  behoof  of  the  respective  beneficiaries.  The 
trust  deed  authorizes  them  to  lend  out  upon  certain  securi- 
ties ''the  foresaid  legacies  of  £2,000  and  £2,000  respect- 
ively," and  these  words  appear  to  me  to  confer  upon  the 
trustees,  by  plain  implication,  a  right  to  make  tbe  severance 
if  they  chose.  It  may  be  doubted  whether,  in  the  due 
administration  of  the  trust,  the  trustees  could  have  declined 
to  sever  these  legacies,  but  in  the  view  which  I  take  of  the 
case  it  is  unnecessary  to  decide  that  point. 

If,  instead  of  severing  the  two  legacies,  the  trustees  had 
been  entitled  and  had  thought  fit  to  make  provision  for  their 
payment  by  retaining  in  their  hands  an  undivided  fund  of 
£4,000,  the  present  question  could  hardly  have  arisen, 
assuming  always  that  the  trustees  had  power  to  retain  the 
£200  City  Bank  stock  as  a  trust  investment,  after  distribu- 
tion of  the  residue.  In  that  case  the  two  families  of  Sin- 
clair and  Robinson  would  have  been  equally  interested  in 
the  investment,  they  would  have  shared  in  any  increment  of 
the  value  of  the  stock,  and  would  have  borne  alike  any  loss 
arising  from  its  depreciation.  I  did  not  understand  it  to  be 
disputed,  and  I  think  it  clear  that,  had  matters  stood  in  that 
position,  the  trustees  would  have  been  entitled  to  recoup 
calls  paid  by  them  to  the  liquidators  of  the  City  Bank  out 
of  the  remaining  funds  or  stocks  held  by  them  for  the  pur- 
pose of  paying  the  two  legacies. 

The  real  question  in  this  case,  according  to  my  apprehen- 
sion of  *it,  comes  to  be — What  was  the  effect  of  the  [879 
severance  of  the  two  legacies  upon  the  right  of  indemnity 
competent  to  these  trustees  so  long  as  they  held,  and  were 
justified  in  holding,  the  trust  estate  as  an  undivided  whole? 
I  cannot  agree  with  the  opinion  expressed  by  the  late  Lord 
Ormidale,  one  of  tlfe  two  judges  composing  the  majority  of 
the  Second  Division,  to  the  effect  that  the  appropriation  of 
the  stocks  held  by  the  trustees  consisted  of  mere  book 
entries  made  for  convenience  in  dealing  with  the  interest  of 
the  life  renters,  Mrs.  Sinclair  and  Mrs.  Robinson.  The 
appropriation  of  these  stocks,  if  authorized,  as  I  hold  it  to 
have  been,  by  the  terms  of  the  trust  deed,  was  an  act  of 
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adtniniBtration  which  the  trustees  of  themselves  had  no 
power  to  undo.  The  immediate  effect  of  that  act  was  to 
alter  the  pecuniary  interests  of  the  two  sets  of  beneficiaries 
concerned,  and  the  relations  subsisting  between  them  and 
the  trustees.  The  beneficial  interests  of  Mrs.  Sinclair  and 
her  issue  on  the  one  hand,  and  of  Mrs.  Robinson  and  her 
children  on  the  other,  were  thenceforth  limited  to  the  stocks 
severally  assigned  to  them,  and  the  trustees  ceased  to  be 
under  any  liaoility  to  account  to  either  life-rentrix  and  her 
children  for  the  stocks  appropriated  to  the  others.  Two 
Trusts  were  created  instead  of  one,  with  separate  funds,  and 
different  beneficiaries  having  no  community  of  interest. 
Such  being  the  legal  result  of  the  appropriation,  it  is,  in  my 
opinion,  immaterial  whether  the  authority  to  constitute 
these  two  trusts  was  derived  from  one  and  the  same  deed, 
or  whether  each  was  constituted  by  virtue  of  a  separate  deed 
under  the  hand  of  the  testatrix. 

In  that  state  of  circumstances  I  am  at  a  loss  to  conceive 
upon  what  i)rinciple  of  law  or  equity  the  respondent  can 
claim  to  be  indemnified  for  loss  arising  upon  tne  £300  City 
Bank  stock  appropriated  to  Mrs.  Sinclair,  out  of  the  funds 
assigned  to  the  appellant  and  her  children.  There  is  no  posi- 
tive rule  of  law  upon  which  such  a  claim  can  be  supported, 
and  I  do  not  know  of  any  equitable  claim  to  indemnity, 
recognized  by  the  law  of  Scotland,  which  does  not  rest  upon 
the  maxim  of  the  civil  law,  ^^Cujus  est  commodum  ejus 
quoque  debet  esse  incommodum."  Those  authorities  in 
the  law  of  England  to  which  your  Lordships  have  referred 
lead  to  precisely  the  same  result.  It  may  be  a  hard  thing 
that  the  respondent  has  personally  to  bear  loss  arising  upon 
880]  a  trust  ^investment  in  which  he  had  no  personal 
interest ;  but  he  voluntarily  undertook  the  risk  when  he 
consented  to  hold  City  Bank  stock  as  trustee  for  behoof  of 
Mrs.  Sinclair  and  her  children.  In  my  opinion  it  would  be 
a  still  harder  thing  to  inflict  that  loss  upon  the  appellant, 
who  had  as  little  personal  interest  in  the  matter  as  the 
respondent,  but,  unlike  the  respondent,  had  no  power  either 
to  prevent  such  an  investment  of  Mrs.  Sinclair's  legacy,  or 
to  protect  herself  from  its  consequences. 

In  the  court  below,  the  Lord  Justice  Clerk  decided  in 
favor  of  the  respondent,  solely  on  the  ground  that  the  calls 
made  by  the  liquidators  of  the  City  Bank  constituted  a  debt 
of  the  truster,  Mrs.  Fraser,  and,  if  that  assumption  had 
been  well  founded,  it  appears  to  me  that  the  judgment  of 
the  Second  Division  would  have  been  right.  But  it  seems 
clear  that  these  calls  were  never,  in  any  sense,  a  debt  due 
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by  the  truster  or  by  her  estate.  The  claim  of  the  liquida- 
tors was  a  claim  against  the  trustees  personally,  arising  out 
of  that  course  of  administration  by  which  they  became  and 
continued  to  be  partners  of  the  bank.  But  if  any  doubt 
could  be  raised  on  thispoint,  it  is  completely  disposed  of  by 
the  judgment  of  Lord  ifldon  in  Ex  parte  Oarland  ('). 

I  therefore  concur  in  the  judgment  proposed  by  your 
Lordship. 

Judgment.— Or(fere{f  and  Adjudged^  That  the  said 
interlocutors  of  the  Lords  of  Session  of  Scotland, 
of  the  Second  Division,  of  the  lOth  of  March  and 
18th  of  May,  1880,  complained  of  in  the  said  ap- 
peal, be,  and  the  same  are  herebv  reversed,  and 
that  the  interlocutor  of  the  Lord  Ordinary,  of  the 
6th  of  January,  1880,  be,  and  the  same  is  hereby 
restored :  And  it  is  Ordered^  That  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland, 
to  do  therein  as  shall  be  just  and  consistent  with 
this  judgment :  And  it  is  further  Ordered^  That 
the  respondents  do  pay  or  cause  to  be  paid  to  the 
said  appellant  the  costs  incurred  by  her  in  re- 
spect of  the  said  appeal  to  this  House,  and  also 
her  expenses  in  the  court  below. 

Lords'  Journals,  3d  August,  1881. 

Agents  for  appellant :  Holmes^  Anton  &  Oreig. 
Agents  for  respondent:  Martin  &  Leslie, 

0)  10VeB.,atp.  119. 
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[6  Appeal  Cases,  881.] 
H.L.  (Sc),  May  17,  1881. 

[house  of  lords.] 

881]    ^Commissioners  op  Supply  of  the  County  of 
Aberdeen,  Appellants;   Morice,  Respondent. 

Boads  and  Bridges  {Scoiland)  Act,  1878  (41  &  42  Viet,,  e.  51),  88.  4,  5.  6,  7, 
and  87 — Construdion  of. 

The  trustees  of  the  W.  S.  bridge,  which  spans  the  River  Dee  and  connects  the 
counties  of  Kincardine  and  Aberdeen,  sought  to  have  it  found  that  the  local  acts  10 
Geo.  4,  c.  43,  and  28  Vict.,  c.  26,  being  the  W.  S.  Bridge  and  Road  Acts— had 
ceased  to  be  of  force  and  effect  within  the  county  of  Kincardine  (that  county  haying 
adopted  the  Roads  and  Bridges  Act,  1878) :  That  tJie  trustees  have  ceased  to  be  un- 
der any  obligation  as  regards  the  management  or  maintenance  of  the  bridge  or  road, 
and  that  the  defenders,  the  county  road  trustees  of  Kincardine,  and  the  commission- 
ers of  supply  of  the  county  of  Aberdeen,  are  bound  to  maintain  and  keep  in  proper 
repair  the  bridge  and  road :  and  further,  that  the  trustees  have  ceased  to  be  liable 
for  the  debts  incurred  by  them  as  trustees.  By  the  local  act  of  1865  tolls  were 
abolished  in  the  county  of  Aberdeen ;  but  from  its  provisions  the  burgh  was  ex- 
cluded. The  Aberdeenshire  portion  of  the  road  and  part  of  the  bridge  are  within 
the  burgh  boundary. 

The  county  of  Aberdeen  has  not  adopted  the  act  of  1878,  and  the  commissioiierB 
of  supply  of  that  county  deny  any  liability  in  respect  to  the  maintenanoe,  &c.,  of  the 
bridge  and  road  : 

Held,  reversing  the  interlocutors  of  the  court  below,  that  the  true  eflbct  of  the 
Roads  and  Bridges  Act,  1878,  in  the  circumstances,  was  to  continue  in  force  the  local 
acts  so  far  as  the  powers  and  duties  thereby  imposed  on  the  trustees  for  the  man- 
agement, <&c.,  of  that  part  of  the  bridge  and  TotA  which  is  within  the  county  and 
parliamentary  burgh  of  Aberdeen,  together  with  the  powers  of  demanding  and  tak- 
ing tolls  within  the  county  and  burgh  conferred  by  such  acts  so  long  as  the  Roads 
and  Bridges  Act.  1878,  shall  not  be  in  force  therein :  that  the  liability  of  the  trustees 
to  the  debts  incurred  under  the  local  acts  had  now  ceased  and  fisdlen  severally  upon 
the  defenders :  that  the  commissioners  of  supply  are  entitled  to  receive  from  the 
W.  S.  bridge  and  road  trustees  all  surplus  of  income  accruing  to  them  from  toils  ex- 
acted on  the  bridge  and  road  within  the  county  and  parliamentary  bur^h  of  Aber- 
deen, after  providing  for  the  expenses  of  management,  Ac,  and  on  doing  so,  are 
entitled  to  be  reliev^  by  them  fi^m  the  proportion  of  the  debts  belonging  under  the 
Roads  and  Bridges  Act,  1878,  to  the  county  and  parliamentary  burgh  of  Aberdeen ; 
and  that  as  regards  that  part  of  the  bridge  and  roads  within  the  codnty  of  Kincar- 
dine, the  local  acts  had  ceased  to  be  in  force ;  and  the  road  trustees  of  that  county 
are  bound  to  maintain  and  keep  in  repair  that  part  of  the  bridge  and  road. 
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ACCEPTANCE. 
Se9  Bills  of  Exchange,  99,  129  note, 

ACCEPTOR. 

Bee  Bills  of  Exchange,  99,  129  note. 
Pkincifal  and  Surety,  217,  286  note. 


ACCOUNTING. 

1.  General  directions  as  to  the  mode  of 
taking  the  account  WaUingfw^d  v. 
MiUual  Society.  66 


ACCOUNTS. 

See  Mistakes,  347. 

ADMIRALTY. 

.  CoUiAowt.  The  "  Regulations  for  Pre- 
venting Collisions  at  Sea,"  made  under 
the  authority  of  the  Merchant  Ship- 
ping Acts,  1864  to  1878,  must,  under 
the  17th  section  of  the  86  <b  87  Vict. 
a  86,  be  strictly  followed.  Actual  ne- 
cessity, not  considerations  of  discretion 
and  expediency,  even  though  skilfully 
acted  on,  can  alone  excuse  their  non- 
observance. 


The  K.  and  the  V.,  two  large  steam 
vessels,  coming  in  opposite  directions, 
sighted  each  other  at  a  considerable 
distance;  they  ultimately  came  into 
collision.  The  K.  alleged  that  when 
the  two  vessels  were  fast  approaching 
each  other  the  V.  improperly  changed 
its  course ;  tliat  the  master  of  the  K. 
could  not  rely  on  the  V.  taking  a  par- 
ticular course ;  that  to  meet  possible 
contingencies  he  ordered  his  engineers 
to  stand  to  their  engines,  and  almost 
instantly  afterwards  gave  the  order  to 
starboard  the  helm,  which  he  deemed 
would  prevent  or  greatly  mitigate  the 
collision,  and  then  stopped  and  re- 
versed the  engines.  This  was  not'  ex- 
actly the  order  required  by  the  regu- 
lations, which  directed  that  i*  such  a 
case  the  engines  should  be  stopped  and 
reversed.  The  Court  of  Admiralty  had 
deemed  both  vessels  to  be  in  fault,  and 
had  adjudged  accordingly;  the  Court 
of  Appeal  had  held  the  master  of  the 
E.  to  be  excused  under  the  circum- 
stances of  the  case,  and  had  given 
judgment  against  the  Y.  On  appeal  to 
this  House : 

Held,  that  the  statutes  and  the  regu- 
lations had  not  left  the  master  of  the 
K.  a  discretion  in  the  matter ;  that  he 
was  bound  to  stop  and  reverse  the  en- 
gines, and  that  as  he  had  not  done  so 
at  the  first  moment  of  danger,  he  had 
disregarded  the  regulations,  and  conse- 
quently that  the  S.  must  be  held  in 
part  responsible. 

2.  The  judgment  of  the  Court  of  Admi- 
ralty was  restored.  Stoomvaart,  etc,,  v. 
Peninsidar,  elc,  169,  200  note, 

3.  Demnrrage.  A  charterparty  for  a  ship 
to  sail  to  "  London  Surrey  Commercial 
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Docks  "  is  not  satisfied  by  the  ship  ar- 
riving at  the  gate  of  the  docks  but 
not  entering  into  the  docks. 

4.  There  is  no  established  custom  in  the 
port  of  London  by  which  the  charterer 
of  a  timber-loaded  ship  is  bound  to  se- 
cure for  the  vessel,  on  its  arrival  in  the 
river,  and  in  close  contiguity  to  the 
docks  named,  the  authority  to  enter 
into  the  docks. 

5.  The  charterparty  was  to  "London 
Surrey  Commercial  Docks,  or  as  near 
thereto  as  she  may  safely  get,  and  lie 
always  afloat."  As  the  docks  were  full 
the  ship  could  not  be  given  a  discharg- 
ing beith,  and  the  dock  manager  there- 
fore refused  it  entrance  into  we  docks. 
Both  parties  having  named  these  docks 
in  the  charterparty,  this  refusal  of  the 
dock  authorities  was  held  not  to  be  the 
fault  of  either  party.  The  cause  of 
the  delay  as  to  being  admitted  into  the 
docks  was  immaterial;  the  length  of 
the  delay  was  material 

6.  The  charterer  would  not  name  any 
other  docks  to  which  the  ship  might  be 
taken.  The  ship's  master  therefore 
took  it  to  the  Deptford  Buoys  (the 
nearest  place  to  the  Surrey  Commercial 
Docks  where  it  could  lie  in  safety 
afloat)  and  there  discharged  the  cargo 
by  lighters,  carrying  the  timber  into 
the  Surrey  Commercial  Docks,  where 
it  was  afterwards  sorted  and  put  in  or- 
der on  the  wharf: 

ffeld^  that  under  the  circumstances 
existing  in  this  case,  the  delay  in  dis- 
charging the  cargo  was  to  be  attributed 
to  the  charterer,  who  therefore  became 
liable  to  demurrage,  and  to  the  charges 
for  unloading. 

7.  The  contract  in  the  charterparty  as  to 
demurrage  was  this :  The  cargo  was  to 
be  supplied  as  fast  as  it  could  l)e  taken 
on  board,  "  and  to  be  received  at  port 
of  discharge  as  fast  as  steamer  can  de- 
liver as  above  .  .  .  and  ten  days  de- 
murrage over  and  above  the  said  lay- 
ing days  "  [there  were  no  laying  days 
mentioned  m  the  charterparty]  "  at  £80 
per  day,  payable  day  by  day,  it  being 
agreed  tliat  for  the  payment  of  iJl 
freight,  dead  freight,  and  demurrage, 
the  owner  shall  have  absolute  charge 
and  lien  on  the  said  cargo  .  .  .  "  "  The 
cargo  to  be  brought  to  and  taken  from 


along  side  the  ship  at  merchanf  s  risk 
and  expense." 

8.  The  ship  did  not  fulfill  the  engage- 
ment in  the  charterparty  to  procmd 
to  the  Surrey  Commercial  Docks  by 
merely  going  to  the  gates  of  the  docks, 
but  when  it  had  fulfilled  the  alternative 
to  go  as  near  thereto  as  it  could  safely 
ge^the  charterer  was  bound  to  take 
the  cargo  from  alongside  at  his  risk  and 
expense.  The  shipowner  was  not  boond 
to  wait  for  an  unreasonable  period,  un- 
til the  dock  authorities  should  be  able 
to  assign  the  ship  a  discharging  berth 
in  the  docks. 

9.  When  that  difficulty  arose  about  the 
ship  being  admitted  into  the  Surrey 
Commercial  Docks,  and  the  charterer 
would  not  name  any  other  docks  or 
place  where  the  vessel  might  be  un- 
loaded, the  shipowner  gave  notice  to 
the  charterer  of  the  discharge  of  the 
cargo  by  lighters,  and,  on  taking  the 
timber  into  the  docks,  gave  notice  to 
the  dock  authorities  that  it  was  de- 
livered there  subject  to  the  claim  for 
freight,  demurrage,  and  delivery 
charges. 

Hdd,  that  he  was  warranted  in  so 
doing.     DM  v.  Nelaon,  259 

10.  Pilot  Where  a  vessel  is  under  the 
charge  of  a  licensed  pilot,  the  employ- 
ment of  whom  is  compulsory,  and  is, 
at  the  same  time,  in  tow  of  a  steam-tug, 
the  latter  is  bound  to  obey  the  orders 
of  the  pilot.  In  case  of  a  mischief 
occurring  to  the  vessel,  occasioned 
directly 'Dy  the  conduct  of  the  steam- 
tug,  the  tug  (which  had  not  noticed  the 
pilot's  signal),  cannot  in  an*  action 
brought  by  the  owners  of  the  vessel 
for  damage,  set  up,  as  a  legal  defence, 
contributory  negligence,  upon  the 
ground  that  if  the  pilot,  when  the  mis- 
chief was  about  to  happen,  had  himself 
done  a  certain  thing,  the  mischief 
might  possibly  have  been  avoided. 
Spaighl  v.  TedoaUU.        889,^98  noIi: 


ADVERSE  POSSESSION. 

1.  Ceylon  Ordinances  No.  8  of  1834,  and 
No.  22  of  1871,  require  that  a  defend- 
ant should  have  had  ten  years*  nndis- 
turbed  and  uninterrupted  possesmon, 
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meaniDg  actual  and  not  ideal  posses- 
sion, of  land  in  dispute  in  order  to  be 
entitled  to  the  benefit  of  such  ordi- 


8.  Althongh  acts  done  npon  parts  of  a 
district  of  land  may  be  evidence  of  pos- 
session of  the  whole,  yet  as  r^ards  lands 
within  a  disputed  boundary  acts  of 
ownership  by  either  party  ontdde  the 
boandkrjr  are  no  evidence  of  title  to  the 
lands  within  it.     dark  v.    Anderaon, 

848 

Set  SovKSEiov,  885. 

SupponT,  742,  839  note. 


AQREEHENTS. 
£he  PxRFOucANOB,  201,  218  noU. 

ANSWER. 
See  F&AUD^  65^  79  noie. 

APPURTENANCES. 
See  Lani>ix>kd  axd  TmAur,  458. 

ATTACHMENT. 
See  JuRttDiOTiov,  495,  622  noU, 


BANKS. 
See  Task,  153. 

BANKRUPTCY. 
See  Sale,  657  note,  727. 

34  Eng.  Bep.  66 


BILLS  OF  EXCHANGE. 

1.  Sect  11  (rf  the  Mercantile  Law  Amend- 
ment (Scotland)  Act,  1856,  is  in  the 
same  terms  with  sect.  6  of  the  corre- 
sponding English  Act :  and  enacts  that 
'*  no  acceptance  of  any  bill  of  exchange 
.  .  .  shall  be  sofiicient  to  bind  or  charge 
any  person  unless  the  same  be  in  writ- 
ing on  such  bill  .  .  .  and  signed  by 
the  acceptor  or  some  person  duly  au- 
thorized by  him/' 

On  the  2d  of  March,  1878,  in  JSindhaugh 
V.  Blakey  (8  C.  P.  D.,  136),  it  was  held 
that  an  acceptance  by  the  drawee  waa 
null  in  respect  that  there  was  no  writ- 
ing except  the  signatmre. 

On  the  16th  of  April,  1878,  waa  passed 
the  Bills  of  Exchange  Act»  which,  after 
reciting  the  above  quoted  section  of  the 
Mercantile  Law  Amendment  Acts ; 
and  that  *'it  is  expedient  that  the 
meaning  of  the  said  enactment  should 
be  fiiruier  declared,"  provides  "  that 
an  acceptance  of  a  bill  of  exchaiige  is 
not,  ana  shall  not  be  deemed  to  be  in- 
Buffident  under  the  provisions  of  the 
said  statutes  by  reason  only  that  such 
acceptance  consist  merelv  of  the  signa- 
ture of  the  drawee  written  on  such 
bUl." 

A.  procured  from  B  an  advance  of  £1,000 
OB  a  bill  of  exchange  at  twelve  months 
for  C.  and  D.,  his  two  sons.  B.  signed 
the  bill  as  drawer,  and  addressing  it 
to  C.  and  D^  handed  it  to  A.^iHrho  for- 
warded It  to  C.  and  B.  They  signed  it 
as  acceptors,  and  sent  it  back  to  A., 
who  wrote  his  own  name  across  the 
back,  and  gave  it  to  B.  He  then  for- 
warded the  amount  to  C  and  D. 

Subsequently  0.  and  D.  became  banknipt, 
and  were  onable  to  pay  the  amount  of 
the  bUL  A.  taxd  B.  b«ing  both  dead, 
there  waa  no  exact  evidence  why  A. 
pot  his  name  on  the  bill.  C.  ana  P. 
had  previous  to  the  date  of  the  bill 
obtained  mon^  from  B.  on  their  own 
security.  The  trustees  of'B.  claimed 
firom  A.'s  representative  the  amount  of 
the  bill  on  the  ground  that  A.  indorsed 
the  bill  as  "joint  obligant"  with  C. 
and  D.,  "  and  as  co-acceptor  with  them 
for  payment  of  its  contents  "t 

ffeldf  affirming  the  decision  of  thd  court 
below,  although  not  upon  the  same 
reasons,  that  A.'s  respresentative  was 
not  liable,  because  that  A.  was  not  an 
acceptor  within  the  meaning  of  19  <b  20 
Vict  c.  60,  s.  11,  or  otherwise,  in  any 
true  and  proper  sense  of  the  word; 
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and  that  hU  liability,  as  insisted  upon 
by  B/s  trustees,  could  only  be  estab- 
lished by  proof  of  a  special  cbfntract  to 
be  answerable  to  the  drawer  for  the 
acceptors,  which  contract,  being  differ- 
ent from  that  which  the  law-merchant 
would  infer  from  his  mere  signature  as 
it  appears  on  the  back  of  the  bill, 
could  only  be  proved  by  a  writing 
properly  signed  under,  in  Scotland,  the 
6th  section  of  19  A  20  Vict.  c.  60 :  and 
in  England  the  29  Car.  2,  c  S,  s.  4, 
which  writing  was  here  absent 

2.  Hdd,  also,  that  the  act  of  1878  was  in 
effect  a  declaration  by  the  Legislature 
that  the  decision  in  the  case  of  Hind- 
haugh  V.  Bfakey  was  erroneous;  and 
as  no  distinction  whatever  was  made 
by  the  terms  of  the  English  enactment 
corresponding  with  the  11th  section  of 
the  Scottish  act  between  one  kind  of 
acceptance  and  another,  the  effect 
of  that  declaration,  although  in  terms 
confined  to  an  acceptance  by  the 
drawee  of  a  bill,  was  necessarily  to 
displace  the  whole  construction  of  the 
English  statute  on  which  that  decision 
was  founded. 

8.  Per  Lord  Watson  :  The  character  in 
which  A.  did  become  a  party  to  the 
bill  was  both  in  fact  and  law  that  of  an 
indorser ;  and  in  determining  his  legal 
position,  the  fact  that  his  Indorsement 
was  written  before  the  bill  was  de- 
livered to  the  drawer,  and  the  money 
advanced  by  him,  was  quite  imma- 
terial 

4.  The  doctrine  deduced  from  Don  v.  Wait 
(26  May,  1812.  F.  C,  vol  xvi,  647),  and 
WatUrt  (7  March,  1818.  F.  C,  vol.  xix, 
489),  by  Professor  Bell  in  his  Commen- 
Uries,  vol.  i  (7th  ed.),  p.  425,  that  in 
Scotland  a  signature  as  an  acceptor  by 
a  person  not  a  drawee  "  held  to  import 
a  loint  undertaking  as  acceptor  of  the 
bill  or  maker  of  the  note"  not  ap- 
proved of:  see  Lord  Watson^s  opinion 
at  p.  779.  Steele  v.  MeKinlay,  99, 
129  noU. 

See  FoBOXRT,  301,  829  note. 

Principal  and  Surrtt,  217,  286  note. 


BONA  FIDE. 
See  CoNTiNGBNT  Skcuritt,  728,  788  note. 


BRIDGES. 

See  HiOBWATB,  862. 


CASES  OVERRULED,  REVERSED, 
ETC. 

Beevor  v.  Smith,  L.  R.,  4  Ex.,  537, 
conMered,  701 

Bland  «.  Ross,  Lush..  281;  14  Moore 
P.  C,  210,  appraoed.  889 

Bower  v,  Peate,  16  Eog.  R.,  874,  ap- 
proved. 742 

Bulkeley  v.  Schnta,  L.  R.,8  P.  C,  764. 
approved,  489 

Caledonian  Railway  v.  North  Britiah 
Railway.  Court  Seas.  Cas.,  4th  Series, 
vol.  7,  p.  1147,  17  Scot.  L.  R,  777. 
affirmed,  833 

Cassels  «.  Stewart,  Court  Sess.  Cases, 
4th  Series,  vol.  6,  p.  986,  affirmed.  288 

Castro  t.  Queen.  9  Eng.  R.,  823;  29  id., 
408,  affirmed,  899 

Clayton^  Case,  1  Mer.,  685,  foOotced. 

728 

Connecticut,  etc, «.  Moore,  6  Can.  Sup. 
Ct.,  634,  695.  oMrmed,  688 

Conservators  v,  Britton,  12  Cfay.  Div., 
affirmed,  690 

Dahl  9.  Nelson,  12  Chy.  Div.,  568. 
aMrmed,  259 

Dalton  t,  Angus,  28  Eng.  R.,  80,  re- 
versed, 742 

Dalton  «.  Angus,  28  Eng.  R.,  706,  af- 
firmed, 742 

Dixon  V,  Caledonian,  etc.,  17  Scot.  L. 
Repr.,  102,  Court  Sess.  Caa,  4th 
Series,  vol.  7,  p.  216,  affirmed.      132 

Don  V,  Watt,  16  Fac.  Col.,  647,  con- 
sidered, 99 

Fraser  v,  Murdock,  Court  Sess.  Cas., 
4th  Series,  vol.  7,  p.  694,  reversed, 

887 

Freeman  v.  Cook,  2  Excb.,  654,  ap- 
proved, 801 

Gariand,  Ex  parte,  10  Ves.,  110,  fot- 
lotMd.  887 

Qreen  v.  Lord  Penxanoe,  7  Q.  B.  Div., 
273,  affirmed,  689 

Hale  V,  Hale,  18  Eng.  R.,  739,  ap- 
proved, 80 

Hebbert  v,  Pnrcbas,  L.  R.,  4  P.  C,  801, 
approved,  528 

Hindhaugh  v.  Blakey,  80  £n^.  R.,  72, 
see  99 
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Hopkinson  «.  Bolt,  9  H.  L.  C,  614,  /0^ 
lov>ed,  728 

Enowles  «.  McAdam,  81  Eng.  R.,  181, 
owmded.  488 

London  Qoarantee,  etc.,  «.  Fearley,  L. 
R.,  6  Ir.  219 

Macdonald  «.  Union  Bank,  Court  Seas. 
Cases,  8d  Series,  vol.  2,  p.  968,  ap- 
proved, 99 

Martin  o.  Mackonochie,  L.  R.,  8  P.  C, 
489,  approved,  528 

Matthews  v.  Boxsome,  88  L.  J.  (Q.6.), 
209.  doubted,  99 

Major  V,  London,  etc.,  1  Com.  PI.  Div., 
1  ;  5  id.,  494,  affirmed.  496 

M'Bain  «.  Wallace,  Court  Sess.  Cases, 
4th  Series,  vol.  8,  p.  860,  affirmed. 

627 

M'Kenzie  v.  British  Linen  Co.,  Court 
Sess.  Cas.,  4th  Series,  vol.  7,  p.  836, 
refxraed,  801 

Metropoliton,  etc.,  v.  Hill,  29  Bog.  R., 
1,  see  a56.  858 

Metropolitan, etc.,  v.  Hill,  5  App.  Cas., 
582,  eee  856,  858 

Mills  «.  Jennings,  18  Chj.  Div.,  689. 
varied,  701 

Pearks  v.  Moseley,  17  Eng.  Rep.,  774, 
affirmed,  80 

Pharmaceutical,  etc,  v.  London,  etc., 

28  Eng.  R.,  775,  reversed.  158 
Pharmaceutical,  etc.,  v,  London,  etc., 

29  Eng.  R.,  817,  affirmed,  158 
Pitt  V,  Jones,  8  Chy.  Dlv.,  548,  re- 
versed, 29 

Pitt  V,  Jones,  11  Chy.  Div.,  78,  of- 
firmed.  29 

Regina  v,  Tichbome,  9  Eng.  R.  828 ; 
29  id.,  408,  affirmed,  899 

Smith  V.  Great  Western  Railway,  24 
Eng.  R.,  110,  considered.  182 

St.  Clair  v.  Caithness,  etc.,  Ct.  Sess. 
Caa,  4th  Series,  vol.  7,  p.  1117,  re- 
versed. 458 

Sturla  V.  Freccla,  12  Chy.  Div.,  411, 
affirmed.  1 

Tossell  V,  Smith,  2  De  Qex  &  J.,  718 ; 
27  L.  J.  (Chy.),  694,  overruled.       701 

Tichbome  v.  Queen,  9  Eng.  R.,  823; 
29  id.,  408,  affirmed.  899 

Waiters.  Matter  of,  19  Fac.  Col.,  489, 
considered,  99 

White  V.  Hillacie,  8  Y.  &  C.  Exch.,  597, 
approved.  701 


CHARTER  PARTY. 
See  ADinsALTT,  269. 


COLLATERALa 
See  Principal  and  Surktt,  217,  286  note. 

COLLISION, 
See  Admikaltt,  169,  200  note, 

CONDITION  PRECEDENT. 
See  Pebformamob,  419, 489  note, 

CONDITIONS. 

1.  To  use  lands  for  particular  purpose. 
HidopY.  Leekie,  626 

CONFLICT  OF  LAWS. 
See  Corporahonb,  489. 

CONSTRUCTION. 

See  Rbvenur,  488. 

Statutes.  158,  169  note,  838  note, 
Taxbs,  162. 

CONTINGENT  SECURITY. 

1.  The  owner  of  land,  after  depositing 
the  title  deeds  with  a  bank  as  security 
for  all  earns  then  or  thereafter  to  be- 
came due  on  the  general  balance  of 
his  account  with  the  oank.  contracted 
with  the  knowledge  of  the  bank  to  sell 
the  land  to  one  wlio  had  notice  of  the 
terms  of  the  deposit  The  vendor  after- 
wards paid  into  his  own  account  at  the 
bank  sums  which  in  the  whole  ex- 
ceeded the  debt  due  to  the  bank  on  his 
balance  at  the  time  of  the  contract  of 
sale,  so  that  on  the  principle  of  ClaytnrCe 
Cam  (1  Mer.,  585)  that  debt  was  dis- 
charged. The  bank,  without  giving 
notice  to  the  purohftseri  continued  the 
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1631  Fraser  v.  Murdoch.  H.L.(Sc.) 

admiDistration  which  the  trastees  of  themselves  had  no 
power  to  nndo.  The  immediate  effect  of  that  act  was  to 
alter  the  pecaniary  interests  of  the  two  sets  of  beneficiaries 
concerned,  and  the  relations  subsisting  between  them  and 
the  trustees.  The  beneficial  interests  of  Mrs.  Sinclair  and 
her  issue  on  the  one  hand,  and  of  Mrs.  Robinson  and  her 
children  on  the  other,  were  thenceforth  limited  to  the  stocks 
severally  assigned  to  them,  and  the  trustees  ceased  to  be 
under  any  liability  to  account  to  either  life-rentrix  and  her 
children  for  the  stocks  appropriated  to  tbe  others.  Two 
trusts  were  created  instead  of  one,  with  separate  funds,  and 
different  beneficiaries  having  no  community  of  interest. 
Such  being  the  legal  result  of  the  appropriation,  it  is,  in  my 
opinion,  immaterial  whether  the  authority  to  constitute 
these  two  trusts  was  derived  from  one  and  the  same  deed, 
or  whether  each  was  constituted  by  virtue  of  a  separate  deed 
under  the  hand  of  the  testatrix. 

In  that  state  of  circumstances  I  am  at  a  loss  to  conceive 
upon  what  principle  of  law  or  equity  the  respondent  can 
claim  to  be  indemnified  for  loss  arising  upon  tne  £200  City 
Bank  stock  appropriated  to  Mrs.  Sinclair,  out  of  the  funds 
assigned  to  the  appellant  and  her  children.  There  is  no  posi- 
tive rule  of  law  upon  which  such  a  claim  can  be  supported, 
and  I  do  not  know  of  any  equitable  claim  to  inaemnity, 
recognized  by  the  law  of  Scotland,  which  does  not  rest  upon 
the  maxim  of  the  civil  law,  ^'Cujus  est  commodum  ejus 
qnoque  debet  esse  incommodum."  Those  authorities  in 
tne  law  of  England  to  which  your  Lordships  have  referred 
lead  to  precisely  the  same  result.  It  may  be  a  hard  thing 
that  the  respondent  has  personally  to  bear  loss  arising  upon 
880]  a  trust  *investment  in  which  he  had  no  personal 
interest;  but  he  voluntarily  undertook  the  risk  when  he 
consented  to  hold  City  Bank  stock  as  trustee  for  behoof  of 
Mrs,  Sinclair  and  her  children.  In  my  opinion  it  would  be 
a  still  harder  thing  to  infiict  that  loss  upon  the  appellant, 
who  had  as  little  personal  interest  in  the  matter  as  the 
respondent,  but,  unlike  the  respondent,  had  no  power  either 
to  prevent  such  an  investment  of  Mrs.  Sinclair's  legacy,  or 
to  protect  herself  from  its  consequences. 

In  the  court  below,  the  Lord  Justice  Clerk  decided  in 
favor  of  the  respondent,  solely  on  the  ground  that  the  calls 
made  by  the  liquidators  of  the  City  Bank  constituted  a  debt 
of  the  truster,  Mrs.  Fraser,  and,  if  that  assumption  had 
been  well  founded,  it  appears  to  me  that  the  iudgment  of 
the  Second  Division  would  have  been  right,  fiut  it  seems 
clear  that  these  calls  were  never,  in  any  sense,  a  debt  due 
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by  the  truster  or  by  her  estate.  The  claim  of  the  liquida- 
tors was  a  claim  against  the  trustees  persoDally,  arising  out 
of  that  course  of  administration  by  which  they  became  and 
continued  to  be  partners  of  the  bank.  But  if  any  doubt 
could  be  raised  on  this  point,  it  is  completely  disposed  of  by 
the  judgment  of  Lord  Eldon  in  Ex  parte  Garland  (*). 

I  therefore  concur  in  the  judgment  proposed  by  your 
Lordship. 

Judgment. — Ordered  and  Adjudged^  That  the  said 
interlocutors  of  the  Lords  of  Session  of  Scotland, 
of  the  Second  Division,  of  the  lOth  of  March  and 
18th  of  May,  1880,  complained  of  in  the  said  ap- 
peal, be,  and  the  same  are  hereby  reversed,  and 
that  the  interlocutor  of  the  Lord  Ordinary,  of  the 
6th  of  January,  1880,  be,  and  the  same  is  hereby 
restored :  And  it  is  Ord^ed,  That  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland, 
to  do  therein  as  shall  be  just  and  consistent  with 
this  judgment:  And  it  is  further  Ordered^  That 
the  respondents  do  payor  cause  to  be  paid  to  the 
said  appellant  the  costs  incurred  by  her  in  re- 
spect of  the  said  appeal  to  this  House,  and  also 
her  expenses  in  the  court  below. 

Lords'  Journals,  dd  August,  1881. 

Agents  for  appellant :  Holmes^  Anton  &  Oreig. 
Agents  for  respondent :  Martin  &  Leslie. 

0)  10Ve8.,atp.  119. 
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881]      *COMMISSIONERS    OF    SUPPLY    OF    THE    CoUNTY    OP 

Aberdeen,  Appellants;   Morice,  Resporident. 

Beads  arid  Bridges  {ScaOand)  Act,  1878  (41  &  42  Vkt,,  c  61),  «.  4,  6.  6.  7, 
and  87 — Construction  of. 

The  trustees  of  the  W.  S.  bridge,  which  spans  the  River  Dee  and  coDDecta  the 
counties  of  Kincardine  and  Aberdeen,  sought  to  have  it  found  that  the  local  acts  10 
Geo.  4,  c.  48,  and  23  Vict.,  c.  26,  being  the  W.  S.  Bridge  and  Road  Acts— had 
ceased  to  be  of  force  and  effect  within  the  county  of  Kincardine  (that  county  having 
adopted  the  Roads  and  Bridges  Act,  1878) :  That  the  trustees  have  ceased  to  be  un- 
der any  obligation  as  regards  the  management  or  maintenance  of  the  bridge  or  road, 
and  that  the  defenders,  the  county  road  trustees  of  Kincardine,  and  the  commission- 
ers of  supply  of  the  county  of  A1>erdeen,  are  bound  to  maintain  and  keep  in  proper 
repair  the  bridge  and  road :  and  further,  that  the  trustees  have  ceased  to  be  liable 
for  the  debts  incurred  by  them  as  trustees.  By  the  local  act  of  1865  tolls  were 
abolished  in  the  county  of  Aberdeen ;  but  from  its  provisions  the  burgh  was  ex- 
cluded. The  Aberdeenshire  portion  of  the  road  and  part  of  the  bridge  are  within 
the  bui^h  boundary. 

The  county  of  Aberdeen  has  not  adopted  the  act  of  1878,  and  the  commissioners 
of  supply  of  that  county  deny  any  liability  in  respect  to  the  maintenance,  &c.,  of  the 
bridge  and  road : 

Held,  reversing  the  interlocutors  of  the  court  below,  that  the  true  elfect  of  the 
Roads  and  Bridges  Act,  1878,  in  the  circumstances,  was  to  continue  in  force  the  local 
acts  so  far  as  the  powers  and  duties  thereby  imposed  on  the  trustees  for  the  man- 
agement, <&c.,  of  that  part  of  tlie  bridge  and  road  which  is  ¥dthin  the  county  and 
parliamentary  burgh  of  Aberdeen,  togetiier  with  the  powers  of  demanding*  and  tak- 
ing tolls  within  the  county  and  burgh  conferred  by  such  acta  so  long  as  the  Roads 
and  Bridges  Act,  1878,  shall  not  be  in  force  therein :  that  the  liability  of  the  trustees 
to  the  debts  incurred  under  the  local  acts  had  now  ceased  and  follen  severally  upon 
the  defenders :  that  the  commissioners  of  supply  are  entitled  to  receive  from  the 
W.  8.  bridge  and  road  trustees  all  surplus  of  income  accruing  to  them  from,  tolls  ex- 
acted on  the  bridge  and  road  within  the  county  and  parliamentary  burgh  of  Aber- 
deen, after  providing  for  the  expenses  of  management,  <kc.,  and  on  doing  so,  are 
entitled  to  be  relieved  by  them  from  the  proportion  of  the  debts  belonging  under  the 
Roads  and  Bridges  Act,  1878,  to  the  county  and  parliamentary  burgh  of  Aberdeen ; 
and  that  as  regards  that  part  of  the  bridge  and  roads  within  the  codnty  of  Kincar- 
dine, the  local  acts  had  ceased  to  be  in  force ;  and  the  road  trustees  of  that  county 
are  bound  to  maintain  and  keep  in  repair  that  part  of  the  bridge  and  road. 
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ACCEPTAKCE. 
8e$  Bills  of  Ezohange,  99, 129  note, 

ACCEPTOR. 

Bee  Bills  of  Exohangb,  99,  129  note. 
Principal  and  Sujuctt,  217,  286  note. 


ACCOUFTING. 

1.  General  directions  as  to  the  mode  of 
taking  the  account.  WaUingford  v. 
Mutual  Society,  66 


ACCOUNTS. 
See  MiSTAKXs,  347. 

ADMIRALTY. 

.  CoUiAowt.  The  "  Regulations  for  Pre- 
venting Collisions  at  Sea,"  made  under 
the  authority  of  the  Merchant  Ship- 
ping Acts,  1864  to  1878,  must,  under 
the  17th  section  of  the  86  <b  87  Vict. 
c.  86,  be  strictly  followed.  Actual  ne- 
cessity, not  considerations  of  discretion 
and  expediency,  even  though  skilfully 
acted  on,  can  alone  excuse  their  non- 
observance. 


The  K.  and  the  V.,  two  large  steam 
vessels,  coming  in  opposite  directions, 
sighted  each  other  at  a  considerable 
distance;  they  ultimately  came  into 
collision.  The  K.  alleged  that  when 
the  two  vessels  were  fast  approaching 
each  other  the  V.  improperly  changed 
its  course ;  that  the  master  of  the  K. 
could  not  rely  on  the  V.  taking  a  par- 
ticular course ;  that  to  meet  possible 
contingencies  he  ordered  his  engineers 
to  stand  to  their  engines,  and  almost 
instantly  afterwards  gave  the  order  to 
starboard  the  helm,  which  he  deemed 
would  prevent  or  greatly  mitigate  the 
collision,  and  then  stopped  and  re- 
versed the  engines.  This  was  not'  ex- 
actly the  order  required  by  the  regu- 
lations, which  directed  that  i*  such  a 
case  the  engines  should  be  stopped  and 
reversed.  The  Court  of  Admiralty  had 
deemed  both  vessels  to  be  in  fault,  and 
had  adjud^d  accordingly;  the  Court 
of  Appeal  had  held  the  master  of  the 
E.  to  be  excused  under  the  circum- 
stances of  the  case,  and  had  given 
judgment  against  the  Y.  On  appeal  to 
this  House : 

Held^  that  the  statutes  and  the  regu- 
lations had  not  left  the  master  of  the 
E.  a  discretion  in  the  matter ;  that  he 
was  bound  to  stop  and  reverse  the  en- 
gines, and  that  as  he  had  not  done  so 
at  the  first  moment  of  danger,  he  had 
disregarded  the  regulations,  and  conse- 
quenSy  that  the  K.  must  be  held  in 
part  responsible. 

2.  The  judgment  of  the  Court  of  Admi- 
ralty was  restored.  Stoomvcuirt,  etc,,  v. 
Feninetdar,  etc,  169,  200  note. 


8.  Demurrage,    A  charterparty  for  a  shi] 
to  sail  to  "  London  Surrey  Commeri 


ship 
■cial 
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Docks  "  is  not  satisfied  by  the  ship  ar- 
riving at  the  gate  of  the  docks  but 
not  entering  into  the  docks. 

4.  There  is  no  established  custom  in  the 
port  of  London  by  which  the  charterer 
of  a  timber-loaded  ship  is  bound  to  se- 
cure for  the  vessel,  on  its  arrival  in  the 
river,  and  in  close  contiguity  to  the 
docks  named,  Uie  authority  to  enter 
into  the  docks. 

6.  The  charterparty  was  to  "London 
Surrey  Commercial  Docks,  or  as  near 
thereto  as  she  may  safely  get,  and  lie 
always  afloat."  As  the  docks  were  full 
the  ship  could  not  be  given  a  discharg- 
ing berth,  and  the  dock  manager  there- 
fore refused  it  entrance  into  the  docks. 
Both  parties  having  named  these  docks 
in  the  charterparty,  this  refusal  of  the 
dock  authorities  was  held  not  to  be  the 
fault  of  either  party.  The  cause  of 
the  delay  as  to  being  admitted  into  the 
docks  was  immaterial;  the  length  of 
the  delay  was  material 

6.  The  diarterer  would  not  name  any 
other  docks  to  which  the  ship  might  be 
taken.  The  ship's  master  therefore 
took  It  to  the  Deptford  Buoys  (the 
nearest  place  to  the  Surrey  Commercial 
Docks  where  it  could  lie  in  safety 
afloat)  and  there  discharged  the  cargo 
by  lifhters,  carrying  the  timber  into 
the  Surrey  Commercial  Docks,  where 
it  was  afterwards  sorted  and  put  in  or- 
der on  the  wharf: 

Held,  that  under  the  circumstances 
existing  in  this  case,  the  delay  in  dis- 
charging the  cargo  was  to  be  attributed 
to  the  charterer,  who  therefore  became 
liable  to  demurrage,  and  to  the  charges 
for  unloading. 

7.  The  contract  in  the  charterparty  as  to 
demurrage  was  this :  The  cargo  was  to 
be  supplied  as  fast  as  it  could  be  teken 
on  board,  "  and  to  be  received  at  port 
of  discharge  as  fast  as  steamer  can  de- 
liver as  above  ,  .  .  and  ten  davs  de- 
murrage over  and  above  the  said  lay- 
ing days  "  [there  were  no  laying  days 
mentioned  in  the  charterparty]  **  at  £30 
per  day,  payable  day  by  day,  it  beinir 
agreed  that  for  the  payment  of  all 
freight,  dead  fn?ight,  and  demurrage, 
the  owner  shall  have  absolute  charge 
and  lien  on  the  said  canro  ...'*"  The 
cargo  to  be  brought  to  and  taken  from 


along  side  the  ship  at  merchant^B  riak 
and  expense." 

8.  The  ship  did  not  fulfill  the  engage- 
ment in  the  charterparty  to  proceed 
to  the  Surrey  Commercial  Docks  by 
merely  going  to  the  gates  of  the  docks, 
but  when  it  had  fulfiUed  the  alternative 
to  go  as  near  thereto  as  it  could  safely 
get,  the  charterer  was  bound  to  take 
the  cargo  from  Alongside  at  his  risk  and 
expense.  The  shipowner  waa  not  bound 
to  wait  for  an  unreasonable  period,  un- 
til the  dock  authorities  should  be  able 
to  assign  the  ship  a  discharging  berth 
in  the  docks. 

9.  When  that  difiScolty  arose  about  the 
ship  being  admitted  into  the  Surrey- 
Commercial  Docks,  and  the  charterer 
would  not  name  any  other  docks  or 
place  where  the  vessel  might  be  un- 
loaded, the  shipowner  gave  notice  to 
the  charterer  of  the  discharge  of  the 
cargo  by  lighters,  and,  on  taking  the 
timW  into  the  docks,  gave  notice  to 
the  dock  autfaoritiea  that  it  was  de- 
livered there  subject  to  the  claim  for 
freight,  d^nurrage,  and  delivery 
charges.  . 

Hdd,  that  he  was  warranted  in  so 
doing.     DM  v.  Ndton.  269 

10.  Pilot  Where  a  vessel  is  under  the 
charge  of  a  licensed  pilot,  the  employ- 
ment of  whom  la  compulsory,  and  is, 
at  the  same  time,  in  tow  of  a  steam-tug, 
the  latter  is  bound  to  obey  the  orders 
of  the  pUot  In  case  of  a  mischief 
occurring  to  the  vessel,  occasioned 
directly  ^y  the  conduct  of  the  steam- 
tug,  the  tug  (whidi  had  not  noticed  the 
pilotfs  ngnal),  cannot  in  an  action 
brought  by  the  owners  of  the  vessel 
for  damage,  set  up.  as  a  legal  defence, 
contributory  negligence,  upon  the 
ground  that  if  the  pilot,  when  the  mis- 
chief was  about  to  happen,  had  himself 
done  a  cert^n  thing,  the  mischief 
might  possibly  have  been  avoided. 
S^hi  T.  TedauiU,        S89,^98  tiola 


ADVERSE  POSSESSION. 

1.  Ceylon  Ordinances  Na  8  of  1884,  and 
No.  22  of  1871,  require  that  a  defend- 
ant should  have  had  ten  years*  undis- 
turbed and  uninterrupted  possesdon. 


OTDBX. 


865 


meaning  actual  and  not  ideal  posses- 
sion, of  land  in  dispute  in  order  to  be 
entitled  to  the  benefit  of  such  ordi- 


8.  Although  acts  done  upon  parts  of  a 
district  of  land  may  be  evidence  of  pos- 
session of  the  whole,  yet  as  regards  lands 
within  a  disputed  boundary  acts  of 
ownership  by  either  party  outside  the 
boundkrv  are  no  evidence  of  title  to  the 
lands  within  it.     dark  v.    Anderwn, 

848 

See  Sovnnon,  885. 

SuppoaT,  742,  889  note. 


AQREEHENTS. 
8k  Px&fosmamob,  20I»  218  no^il 

ANSWER. 

See  F&AUD,  66,  79  fude. 

APPURTENANCES. 
See  Lamdlokd  axd  Tbitaiit,  458. 

ATTACHMENT. 
See  Jubudioziov,  495,  622  noU, 

B. 

BANKa 
See  Taxbb,  153. 

BANKRUPTCY. 
See  Sale,  657  note,  727. 

34  Eng.  Bep.  65 


BILLS  OF  EXCHANGE. 

1.  Sect  11  (rf  the  Mercantile  Law  Amend- 
ment (Scotland)  Act,  1856,  is  in  the 
same  terms  wiUi  sect.  6  of  the  corre- 
sponding English  Act :  and  enacts  that 
"  no  acceptance  of  any  bill  of  exchange 
.  .  .  shall  be  sufficient  to  bind  or  charge 
any  person  unless  the  same  be  in  writ- 
ing on  such  bill  .  .  .  and  signed  by 
the  acceptor  or  some  person  duly  au- 
thorized by  him." 

On  the  2d  of  March,  1878,  in  JSindhaugh 
V.  Blaketf  (8  C.  P.  D.,  136).  it  was  held 
that  an  acc^tance  bv  the  drawee  was 
null  in  respect  that  there  was  no  writ- 
ing except  the  signature. 

On  the  16th  of  April,  1878,  was  passed 
the  Bills  of  Exchange  Act^  which,  after 
reciting  the  above  quoted  section  of  the 
Mercantile  Law  Amendment  Acts ; 
and  that  *'it  is  expedient  that  the 
meaning  of  the  said  enactment  should 
be  fiiruier  declared,"  provides  "  that 
an  acceptance  of  a  bill  of  exchange  is 
not,  and  shall  not  be  deemed  to  be  in- 
sufficient  under  the  provisions  of  the 
said  statutes  by  reason  only  that  such 
acceptance  conost  merely  of  the  signa- 
ture of  the  drawee  written  on  such 
bUL" 

A.  procured  from  B  an  advance  of  £1,000 
on  a  bill  of  exchange  at  twelve  months 
for  0.  and  D.,  his  two  sons.  B.  signed 
the  bill  as  drawer,  and  addressing  it 
to  C.  and  D^  handed  it  to  A.^^n^ho  for- 
warded it  to  C.  and  D.  They  signed  it 
as  acceptors*  and  sent  it  back  to  A., 
who  wrote  his  own  name  across  the 
back,  and  gave  it  to  B.  He  then  for- 
murded  the  amount  to  C  and  D. 

Subsequently  0.  and  D.  became  bankrupt, 
and  were  unable  to  pay  the  amount  of 
the  bill.  A.  and  B.  being  both  dead, 
there  was  no  exact  evidence  whv  A. 
put  his  name  on  the  bill.  C.  and  P. 
had  previous  to  the  date  of  the  bill 
obtained  mon^  from  B.  on  their  own 
security.  The  trustees  of*B.  claimed 
fnm  A.'s  representative  the  amount  of 
the  bill  on  the  ground  that  A.  indorsed 
the  bill  as  "joint  obligant"  with  C. 
and  D.,  "  and  as  co-acceptor  with  them 
for  payment  of  its  contents  **t 

fftld,  affirming  the  decision  of  the  court 
below,  although  not  upon  the  same 
reasons,  thatA.'s  respresentative  was 
not  liable,  because  that  A.  was  not  an 
acceptor  within  the  meaning  of  19  A  20 
Vict  c.  60,  s.  11,  or  otherwise,  in  any 
true  and  proper  sense  of  the  word; 
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ESTATE  TAIL. 
See  Wills,  640. 

ESTOPPEL. 
See  FouGSBT,  801,  829  note, 

EVIDENCE. 

1.  The  report  of  a  committee  appointed 
by  a  public  department  in  a  foreign 
state,  though  addressed  to  that  de- 
partmeut  and  acted  on  by  the  govern- 
ment, is  not  necessarily  admissible  in 
the  courts  here,  as  evicfence  of  all  the 
facts  stated  therein. 

2.  M.,  the  consul  in  London  for  the 
then  Genoese  Government,  applied  in 
1769  to  his  government  to  receive  the 
rank  and  employment  of  diplomatic 
agent  here.  The  executive  govern- 
ment (CoUegii)  referred  the  applica- 
tion to  a  committee  called  the  Giunta 
deUa  Marina  to  inauire  into  the  propri- 
ety of  the  proposea  change  of  appoint- 
ment, and  mto  M/s  fitness  for  the  post 
of  diplomatic  agent.  The  Giunta  re- 
ported favorably  on  both  points.  In 
the  course  of  the  report  the  Giunta  de- 
scribed him  as  "  a  native  of  Quarto,  of 
about  forty -five  years  of  age."  He  was 
appointed  in  1790,  and  (Tied  in  Eng- 
land in  1 808.  His  only  child,  a  daugh- 
ter, died  here  in  1871  without  any 
known  relations.  Her  property  was 
taken  possession  of  by  the  Crown,  but, 
on  a  process  instituted  here,  a  decree 
was  made  directing  payment  of  the 
fund  to  certain  persons  of  the  Freccia 
family,  who  claimed  to  be  next  of  kin, 
and  whose  claim  was  founded  on  an  alle- 

5:ation  that  M.  had  been  born  at  St. 
lario  near  Genoa  in  1736.  Other  per- 
sons then  claimed  to  be  next  of  kin, 
asserting  that  M.>  had  been  born  at 
Quarto  m  1744.  In  a  suit  between 
these  two  sets  of  claimants  the  report 
of  the  Giunta  was  tendered  in  evidence 
as  fixing  the  real  place  and  time  of  M.'s 
birth ; 

Held,  that  it  was  not  admissible  for 
that  purpose. 

8.  Per  Lord  Blackbukn:  "A  public 
document"  means  a  document  that  is 


made  for  the  purpoee  of  the  public 
making  use  of  it — eepeciallv  where 
there  \b  a  judicial  or  ^uatt-judicial  duty 
to  inquire.  Its  very  object  must  be  that 
the  public,  all  persons  oonoerned  in  it» 
may  have  access  to  it  Stturla  v. 
I^ioeia,  1 

4.  To  prove  or  disprove  marriage.    2>y- 
•art  Peerage,  660,  618  i 

See  Marruob,  480. 


EXECUTORS    AND    ADMINISTRA- 
TORS. 

I.  When  legaciee*  to  different  persons 
separated  so  lose  on  investment  of  one 
not  chargeable  to  investment  q£  other. 
P^eer  v.  Jifurdoch,  887 


FACTOR. 
See  Tttlm,  41,  69  fioAi^ 

FOREIGN  CORPORATIOKS. 
See  CoRFO&AnoNs,  489. 

FOREIGN  JUDGMENT. 
See  Jurisdiction,  496,  622  note, 

FORFEITURE. 
See  Prnaltt,  66,  79  noie, 

FORGERY. 

1.  A  person  who  knows  that  a  bank  is 
reiving  upon  his  forged  signature  to  a 
bill,  cannot  lie  by  and  not  divulge  the 
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.  fact  until  he  sees  that  the  poeition  of 
the  bank  is  altered  for  the  worse.  But 
there  is  no  principle  on  which  his  mere 
silence  for  a  fortnight  from  the  time 
when  he  first  knew  of  the  forg:ery,  dur- 
ing which  the  poeition  of  the  bank  was 
in  no  way  altered  or  prejudiced,  can  be 
held  to  be  an  admission  or  adoption  of 
liability,  or  an  estoppel. 

8.  The  names  of  A.  and  B.  appeared  on  a 
bill  as  drawers  and  iiidorsers  to  the 
B.  L.  Co.  The  £.  L.  Co.'s  Inyemess 
bank  discounted  it  for  C,  who  signed 
it  as  acceptor.  They  had  had  no  pre- 
vions  dealings  with  A.  or  B.  Being 
dishonored  when  due,  notice  to  that 
effect  was  sent  to  A.  and  B..  and  re- 
ceived late  on  a  Saturday,  but  they 
did  not  communicate  with  the  bank. 
On  the  following  Monday,  being  the 
14th  of  April,  C.  brought  to  the  B.  L. 
Co.  a  blank  bill  with  A.  and  B.'s  names 
as  drawers  and  indorsers,  apparently  in 
the  same  handwriting  as  the  previous 
bill.  It  was  agreed  to  accept  it  as  a 
renewal  of  the  previous  bill  out  for  a 
less  amount,  the  difference  being  paid 
in  cash  by  C.  Three  days  before  it  was 
due,  notice  was  sent  to  A.  and  B.,  and 
again  when  it  was  dishonored,  and  then 
through  the  B.  L.  Co.'s  law  agent  A 
fortnight  after  the  first  notice  the  B.  L. 
Co.  were  informed  for  the  first  time 
that  A.  and  B/s  signatures  were  forg- 
eries, and  they  declined  to  pay  the 
amount  in  the  bill.  A.  alleged  that  he 
called  on  C.  on  the  14th  of  Auril  about 
the  first  bill,  that  C.  admitted  that  he 
had  for^«(d  his  name,  handed  him  the 
bill,  and  solemnly  assured  him  that  it 
had  been  taken  up  by  cash ;  and  so  as- 
sured he  did  not  think  it  necessary  tv. 
communicate  with  the  bank.  He  ad- 
mitted that  on  that  day  he  drank  with 
C.  and  borrowed  £4  of  hino.  He  denied 
positively  any  knowledge  of  the  second 
Dill  until  he  received  the  bank  notices. 
C.  was  convicted  of  the  forgery.  The 
B.  L.  Co.  charged  A.  with  payment  of 
the  bill  on  the  ground  tlint  he  had 
.  either  authorized  the  use  of  his  name, 
or  had  subseouently  adopted  and  ac- 
credited the  bill,  and  therefore  was  es- 
topped from  denying  his  liability : 

Held,  reversing  the  decision  of  the 
court  below,  that  in  the  facts  proved 
A.  had  neither  authorized  nor  assented 
to  the  use  of  his  name;  nor  did  the 
circumstances  of  the  case  raise  any  es- 


toppel against  him. 
i»h  lAnen  Co, 


McKmme  v.  BriU 
801,  829  noU. 


FRAUD. 

1.  A  general  allegation  of  fraud,  however 
strong  the,  words  used,  where  there  is 
no  statement  of  the  circumstances  relied 
on  as  constituting  the  alleged  fraud,  is 
insufficient  even  to  amount  to  an  aver- 
ment of  fraud  of  which  any  court  ought 
to  take  notice. 

2.  Therefore,  an  account  directed  to  be 
taken  in  this  case,  where  such  an  alle- 
gation had  been  made,  was  directed  to 
be  taken  without  regard  to  this  insuf- 
ficient allegation  of  fraud.  WaUingford 
y.  Mutual  Society,  66,  79  noU, 

See  Covenants,  216. 


o. 


GAMING. 

1.  A  society  constituted  (avowedly)  for 
the  benefit  of  its  members,  making  cer- 
tain of  them  entitled  to  particular  oene- 
fits  by  the  process  of  periodical  draw- 
ings, doee  not  come  within  the  Lottery 
Acts.  WaUinsford  y.  Mut.  Society.     66 


HABEAS  CORPUS. 
See  JuusDicnoN,  689. 

• 
HIGHWAYS. 

1.  The  trustees  of  the  W.  S.  bridge, 
which  spans  the  River  Dee  and  con- 
nects the  counties  of  Kincardine  and 
Aberdeen,  sought  to  have  it  found  that 
the  local  acts  10  Geo.  4,  c.  48,  and  28 
Vict.,  c.  26,  being  the  W.  S.  Bridge 
and  Road  Acta— had  ceased  to  be  of 
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force  and  effect  within  the  county  of 
Kincardine  (that  county  having  adopted 
the  Roads  and  Bridges  Act,  1878): 
That  the  trustees  have  ceased  to  be 
under  any  obligation  as  regards  the 
management  or  maintenance  of  the 
bridge  or  road,  and  that  the  defenders, 
the  county  road  trustees  of  Kincardine, 
and  the  commissioners  of  supply  of  the 
county  of  Aberdeen,  are  bound  to 
maintain  and  keep  in  proper  repair  l&e 
'  bridge  and  road :  and  further,  that  tbe 
trustees  have  ceased  to  be  liable  for 
the  debts  incurred  by  them  as  trus- 
tees. By  the  local  act  of  1865  tolls 
were  abolished  in  the  county  of  Aber- 
deen; but  from  its  provisions  the 
burgh  was  excluded.  The  Aberdeen 
shire  portion  of  the  road  and  part  of 
the  bridge  are  within  the  burgh  boun- 
dary. 

The  county  of  Aberdeen  has  not 
adopted  the  act  of  1878,  and  the  com- 
mis^oners  of  supply  of  that  county 
deny  any  liability  in  respect  to  the 
maintenance,  &c,  of  the  bridge  and 
road: 

ffeld,  reversing  tbe  interlocutors  of  the 
court  below,  that  the  true  effect  of  the 
Roads  and  Bridges  Act,  1878,  in  the 
circumstances,  was  to  continue  in  force 
the  local  acts  so  far  as  the  powers  and 
duties  thereby  imposed  on  the  trustees 
for  the  management,  dec,  of  that  part 
of  the  bridge  and  road  which  is  within 
tbe  county  and  parliamentary  burgh  of 
Aberdeen,  together  with  the  powers  of 
demanding  and  taking  tolls  within  the 
county  and  burgh  conferred  by  such 
acts  80  long  as  the  Roads  and  Bridges 
Act,  1878,  shall  not  be  in  force  therein : 
that  the  liability  of  the  trustees  to  the 
debts  incurred  under  the  local  acts  had 
now  ceased  and  fallen  severally  upon 
tbe  defenders :  that  the  commissioners 
of  supply  are  entitled  to  receive  from 
the  W .  S.  bridge  and  road  trustees  all 
surplus  of  income  accruing  to  them 
from  tolls  exacted  on  the  oridge  and 
road  within  the  county  and  parliamen- 
tarwburgh  of  Aberdeen,  after  provid- 
ing%or  Uie  expenses  of  management, 
<&c.,  and  on  doing  so,  are  entitled  to 
be  relieved  by  them  from  the  propor- 
tion of  the  debts  belonging  under  the 
Roads  and  Bridges  Act,  1878,  to  tbe 
county  and  parliamentjiry  burgh  of 
Aberdeen ;  and  that  as  regards  that 
part  of  the  bridge  and  roads  within 
the  county  of  Kincardine,  the  local  acts 
had  ceased  to  be  in  force;    and  the 


road  tmateds  of  €hat  eomitjr  are  bomid 
to  maintain  and  keep  in  tepair  that  part 
of  the  bridge  and  roM.  VoHummonen 
T.  Mbrieu,  662 


HUSBAND  AND  WIFE. 

1.  Where  the  husband  neither  does,  nor 
•flflentB  to,  any  act  to  show  that  he  has 
hM  ont  his  wife  as  his  agent,  to  fledge 
his  credii  fur  goods  sspplied  on  her 
order,  the  question  whetiier  ohe  bears 
that  character  must  be  examined  upon 
the  circnmatanoes  of  the  case.  Tliat 
qneation  is  one  of  fact 

S.  The  management  of  the  hoBbend'a 
honse  would  raise  a  preenm^tioB  of 
agency  aa  to  matters  neoeaBarily  con- 
nected with  that  management,  whidi 
might  not  be  got  rid  of  oy  a  mere  pri- 
vate arrangement  between  husband 
and  wife.  Otberwiae  wiiere  waA  man- 
agement did  not  eziat. 

8.  A.  was  the  manager  of  a  limited 
oompany'e  hotel  at. Bradford — where 
his  wife  acted  as  manageress — tkey  co- 
habited— ^he  made  his  wife  an  allowance 
for  dothea,  but  forbad  her  to  pledge 
hia  credit  for  them.  She  purchased 
clothes  in  London,  the  bitts  for  which 
were  at  first  made  out  in  her  name  and 
were  paid  by  her.  She  afterwards  in- 
cnrreo,  with  the  same  tradeamen,  a 
debt  for  clothes,  payment  for  wiiich 
was  demanded  from  the  husband,  inth 
whom,  previously,  they  had  had  no 
eommnnication : 

J£M  (affirming  the  judgment  of  the 
oourt  below),  that  the  huroand  was  not 
lUble — ^that  under  the  eircnmstancea 
here  the  mere  fact  of  cohabitation  did 
not  raise  a  presumption  of  agency,  nor 
require  a  proof  of  notice  not  to  trust 
the  wife.  JMenham  v,  MeiloR.  84^, 
257  note. 


I. 

INCOME. 
See  Rbvenuk,  488. 


Dn>EZ. 
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INCJOME  TAX. 
8u  TAXB8, 468. 

INDICTMENT. 
See  CanfiNAL  Law,  899,  418  note, 

INDORSEB. 
See  Principal  and  Subjety,  %Vl,  236  note, 

INTEREST. 

1.  In  the  ftbsefuce  of  special  agreement 
ample  interest  only  can  be  charged  in 
a  mortgage  account,  Daniel  y.  8in- 
Mr.  847 

INTERNATIONAL  LAW. 

See  Corporations,  489. 

Marriagc,  480,  650,  618  note, 

INTERPRETATION. 
See  Staitutss^  838  and  noi4„ 


JUDGMENT. 

See  CoimyosifT  Sbcurht*  728,  788  note. 
JuaisMCTiox,  495,  5ii^  note^ 


JURISDICTION. 

4-  The  process  mraint^t  a  gdmiaheo,  to 
enforce  obedience  to  the  jurisilktion 
of  the  Lord  Maynr'ft  Court  in  foreisfn 
attftchtitpiit,  19  pfTS^Jiml.  and  win  not  be 
applied  to  a  corpufutiati  Hg^L'gat<.\ 


2.  Where,  therefore,  a  corporation  aggre- 
gate was  cited,  as  garnishee,  to  appear 
in  the  Lord  Mayor's  Court,  it  was  held 
entitled  to  maintain  prohibition. 

8.  The  suit  of  foreign  attachment  is  fonnd- 
ed  upon  ancient  custom,  and  in  itself  is 
perfectly  valid.  The  process  by  which 
it  is  sought  to  be  enforced  must  be 
strictly  pursued  according  to  the  cus- 
tom. Fictitious  summonses  and  re- 
turns will  render  the  suit  inyalid. 
J/ayor,  etc.,  of  London  v.  London  Joint 
Stock  Bank,  495,  522  note 

4^  A  representation  having  been  made 
against,  a  clerk,  rector  of  a  parish 
within  the  county  palatine  of  Lancaster, 
in  the  province  of  York,  under  the  Pub- 
lic Worship  Act,  1874,  for  offences 
against  sect.  8  of  that  act  committed 
in  the  parish  church,  the  bishop  of  tlte 
diocese  sent  the  matter  to  the  Arch- 
bishop of  York,  who  sent  a  requisition 
to  Lord  Penzance — the  judge  appointed 
under  the  act,  who  had  since  the  pass- 
ing of  the  act  become  official  principal 
of  the  Chancery  Court  of  York — re- 
quiring him  to  hear  and  determine  the 
matter  of  the  representation  at  any 
place  in  London  or  Westminster,  or 
within  the  province  of  York  or  dio- 
cese of  Manchester,  as  he  might  deem 
fit.  The  judge  heard  it  at  Westmin- 
ster, and  there  pronounced  judgment, 
and  issued  a  monition  ordering  the 
clerk  to  abstain  from  the  practices 
complained  of.  The  clerk  having  dis- 
obeyed the  monition  the  judge,  sit- 
ting at  Westminster,  issued  an  inhi- 
bition inhibiting  the  clerk  for  three 
months  and  thereafter  until  relaxation 
from  performing  any  service  of  the 
church  within  the  diocese,  and  on  his 
persisting  in  his  disobedience,  pronoun- 
ced him  contumacious  and  issued  a 
eignijicavit  under  58  Geo.  8.  c.  127,  s.  1. 
The  tenor  of  the  eignijicavit  was  sent  by 
miuimua  from  the  Petty  Bag  Office  to 
t)it!  ChAiici41ur  uf  the  county  pftlwtiuu 
uf  Ljin<:^(3ler.  In  iiocordanoe  with  an 
order  inadw  by  tlie  Vice-Chan  eel  lur  of 
the  eounty  piilutine  aittiti^  nt  Lincciln^a 
Inn  n  writ  tit.'  fniUmtun^f  tapimido  wna 
jMflued,  uridrr  i^hich  tti©  clerk  was  ar- 
re^tctl  by  the  aUeriff  of  Laneaahire  and 
liniged  in  Lanimater  gacil.  On  a  motioQ 
lor  &  hiibfon  eorpttn  : 

Held  (uffirmiug  the  decijiion  of  the 
Court  of  Appmd),  thut  the  tnfltter  so 
heard  before  the  jtidge^  &&  official  prin- 
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cipal  of  the  Chancery  Conrt  of  York, 
was  a  cause  cognizable  in  an  Ecclesias- 
tical Court  within  the  meaning  of  58 
Geo.  8,  c  127,  s.  1.  and  that  the  judge 
had  power  to  pronounce  the  contumacy 
and  issue  the  aignificavii  under  that  act: 

6.  That  the  county  palatine  being  one  of 
the  exempt  jurisdiction  mentioned  in  6 
£lic.  c.  28,  s.  1 1,  the  procedure  required 
by  that  section  as  to  the  mittimita  and 
the  issue  of  the  writ  de  eotUumace  eajpi- 
eiuio  was  applicable  and  was  duly  fol- 
lowed: 

6.  That  the  miUimm  was  not  one  of  the 
writs  referred  to  in  Order  n,  rule  8, 
of  the  rules  of  the  Supreme  Court,  and 
was  properly  tested  as  in  the  name  of 
the  Queen  by  the  Master  of  the  Rolls: 

9.  That  under  the  Public  Worship  Reg- 
ulation Act,  1874  (87  <fr  88  Vict  c.  86), 
8.  9,  the  judge  had  power  not  merely 
to  "  h^r''  but  also  to  hear  and  deter- 
mine the  matter,  and  to  do  all  the  acts 
.which  he  did  at  Westminster: 

8.  That  all  the  proceedings  were  regular 
and  there  was  no  ground  for  a  haheas 
corptu.     Oreen,  y.  Liird  FeftMonce,     689 

JSee  Principal  and  Agent,  666. 


LANDLORD  AND  TENANT. 

1.  Tenants  of  quarries  situated  about 
three  miles  from  their  works,  who  were 
accustomed  to  convey  the  stones  from 
the  Quarries  to  the  works  by  carts,  en- 
tered into  an  agreement  with  their  land- 
lord to  construct  a  tramway  from  the 
quarry  to  the  works,  to  run,  inter  alia, 
"  by  the  end  of  the  policy  **  of  the 
landlord  :  and  they  further  agreed  to 
compensate  the  farm  tenants  along  the 
line^  for  any  damage  done  to  their  farms 
during  the  currency  of  their  leases. 
The  landlord  agreed,  i.9iter  alia,  to  give 
gratuitously  the  land  required  for  the 
tramway.  Outside  the  policy  ground 
there  was  a  private  road  the  proiJerty 
of  the  landlord,  which,  before  it  reached 
the  tenant's  works,  ran  through  another 
tenant's  stone   pavement  yard.    This 


was  the  only  practical  route  ontside  the 
policy  for  the  tramway;  and  it  was 
alleged  that  the  only  obstacle  to  lay- 
iu'^  it  along  that  road  was  that  the 
other  tenant  might  refuse  to  allow  it 
being  laid  on  that  part  passing  through 
his  yard,  but  for  this  there  were  no 
iermitii  ha/nUt, 

2.  The  tenants  claimed  that  the  landlord 
was  bound  to  give  them  the  use  and 
possession  of  land  for  the  purpoee  of 
the  tramway,  and  that,  either  ( I)  *'  with- 
in and  by  the  end  of  the  policy,"  or 
(2)  "  in  any  oth*er  place  as  suitable  and 
convenient  for  them  in  everj'  respect": 
Beld^  reversing  the  decision  of  the 
court  below,  that  under  the  agreement 
the  stipulation  was  that  the  tramway 
should  pass  outside  the  walls  which 
inclose  the  policy  of  the  landlord ;  and 
that  by  agreeing  to  give  eratuitously 
the  lands  required,  the  landlord  merely 
undertook  to  give  the  tenants  soch 
rights  as  were  vested  in  him.  leaving 
them  (with  the  power  to  use  his  name) 
to  settle  with  any  persons  who  might 
have  a  right  or  interest  entitling  them  to 
object  to  the  formation  of  the  tramway. 

8.  A  landlord  entered  into  an  agreement 
with  a  tenant,  the  terms  of  which  were 
dictated  by  the  landlord  to  a  person 
who  acted  as  his  factor.  The  agree- 
ment was  then  handed  unsized  to  the 
tenant,  who  was  present  The  factor's 
name  did  not  appear  in  the  agreement, 
nor  had  he  any  authority  to  make  the 
agreement  for  the  landlord.  Subse- 
quently the  tenant  resiled  firom  the 
agrreement : 

Held,  affirming  the  decision  of  the 
court  below,  that  the  writing  was  not 
a  valid  holograph  writ,  and  therefore 
the  tenant  could  resile  from  it. 

4.  Lord  Watson  doubted  whether  the 
document  would  be  valid  even  if  the 
factor  had  been  the  sole  negotiator  act- 
ing in  the  landlord's  absence  and  by 
his  instructions.  Sinclair  y.  CailkMU, 
etc  4&8 


LEASE. 
See  Landlord  and  Tknant,  468. 
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LEGACIES. 

1.  When  two  separated,  so  loes  on  invest- 

ment  of  one  not  chargeable  to  inyest- 

ment  of  other.     Fra»er  v.  Murdoch,   887 

See  WiLiA 


LEX  LOCL' 

See  CoRPOBATiONB,  489. 

Mabuagb,  480,  660,  618  wOe, 


LIBEL. 
See  Drfamatiom,  886. 

LIGHTS. 
See  Admibaltt,  169,  200  note. 


M. 

MANDATE. 
See  RuaTTiTUE,  660.     . 

MARRIAGE. 

1.  According  to  the  Roman-Dntch  law 
there  is  a  presumption  in  favor  of  mar- 
riage rather  than  of  concubinage. 

2.  Accortlin;^  U)  tlif  lun'  of  Ccjlun,  as  in 
ED|(lA[>d.  wbcrii  a  man  and  woinnti  nre 
proved  to  hftve  livfd  td^jKber  as  man 
and  wlfu,  liw  Ihw  will  presume,  unk'sa 
tha  contrflrv  bo  dt'flfly  proved,  that 
thej  were  iivln"'  tdtct^tlit^r  in  txtngi?- 
qu^nce  of  «  vhU«  inai  rini^ej  and  not  in 
a  atate  of  eutieubiiiage. 

3.  Wbefe  It  is  proved  t!iat  thpy  Imvp  cjone 
thnmgb  a  forra  nf  mnrnAijp,  nml  there- 
by »hnwn  an  in  let  it  Ion  to  bi*  mnrriiHii, 
Mdi  that  thuMu  who  cluinj  by  virtuti  uf 


the  marriage  are  bound  to  prove  that 
all  necesear jT  ceremonies  have  been  per- 
formed.    Saetry  v.  SembecuUy,        480 

4.  The  law  of  Scotland  accepts  the  con- 
tinued cohabitation  of  a  man  and  wo- 
man as  spouses,  coupled  with  the  gen- 
eral repute  of  their  being  married 
persons,  as  complete  evidence  of  their 
having  deliberately  consented  to  mar 
ry  ;  but  in  order  to  sustain  that  infer- 
ence their  cohabitation  must  be  within 
the  realm  of  Scotland. 

6.  Cohabitation  outside  Scotland  will  not 
constitute  marriage,  although  it  may 
be  competently  founded  on,  either  as 
corroborative  evidence  of  a  ceremony 
in  Scotland,  or  as  evidence  that  a  cere- 
mony proved  to  have  taken  place  in 
Scotland  was  truly  intended  by  the 
parties  as  a  present  interchange  of  mat- 
rimonial consent. 

A.  alleged  that  she  was  lawfully 
married  to  6.  by  interchange  of  mutual 
consent  de  yrcetienti  before  witnesses  in 
1844  in  Scotland,  and  that  having  re- 
mained in  Scotland  for  about  a  month, 
B.  and  she  cohabited  at  divers  places  In 
England  as  husband  and  wife,  and-that 
a  son  now  living  was  born  of  the  mar- 
riage in  1868. 

Between  1844  and  1849,  when  B. 
deserted  A.,  three  daughters  were.born, 
one  of  whom  B.  registered  as  legitimate. 
In  1851  B.  married  C.  at  a  parish 
church  in  England  and  had  children. 
A.  was  informed  of  this  marriage 
shortly  after  its  celebration,  but  took 
no  steps  to  have  the  validity  of  the 
averred  irregular  Scotch  marriage  of 
1844,  or  the  nullity  of  the  marriage  of 
1861,  iudicially  declared,  until  1880. 
The  alleged  witnesses  to  A.*s  marriaga 
were  admitted  now  to  be  dead,  but  they 
were  alive  in  1868,  when  they  might 
have  been  judicially  examined  in  an 
iii;tiuij  Ijrgught  jigsinst  B,  far  Lbtj  board 
aud  lodging  of  A, : 

Hdd,  that  the  evidence  completdy 
dii^fj roved  Ihe  aHt^^tion  of  a  marriage 
betvrot?n  A.  and  B. 

6.  B.  married  C.  in  fad*  t^lm(»  in  ISGl, 
bad  L^uo,  and  died  in  1872<  In  an  at- 
tttnpt  by  Ah  to  «et  up  a  previoas 
irrei^ijlar  Sc<>toh  marriaco,  a  witnesa 
^ve  cvicUme^  thai  B.  t^>Ul  liiin  reiwat- 
fjdlj  after  1851  Umt  A.  was  Lb  wife 
and  not  C. ' 


i 
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Hddy  that  rach  evidence  was  not  td- 
miflsible. 

7.  Effect  of  the  statute  87  3^  88  Vict, 
e.  64  (1874),  hdd  not  necesiary  to 
deddei 

8.  Id  an  attemot  on  the  part  of  A.  to  set 
np  an  irregular  marriage  according  to 
the  law  of  Scotland  between  herself 
and  B.,  statements  prepared  by  D.,  the 
plaintiff,  in  an  action  against  B.  as  the 
alleged  hnsband  of  A.  for  A/s  board 
and  lodging;  which  statements  were 
signed — and  in  one  case  corrected  by 
interlineations — ^by  deceased  persons 
who,  if  alive,  wonld  have  been  compe- 
tent witnesses,  were  sought  to  be  used 
as  evidence : 

Held^  that  they  wer^  not  admissible. 
Dytart  Peerage  Cote,        560,  618  note. 


MARRIED  WOMEK. 
See  HusBAMD  ajtd  Wife,  245, 25)  nioie^ 

MINES. 

Bee  EMnnnrr  Domain,  182. 
Support,  52S,  588  neU, 

MISTAKES. 

1.  ^'hore  such  mortgage  account  had 
bcon  settled  on  the  footinj^  of  compound 
iiiktrest  with  half-year^  rests,  both 
purlies  wrongly  understanding  the 
lu^iH^gage  deed  to  reauire  the  same  : 

Htld,  that  such  settled  account  might 
bo  re-opened. 

2^  Although  under  certain  circumstances 
tht^  l^lvmg  credit  in  account  may  be 
ttvaXeA  OS  so  far  equivalent  to  payment 
under  mistake  of  law  as  to  prevent 
iums  wrongly  credited  being  recover- 
abl«  at  law ;  yet  in  equity  the  line  be- 
tween mistakes  in  law  and  mistakes  in 
fiiot  has  not  been  so  clearly  and  sharply 
drj\WD.    DanieU  v.  Sinclair,  847 


MORTGAGE. 

See  CoFTiNOCMT  Sbcuutt,  723,  788 
Rkdemftiov,  701. 


MORTGAGE  FORECLOSURK 
See  Penalty,  65,  79  note. 


N. 


NAVIGABLE  RIVERS. 

1.  The  Clyde  Navigation  Tmstees,  being 
empowered  by  s^^  76  and  84  of  21  i 
22  Vict.  c.  149,  to  dredee  the  bed  of 
the  river  Clyde  to  a  depUi  of  seventeen 
feet,  cannot  oe  interdicted  from  dredg- 
ing ground  which  has  been  declared 
the  property  of  the  riparian  owner, 
subject  to  any  right  which  the  public 
may  have  over  it,  and  subject  also  to 
any  rights  conferred  on  the  trustees  by 
their  acts  of  Parliament. 

Hdd  so,  affirming  the  decision  of  the 
court  below,  but  tnthout  prejudice  to 
the  question  of  their  liability  to  subse- 
quent compensation  for  damage.  BUau 
tyre  v.  Clyde,  ek^  489  and  noU 

See'Eitnaarr  Dokaot,  teo. 


NECESSARIES. 
See  Husband  and  Wite^  245,  257  note. 


NEGLIGENCE. 

See  Adhiraltt,  169,  200  note  ;  889, 
898  note. 
Trusts  and  Tbubtses,  887. 


NEW  TRIAL. 
See  Peacticb,  688. 


INDEX. 
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NOTICE. 
See  CoMTiNGDiT  Sbouvtt,  728,  788  riofo. 

NUISANCE. 
See  EiainENT  Domain,  856,  378  w>te, 

o. 

OFFICERS. 
See  Principal  and  Aoknt,  666,  674  note. 


PARTITION. 

1.  Owners  of  three-sixteenths  of  a  prop- 
erty sought  to  have  a  sale  of  it ;  own- 
ers of  thirteen -sixteenths  of  it  objected 
to  a  sale  and  offered  to  purchase  the 
shares  of  the  others  at  a  valuation.  In 
the  conrt  of  the  Vice-Ohancellor  a  val- 
uation was  ordered  under  the  provi. 
sions  of  the  5th  section  of  the  81  <fr  82 
Vict  c  40.  The  Court  of  Appeal  de- 
cided that  the  case  fell  under  the  8d 
section  of  that  act.  that  the  5th  section 
did  not  qualify  or  control  the  8d,  nor 
operate  as  a  proviso  upon  it,  and  so  the 
decision  below  was  reversed,  and  a  sale 
was  directed : 

Jffeld,  by  Lord  Blackburn  and  Lord 
Watson  (Lord  Hatherlby  dissenting), 
that  the  decision  of  the  Court  of  Ap- 
peal was  correct,  and  must  be  affirmed. 

2.  A  party  asking  for  a  sale  is  not  com- 
pellable to  part  with  his  share  on  a 
valuation.    JHU  v.  Jonee.  29 


PARTNERSHIP. 

1.  A  prosperous  company  came  to  con- 
sist of  three  partners,  A.,  B.,  and  C, 
having  equal  shares.  The  contract  of 
copartnership  contained,  itUer  alia,  a 

34  Eng.  Bep.  59 


clause  that  it  should  not  be  in  the 
power  of  any  of  the  partners  to  assign 
all  or  any  part  of  their  shares  or  inter- 
est in  the  capital  stock,  or  profits  of 
the  concern  to  any  person  or  persons, 
or  give  them  a  right  to  inspect  the 
company's  books,  or  to  interfere  in  any 
way  with  the  business ;  and  should  any 
such  assignation  be  granted  the  same 
was  declared  of  no  effect  so  far  as  re- 
gards the  company.  There  was  also 
a  clause  that  on  the  retirement  of  a 
partner  the  remaining  partners  should 
have  power  to  buy  his  interest  at  tlie 
amount  standing  to  his  credit  at  tlie 
last  balance.  A.  entered  into  an  agree- 
ment by  which  he  sold  to  B.  his  whole  in- 
terest A.'s  name  remained  on  the  books, 
and  he  signed  all  deeds  relating  to  the 
business  till  his  death  seven  years  after. 
C.  was  not  till  then  informed  of  tlie 
agreement  He  then  claimed  to  par- 
ticipate on  the  grounds  of  (1)  an  al- 
leged mandate  to  6.  to  purchase  for 
the  company  A.'s  interest;  (2)  that  the 
agreement  could  only  be  legally  made 
under  the  contract  of  copartnership 
with  his  consent ;  and  (8)  that  6.  had 
secretly  acquired  a  benefit  for  himself 
within  the  scope  of  the  partnership 
business : 

Held,  affirming  the  decision  of  the 
court  below,  that  in  point  of  fact  no 
agreement  had  been  made  between  B. 
and  C.  to  the  effect  that  B.  was  to 
buy  A.'s  interest  for  the  partnership. 
And  in  respect  to  the  articles  of  co- 
partnership, they  did  not  prevent  the 
agreement  being  made,  and  otherwise 
it  was  perfectly  legal.  Therefore  C. 
was  not  entitled  to  any  benefit  under 
it.     CasseU  v.  StewaH.      282,  299  noU, 


PATENTS. 

1.  Where  a  patentee,  whether  English  or 
foreign,  has  obtaine<l  foreign  patents, 
they  should  be  stated  to  their  Lordships 
and  the  fullest  information  afforded  as 
to  the  profits  thereot 

2.  An  English  patent  may  be  renewed 
though  a  foreign  one  has  been  taken 
out  and  allowed  to  expire. 

8.  A  patentee  should  preserve  the  clear- 
est evidence  of  everything  which  has 
been  paid  and  received  on  account  of 
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the  patent  Whether  or  not  his  remu- 
neration has  been  adequate,  his  fur- 
nishing a  satisfactory  account  is  a  con- 
dition precedent  to  his  obtaining  an 
extension  of  his  term.  MaiUr  of 
Adair*»  FaiefU.  843 


PAYMENT. 

1.  No  payment,  but  a  payment  made  by 
compulsion  of  law,  can  discharge  a  gar- 
nishee from  his  original  liability  to  his 
creditor.  Mayor  of  Lofuhti  v.  Zomitm 
JoifU,  eic.  495 


PENALTY. 

1.  In  a  mortgage  bond,  given  to  secure 
the  due  payment,  by  instalments,  of  a 
Bum  due,  a  provision  making  the  total 
sum  due  enforceable  on  any  default,  is 
not  to  be  considered  a  penalty.  Wal- 
lingford  y.  Mut.  Soeiely.      66,  79  fiote. 


PERFORMANCE, 

1.  F.  who  was  about  to  employ  M.  in  a 
situation  of  trust  and  confidence,  ef- 
fected a  policy  with  ii  Guarantie  Com- 
pany to  secure  himself  against  fraud 
oy  embezzlement  of  money  by  M.  The 
policy,  which  was  for  £l,«X)0,  declared 
that  "  subject  to  the  conditions  herein 
contained,  which  shall  be  conditions 
precedent  to  the  right  on  the  part  of 
the  employer  to  recover  under  this  pol- 
icy," the  company  undertook  to  reim- 
burse any  pecuniary  loss  sustained  by 
the  employer  from  "  the  fraud  or  dis- 
honesty of  the  employed,  as  should 
amount  to  embezzlement  of  money,  as 
should  be  discovered  within  three 
months  of  the  death,  dismissal,  or  re- 
tirement of  the  employed."  The  em- 
ployer was  to  give  notice  of  the  claim, 
ancl  proofs  were  to  be  given  such  as 
the  directors  for  the  time  being  might 
require.  Then  followed  this  proviso : 
"  Provided  that  the  employer  shall  if, 
and  when,  required  by  the  company 
(but  at  the  expense  of  the  company,  if 
a  conviction  be  obtained),  use  all  dili- 
gence in  prosecuting  the  employed  to 
conviction  for  any  fraud  or  dishonesty 
(as  aforesaid)  in  consequence  of  which 
a  claim  shall  have  been  made  under 


this  polic3%  and  shall,  at  the  company's 
expense,  give  all  information  and 
assistance  to  enable  the  company  to 
sue  for  and  obtai  reimbursement,  by 
the  employed,  or  by  his  estate,  of  any 
moneys  which  the  company  shall  have 
become  liable  to  pay."  F.  claimed  un- 
der this  policy  a  sum  of  money  alleged 
to  have  been  lost  by  M.*s  embezzle- 
ment. The  directors  pleaded  that 
they  had  required  F.  to  prosecute  M., 
but  that  F.  had  not  done  so.  Demorrer, 
because  it  did  not  appear  that  there 
was  any  obligation  for  F.  to  proeecnte 
M.,  or  that  the  non-performance  of 
any  such  obligation,  was  a  condition 
precedent  to  F.'s  right  to  recover. 

Held,  reversing  the  judgment  of  the 
court  below  (Tbb  Lord  Chancellor 
(Lord  Selbome)  <//m.),  that  the  proviso 
did  constitute  a  condition  precedent^ 
and  furnished  a  defence  to  the  action. 
London  OttaratUie  Co,  v.  Fearuleff, 
201,  213  iwU. 

2.  If,  in  the  case  of  'a  contract  of  sale  and 
delivery,  which  makes  acceptance  of 
the  thing  sold  and  paj-ment  of  the 
price  conditional  on  a  certain  thing  be- 
ing done  by  the  seller,  the  buyer  pre- 
vents the  possibility  of  the  seller  ful- 
filling the  condltii>n,  the  contract  is  to 
be  taken  as  satisfied. 

8.  By  a  written  contract  A.  agreed  to 
buy  of  B.  a  digging  machine,  if  it  ful- 
filled certain  conditions,  one  of  which 
was  that  it  should  be  capable  of  ex- 
cavating a  given  quantity  of  clay  in  a 
fixed  time  on  a  '*  properly  opened-up 
face**  at  the  C.  railway  catting.  The 
machine  failed  at  another  catting  to 
excavate  the  required  Quantity,  and  on 
its  being  removed  to  the  "  C."  catting 
and  tried  at  a  face  not  a  **  properly 
opened-up "  one,  and  breaking  down, 
after  a  few  days'  work.  A.  refused  to 
give  it  any  further  trial  or  to  pay  the 
price  of  the  machine: 

Held,  affirming  the   decision   of  the 

court  below,  that  B.  was  entitled  to  a 

decree  against  A.  for  payment  of  the 

price  of  the  machine.    Maekay  v.  Dick, 

419,  4S9  note. 


PETITION  OF  RIGHT. 
See  Principal  anp  Agvnt,  666. 
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PILOT. 
Bee  Admiealtt,  889,  898  note, 

PLEA. 
See  Fraud,  66,  79  note, 

PLEADINGS. 

See  Defamation,  886. 
Fraud,  66,  79  note. 
Pertormanor,  201,  218  note, 

PLEDGE. 
See  Title,  41,  69  note, 

PRACTICE. 

.  Upon  a  rnle  nim  calling  upon  the  plain- 
tiff in  an  action  upon  a  policy  of  life 
insnranoe  to  show  cause  why  a  verdict 
obtained  by  her  should  not  be  set  aside 
and  a  nonsuit  or  verdict  entered  for 
the  defendant  pursuant  to  the  Law 
Reform  Act,  or  a  new  trial  had  between 
the  parties,  said  verdict  beinr  contrary 
to  law  and  evidence,  and  the  finding 
virtually  for  the  defendant;  and  for 
misdirection  in  that  the  jury  had  not 
been  directed  on  the  evidence  to  find 
for  the  defendant ;  the  Court  of  Queen's 
Bench  for  Ontario  ordered  the  verdict 
for  the  plaintiff  to  be  set  aside  and  the 
same  to  be  entered  for  the  defendant, 
while  the  Supreme  Court  eventually 
reversed  this  order  and  restored  the 
verdict  for  the  plaintiff,  being  of  opin- 
ion that  they  had  no  power  to  direct 
a  new  trial  on  the  ground  of  the  ver- 
dict being  against  the  weight  of  evi- 
dence: 

Held,  that  although  the  Court  of 
Queen's  Bench  would  have  had  power 
to  enter  the  verdict  in  accordance  with 
what  they  deemed  to  be  the  true  con- 
struction of  the  findings  coupled  with 
other  facts  admitted  or  beyond  contro- 
versy, they  had  no  |»ower  to  set  aside 
the  verdict  for  the  plaintiff  and  direct 


a  verdict  to  be  entered  for  the  defend- 
ant in  direct  opposition  to  the  finding 
of  tlie  jury  on  a  material  issue.  Under 
88  Vict.  c.  1 1  (Canada),  the  Supreme 
Court  has  power  to  make  any  order  or 
to  give  any  judgment  which  the  court 
below  might  or  ought  to  have  given, 
and  amongst  other  things  to  order  a 
new  trial  on  the  ground  either  of  mis- 
direction or  the  verdict  being  against 
the  weight  of  evidence  ;  and  that  power 
is  not  taken  away  by  sect.  22  in  this 
case,  in  which  the  court  below  did  not 
exercise  any  discretion  as  to  the  ques- 
tion of  a  new  trial,  and  where  the  ap- 
peal from  their  judgment  did  not  relate 
to  that  subject. 

2.  Although  the  Privy  Council  have  the 
right,  if  they  think  fit,  to  order  a  new 
trial  on  any  ground,  that  power  will 
not  be  exercised  merely  where  the  ver- 
dict Is  not  altogether  satisfactor}*,  but 
only  where  the  evidence  so  strongly 
preponderates  against  it  as  to  lead  to 
the  conclusion  that  the  iury  have  either 
wilfully  disregarded  the  evidence  or 
failed  to  understand  or  appreciate  it. 
Cofineeticut,  ete.t  v.  Moore.  688 


PRESCRIPTION. 
See  Support,  742,  836  note, 

PRESUMPTION. 
See  Marriage,  48a 

PRINCIPAL  ANP  AGENT. 

1.  In  a  suit  against  Her  Majestjr's  Deputy 
C«)mmissary-General  for  Natal,  and  as 
such  representing  Her  Majesty's  Com- 
missariat Department,  to  recover  cer- 
tain moneys  as  the  price  or  hire  of 
certain  wagons  and  oxen,  for  the  car- 
riage of  certain  goods,  for  damages  for 
illegal  acts  of  defendant  or  his  em- 
ployes, and  for  general  damage : 

tfeldf  on  exceptions  by  the  defendant 
to  the  jurisdiction  of  the  court  and  to 
the  declaration,  that  the  defendant 
could  not  be  sued,  either  personally  or 
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in  his  official  capacity,  upon  a  contract 
entered  into  by  him  on  behalf  of  the 
Comtanissariat  Department;  and  that 
there  was  no  cause  of  action  against 
him. 

2.  The  Qovernment  revenne  cannot  be 
reached  by  a  suit  against  a  pablic  officer 
in  his  official  capacity. 

8.  Qiuere,  whether  the  court  would  have 
had  jurisdiction  if  a  petition  of  right 
had  been  presented  and  the  Crown  had 
ordered  that  right  should  be  done. 
Faimer  y.  HuteJunsan.      666,  674  note. 

See  FoROERT,  301,  829  note. 

Husband  and  Wife,  245, 257  note. 
Title,  41,  59  note. 


PRINCIPAL  AND  SURETY. 

1.  The  acceptor  of  a  bill  of  exchange 
knows  that,  by  his  acceptance,  he  doee 
an  act  which  will  make  him  liable  to 
indemnify  any  indorser  of  it  who  may 
afterwards  pay  it.  The  indorser  is  a. 
surety  for  the  payment  to  the  holder, 
and,  having  paid  it.  is  entitled  to  the 
benefit  of  any  securities  to  cover  it 
deposited  with  the  holder  by  the  ac- 
ceptor. 

2.  He  is  so  entitled  whether  at  the  time 
of  his  indorsement  he  knew,  or  did 
not  know,  of  the  deposit  of  those  se- 
curities. 

8.  The  surety's  right  in  this  respect  in  no 
way  depends  on  contract,  but  is  the 
r^ult  of  the  equity  of  indemnification 
attendant  on  the  suretyship. 

4.  S.  C.  R..  one  of  the  partners  of  S.  R. 
&  Sons,  in  December,  1874,  deposited 
with  the  N.  A  S.  W.  Bank  tlie  title 
deeds  of  two  of  his  own  freehold  prop- 
erties, and  signed  a  memorandum  ac- 
knowledging them  to  be  deposited  as 
securities  for  what  the  N.  A  8.  W. 
Bank  might  advance  to  the  firm  in  the 
way  of  discounts. 

In  November,  1875,  D.  d  Co.  sold  to 
R.  &  Sons  a  cargo  of  com  to  be  paid 
for  in  cash.  Cash  was  paid  only  for 
part.  R.  <k  Sons  offered  a  bill  of  ex- 
change fov  the  rest  which  was  declined. 
D.  A  Co,  wer?  customers  of  the  N.  A 


S.  W.  Bank.  R.  A  Sons  said  if  D.  is 
Co.  would  inquire  of  those  bankers 
they  would  find  it  would  be  all  right 
with  the  R.  bills.  The  bank  manager 
refused  to  discount  the  bill  without  tl>e 
indorsement  of  D.  A  Co.,  but  said  that 
he  believed  D.  A  Co.  would  incur  no 
more  than  a  nominal  liability  by  put- 
ting their  names  on  the  bill.  D.  A  Co. 
thereupon  consented  to  take  the  bill, 
indorsed  it  in  the  ordinary  way,  and  it 
was  discounted  by  the  bank  and  carried 
to  their  credit.  In  January,  1876,  R. 
A  Sons  stopped  payment  The  blU 
became  due  in  February,  and  was  ctis- 
honored.  D.  A  Co.,  wlio  then  became 
acquainted  with  the  fi^t  that  securities 
had  been  depodted  with  the  bankers  to 
cover  advances  on  R.  A  Sonsi*  biUs, 
brought  an  action  against  the  N.  A  S. 
W.  Bank  to  have  the  benefit,  so  far  as 
they  would  go,  of  the  securities  depos- 
ited in  December,  1874,  claiming  to  be 
sureties  to  the  bankers  for  what  was 
due  upon  the  bill : 

Held,  that  D.  A  Ca  were  sureties  om 
the  bill,  and   that  as  such   they  were 
entitled  to  the  benefit  of  these  securi- 
ties.   Ihutean  y.  North,  etc  217. 
286fiole: 


PROHIBITION. 

1.  In  1874  a  suit  was  instituted  by  letters 
of  request  in  the  Arches  Conrt,  accord- 
ing to  the  provisions  of  the  8  d^  4  Vict 
c.  86  (the  Church  Discipline  Act) 
against  a  clerk  for  unlawful  practices  in 
the  performance  of  divine  service.  A 
sentence  of  suspension  ab  oficio  for  six 
weeks  was  pronounced  against  him, 
and  he  was  "  monished "  not  to  repeat 
the  practices.  He  did  repeat  them, 
and  was  again  admoni^ed.  He  con- 
tinued to  repeat  them,  was  twioe  sum- 
moned before  the  oourt  to  answer,  but 
did  not  appear;  and  in  June,  1878, 
the  Dean  of  the  Arches  *'  pronoonoed, 
decreed,  and  declared  that"  the  acts 
alleged  to  have  been  done  by  the  clerk, 
had  been  fiiUy  proved,  *'  and  that  in 
Bo  doing  he  had  repeated  the  offences 
alleged  against  him  in  the  articles  ex- 
hibited against  him  in  this  suit,"  and 
had  thereby  disobeyed  and  contra- 
vened the  monitions  served  upon  him. 
"For  which  disobedience  the  judge 
did  pronounce  him  to  have  been  guilty 
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of  coDtumaey.  And  for  the  conduct 
aforesaid  the  judge  did  farther  decree 
and  delcare"  that  he  should  be  sus- 
pended ab  officio  et  benefieio  for  three 
years : 

Held,  that  this  was  a  matter  of  eccle- 
siastical procedure  alone,  and  was  not» 
therefore,  the  subject  of  a  proceeding 
in  prohibition. 

2.  The  suspension  was  only  a  step  in 
the  proceedings  which  had  been  regu- 
larly institute  in  1874,  and  was  in 
itself  perfectly  regular. 

8.  Per  Lord  Blacsburit:  The  temporal 
court,  proceeding  in  prohibition,  is  not 
bound  by  a  decision  of  even  the  high- 
est Court  of  Appeal  in  ecclesiastical 
matters.    Maek<mochieY,Peftganee,  628 

8e9  JuRisDiOTioir,  495,  622  note. 


B. 

RAILWAYS. 
See  EmNBNT  Domain,  99. 

RATIFICATION. 
See  FoBOBiY,  801,  829  note. 

REDEMPTION. 

1.  The  mortgagor  of  one  property  as- 
signed the  equity  of  redemption,  and 
afterwards  mortgaged  anotner  prop- 
erty to  the  mortgagee  of  tiie  first 
The  assignee  of  the  equity  of  redemp- 
tion having  brought  an  action  to  re- 

.  deem  the  first  property,  the  mortgagee 
claimed  to  consolidate  the  mortgages: 
Mdd  (affirming  the  decision  of  the 
Cburt  of  Appeal),  that  the  right  of  the 
purchaser  of  an  equity  of  redemption 
cannot  be  affected  by  a  mortgage 
created  after  the  purchase,  and  that 
the  assignee  was  entitled  to  redeem  the 
first  mortgage  without  redeeming  the 
second. 


2.  Also  that  under  Order  xvi,  rule  1, 
trustees  of  an  equity  of  redemption 
sufficiently  represent  their  eeetuis  mte 
trutt  in  a  redemption  suit,  no  direction 
to  the  contrary  having  been  made  by 
the  court.     Jennings  y.  Jordan,       701 


RELIGIOUS   TRIAL. 
See  Prohibition,  628. 

REMnrrruR. 

1.  When  a  decision  of  the  Judicial  Com- 
mittee has  been  reported  to  Her  Ma- 
jesty and  has  been  sanctioned  it 
becomes  the  decree  or  order  of  the 
final  Court  of  Appeal;  and  it  is  the 
duty  of  every  subordinate  tribunal  to 
whom  the  order  is  addressed  to  carry 
it  into  execution.    FUta  v.  La  Fordahu, 

660 

REVENUE. 

1.  The  tax  imposed  by  sect  4  of  New 
Brunswick  Act,  81  Vict  c.  86,  upon 
"income*'  is  leviable  in  respect  of  the 
balance  of  gain  over  loss  made  in  the 
fiscal  year,  and  where  no  such  balance 
of  gain  has  been  made  there  is  no  in- 
come or  fund  which  Ls  capable  of  being 
assessed.  There  is  nothing  in  the  said 
section  or  in  the  context  which  should 
induce  a  construction  of  the  word  "  in- 
come," when  applied  to  the  income  of  a 
commercial  business  for  a  year,  other- 
wise than  its  natural  and  commonly- 
accepted  sense,  as  the  balance  of  gam 
over  loss.    Lawleaa  v.  Sullivan,        488 

See  Taxes,  162. 


REVERSAL. 
See  Srouritt,  66. 

REVOCATON. 
See  Wills,  640. 
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RIGHT,  PETITION  OF. 
See  Peincipal  and  Agent  666. 


8. 


SALK 

1.  Bv  the  law  of  Scotland  there  must  be 
delivery  to  g^ve  effect  to  a  contract  of 
Bale,  bat  the  Mercantile  Law  Amend- 
xnent  (Scotland)  Act  for  the  express 
purpose  of  assimilating  the  law  of  Soot* 
lana  to  that  of  England  on  such  points, 
enacts :  '*  Where  i^oods  have  been  sold, 
but  the  same  have  not  been  delivered 
to  the  purchaser,  and  have  been  allowed 
to  remain  in  the  custody  of  the  seller,  it 
shall  not  be  competent  for  any  creditor 
of  such  seller  after  the  date  of  such  sale 
to  attach  such  ffoods  as  belong  to  the 
seller  by  any  diligence  or  process  of 
law,  including  sequestration,  to  the  ef- 
fect of  preventing  the  purchaser  or  oth- 
ers in  his  right  from  enforcing  the  deliv- 
ery of  the  same." 

B.  ^  C,  by  verbal  communhig, 
agreed  to  make  advances  to  A.  on  the 
security  of  a  ship  he  had  nearly  com- 
pleted building  on  his  own  account, 
provided  A.  entered  into  an  absolute 
contract  of  sale  of  the  vessel.  An  un- 
qualified contract  of  sale  was  completed 
by  which  A.  agreed  to  complete  and  de- 
liver to  B.  ^  C.  the  vessel,  for  a  price  to 
be  paid  in  two  instalments,  with  power 
to  B.  ^  C. ,  in  the  event  of  A.  failing  to 
complete  Miq  contract,  to  enter  mto 
possession  of  the  vessel  and  complete 
It,  or  sell  it 

In  a  correspondence  between  A.  and 

B.  ^  C.  and  a  shipbroker  and  others 
subsequent  to  the  contract,  and  for  the 
purpose  of  getting  a  purchaser  for  the 
vessel,  the  ship  was  called  A.*s  ship  ; 
but  no  letters  were  written  to  any  per- 
sons who  were  induced  by  their  means 
to  deal  with  the  ship  upon  the  fwting 
of  its  being  the  property  of  A. 

From  the  dat«  of  the  contract  B.  <fc 

C.  gave,  by  checks  at  various  dates,  ad 
vances  to  A.,  taking  a  receipt  on  ac- 
count of  the  purchase  of  the  ship;  at 
the  same  time  bills  for  like  amounts 
were  accepted  hv  A.  The  advances 
equalletl  the  full  price  of  the  ship. 
Before  it  was  completed  or  delivered 


A.'8  estate  was  sequestnited.  The  bills 
accepted  by  A.  were  paid  by  K  A  C. 
In  a  question  between  A.'b  trustee  and 
B.&C.: 

Jield^  (1)  affirming  the  decision  of  the 
court  below,  that  there  was  here  a  htma 
fide  sale  in  ftct  and  intent  onacoompa- 
nied  by  delivery,  and — whether  secu- 
rity was  the  object  or  not — every  con- 
dition of  the  statute  was  fulfilled; 
(2)  that  no  reputation  of  ownership  had 
been  created  in  the  seller  A.  There- 
fore B.  it  C.  had  a  right  to  the  ship. 

2.  Seld,  where  there  is  an  absolute  hima 
fide  contract  of  sale  of  an  article,  which 
is  not  delivered  before  the  bankmptcj 
of  the  seller,  the  right  of  the  buyer  un- 
der the  contract  to  have  delivery 
cannot  be  defeated  by  proof  that  tlie 
character  of  buyer  had  been  conferred 
on  him  merely  for  the  purpose  of  his 
having  a  security  for  money  intended 
to  be  advanced  by  him.  M*Bain  ▼• 
Wallaee,  627,  667  i 

See  PABTmoN,  29. 
Title,  41,  59  mU. 


SECtrRITT. 

I.  The  judgment  and  execution  were  or- 
dered to  stand  as  security.  WaUht^ 
ford  V.  Mutual  Society,  65 

See  Pbuicipal  and  Sueett,  217,  286  noU, 


SENTENCE. 
See  Ceiminal  Law,  899,  418  nofe. 

SERVICE. 
See  JvEiSDicTioN,  496,  622  note, 

SLANDER 
See  Defamation,  886. 
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SOVEREIGN. 

1.  Heldf  in  an  information  of  intrusion 
relating  to  land  in  British  Honduras, 
that  the  defendants  having  shown  sixty 
years*  adverse  possession  there  from 
before  1817,  by  themselves  and  tiieir 
predecessors  in  title,  without  disturb- 
ance  or  effectual  claim  by  the  Crown, 
such  information  must  be  dismiBsed. 

2.  Although  British  Honduras  was  for- 
mally declared  to  be  a  British  col- 
ony, and  formally  annexed  to  British 
dominions  by  a  proclamation  of  Her 
Majesty,  dated  the  12th  of  May,  1862, 
yet  grants  o(  land  having  been  made 
therein  by  the  Crown  as  early  as  1817; 
hdd,  overruling  the  opinion  of  the  Su- 
preme Court,  that  the  territorial  sove- 
reignty of  the  Crown  must  be  deemed 
to  have  been  acquired  in  or  before 
that  year.  AUorttetf-OetaertU  v.  Brit- 
towe,  885 

8.  Lands  taken  under  a  conditional  sale 
and  afterwards  forfeited  to  the  Crown 
are  not  open  to  a  conditional  purchase 
under  sect  18  of  the  Crown  Lands 
Alienation  Act,  1861.  The  Crown  haa, 
under  the  18th  section,  the  option 
either  to  sell  them  by  public  auction 
or  to  retain  them  in  its  own  hands. 
Blackburn  y.  FlaveUe,  677 

See  Principal  and  Agbnt,  666,  674  note. 


STATUTES. 

1.  Whether  the  word  "person'*  m  a  stat- 
ute can  be  treated  as  including  a  corpo- 
ration must  depend  on  a  consideration 
of  the  object  of  the  statute,  and  of  the 
enactments  passed  with  a  view  to  carry 
tliat  object  into  effect. 

2.  The  81  A  82  Vict  c.  121,  was  passed 
to  protect  the  public  against  the  sale 
by  incompetent  persons  of  poisonous 
drugs,  and  in  the  let  section  enacts  that 
"  it  shall  be  unlawful  for  any  person  to 
sell,  or  keep  open  shop  for  retailing, 
dispensing,  or  compounding  poisons,  or 
to  assume  or  use  the  title  of  chemist 
and  druggist,  Ac,  or  pharmacist,  &c., 
unless  such  person  shall  be  a  pharma- 
ceutical chemist,  <fec.,  within  the  mean- 
ing of  this  act,  and  be  registered  under 
ima  act"    By  sect  15,  any  person  who 


shall  offend  in  this  respect  (the  words 
of  sect  1  being  almost  repeated)  shall 
be  liable  to  pay  a  penalty  of  £5,  to  be 
sued  for  as  therein  directed. 

8.  A  small  body  of  persons  had  obtained 
a  registration  under  the  Companies 
Acts.  1862-1867.  One  only  of  these 
persons  was  a  qualified,  certified,  and 
registered  chemist  His  share  in  the 
company  was  very*  small :  he  was  the 
person  who  appeared  in  the  shop  and 
conducted  the  sales,  and  he  received  a 
salary  for  his  labor  in  dispensing  the 
drugs,  which  were  sold  for  the  profit  of 
the  company  : 

ffekl,  that  under  these  circumstances, 
the  word  "  person"  in  the  1st  and  1 0th 
sections  of  the  statute  did  not  apply  so 
as  to  make  this  incorporated  company 
liable  to  the  penalty.  But  the  actual 
seller  must  be  a  qualified  person. 
Fhamuicetaieal,  ele,,  y.  LonduUt  etc. 
158,  169  note. 

4.  The  Caledonian  Railway  Company  for 
thirteen  years  up  to  July,  1879,  had 
been  proprietors  of  the  D.  and  A.  Rail- 
way, and  had  inciyred  certain  liabili- 
ties in  respect  to  payment  of  dividends 
to  preference  and  ordinary  sharehold- 
ers of  the  D.  and  A.  line.  The  pream- 
ble of  the  North  British  Railway  (D. 
and  A.  Joint  Line)  passed  July,  1879 
(42  <b  48  Vict  c.  civ),  set  forth  that  it 
was  expedient  that  the  Caledonian  and 
North  British  Companies  should  have 
equal  rights  and  powers,  and  be  subject 
to  equiu  liabilities  over  and  with  re- 
spect to  the  D.  and  A.  line.  Sect  8 
provided  tliat  on  and  after  the  1st  of 
February,  1880,  called  the  "vesting 
period,"  all  interest  which  the  Caledon- 
ian possessed  should  be  transferred  to 
the  Caledonian  and  North  British  joint- 
ly and  in  equal  proportions  in  manner 
hereinafter  provided  by  the  act  Sec- 
tion 6  provided  that  the  consideration 
for  the  transfer  of  the  joint  line  shall  be 
as  follows :  "(1.)  From  and  after  the 
vesting  period  the  company  (the  North 
British)  shall  [tay  to  the  Caledonian 
Railway  Company  half-yearly  on  the 
Ist  of  March  and  1st  of  September  in 
each  year  a  sum  equal  to  one- half  of 
the  aggregate  of  the  following  half- 
yearly  payments,  for  which  the  Cale- 
donian Railway  Company  are  now 
liable  in  respect  of  their  acquisition  of 
the  D.  and  A.  Railway." 
The  Caledonian   Railway  Company 
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claimed  that  ander  this  section  there 
was  a  half-yearly  payment  amounting 
to  £6,903' 16«.  due  on  the  1st  of  March, 
1880: 

Held,  affirming  the  decision  of  the 
court  below,  that  the  liability  to  make 
payment  in  1 880  did  not  arise  till  Sep- 
tember, the  time  of  pavment  applicable 
to  the  first  six  montfis  following  the 
first  of  February,  1880. 

6.  Per  LoBD  Sklboenk,  L.C. :  The  more 
literal  construction  of  a  section  of  a 
statute  ouffht  not  to  prevail  if  it  is  op- 
posed to  the  intentions  of  the  Legisla- 
ture as  apparent  by  the  statute ;  and  if 
the  woras  are  sufficiently  flexible  to 
admit  of  some  other  construction  by 
which  that  intention  will  be  better  ef- 
fectuated. CaUdonian  Railway  y.  Ncrih 
BrUUh  Jiailway,  888  note. 

See  Eminxht  Domahi,  86d|  878  noie, 
Reybnuk,  418. 
Tajues,  152. 


STOCKBOLDERS. 
See  CoEPORATioNS,  489. 

SUBROGATION. 
See  Pbinoifal  and  Suaett,  217,  286  note. 

SUPPORT. 

1.  A  clause  In  a  mining  lease  that  the 
lessee  may  work  the  mines  *'  in  the 
usual  and  most  approved  way  in  which 
the  same  is  performed  in  other  works 
of  the  like  kind  in  the  county,"  refers 
simply  to  the  mode  of  carrying  on  the 
underground  works  for  mining  pur- 
poses ;  but  does  not  suppose  a  custom 
to  work  the  mines  so  as  to  injure  or 
interfere  witli  the  rights  of  other  people. 

2.  Nor  did  the  words  that  tlie  mining 
lessee  should  have  liberty  to  enter 
upon  the  land  and  carry  away  the  min- 
erals, and  to  erect  buildings,  and  "  do 
and  execute  all  such  other  acta,  works, 
and  things  upon,  in,  or  under,  or  cbove. 


the  said  premises,  as  shall  be  neoesaarj 
or  convenient  for  working  and  carry- 
ing^ away  the  same,"  makii^  oompeo-* 
sation,  <frc.,  enlarge  the  power  so  to 
deal  with  the  ndnea  as  to  let  down  the 
surface. 


8.  Per  Lord  BtACSBcait:  In 
right  the  person  who  owns  the  surfiioe 
has  a  right  to  have  it  properly  sup- 
ported below  by  minerals.  A  court  of 
law  has  to  look  at  the  documents  to  sea 
wheUier  the  parties  have  agpreed  upon 
somethiiu^  different  from  the  common 
right.    SemaY,  Trekame.  528, 

586fwliL 

4.  A  riffht  to  lateral  support  from  adjoin- 
ing und  may  be  aocfnired  by  twenty 
▼ears*  nnintermpted  enjoyment  lor  a 
building  proved  to  have  been  newly 
built,  or  altered  so  as  to  increase  the 
lateral  pressure,  at  the  bc^nning  of 
that  time ;  and  it  is  bo  acquired  if  the 
enjoyment  is  peaceable  and  without 
deception  or  ooncealment  and  so  open 
tiiat  it  must  be  known  that  some  sap- 
port  is  being  enjoyed  by  the  bmlding: 

5.  Semble,  per  Loui  8Ei«>m5S,  L.O. : 
Such  a  right  of  support  is  an  easement 
within  the  meaning  of  the  Prescription 
Act,  2  A  8  WiU.  4,  c.  71,  &  2. 

6.  Two  dwelling  houses  adjoined,  hniU 
independently,  but  each  on  the  ex- 
tremity of  its  owner's  soil  and  having 
lateral  support  from  the  soil  on  whida 
the  other  rested.  This  having  contin- 
ued for  much  more  than  twenty  years, 
one  of  the  houses  (the  plainUfiis')  was,  in 
1849,  converted  into  a  eoach  liuitory, 
the  internal  walls  being  removed  and 
girders  inserted  into  a  stack  of  brick- 
work in  such  a  way  as  to  throw  much 
more  lateral  pressure  than  before  upon 
the  soil  under  the  adjoining  house. 
The  conversion  was  made  openly,  and 
without  deception  or  concealment 

More  than  twenty  years  after  the 
conversion  the  owners  of  the  adjoin- 
ing house  employed  a  contractor  to 
pull  down  their  bouse  and  excavate, 
the  contractor  being  bound  to  shore  up 
adjoinin:^  buildings  and  make  good  all 
damage.  The  contractor  employed  a 
sub-contractor  upon  similar  terms. 
The  house  was  pulled  down,  and  the 
soil  under  it  excavated  to  a  depth  of 
several  feet,  and  the  plaintiffs'  stack 
being  deprived  of  the  lateral  support 
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of  the  adjacent  soil  sank  and  fell,  bring- 
ing down  with  it  most  of  the  factor^^ : 

BMf  that  the  plaintiffs  had  acquired 
a  right  of  support  for  tlieir  factory  by 
the  twenty  years'  enjoyment,  and  could 
sue  the  owners  of  the  adjoining  house 
and  the  contractor  for  the  injury. 
I>al4an  v.  Angu§,  742,  835  note. 


SURETY. 
See  Pbinoipal  Ain>  SimsTT. 


TAXES. 

1.  The  intention  to  impose  a  charge  upon 
the  subject  must  be  shown  by  clear 
and  unambiguous  language. 

Where  by  an  act  of  the  Cape  Colony 
(No.  6,  1864),  "for  imposing  a  duty 
upon  bank  notes,"  which  act  was  as- 
sumed to  have  been  validly  extended 
to  Uie  province  of  Griqualand  West,  it 
was  provided  that  banks  issuing  within 
the  colony  notes  of  their  own,  purport- 
ing  to  be  issued  within  the  colony,  and 
so  (unless  expressed  to  be  payable  else- 
where) to  be  payable  by  them  within 
the  colony,  should  make  a  return 
thereof  with  a  view  to  the  imposition 
of  the  duty  chargeable  by  that  act; 
it  was 

Held,  that  the  appellant  bank,  which 
had  a  branch  within  the  province,  and 
there  put  In  circulation  notes  issued  by 
the  bank  in  the  colony  payable  in  the 
colony,  but  did  not  issue  any  notes 
payable  in  the  province,  was  not  liable, 
according  to  the  true  construction  of 
the  act,  to  make  any  return  to  the  re- 
spondent, the  treasurer  of  the  province, 
or  to  pay  duty  on  the  notes  put  into 
circulation  by  its  branch. 

Although  by  sect.  10  of  the  act  banks 
of  issue  liable  to  make  the  return  pre- 
scribed by  the  act,  must  include  within 
such  return  such  notes  also  as  they 
have  put  into  circulation,  yet  banks 
which,  not  issuing  any  notes  purport- 
ing to  be  locally  Issued,  and  therefore 
not  liable  to  make  a  return,  put  into 
circulation  within  the  province  their 
own  notes,  issued  elsewhere,  are  not 


in  respect  thereof  liable  to  the  duty 
imposed  by  the  act  Orienial  Bank  v. 
WriffhL  162 

2.  A  tenant  of  minerals,  though  he  may 
be  under  a  constant  vanishing  expense 
in  sinking  new  pits  as  the  old  ones  be- 
come exhausted,  is  not  entitled,  in  com- 
puting the  profits  for  assessment  of 
income  tax,  to  deduct  froni  the  gross 
profits  a  sum  estimated  as  representing 
the  amount  of  capital  expended  in 
makine  bores  and  sinking  pits,  which 
have  been  exhausted  by  the  year's 
working. 

8.  See  Lord  Penzance's  opinion  as  to  the 
method  of  taxation  intended  by  the 
Legislature  to  be  applicable  to  mines. 
CiMnesB  v.  Ulack.  468 


TENDER. 

See  Peafobilanoe,  201,  218  note;  419, 
489  noU. 


THEATRE. 
See  Covenants,  440. 

TITLE. 

1.  Where  there  is  a  power,  by  law,  to 
sell,  a  purchaser  may  obtain,  from  the 
vendor,  even  as  against  the  true  owner, 
a  good  title,  but  that  cannot  extend, 
by  implication,  to  a  pledge. 

Barrow  was  a  leather  merchant  in 
London.  BonneU  was  a  tanner  in 
Canada.  Barrow  agreed  to  pay  Bon- 
neU Ihd.  per  pound  for  every  hide 
tanned  by  BonneU  in  the  mode  of 
the  country,  and  BonneU  was  to  pro- 
cure freight,  and  send  back  the  hides. 
Barrow  sent  out  a  large  number  of  the 
hides;  they  were  tanned,  and  freight 
was  procured  for  them,  but  in  the 
meantime  BonneU  had  obtained  from 
the  Toronto  Bank  bank  advances,  on 
his  own  account,  on  bills,  and  hypothe- 
cated the  hides  to  the  bankers,  as 
security  for  such  advances,  engaging 
to   hand  over  to  them   the  bills  of 
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iRding  if  his  bills  of  exchange  were  not 
dniy  honored.  They  were  not  duly 
honoi*ed,  and  the  bankers  (who  had 
acted  in  entire  ignorance  of  the  trans- 
actions between  Barrow  and  Bonnell) 
claimed  to  retain  the  bills  of  lading 
and  the  hides  until  their  demands  were 
satisfied : 

Heldy  that,  under  the  circnmstances 
of  the  case,  Bonnell  could  not,  under 
any  law,  English  or  Canadian,  claim  to 
be  a  factor  or  agent  of  Barrow  entitled 
to  pledge  Barrow's  goods,  and  that 
consequently,  the  bankers  could  not 
set  up  any  title  to  the  goods,  as  de- 
rived from  him,  against  the  real 
owners.  City  Bank  v.  Barrow.  41, 
69  note. 

See  SikLE,  627,  667  twU. 


TRUSTS  AND  TRUSTEES. 

1.  A  testatrix  directed  her  trustees  to  pay 
the  interest  or  annual  rent  of  £2,000 
to  Mrs.  A.  during  her  life  and  after 
her  death  to  divide  that  sum  among 
her  children  ;  and  to  pay  the  interest 
or  annual  rent  of  a  similar  amount  to 
Mrs.  B.  in  life-rent,  With  the  fee  to  her 
children. 

The  trustees  were  empowered  by  the 
deed  to  realize,  or  to  continue  to  "  hold 
any  or  all  of  such  shares  or  stocks  " 
as  might  belong  to  the  testatrix  at 
her  decease,  **  should  they  consider  it 
advisable  or  expedient  to  do  so  with- 
out any  personal  responsibility  for 
loss,  if  any,  thereby  sustained ;  with 
power  also  "  to  lend  or  place  out  on 
such  securities,  heritable  or  movable, 
as  they  shall  consider  advantageous, 
the  foresaid  legacies  of  £2,000  and 
£2,000  respectively,  the  securities  to  be 
conceived  in  favor  of  my  trustees,  and 
that  for  the  pui'poses  of  this  trust  and 
no  otherwise." 

The  testatrix  at  her  death  held  £860 
stock  of  an  unlimited  bank.  The  trus- 
tees, at  Uie  desire  of  Mrs.  A.  and  with- 
out consulting  Mrs.  B..  set  £200  of  this 
stock  aside  as  part  of  the  fund  appro- 
priated to  Mrs.  A.,  and  realized  the 
remainder.  They  afterwards,  on  the 
narrative  of  the  purposes  of  the  trust 
deed,  and  of  the  sums  invested  for  the 
two  specific  legacies  of  £2.000,  and  that 
the^  had  paid  the  residue,  received 
their  discharge  from  Mrs.  A.  and  Mrs. 


B.  Statements  and  separate  accoaota 
of  interest  on  the  investments  allocated 
to  each  were  sent  half-vearly  to  Mrs. 
A.  and  Mrs.  B.  All  the  investments 
stood  in  the  names  of  the  testatrix's 
trustees 

The  bank  became  insolrent,  and 
calls  were  made  upon  the  trnstees  in 
respect  of  the  £200  stock.  They 
sought  to  indemnify  themselves  for 
payment  of  the  calls  out  of  the  whole 
trust  estate.  Mrs.  B.  objected  to  any 
portion  of  her  legacy  being  taken : 

Held^  reversing  Uie  decision  of  the 
court  below,  that  the  trustees  had  the 
power  to  sever  and  had  severed  the 
two  legacies,  and  had  placed  them  in 
separate  investments  for  behoof  of  the 
respectiye  benefidaries,  and  therefore 
the  trustees  had  no  right  to  relief  from 
the  investments  allotted  to  Mrs.  B.  and 
her  family  for  liabiliUes  incurred  on 
those  allotted  to  Mrs.  A.  and  her  £un. 
ily.     Fraaer  v.  Murdoch,  887 

See  Costs,  660. 

PARTNSRfiHiF,  282,  299  note. 


V. 

VENDOR  AND  VENDEE. 
See  Sale,  627,  667  note. 

VERDicrr. 

See  Pbactice,  686 

w. 

WARRANTY. 

See  COTBMAMTB,  216. 

WILLS. 

1.  In    ascertaining  whether   a   bequest 
falls  within  the  rule  against  remote- 


INDEX. 
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nesii,  the  words  of  the  testator  are  first 
to  be  taken,  and  their  meaning  deter- 
mined; and  it  is  then  to  be  considered 
whether  that  meaniiifi^  brin^  them 
within  the  operation  of  the  rule. 

2.  The  vice  of  remoteness  affects  a  class 
as  a  whole,  if  it  may  affect  an  unascer- 
tained number  of  its  members. 

Per  Tta  Lord  Chancellor  (Lord  Sel- 
borne):  In  a  devise  to  a  class,  if  all 
the  shares  would  necessarily  be  ascer- 
tained within  due  limits  of  time,  it 
would  be  immaterial  that  in  a  later 
part  of  the  will  there  were  found,  as  to 
some  particular  shares,  superadded 
conditions  which  might  or  might  not 
be  void  by  reason  of  remoteness. 

8.  A  will  contained  a  bequest  of  a  partic- 
ular sum  of  £8,000  to  the  testatoi^s 
daughter  and  her  husband  for  life,  and 
after  their  deaths  "  my  will  is  that  the 
sum  of  £8.000,  the  securities  for  the 
same  and  the  produce  thereof,  shall  be 
in  trust  for  all  the  children  of  my  said 
daughter  who  shall  attain  the  age  of 
twenty-one  years,  and  the  lawful  issue 
of  such  of  them  as  shall  die  under 
that  age,  leaving  lawful  issue  at  his, 
her,  or  their  decease  or  respective  de- 
ceases, which  issue  shall  afterwards  at- 
tain the  affe  of  twenty-one  years,  or 
die  under  that  age  leaving  issue  at  his, 
her,  or  their  decease  or  deceases  re- 
spectively, as  tenants  in  common  if 
more  than  one,  but  such  issue  to  take 
only  the  share  or  shares  which  his, 
her,  or  their  parent  or  parents  respect- 
ively would  have  taken  if  living."  A 
life  interest  in  another  sum  of  £8,000 
was  given  to  the  son  with  exactly  the 
same  trusts  for  his  issue;  in  default, 
over. 

Held,  that  the  bequest  was  void  for 
remoteness. 

4.  Ifeltij  also,  that  the  bequest  being  to  a 
class,  the  parts  of  it  could  not  \ye  sev- 
ered, so  as  to  treat  one  portion  as  good, 
thouffh  the  other  was  void.  Fearke  v. 
MoBdey.  80 

5.  The  testator  devised  an  estate  to  his 
six  grandsons  (of  whom  the  appellant 
was  one)  "  during  their  respective  lives, 
in  equal  shares  as  tenants  in  common, 
and  as  to  the  respective  shares  therein 
of  each  of  them,  my  said  grandsons, 
after  his  decease,  to  the  use  of  his  first 


and  every  other  son  successively,  ac- 
cording to  seniority  of  birth  in  tail 
male  ;  and  on  failure  of  the  issue  male 
of  any  one  or  more  of  my  said  grand- 
sons, then  and  so  often  as  the  same  shall 
happen,  ]  give  and  devise  as  well  the 
share  or  respective  shares  originally 
limited  to  the  grandson  whose  issue 
shall  so  fail,  as  the  share  or  respective 
shares  which  by  virtue  of  this  present 
clause  shall  have  become  vested  in 
him  or  them,  or  his  or  their  issue  male, 
to  the  use  of  the  other  or  others  of 
my  said  grandsons  during  his  or  their 
life,  or  respective  lives,  as  tenants  in 
common.  And  after  the  decease  of 
such  last-mentioned  grandsons,  then  I 
^ve  and  devise  the  share  or  shares 
lastly  hereinbefore  limited  to  him,  to 
his  first  and  every  other  son  succes- 
sivelv  according  to  seniority  of  birth 
in  tail  male ;  and  if  there  shall  be  a  fail- 
ure  of  such  issue  of  all  my  said  grand- 
sons but  one  of  them.  I  give  and  devise 
the  entirety  of  all  the  said  estates  to 
the  use  of  such  only  grandson  for  his 
life,  and  after  his  decease  to  the  use  of 
his  and  every  other  son  successively 
according  to  their  seniorities  in  tail 
male.** 

By  a  proviso  at  the  end  of  the  will 
the  testator  directed — "Provided  al- 
ways, that  if  any  person  whom  1  have 
made  tenant  in  tail  male  of  my  said 
estate  shall  be  bom  in  my  lifetime, 
then  and  in  such  case  I  revoke  the  de 
vise  so  made  to  him.  In  lieu  thereof 
1  give  and  devise  the  hereditaments 
comprised  in  such  devise  and  appoint- 
ment to  the  use  of  the  same  person  re- 
spectively for  the  term  of  his  or  her 
natural  life,  and  after  his  or  her  de- 
cease, to  the  use  of  his  or  her  first  and 
every  other  son  successively  according 
to  their  respective  seniorities  in  tau 
male." 

Two  out  of  the  six  grandsons  died 
without  issue.  The  eldest  son  of  the 
appellant  was  born  before  the  date  of 
the  will,  and  by  a  disentailing  deed 
executed  aft«r  the  testator's  death  con- 
veyed  to  the  appellant  his  share  and 
interest  in  the  said  estate  in  fee. 

In  a  suit  for  declaration  of  title  and 
consequent  relief: 

Held,  that  the  appellant  was  entitled 
to  an  estate  in  fee  simple  in  one-fourth 
part  of  the  hereditaments  and  premises, 
the  subject  of  the  suit. 
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The  words  of  the  proviso  mnst  be 
construed  in  their  grammatical  sense, 
and  be  taken  to  mean  a  tenant  in  tall 
male  born  after  the  date  of  the  will, 
and  therefore  not  to  indnde  the  eldest 
son  of  the  appellant.  The  words 
"  shall  be  born  in  my  lifetime,"  in  the 
absence  of  any  context  to  explain  them, 
are  to  be  taken  as  words  of  nitnrity. 

6.  Consequently  the  gift  of  an  estate  tail 


to  the  appellant's  eldest  son,  who  was 
born  before  the  date  of  the  will,  was 
not  revoked.     Oibbon$T,  OibbcnM,  540 


WORDS. 


"  Income* 
"Person," 
"  Public  Document^" 


168, 169  I 
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A. 

Abandonment,  doctrine  of,  applies  to  easements  odIt,  and  not  to  title  to  land 

itself,  34—688. 
jlooeptanca,  by  county  clerk,  when  binds  party,  34 — 26. 

«  may  be  symbolical.  34—663-5. 

See  BUU  of  Michange — JDedic€Uianr^Perfarmane&-'IlUe. 
Acoeptor.    See  BiUs  of  Exchange, 

Aooonnt,  cbarge  to  wife  does  not  preclude  recovery  of  husband,  34 — 258. 
Action.    See  Cause  of  Action, 
Admiralty,  regulations  as  to  collisions,  34—200. 
Admission,  cannot  prove  fact  required  to  be  shown  by  record,  34 — 21, 
Advanoea.    See  Contingent  Security. 
Adverse  Possession.    See  Dedication. 
Affidavit,  when  superior  to  sheriff's  certificate,  34 — 20. 

*^  if  proof  required  by,  is  oral  evidence  admissible,  34 — 29. 

Agents.    See  Principal  and  Agent. 
Agraement,  parties  must  assent  to  same  thing  in  same  sense,  34 — 65. 

^  not  signed,  competent  as  memorandum,  34 — 882. 

See  BilU  of  Exchange — Performance, 
Air,  difference  between  injury  to,  and  to  water,  34 — 881. 
Alienation,  rights  of  under  inverse  order  of,  34 — 248-4. 
Amendment,  tender  alleged;  allowed  to  ot  facte  excusing,  34—215. 
Answer.    See  Pleading, 
Appearance,  may  show  unauthorized,  34 — 524. 

**  though  presumed  to  have  been  authorized,  34 — 524. 

**  when  special  and  when  general,  34 — 524. 

See  Juiiediction. 
Application  of  Payments,  when   different  articles  purchased  conditionally, 

See  Payments, 
Appropriation  of  Payments.    See  Payments, 
Aqueduct.    See  Ecuement, 

Assent,  parties  must  assent  to  same  thing  in  same  sense,  34—65. 
Assignee,  in  insolvency,  represents  creditors,  34 — 659. 
Assignment,  by  order  on  fund,  34—129,  ISO. 

**  if  contract  assigned,  tender  must  be  to  assignee,  34 — 215. 

See  Title, 
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Attachment.    See  Jurisdiction — TUU. 

Attorney,  aiding  fraudulent  purchaser  to  get  possession,  when  liable,  34: — 61. 
See  Appearance, 


B. 

BaiL    See  Principal  and  Surety. 

Bailment.    See  Title, 

Bank,  what  sufficient  proof  of  incorporation,  34 — %1, 

Bigamy,  divorce  in  another  State  when  not  defence,  34 — 524. 

"        when  proof  of  marriage  sufficient,  thongli  one  officiating  not  clergy- 

man,  34--619. 
^        identity  of  woman,  and  n6t  name,  the  question,  34 — 620. 
Bills  of  Exchange,  statute  of  New  York  as  to  acceptance,  34—129. 

when  liable  and  when  not.  unless  in  writing,'  34 — ^129. 
what  is  bill  of  exchange,  34 — 129. 
liability  of  one  holding  for  acceptance,  34 — 129. 
if  authority  for  particular  sum,  none  for  lees,  34 — 129. 
promise  to  accept  must  be  unconditional,  34 — 180. 
when  wrongdoer  liable  as  acceptor,  34 — 130. 
Blasting.    See  Easement, 

Bona  fide,  indorser  taking  note  of  third  person,  and  paying  note  indorsed  is, 
34—237. 
''         by  taking  note  third  person,  extends  time  and  good  consideration, 

34_237. 
^         when  manner  of  making  advances  prescribed,  departure  therefrom 

admissible  on,  34—739. 
**  of  property  mortgaged  in  one  State  taken  to  another,  34 — 65. 

"  wbo  is  such,  34—65. 

"  fact  purchased  below  value  not  conclusive,  34-^65. 

"  payment  in  good  faith  necessary,  34—662. 

See  TiOe. 
Bond,  for  return  of  property,  invalid  if  sheriff  had  no  right  to  levy,  34 — 524. 
Books  of  Account,  charge  to  wife,  does  not  preclude  recovery  of  husband,  34 

—258. 
Building.    See  Performance, 


c. 

Cause  of  Action,  for  injury  to  sunport  of  aqueduct  is  entire,  and  damages  not 

continuous,  34 — 835. 
Chattel  Mortgage,  cannot  be  proved  by  certified  copy,  34—26. 
"  "  though  filing  may.  34—26. 

"  "  property  taken  to  another  State,  34—65. 

Collaterals,  duty  of  creditor  when  debtor  transfers,  34 — ^289. 

"  negligence  of  creditor  resulting  in  loss  of  part,  34 — ^240. 

"  degree  of  care  required,  34 — 241. 

"  in  not  collecting  under  power  of  attorney,  34 — ^241. 

Collision,  regulations  as  to,  34 — ^200. 
Complaint.    See  Pleadings, 
Conditions.    See  Performance, 
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Oondition  Preoedent,  must  be  performance  before  salt,  34 — 4d9. 
Ck>nditio]ial  Sale.    See  SaU, 
Oonfliot  of  Ijawi.    See  JurUdietion — Marriage, 
Ck>ii8tabl6a.    See  Evidence', 
OonBtraction.    See  Statutes, 

Ck>ntingent  Seonrlty,  as  to  mortgages  and  judgments  given  to  secure  fature 
advances,  34—788. 

**  **         mortgage  or  judgment  may  be  given  to  secure  future  ad- 

vances or  balances,  34 — 788. 

'*  ^        may  be  in  specific  sum  sufficiently  large  to  cover  any 

amount  intended,  34 — 788. 

"  '*        when  for  particular  sum  parol  evidence  admissible  to 

show  object  and  amount  due,  34 — 789. 

^  *^        when  manner  of  advances  agreed  on,  departure  does  not 

prevent  from  operating  as  security,  though  admissible 
on  bona  fides,  34—789. 

**  **        future  advances  protected  to  extent  of  sum  mentioned  in 

preference  to  any  claim  under  junior  incumbrance 
with  notice,  34—789. 

«  "         mortgage  or  judgment  need  not  specify  any  particular 

amount,  but  may  be  to  save  harmless  from  all  liability 
as  indorser,  etc.,  incurred  or  to  l)e  incurred,  34 — 789. 

«  "         such  not  void  for  uncertainty,  34—739. 

**  **        though  in  such  case,  written  evidence  of  indebtedness 

required,  34—789. 

**  **        docketing  judgment  not   constructive  notice  to  mort- 

gagee, 34—739. 

*^  "        mortgage  to  secure  future  advances  duly  recorded  has 

preference  over  subsequent  judgment,  even  though 
advances  subsequent  if  without  notice  of  such  judg- 
ment, 34—789. 

**  *^        record  of  mortgage  to  secure  future  advances,  notice  to 

subsequent  purchasers  or  incumbrancers,  34 — 789. 

«  •«         they  are  put  on  inquiry,  34—789. 

**  *'         and  to  stop  advances,  may,  by  notice,  prevent  others  to 

their  prejudice,  34—740. 

^  "         if  mortgagee  baund  to  make  advances,  secured  though 

made  with  notice,  34 — 740. 

"  «*         though  if  optional,  not,  34—740. 

**  ^        lien  only  from  date  of  advances,  and  not  from  date  of 

judgment,  34—740. 

'*  ^        if  given  to  secure  debt,  secures  renewal  thereof,  34 

—740. 

<*  <*         unless  renewal  paper,  expressly  accepted  in  payment, 

34—740. 

*^  ''or  renewal  intended  to  operate  as  payment,  or  to  extin- 

guish debt,  34—740. 

"  "if  part  paid,  security  for  balance,  34 — 740. 

"  "to  constitute  renewals,  not  necessary  to  be  for  same 

amounts,  or  to  take  up  immediate  predecessor,  34 
—740. 

"  "         sufficient  should  be  continuing  loan  of  same  credit,  34 

—740. 

"  "so  for  money  raised  on  other  notes  to  pay,  34 — 740. 

"  "         if  for  single  renewal  does  not  secure  after  one,  34 

—740. 

"  "         parol  agreement  that  mortgage  for  $200  shall  stand  for 

further  advance,  void  though  bond  altered  and  enlarged 
to  include  such  sum,  34 — 741. 
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Oontingent  Beooxity—cofUinued, 

"  ^         nor  after  payments  once  applied  thereon  can  same  bo 

changed,  34 — 741. 
*^  **        but  see  as  between  parties,  34 — ^741. 

*'  ''to  secure  advances  to  firm,  will  not  cover  advances  to 

successors  after  dissolution,  34 — 741. 
''  **        though  will  protect  advances  after  withdrawal  of  secret 

partner,  34 — ^741. 
'*  *^        application  of  payments  on  running  accounts,  34 — ^741. 

Oontinnoiis  Damages,  when  by  reason  of  interference  with  support,  damages 
are  entire,  and  recovery  must  be  for  entire  damages, 
34-^85. 
Oontintiing  Damagaa.    See  Damages. 
Oontinuing  Security.    See  Contingent  Security. 

Oontraotor,  owner  not  liable  for  negligence  of,  or  of  hie  servant,  34 — 538. 
Oonversion,  purchaser  conditionally  returned  on  sidewalk,    not  conversion, 
34-68. 

€k>rporationB,  proof  filing  in  county  clerk's  office,  when  sufficient  without  proof 
of  copy  filed  in  secretary  of  state's  office,  34 — ^27. 
"  when  *•  person  "  includes,  34 — 169. 

See  Injunctione—Principal  and  Agent. 
Oounter-claim,  right  of  surety  to  insist  upon,  in  favor  of  principal,  34 — ^243. 
Oovenant.    See  Performance. 
Creditors.    See  Continuing  Security — Title^ 

Criminal  Ijaw,  divorce  of  another  state,  when  not  defence  to  bigamy,  34 — 
624. 

See  Senteiice. 
Cumulative  Punishment.    See  Sentence. 
Custom,  how  far  admissible  on  question  of  negligence,  34 — 66. 


D. 

Damages,  railway  repudiated  agreement  plaintiff  should  have  privilege  and 
profit  of  yarding  cattle,  34---68. 
"  worked  at  price  to  be  fixed  by  employer,  34 — 63. 

**  mortgagee  can  only  recover  amount  due  on  mortnige,  34 — 68. 

**  when  one  partner  leased  property  to  injury  of  firm  interests,  34 — 

299. 
**  for  gold  taken  from  grant  falling  for  want  of  support,  34 — 639. 

*^         right  to  future  on  loss  of  suppori,  34—589. 
*^         oue  tenant  in  common  selling,  may  recover  entire  value,  34 — 676. 
**  on  converting  way  for  purclmsers  into  public  highway,  34 — 688. 

*^  when  by  reason  of  interfering  with  support  not  continuous,  but  re- 

covery must  be  for  entire  damages,  34 — 835. 
See  Injunction— rerformance. 
Declaration.    See  Pleadings. 
Dedicationf  articles  on,  34 — 684. 

"  definition  of.  and  what  is,  34—684 

^  must  be  free  and  voluntary  act  of  owner,  34 — 684. 

<*  with  intent  to  dedicate,  34--684. 

"  must  be  by  owner  of  fee,  34—684. 

^  tenant  cannot  dedicate,  34 — 684 

•<  nor  mortgagor  as  against  mortgagee,  34 — 684. 

''  must  be  not  only  intent  but  a<;<,  34 — 684. 

**  though  may  be  shown  by  circumstances,  34 — 684. 
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Dedication— continued 

^  so  as  to  acceptance,  34 — 684. 

^  onus  on  parties  claiming  dedication,  34 — 684. 

**  merely  permitting  land  to  lie  open  without  claim  to  private  exclu- 

sive possession,  does  not  evince  intent,  34 — 684 

**  silent  acquiescence  not  alone  sufficient,  34 — 684. 

*^  intent  at  time  of  dedication  and  not  subsequently,  to  control,  34 

-^84. 

**  gates  and  bars  show  does  not  intend  dedication,  34— 484r-d. 

"  allowing  without  for  few  years,  34 — 685. 

<*  grant  may  be  evidence  as  to  public,  34 — 685. 

■*  what  evidence  of  dedication,  and  to  rebut,  34 — 685. 

(<  user  alone  sufficient,  34—685. 

**  but  if  that  alone,  must  have  been  for  20  years,  34 — 685. 

*^  though  spring  reserved  for  public  use  does  not  vest  title  in  public, 

or  entitle  to  demand  conveyance,  34 — 685. 

**  extent  depends  upon  purpose  for  which  made,  34 — 685. 

**  though  if  for  particular  purpose— i.e.,  street — may  be  used  for  all 

purposes  to  which  usually  devoted,  or  convenience  jenders  im- 
portant— as  for  sewers,  34 — 685. 

«  though  not  a  railway,  34—685. 

«  or  for  public  buildings.  34—685. 

**  Dor  can  railway  allow  use  for  highway,  34 — 685. 

^  difference  between  common  law  and  statutory  dedication  in  lUiJwii, 

34—685. 

**  if  dedicated  for  particular  purpose,  equity  will  restrain  for  any 

other,  34—685. 

**  even  though  more  dedicated  than  required.  34 — 686. 

^  if  squares  in  a  city,  use  does  not  vest  in  city  nor  inhabitants,  but 

in  public,  34—686. 

M  may  be  as  between  grantor  and  grantee,  though  none  as  between 

grantor  and  public,  34—686. 

^  adjoining  owners  each  dedicate  part  for  street,  and  conveyances 

and  improvements  made  may  be  enforced  whether  public  accepts 
or  not,  34—686. 

**  when  for  particular  individuals  and  not  public,  34 — 686. 

<*  if  for  own  use,  though  used  by  public,  not,  34 — 686. 

^  though  owner  deeds  bounded  by  not  as  to  public,  34 — 686. 

*^  if  to  public,  private  individuals  cannot  acquire  right,  34—686. 

«  no  specific  length  of  time  requisite,  34 — 686. 

<*  may  be  sufficient  acts  within  short  time,  34—686. 

**  may  be  proven  by  circumstances,  34—686. 

«  if  some  evidence  of.  for  Jury,  34 — 687. 

«•  presumption  of,  may  be  rebutted,  34—687. 

^  may  be  shown  by  preponderance  of  testimony,  34 — 687. 

*^  what  instruction  erroneous,  34 — 687. 

^  once  made  cannot  be  recalled,  34—687. 

**  acceptance  must  he  for  purposes  intended,  34 — 687. 

^  must  be  by  formal  act  or  by  common  use  showing  clear  intent  to 

accept  and  enjoy  for  specific  purpose  of  proposed  dedication,  34 
—687. 

^  cannot  be  to  limited  portion  of  public,  34 — 687. 

"  aeeeptance  by  public  necessary,  34—687. 

^  if  not  accepted  within  reasonable  time,  owner  may  again  take  pos- 

session and  revoke.  34 — 687. 

**  rule  of  public  acceptance  applies  to  urban  as  well  as  to  rural  prop- 

erty, 34—688. 

"  damages  on  converting  way  to  purchasers  to  public  use,  34 — 688. 

<*  abandonment  or  nonuser  applies  only  to  easements  and  not  to  title 

to  land  itself,  34—688. 

84  Eno.  Rep.  67 
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Delivery,  may  be. symbolical,  34 — 668-5. 

See  Tide. 
Demand,  when  necessary  before  replevin,  34 — 60. 
Deputy  BhexifiE^  certified  copy  appointment  insufficient,  34 — ^36. 
Desertion,  by  soldier,  how  proved,  34—27. 
Dixeotors.    See  Principal  and  Agent. 
Dissatisfaction.    See  Sale. 
Divorce.    See  JuriedieHan — Marriage, 


E.  .      • 

Basements,  doctrine  of  abandonment  or  nonuser  does  not  apply  to  title  to  land 
itself.  34—688. 
^  owner  of  easement  of  aqueduct  may  relieye  obstrnctionB  by  owner 

of  fee,  34—885. 
''  if  aquedact  undermined,  owner  of  easement  may  support,  tboagh 

requires  wider  base  and  covers  more  land,  34 — 885. 
^  owner  of  easement  may  erect  support,  or,  if  necessary,  change 

course,  34—885. 
'*  damag-es  for  injury  to  aqueduct  must  be  full  and  adequate,  34 

—885. 
«*  owner  for  liable  if  interferes  with,  ihongh  not  negligent,  34 — 885. 

*<  not  liable  for  acts  of  grantees,  34—886. 

See  Dedication, 
Baves,  when  adjoining  owner  has  right  to  cut  off,  34 — 588. 
Blection.    See  Forfeiture. 

Election  Returns,  where  fact  stated  not  required,  not  evidence  of,  34 — 26. 
Bminent  Domain,  where  filing  bond  with  county  clerk  sufficient,  34 — 26. 
«  u         damages  on  converting  way  for  purchasers  into  public  high- 

way, 34—688. 
Escape,  if  prisoner  escape,  writ  of  error  not  heard  till  returns,  34 — 419. 
BstoppeL    See  Forgery. 
Bridenoe,  if  pap^r  improperly  admitted  to  record,  certified  copy  not  eyidenoe, 

'*         so  if  not  required  to  be  recorded,  34 — ^26. 

^         private  writing  deposited  in  public  office,  34 — ^26. 

'^  now  such  paper  proved,  34 — ^26. 

"         copy  chattel  mortgage  insufficient,  34 — ^26. 

^         so  mechanic's  lien,  34 — 26. 

though  copy  admissible  to  prove  filing  simply,  34 — ^26. 

copy  appointment  deputy  sheriff  insufficient,'  34 — 26. 

when  of  bond  required  to  be  filed  is,  34 — 26. 

when  law  states  facts  paper  to  contain,  if  states  others,  no  eyidenee 
thereof,  34—26. 
•|         others  surplusage,  34 — ^26. 

book  laid  in  county  clerk's  office  17  years,  but  not  proved  to  have 
been  in  possession  of  officers  purporting  to  have  made  it,  34—26. 

if  required  to  be  kept  at  one  place,  no  evidence  if  produced  at  an- 
other, 34—26. 

to  show  tax  title  must  show  assessment,  34 — ^27. 

production  of  paper  purporting  to  be.  Insufficient,  34—27. 

cannot  prove  what  constable  served  summons  by  justice's  docket, 
34-27. 

wliat  may  be  proved  by,  34—27. 

desertion  by  soldier  can  only  be  proved  by  record,  34 — ^27, 

cannot  be  l^y  his  letter.  34—27. 
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Byldenea — eontinited,  * 

^         certificate  issaing  and  return  execution  insufficient,  34 — 27, 

**  mast  have  copy  of  execution  and  return,  34^27. 

<*         of  commissioner  of  patents  cannot  find  patent,  34 — 27, 

**         statute  required  assents  to  be  filed  with  affidavits  thereof  ;  affidavit 

not  sufficient  to  prove,  34 — 87. 
"         newspaper  report,  though  reported  talked  with  party,  34 — 27. 
^         copy  deed  from  county  other  than  where  land  situate,  34 — 27. 
"         when  original  deed  must  be  produced,  34 — 27. 
"         record  kept  by  signal  service,  34—27. 
**         where  copy  oath  of  officer  sufficient,  34 — 27. 
"  bank  sufficient  to  prove  fihng  in  county  clerk's  office  without  copy 

also  filed  in  secretary  of  state's  office,  34 — ^27. 
"         how  far  copy  report  of  state  engineer  evidence  as  to  quantity,  34 

—28, 
**         certificate  commissioner  appointed  by  statute  to  do  so,  34 — 28. 
"         certified  copy  from  office  when  copies  to  be  furnished  by  other  office, 

34-28. 
'*         county  treasurer's  books  against  himself  and  sureties,  34 — 28. 
^'         so  as  against  tax  collector,  34—28. 
**         when  oral  testimony  admissible  as  to  fact  not  stated  in  record,  34 

—28. 
^         copy  plate  of  arms  Enifi^hts  of  Qarter  in  royal  chapel,  34 — 28. 
"         if  copy  admissible  for  third  person,  is  for  officer  in  own  behalf,  34 

"         indorsement  of  levy,  34 — 28. 

**         though  not  filed,  34—28. 

"         though  time  of  receipt  not  indorsed,  34 — ^28. 

**         justices  peace  transcripts  from  own  dockets,  34 — 28. 

"         so  a  notary  public,  34—28. 

**  public  records  must  be  proved  by  copies,  and  inferior  evidence  not 
admissible  on  notice  to  produce,  34 — 29. 

*^         if  no  judgment  record,  may  be  shown  by  entries  in  docket,  34 — 29. 

**         whether,  if  required  by  affidavit,  oral  evidence  admissible,  34 — 29. 

"         which  overrules  other,  exemplified  or  sworn  copy,  34 — ^29. 

"         sheriff's  certificate  service,  or  party's  affidavit,  34 — ^29. 

"  if  defendant  reads  letter  to  plaintiff,  latter  may  read  one  to  which 
defendant's  a  reply,  34—65. 

'^  on  question  of  negligence,  how  far  custom  of  plaintiff  (child)  to  play 
in  streets  admissible,  34 — 65. 

**  on  question  whether  creditor  extended  time  may  testify  knew  prin- 
cipal to  be  insolvent,  34 — ^239. 

u  unsigned  memorandum  as  agreement,  34 — 882. 

•*  what  proper  on  issue  whether  party  was  resident,  34 — 521. 

^         whether  sale  complete  to  pass  title  is  question  of  intention,  34 

"         and  may  be  proved  by  circumstances,  34 — 662. 

"  dedication  may  be  shown  by  circumstances,  34—684,  686-7. 

**         so  as  to  acceptance,  34 — 684. 

••         if  some  evidence  for  jury,  34 — 687. 

"         presumptions  of  may  be  rebutted,  34 — 687. 

"         may  be  shown  by  preponderance  of  testimony,  34 — 687. 

^  what  instruction  erroneous,  34 — 687. 

<<         must  show  clear  intent,  34-^87. 

See  Dedication — Mariiage — Parol  Evidence — Presumption. 
Zbceonton  and  Administrators,  when  cannot  bind  wife's  estate  for  expenses 

of  her  burial,  34—258. 

<*  ^  judgment  in  favor  of  A.  as  executor,  A.'s  per- 

sonal judgment  and  co-executor  cannot  re- 
lease, 34—675. 
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• 
Bzecuton  and  AdadnlMtmton— continued. 

"  "  if  contract  as  sucb,  liable  personallj,  if  with- 

out aathoritj,  34 — 675. 
See  Partnership, 
Zbceoutoiy  Oontract.    See  Title, 
Bxtingoiidiment,  effect  of  renewal  paper  accepted  in,  34 — ^740. 


P. 

FUlng.    See  Evidence, 

Fbctnre,  wbenporchaser  of  one  sold  conditionally,  does  not  acquire  title,  34 

See  Performance, 
Foreign  Corporations,  ordinarily  judgment  »n  rem  and  not  inp^Amam,  nnleas 
appears,  34—524 

"  «  agreement  not  to  remove  case  into  Federal  courts  in- 

valid, 34—524. 

<*  *^  but  State  may  impose  as  condition  of  doing  business,  and 

if  violates  may  revoke  license  to  do  business,  34—524 

"  ^  as  that  will  not  so  remove  case,  34 — 524. 

'^  **  State  having  such  right,  means  by  which  excludes,  not 

subject  of  judicial  mquiry.  34—525. 

^  "  presumption  in  suit  by  foreign  corporation  it  has  com- 

plied with  Uw,  34—525. 

^  ''in  Wisconsin  may  enforce  debts,  though  has  not,  34 

-525. 
otherwise  in  other  States,  34 — 525. 

**  **  eo  where   superintendent   of   insurance   has  revoked 

license,  34 — 625. 

«  «  good  defence,  has  not  complied  with  law  authoridng 

to  do  business,  34 — 525. 

^  "  when  such  plea  not  sufficient,  34 — 525. 

«  «  can  only  do  business  by  comity,  34—525. 

*^  ^  and  legislature  may  impose  such  restrictions  as  pleases, 

34—525. 

*'  **  so  as  to  payment  of  taxes,  34 — 525. 

*'  *'  right  of  cities  to  impose  as  license,  34 — 526. 

**  (<  right  of  States  and  of  Congress  as  to  telegraphs,  34 

—526. 

**  M  when  failure  to  comply  with  statute,  subjects  compa- 

nies and  agents  to  penalty,  but  contracts  valid,  34 
—526.  ^ 

«  **  when  required  to  appoint  agent,  or  service  on  auditor 

of  State  valid,  34—526. 

*'  **  if  so  served,  good  and  company  estopped,  34 — 626. 

**  "  State  may  provide  that  service  on  agent  doing  business 

in  State  shall  be  valid,  34—626. 

*'  "  judgment  in  such  case  in  personam^  34 — 526. 

*'  ^  though  statute  also  provides  for  appointment  of  other 

agents,  34—526. 

"  "  service  on  local  agent  obtaining  insurance,  34 — 627. 

''  '*  duty  of  insurance  commissioner  to  prosecute,  34— <S27. 

''  ^  not  required  to  revoke  because  for  not  paying  judgment, 

when  has  appealed  in  good  faith,  34 — 527. 

^  "  judgment  on  service  on  agent  appointed  under  statute 

is  in  personam,  34 — 527. 
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Foreign  OorpomtLon—continued, 

^  <*  8o  when  sUtate  makes  it  condition,  shall  consent  to  ser- 

vice by  mail,  34 — 527. 
«  «  though  consent  defective,  34—^27. 

*^  **  when  cannot  remove  into  Federal  court,  34 — 527. 

Foreign  Insnranoe  Oompany.    See  Foreign  CorportUums. 
Foxfeitnre,  on  not  pAying  instalment  when  due,  when  relieved  from,  and  when 
not.  34—79. 
"  creditor  evaded,  34 — ^79. 

"  complaint  must  show  elects  to  treat  whole  sum  as  due,  34 — 79. 

"  whether  required  to  notify  debtor,  34 — ^79. 

"  mortgage  to  pay,  provided  failure  not  caused  by  third  person — re- 

quisites of  pleading,  34 — ^79. 
Forffery,  when  ratification  of,  does  not  bind,  34 — 829,  880. 

"         in  some  States  held  to  be  criminal,  and  opposed  to  public  policy.  34 

-«29-880. 
"         if  ratified,  must  be  with  knowledge  of  all  facts,  34—880-1. 
"         in  some  States  may  ratify,  34—881. 
*^         paying  other  forged  notes  no  estoppel,  34 — 881. 
**         neglect  to  prosecute  offender,  not,  34—881. 
**         recognition  may  be  shown  on  question  of  implied  authority,  34 

—831. 
*^        joint  relation — ^i.e.,  as  partners— does  not  give  authority,  34 — 881. 
**         mav  show  recognized  note,  and  brought  salt  in  consequence  thereof, 

^         when  estopt)ed,  because  lulled  into  not  suing,  34 — 881. 

^        facts  which  estop,  34—381. 

"         but  something  active  required,  34 — 881. 

*'         merely  silence,  however  obstinate,  not  sufiScient,  34 — 881. 

"         liable  though  principal  mislead,  34—881. 
Former  Suit.    See  GavM  of  Action — Marriage, 
Fraud,  must  plead/oeto  showing,  34 — 79. 

See  TiUe. 
Frands,  Statute  oi^  what  delivery  and  acceptance  necessary,  34 — 668-5. 

See  BiUa  of  Exchange— TiUe, 
Future  Advances.    See  Contingent  Seeuritu- 


6. 

Oamishment.    See  Juriediction. 

Qood-wilL  when  of  value  on  expiration  of  partnership,  34 — ^299. 
«        what  IS,  34—800. 

H. 

Highway,  right  of  adjoining  owner  to  dig,  34 — 588. 

^         adjoining  owner  may  restrain,  34—588. 

**         dug  so  adjoining  owner's  land  fell  in,  34 — 589. 

"         one  fell  Into  pit  near  highway,  34 — 589. 
See  Damagee — Dedication, 
Husband  and  Wife,  conditions  on  which  husband  liable  for  necessaries  fur- 
nished wife,  34—258. 

<<  "      not  necessary  husband  should  refuse,  sufficient  neglects, 

34-26a 

**  *^      what  not  legal  separation  so  dealer  bound  to  show  hus- 

band's neglect,  34 — 258. 
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Husband  and  Wif^-^eontinued, 

"  "      may  recover  of  husband  though  charged  to  wife,  34 — ^258. 

**'  ''if  wife  reside  separate  from  husband,  he  not  liable  ;  when 

husband  liable,  34—258. 

M  M      may  show  how  husband  treated  wife,  34 — 358. 

^  ^      must  show  residing  apart  under  circumstances  which  jus- 

tified wife  pledging  husband's  credit,  34 — 258. 

"  "       when  promise  to  pay,  ratification,  34 — ^258. 

^  «      though  accompanied  by  direction  to  sell  her  no  more,  34 


**  ^      when  not  liable  when  furnished  part,  though  not  suffldent 

support,  34—258. 

**  *^      husband  bound  to  bury  wife,  34—258. 

"  **       when  representative  cannot  bind  her  estate  for  sach  ex- 

penses, 34—258. 

**  '^      suit  against  husband  for  goods  sold  wife,  she  not  neces- 

sary party,  34—259. 

<*  ^      when  husband  liable  for  support  insane  wife,  34 — 259. 

**  **       insane  wife  incapable  of  abandoning  husband,  34 — 259. 

**  '^      liability  of  insane  mother  for  support  of  child,  34 — 259. 

**  **      when  liable  for  family  groceries,  34—259. 


I. 

Illegal  Agreements,    See  Fbreign  Corporationa^Forgery. 
Illegitimacy.    See  Marriage — Presumption, 
Implied  Promise,  when  follows  by  law,  34 — 674. 
Indorser,  oral  evidence  to  vary  indorsement,  34 — 244. 

**         mere  writing  name  on  back  does  not  make,  34 — ^244. 

^         oral  agreement  as  to  how  debt  should  be  satisfied,  competent,  34 

—244. 
**         rule  does  not  prevent  proof  oral  agreement  where  inconsistent  use 

would  be  dishonest  or  fraudulent,  34 — ^244. 
*'         may  show  design  and  object  different  from  what  language  alone 

would  indicate,  34—244. 
**         may  also  show  only  executed  in  part  performance,  34 — ^244. 
"         may  show  agreement  as  to  how  money  to  be  applied,  etc.,  and  had 

been  so  applied,  34 — ^244. 
^         agreement  by  assignor  to  remain  liable  until  requested  assignee  to  sue 

maker,  34—245. 
■^         and  is  not  discharged  because  of  want  of  diligence,  34 — ^245. 
*^         indorser  may  show  indorsed  as  guarantor  and  discharged  from  want 
of  diligence,  34—245. 
Injunction,  on  account  of  diversion  or  fouling  of  water,  34 — 381-8. 
"  because  injury  of  continuous  nature,  34—881-2. 

**  deposits  of  mash  in  river,  34—882. 

"  attempt  to  take  possession  restrained,  34 — 882. 

**  because  in  nature  of  irreparable  injury,  34—382. 

^*  threatening  to  occupy  as  highway,  34 — 882. 

'*  not  in  case  of  mere  trespass,  34 — 382. 

^*  but  in  case  of  vexatious  and  repeated  trespasses,  34 — 882. 

"  so  taking  water,  34—382. 

*^  where  damages  would  be  inadequate  compensation,  34 — 888. 

"  where  damages  are  inadequate,  and  what  damages  meant,  34—383. 

"  may  establish  right  in  same  action,  34—388. 

"  only  remedy  when  wrongdoers  numerous,  34 — 383. 

•*  public  works  cannot  injure  wat«r  right,  34 — 883. 

«  injury  from  sawdust,  sewage,  etc.,  34—883-4. 
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ZnjYmotion — continued, 

^  sewHg^  from  changiDg  grade  of  street,  34 — 888-4. 

u  no  defence  damages  smnll,  34 — 885. 

**  entitled  to  in  proper  case  as  matter  of  right,  34 — 885. 

''  gas  from  brickworks  killed  trees,  34-^85. 

"  tlioQgb  ornamental  merely,  34---385. 

^  suit  by  stockholder  owning  but  little  stock,  34—885. 

<'  though  every  other  stockholder  opposed,  34—385. 

'*  if  rules  of  law  or  equity  entitle  to,  no  matter  how  small  interest, 

34—385. 
"  no  answer  that  detention  of  water  no  injury,  34 — 885. 

^  .         nor  that  insisted  on  legal  rights  from  bad  motive,  34 — 885. 
**  if  water  diverted,  need  not  show  actual  damage  or  use  for  it,  34 

—885. 
*^  trivial  damages  no  answer  to  against  street,  34 — 885. 

~  f*  if  water  diverted,  entitled  to,  though  no  personal  injury,  34 — 886. 

^  so  for  pollution,  though  damages  merely  nominal,  34 — 386-8. 

"  may  take  into  consideration  probable  increase,  34 — 387-8. 

<*    .       fact  fouled  by  others  no  defence,  34—388. 

**         .  nor  that  so  many  contribute  would  be  useless  to  restrain  defendant, 
34—888. 
(     .' ^  dam  filled  by  tan-bark,  no  defence  that  plaintifi  could  have  pre- 

vented. 34—388. 
**  nor  that  custom  of  country  to  allow  to  flow  into  streams,  34 — 888. 

*^  one  casting  filth  on  to  another,  no  defence  injury  aggravated  by  ob- 

struction of  stream  below,  34 — 888. 
*'  to  restrain  digging  in  highway  opposite  one*s  lot,  34 — 539. 

**  digging  in  highway  so  lands  of  adjoining  owner  fall  in,  34 — 539. 

Xnsanity,  when  husband  liable  for  supporting  insane  wife,  34 — ^259. 
''         if  wife  insane,  incapable  of  abandoning  husband,  34 — 259. 
**         when  insane  mother  liable  for  support  of  child   34 — ^259. 
Insolvent,  meaning  of,  34 — 289. 
Instalments.    See  JPbrfeUure. 
Insurance.    See  Foreign  Corporations. 
International  Law.    See  Jurisdiction — Marriaga, 
Interpretation.    See  Statutes. 
Inverse  Alienation,  rights  under,  34 — ^24^-4. 


J. 

Joint  Debtors,  judgment  against  one  cannot  be  sued  in  another  State,  34 

r-524. 
Judgments.    See  Contingent  Security— Joint  Debtors— Jurisdiction — Marriage 

— Sentence, 
Jnzlsdiotion,  judgment  on  attachment,  no  personal  service,  34 — 522. 

**  service  on  citizen,  within  State,  matter  of  regulation  by  State, 

34-522. 
^      '     as  to  one  not  a  citizen  of  Sute,  34 — 522. 
**  how  to  plead  want  of  jurisdiction  for  want  of  proper  service,  34 

—522. 
'*  difference  between  judgment  against  one  a  citizen  and  one  not  a 

citizen  of  SUte,  34—523. 
**  when  judgment  valid  within  State  but  not  elsewhere,  34 — 528. 

**  conflict  between  law  of  colony  and  of  England,  34—523. 

"  when  service  by  publication  gives  jurisdiction  in  rem  over  prop- 

erty in  State,  34—523. 
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<<  statute  guying  jarisdiction  for  personal  Jadgment  on  pablicatioa 

against  non-resident,  invalid,  94 — 523. 
"  on  attachment  and  serviee  hj  publication,  judgment  in  rem  and 

not  in  personam,  34 — 533. 
**  process  so  serred  ;  defendant  appeared,  and  on  appeal  rerersed ; 

he  died  and  representative  substituted  bjpubhcation  ;  in  rem 

and  not  in  personam,  34-r-528. 
*^  service  by  publication  ;  sheriff  levied  mx  property  not  attached ; 

undertaking  for  return,  invalid,  34 — 5S$4. 
**  divorce  cannot  be  granted  without  service  or  appearance,  though 

marriage  in  State ;  such  divorce  no  defence  to  bigamy,  34— 

524. 
^  judgment  against  one  joint  debtor  on  personal  service  on  him, 

cannot  be  sued  in  another  State,  34 — 524. 
^  what  evidence  admissible  when  issue  is  whether  party  was  resi- 

dent, 34—524. 
**  may  show  appearance  by  attorney  nnaothorized,  34 — 524. 

^  though  eveiy  intendment  in  favor  of  jurisdiction,  34— 4S24. 

^  when  appearance  special  and  when  general,  34r--d24. 

^  against  foreign  corporation,  34— ^M. 

**  when  wife  cannot  change  domicile  to  give  court  of  another  State 

jurisdiction  to  annul  marriage,  34 — 628. 

See  Foreign  Corporatums^Mivrriage. 
Jnsticefl  Peace.    See  EtO&nce, 
Jnstioe's  Docket,  what  proved  by,  34 — ^27. 


Landlord  and  Tenant,  tenant  cannot  dedicate,  34 — 684. 

Iiease.    See  Performance, 

Legitimacy.    See  Marriage — Preevmption, 

Letters,  if  defendant  reads  his  to  plaintiff,  latter  may  read  one  to  whidi 

defendant's  a  reply,  34 — 65. 
Levy.    See  Bond. 

Lex  fori.    See  Jurisdiction — Marriage. 
Lex  loci,  property  mortgaged  in  one  State  taken  to  another,  34 — 65. 

See  Jurisdiction — Marriage. 
Lien.    See  mie. 


Lighta,  as  affecting  liability  in  cases  of  collision,  £ 
^        difference  between  injury  to,  and  to  water, 


34—200. 

34-381. 


Marriage,  register  not  produced  where  required  to  be  kept,  34 — ^26. 
«*  in  New  York,  a  civil  contract,  34—618. 

"  mutual  consent  sufficient,  34 — 613. 

**         this  in  civil  case  presumed  to  be  law  everywhere,  34—618,  680| 

623.  625. 
"  query  in  Rhode  Island,  34—414. 

"         one  riot  so  in  criminal  case,  34—420-1. 
**  as  to  marriage  on  vessel,  34 — 621. 

''  how  law  of  another  State  proved,  34 — 621. 
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MMTriiigB'-continued. 

**  agreement  to  live  together  as  hasband  and  wife,  followed  hj  cohabi- 
tation, sufficient,  34—^18. 

'<         so  under  statute  if  not  prohibitory,  34r~613. 

**  good  under  civil  law  without  cohabitation,  34 — 013. 

*^         if  proves  form  observed,  presumed  sufficient,  34—618. 

**  80  if  goes  away  to  marry,  34 — 613. 

**  mere  ceremony  not  sufficient  in  MoMoehuaetU,  34 — 614. 

^         eoptUa  presumed  to  be  in  faith  of  marriage,  34 — 614. 

«  though  this  may  be  rebutted,  34—614. 

*■  contract  per  verba  de  futuro  not  evidence  of  valid  marriage,  34 
—614. 

**         nor  is  this  changed  by  cohabitation,  34 — 614. 

**  unless  at  cohabitation,  accept  each  other  as  husband  and  wife,  and 

acquiesce  therein,  34 — 614. 

**  not  when  parties  look  forward  to  ceremony,  and  did  not  agree  to 

become  husband  and  wife  without  it,  34—614. 

"  charge  as  to  what  constitutes  insufficient,  unless  requires  eohabiUjt- 
Hon,  34—614. 

"         may  be  proved  by  circumstances,  34 — 614. 

^         but  be  sufficient  to  exclude  former  relation,  34—614 

'^  must  prove  that  changed  into  actual  matrimony  by  consent,  34 
—614. 

'*  error  to  refuse  to  charge  is  none,  if  cohabitation  arose  from  and  was 

result  of  void  ceremony,  34 — 614. 

*^         law  favors  every  reasonable  presumption  in  favor  of,  34 — 614. 

^  destroyed  by  proof  no  marriage  in  fact,  34 — 614. 

*^  but  presumption  prior  marriage  not  destroyed  by  proof  of  ceremony, 
34^614. 

**  when  presumption  of,  raised,  can  only  be  overcome  by  cogent  evi- 
dence, 34—615. 

«*         may  be  shown  by  proof  of  cohabitation,  34 — 615. 

tt         cohabition  reputation  not  marriage,  but  only  proof  of,  34 — 615. 

^         presumption  disappears  on  proof  no  marriage  in  fact,  34 — 615. 

**  cohabitation  and  reputation  raises  presumption,  34--^15. 

'*  but  has  limits,  ana  overcome  by  counter-evidence  or  counter-pre- 

sumption, 34 — 615. 

*^         overcome  by  presumption  of  innocence,  34 — 616. 

"  as  where  has  nusband  or  wife  living,  34 — 615. 

**  though  not  liable  to  indictment  if  honest,  34—615. 

**  marriage  in  good  faith  void  on  idea  former  divorce  valid,  cannot  be 
ratified,  34—615. 

*^  but  if  valid  divorce  afterwards  obtained,  a  presumption  of  subse- 
quent marriage,  34 — 615. 

*^         when  presumed  after  removal  of  legal  impediment,  34 — 615. 

*'  if  one  marriage,  subsequent  cohabitation  and  reputation  with  an- 

other raises  no  presumption  of  dissolution,  34—615. 

*'  but  see  in  Iowa  as  to  first  wife,  34 — 615. 

**  if  woman  conscious  committing  fornication,  eomda  not  connected 

with  any  previous  promise  and  no  marriage,  34 — 615. 

"  meretricious  relations  raise  no  presumption  of  marriage,  though  for 
some  object  assume  to  be  husband  and  wife,  34 — 616. 

**  though    sometimes  called  wife  and   purchases  articles  as    such, 

especially  when  woman  on  other  occasions  holds  herself  out  as 
femesoU,  34—616. 

**  if  no  impediment  to  marriage  and  illicit  in  commencement,  will  be 

presumed  to  continue  of  same  character,  34 — 616. 

*■  in  order  to  overcome  such  presumption,  must  prove  more  than  co- 

habitation, 34—616. 

*■         must  be  sufficient  to  show  change  of  relations,  34 — 616. 

^  or  subsequent  marriage,  34 — 616. 
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BCarilage — continued. 

<'  woman  retarned  with  child  ;  two  or  three  years  after  she  and  B. 

living  as  husband  and  wife,  and  so  continued  till  his  death;  held 
not  sufficient  to  warrant  finding  illicit  in  origin,  34 — 616. 

**  presumption  illicit  in  origin  continues  not  of  law,  but  for  jury,  34 
—618. 

*'  not  necessary  to  show  precise  time  of  change ;  sufficient  to  show 

transformation,  34--616. 

^  when  legitimacy  of  mother  may  be  shown,  on  clidm  of  her  daughter 
on  distribution,  though  recognized  by  her  father  in  Tarious  ways, 
34-616. 

**  but  proof  of  cohabitation  and  reputation  subsequent  to  birth,  may 

prove  prior  marriage,  34 — 616. 

^  when  proof  were  husband  and  wife,  though  not  married  by  any  per- 
son, sufficient,  34—617. 

^  on  claim  of  marriage  by  priest,  may  show  entries  of  marriages  hy 
him  elsewhere  at  time  claimed,  to  discredit  witnesses,  34 — 617. 

■*  so  proof  alleged  wife  subsequently  signed  by  her  maiden  name,  34 

—617. 

■*  so  may  ask  witness  on  cross-examination  if  did  not  advise  alleged 
wife  to  leave  alleged  husl>and,  34 — 617. 

*'  so  witness  stating  alleged  husband  admitted  marriage,  may  be  asked, 
on  cross-examination,  if  did  not  subsequently  state  did  not  belieTe 
were  married,  34 — 617. 

**  cohabitation  and  reputation  under  assumed  name,  34 — 617. 

^         among  relations  and  friends,  association  unknown,  34 — 617. 

"  not  allowed  to  prove  reputed  to  be  bachelor,  34—617. 

''         hut  proper  to  prove  lived  as  single  man,  34 — 617. 

'*  but  that  reputed  to  tie  unmarried  among  those  who  saw  him  before 

question  raised,  mere  hearsay,  34 — 617. 

**  what  sufficient  evidence  to  overcome  prima  facie  evidence  of  mar- 
riage in  complicated  case,  34 — 618. 

'*  subsequent  marriage  overcomes,  34—618,  6^. 

**  when  cohabitation  and  reputation  sufficient,  34 — 618. 

*^  marriage  certificate  proved  to  be  genuine  and  produced  by  mother, 
strong  proof,  34—618. 

''  so  of  acknowledgment  of  legitimacy  hy  kinsmen  of  parent,  hy  proof 
of  prior  marriage,  34—619. 

*'  in  bigamy  what  proof  sufficient  though  one  officiating  not  clergy- 

man, 34—610. 

*'  hearsay  and  traditional  evidence  when  sufficient  to  prove  marriage 

prima  facie,  34 — 619. 

*'  repute  to  be  sufficient  should  be  general  and  not  divided,  34 
—619. 

"  how  far  divided  repute  may  be  shown,  34 — 619. 

^  divided  may  be  taken  into  consideration,  34 — 619. 

'*  direct  proof  of  marriage  as  distinguished  from  proof  by  circum- 
stances, not  required,  34—619. 

"  admissions  by  party  of  great  weight,  34 — 619. 

^  denials  not,  34—619. 

"  admissions  are  direct  proof,  34—619. 

"  proof  actual  marriage  at  once  overcomes  proof  of  former  cohabita- 

tion and  reputation,  34 — 619. 

"  general  reputation  that  not  married,  not  admissible  to  disprove  mar- 
riage, 34—619. 

**  statement  has  been  divorced  not  sufficient  proof  thereof,  nor  will 

proof  of  separation  however  protracted  be,  34 — 619. 

*'  if  witness  swears  never  married,  may  show  conduct  and  declarations 

inconsistent  with  such  statement,  34 — 619. 

"  wife  competent  to  prove  marriage,  34 — 619. 
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Marriage — continued, 

**  where  witness  testified  alleged  liasband  said  was  married,  if  denies 

another  conversation  in  which  he  said  was  not,  may  show  latter 

conversation  to  contradict  the  witness,  34 — 620. 
^         letter  of  alleged  wife  to  nephew  admissible  If  alleged  hasband  asks 

if  was  received,  34 — 620. 
**  when  proof  wife  signed  maiden  name,  etc.,  does  not  overcome  proof 

showing  marriage,  34 — 620. 
''  in  bigamv  identity  of  first  wife,  and  not  name,  the  material  question, 

<*  every  country  may  enact  laws  how  its  citizens  shall  marry  elsewhere 

and  may  be  enforced  in  place  of  domicile,  34—021. 
**  if  no  local  law,  i.e.,  Indian  territory,  34 — 621. 

^         if  child  legitimatized  by  law  of  domicile  is  legitimate  everywhere, 

34—621-2. 
''  former  slaves,  after  emancipation,  continued  to  live  together  after 

statute,  34—622. 
"  residents  of  Virginia  forbidden  to  marry  went  elsewhere,  were  mar- 

ried, and  returned,  held  marriage  void,  34 — 622. 
**  status  not  recognized  in  another  State  if  contrary  to  morality,  de- 

cency, etc.,  34—622. 
"  marriage  if  valid  where  celebrated,  is  everywhere,  34 — 622. 

<<  though  forbidden  by  law  of  6tomcile,  34—622-3. 

<*  but  on  return  to  domicile  may  be  there  annulled,  34 — 628. 

'^  if  so,  such  judgment  conclusive  in  State  where  celebrated,  34 — 628. 

**  effect  of  contract  in  foreign  country  on  real  estate  here,  34 — 608. 

**  foreign  judgment  usually  conclusive,  34 — 628. 

*^  exceptions  to  the  rule,  34—628. 

*^  when  wife  cannot  change  domicile  so  as  to  g^ve  courts  of  another 

State  jurisdiction  to  annul  a  marriage,  34 — 628. 
**  wife  citizen  of  United  States  married,  but  not  legally  to  English 

subject  in  London  ;  went  to  Paris  and  cohabited  ;  held  might  pre- 
sume law  of  France  same  as  ours,  and  legally  married  there,  34 
—623. 
tt  English  subject  married  in  Paris;  held  valid  English  marriage,  34 

—624. 
^  what  law  governs  marriage  in  one  country  of  subjects  of  another, 

and  as  to  marriage  of  American  subjects  abroad,  34 — 624. 
^  party  against  whom  divorce  obtained  forbidden  to  marry,  went  to 

another  State  and  married,  held  legal,  34 — 625. 
'<  though  husband  and  first  wife  married  again,  but  such  marriage 

held  illegal,  34—625. 
*^  if  husband  forbidden  to  marry,  whether  he  and  wife  from  whom  di- 

vorced could  again  marry.  34 — 625. 
See  Jwriidietion. 
Master  and  Servant.    See  CorUractoT. 
Mechanic's  Liens,  cannot  be  proved  bv  certified  copy,  34 — 26. 

"  "        though  filing  may,'  34—26. 

Memoranda,  competent  though  in  shape  of  agreement  not  signed,  34 — 882. 
Mines.     See  Easement. 

Mortgage,  rights  of  mortgagor  as  surety  when  sells,  purchaser  agrees  to  pay 
mortgage,  and  holder  has  notice  of  facts,  34 — 543-4. 
"  one  merely  taking,  not  liable  in  trover,  34 — 388. 

''  mortgagor  cannot  dedicate  as  against  mortgagee,  34    684. 

See  Contingent  Security, 
Mortgage  Foreclosure.    See  Forfeiture. 
Motive,  immaterial  if  has  legal  right,  34—385. 
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N. 

Navigable  Rivera,  rights  in,  34—439. 

See  WcUereourses. 
Neoessaries.    See  Htuband  and  Wife, 

Negligence,  how  far  custom  of  child  to  play  in  streets  admissible,  34 — 65. 
((  resulting  in  collision,  34—200. 

**  one  interfering  with  right  of  support  liable  though  not  negligent, 

34-635. 

See  Righwwff — Support, 
Nonnser,  doctrine  of  applies  to  easements  only,  and  not  to  title  to  land  itself, 

34-688. 
Notary  Pnblio.    See  Evidence. 

Notice,  whether  required  to  debtor  where  elects  to  treat  all  as  due,  non-payment 
of  instalment,  34—79. 
**        docketing  judgment  not  constructive  to  mortgagee,  34 — 739. 
tt        mortgage  to  secure  future  advances,  duly  recorded,  has  preferenoe 
over  subsequent  judgment,  though  advances  subsequent  if  without 
notice  of  such  judgment,  34 — ^789. 
'<       record  of  mortgage  to  secure  future  advances  notice  to  subsequent  pnr- 

chasers  or  incumbrancers,  34 — ^739. 
"        they  are  put  on  inquiry,  34 — ^739. 
^       and  to  stop  advances  may  by  notice  stop  others  to  their  prejadice,  34 

—740. 
''       if  mortgagee  h&itnd  to  make  advances,  secured  though  made  after  no- 
tice, 34—740. 
«        otherwise  if  optional,  34—740. 

See  Contingent  Secwrity, 
Nnisances.    See  HtghtDay—Ir^netioni— Water  and  Watereour9e$, 


0. 

Officer.    See  JShidence— Principal  and  Agent. 
Onus,  on  parties  claiming  dedication,  34 — 684. 
Order,  when  not  bill  of  exchange,  34 — 129, 130. 
Owner,    See  Contractor. 


p. 

Parent  and  Child,  when  insane  mother  liable  for  support  of  child,  34 — 259 

See  Forgery. 
Parol  Agreement.    See  Parol  Bmdence. 
Parol  Svidenoe,  contents  of  a  paper  inadmissible,  34 — 289. 
"  "         by  indorser  to  vary  indorsement,  34 — ^244. 

"  "         mere  fact  writing  name  on  back  does  not  make  indorser,  34 

—244. 
*'  "         oral  agreement  as  to  how  debt  should  be  satisfied,  competent, 

34—244. 
"  ^         rule  does  not  prevent  if  oral  agreement,  where  InconsisEteDt 

use  would  be  dishonest  or  fraudulent,  34 — ^244. 
^*  ^         may  show  design  and  object  different  from  what  language 

alone  would  indicate,  34 — 244. 
"  "  may  show  also  only  executed  in  part  performance,  34 — ^244. 
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Parol  Bvidenoe — contintied, 

«  ^         may  show  agreement  as  to  bow  money  to  be  applied,  etc.« 

and  had  been  so  applied,  34: — ^244. 

((  **         agreement  bj  assignor  to  remain  liable  until  requested  as- 

signee to  sue  maser,  34 — ^245. 

*(  ^         and  not  discharged  because  of  want  of  diligence,  34 — 245. 

•*  "         indorser  may  show  indorsed  as  guarantor  and  want  of  dili- 

gence, 34 — ^245. 

"  *         of  personal  warranty  by  a^ent,  though  contract  with  princi- 

pal in  writing,  34—674. 

«  ^         but  not  that  acted  as  agent  unless  so  appears.  34 — 674. 

"  "  by  indorser  to  show  not  to  be  liable,  34 — 675. 

('  **         to  show  who  was  undisclosed  principal,  34 — 676. 

"  "         otherwise  if  under  seal,  34—676. 

"  "         to  show  j  udgment  given  to  secure  contingent  liability  or  future 

advances,  and  sum  really  due,  34 — 789. 

<*  ''of  agreement  that  mortgage  for  $200  shall  stand  for  further 

advances  void,  though  bond  altered  and  enlarged  to  include 
such  sum,  34—741. 

"  "         but  see  as  between  parties,  34 — 741. 

See  ContingerU  Security. 

PartieB,  seller  retook  and  sold  to  another  ;  seller  not  proper  defendant  on  re- 
plevin by  first  purchaser,  34 — 61. 
**       suit  against  husband  for  goods  sold  wife,  she  not  necessary  party,  34 

Partnership,  when  retiring  partner  held  not  to  have  been  released  by  creditor, 
34—236. 

(*  each  bound  to  act  for  benefit  of  all,  34—299. 

**  if  clandestinely  obtains  personal  advantage,  all  entitled  to  benefit, 

o4— 299. 

"  though  lease  in  name  of  one,  cannot  re-hire  for  personal  advantage, 

34-299. 

^  though  partnership  to  expire  with  lease,  34 — ^299. 

'*  rule  of  damages  in  sach  case,  34 — 299. 

*^  one  taking  though  winding  up  business,  34 — ^299. 

^  though  one  compromise  with  third  person,  must  account  to  cor- 

poration for  profits.  34—299. 

<*  on  death,  bankruptcy,  etc.,  survivor  using  partnership  property 

must  account  to  representative  of  other,  34—299. 

>(  all  entitled  to  share  in  profits,  34—299. 

*'  when  one  may  arrange  for  new  lease  if  partnership  ended  or  dis- 

solved. 34—800. 

**  each  entitled  to  advice,  assistance,  etc.,  of  all,  34 — 800. 

**  founded  on  mutual  confidence  and  trust,  34---800. 

'<  each  agent  for  all,  34—300. 

"  representative  of  deceased  cannot  demand  admission,  34 — 800. 

«  what  is  good- will,  34—300. 

**  in  case  of  lease,  at  expiration  reverts  to  lessor,  34 — 800. 

**•  when  survivor  not   liable  for  profits,  though   uses  partnership 

property.  34—300. 

**  when  not  liable  because  representative  of  deceased  assented,  34 

—300. 

**  representative  cannot  restrain  surviving   from   senarating  firm 

property  and  continuing  business  with  his  own,  34—300. 

^  one  of  two  attorneys  has  no  right  to  share  in  commissions  for  sale 

railway  stock,  34—300. 

**  nor  in  any  other  matter  not  within  terms  of  partnership,  34 — 800. 

'*  one  intending  to  purchase  mine  agreed  another  should  share,  but 

after  expiration  of  contract  period  purchased  for  self,  34---300. 
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Partnership— e(>n^tniie(2. 

**  mortgage  to  secure  advances  to  firm  will  not  cover  advances  to 

successors  after  dissolution,  34 — ^741. 
"  though  will  after  withdrawal  of  secret  partner,  34 — ^741. 

Payments,  application  of,  where  different  articles  purchased  conditionally,  34 
—61. 
^         when  by  one  person  does  not  enure  to  benefit  of  another,  34 — 61. 
*'  effect  of  renewal  paper  accepted  in  payment,  34 — 740. 

**         on  running  account,  if  not  applied,  equity  will  apply  on  first  item, 

34_741. 
**•         though  creditor  may  have  security  for  those  and  not  for  final  balance, 
34_741. 

"         if  sale  for  easht  not  sufficient  to  tender  seller's  note,  34 — ^215. 
Performance,  where  acts  prior  or  concurrent,  party  suin^  for  breach  most 

allege  and  show  performance  or  tender  of  it,  34 — 218. 
"  or  was  ready  and  otiier  party  waived  it,  34 — ^213. 

"  strict  performance  may  be  waived,  34r— 218. 

**  and  part  may  be  accepted,  34 — ^213. 

^  if  seller  remove  fixtures,  offer  to  pay  for  them  will  not  ezcase, 

34—213. 
^  purchaser  cannot  remove  deposit  without  tendering  balanoe,   34 

—213. 
"  unless  incumbrance  so  couldn't  convey,  34 — ^213. 

**  though  incumbrances  be  only  taxes  or  assessments,  34 — ^213. 

**  objecting  on  another  ground  don't  waive  that,  34r— 213. 

"  tender  of,  need  not  tender  if  nugatory,  34 — ^213. 

^  as  where  incumbrance,  34 — ^218. 

"  so  where  refuses  to  convey,  34—213. 

^  lienors  attended  ready  to  release,  34—218. 

**  lien  unknown  to  vendor,  offered  to  allow  vendee  to  retain  suf- 

ficient to  extinguish,  34—213. 
*^  lien  by  attachment,  but  purchaser  objected  on  other  ground, 

34—213. 
deposit  may  be  deducted  from  damages,  34 — ^214. 
"  agreed  to  dig  well  at  so  much  foot ;  may  recover  though  stopped 

unless  agreed  shall  receive  nothing  except  on  performance, 

34__214. 
*'  agreement  to  deliver  stocks:   "watenMi"  stocks  a  compliance, 

34—214. 
*'  what  must  show  if  no  tender,  34—214. 

'*  what  does  not  excuse  tender.  34 — ^214. 

^  refusal  to  perform  on  ground  merely  acted  as  agent,  34 — ^214. 

"  if  ready  and  other  party  refuse,  no  tender  necessary,  34 — ^214. 

**  sale  of  goods  to  arrive,  conditional  sale  on  arrival,  purchaser  not 

bound  to  accept  if  only  part  arrive,  34 — ^216. 
**  seller  bound  to  deliver,  though  to  deliver  under  existing  law  and 

secretary  of  treasury  suspend  law  so  subject  to  higher  duty, 

34—215. 
"  sale  of  "  about "  9.000  bushels  not  bound  to  accept  unless  "  about " 

that,  though  if  accepts  part,  must  be  as  full  performance, 

34__215. 
^  for  deed,  to  be  occupied  as  Jewish  Synagogue ;  must  accept  deed 

with  such  "condition ; "  not  with  covenants  running  with  land, 

34—215. 
**  agreement  for  lease,  repairs  to  be  made  by  day  designated  ;  unless 

then  completed,  lessee  not  bound  to  accept,  34 — ^215. 
*^  if  lessor  refuse  to  perform,  lessee  need  not  show  readiness  or 

tender,  34—215. 
"  but  in  other  cases  must  aver  and  prove  tender,  34 — ^215. 

"'  if  tender  or  offer  excused,  must  plead /a<^  and  not  tender,  34 — 

215. 
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Peffonnanoe — continued, 

**  though  court  has  power  to  allow  amendment,  34 — ^215. 

^  on  sale  for  cash,  not  safflcient  to  ofEer  seller's  note,  34—315. 

''  dififerent  from  sale  when  debt  created  and  agreement  not  to  plead 

set-off,  34—215. 
*'  if  contract  assigned,  tender  mast  be  to  assignee,  34 — ^215. 

"  if  one  party  to  do  iirst  act — i.e.,  to  have  building  ready  for  mason — 

failure  to  do  that  is  waiver  of  offer  by  other  to  perform,  34 

—215. 
**  rule  as  to  profits  in  such  case,  34 — ^215. 

"  if  delayed  by  preceding  contractor,  but  enters  on  performance, 

must  complete  within  reasonable  time,  34 — 215. 
*'  duty  to  prepare  building  for  mason,  famish  plans,  etc.,  34 — 

215. 
^  agreement  to  do  what  architect  requires ;  he  required  impossi- 

bility. 34—215. 
"  party's  folly  to  make  such  a  contract,  34 — ^215. 

'*  contractor  sustained  damages  by  failure  to  have  building  ready 

at  time  designated,  34—216. 
"  part  goods  delivered,  cannot  recover  for  them  without  offering  to 

deliver  balance,  34 — 216. 
"  agree  to  make  three  models  and  delivered  one ;  cannot  recover 

without  tendering  others,  34 — ^216. 
"  when  no  recovery  without,  34—480. 

"  "person,"  when  corporation  within,  34 — 169. 

PQot,  right  of  one  first  tendering  services  to  compensation,  34 — 398. 
Pleading,  where  elects  to  treat  all  due  for  failure  to  pay  mstalment,  34 — ^79, 
" .        how  facts  showing  fraud  to  be  alleged,  34—79. 
"  declaration  for  goods  furnished  husband,  supported  by  proof  sold  to 

wife  under  circumstances  rendering  him  liable,  34r— 259. 
<*         how  to  plead  want  of  jurisdiction  on  service  not  personal,  34 — 522. 
See  JForeign  Corporations— Performance, 
Prescription.    See  Dedication, 
Presnmption,  that  appearance  was  authorized,  34 — 524. 

*'  that  foreign  corporation  has  complied  with  State  law,  34 — 525. 

"  in  civil  case,  that  law  as  to  marriage  same  elsewhere  as  in  State, 

34,__613.  620.  628,  625. 
**  otherwise  in  criminal,  34 — 630~21. 

*^  as  to  marriage  on  shipboard,  34—621. 

**  how  law  of  another  State  proved,  34 — 621. 

'*  that  ceremony  on  marriage  was  sufficient,  34 — 618. 

"  so  that  went  off  to  have  performed,  34—618. 

**  copula  presumed  to  be  on  faith  of  marriage,  34 — 614. 

"  though  may  be  overcome.  34 — 614. 

**  every  reasonable  presumption  in  favor  of  matrimony,  34 — 614. 

**  destroyed  by  proof  no  marriage  in  fact,  34 — 614. 

"  presumption  of,  not  overcome  by  proof  of  ceremony,  34 — 614. 

**  when  presumption  of  marriage  raised  can  only  be  overcome  by 

cogent  proof,  34 — 615. 
"  overcome  by  proof  no  marriage  in  fact,  34 — 615. 

**  cohabitation  and  reputation  raises  presumption,  34 — 615. 

'*  but  has  limits,  and  overcome  by  counter-evidence  or  counter-pre- 

sumption, 34 — 615. 
**  overcome  by  presumption  of  innocence,  34 — 615. 

"  so  where  former  husband  or  wife  living,  34—615. 

*'  if  divorce  obtained,  presumption  of  subsequent  marriage,  34 — 

615. 
**  when  presumed,  after  removal  of  legal  impediment,  34 — 615. 

'*  if  once  married,  subsequent  cohabitation  and  reputation  with 

another  raises  presumption  of  dissolution,  34 — 615. 
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Preiiimption — continued. 

**  but  see  in  Iowa  na  to  first  wife,  34 — 6t5. 

.    **  if  no  impediment  to  marriage  and  illicit  in  commencement,  pre- 

sumed to  oontinae  of  same  character,  34—616. 
**  in  order  to  overcome  such  presumption,  must  prove  more  tban 

cohabiution,  34—616. 
**  must  be  su^cient  to  show  change  of  relations,  34 — 616. 

^  or  subsequent  marriage,  34 — 616. 

'*  woman  returned  with  child  ;  two  or  three  years  after  she  and  B., 

living  as  husband  and  wife,  and  so  continued  till  his  death  ; 

held  not  sufficient  to  warrant  finding  illicit  in  origin,  34— 

616. 

<*  presumption  illicit  in  origin  continues,  not  of  law,  but  for  jury, 

34—616. 
**  not  necessary  to  show  precise  time  of  changes ;  snfllicient  to  show 

transformation,  34—616. 
"  subsequent  marriage  overcomes  presumption  of  prior  from  co- 

habitation, etc..  34—618,  620. 
**  of  dedication,  may  be  rebutted,  34—687. 

See  Effidenee. 
Pzincipal  and  Agent,  agent  to  sell  cannot  pledge,  34 — 59. 

**  ^      son  bought  in  father's  name  without  authority;  father 

not  liable  unless  received  the  property,  34^^. 
^  ^      authority  to  accept  bill  for  particular  sum  mast  be  for 

just  that,  34—180. 
•*  "       authority  must  be  strictly  followed,  34—180. 

**  ^      may  show  paid  similar  indebtedness,  34—882. 

^  '^      if  pleads  set-off,  no  inference  of  agent's  authority,  34 

—832. 
*'  ^      but  suit  and  recovery,  similar  case  proper,  34 — 832. 

^  ''so  unsigned  memorandum  by  principal,  34 — 882. 

"  ''if  party  looks  to  particular  fund  cannot  resort  to  per- 

sonid  liability  of  parties,  34 — 674. 
"  "      but  such  intention  must  clearly  appear,  34 — 674. 

"  "       general  rule  law  implies  promise,  34    674. 

"  "       agent  holding  himself  out  as  principal,  liable,  34—674. 

"  *'       one  entering  into  contract  in  own  name  may  sue  or  be 

sued,  34—674. 
"  "      agent  orally  warranting  for  self,  liable  though  contract 

with  principal  in  writing,  34 — 674. 
"  "       oral  evidence  of  such  warranty  proper,  34 — 674. 

"  "on  note  by  agent  in  own  name,  principal  not  liable,  34 

—674. 
"  "      character  of  liability  must  be  determined  by  instroment 

itself,  34—674. 
««  «      adding  "  agent "  still  responsible,  34—674 

"  "      cannot  prove  acted  as  agent  unless  appears  on  face  of 

bill,  34—674. 
"  "      though  adds  "  president,"  etc.,  personally  liable,  34 — 

674-^. 
^j  "      and  parol  evidence  acted  as  agent  inadmissible,  34—674 

judgment  in  favor  of,  and  '*  as  executor,"  A.'s  personal 
j  udgment  and  co-executor  cannot  be  released,  34—675. 
if  executors  contract,  as  such,  liable  personally  if  with- 
out authority,  34 — 675. 
if  agent  contracts,  as  such,  not  liable  though  signs  indi- 
vidual name,  34 — 675. 
W.,  superintendent,  etc.,  when  contract  of  company,  34 

—675. 
order  on  corporation  accepted,  "A."  treasorer,  he  being 
in  fact  treasurer  of  company,  34 — 675. 
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Pxinoipal  and  Agent — continued. 

"  "      party  paying  oonsideratioD  prima  facie  party  interested, 

"  "       tliough  contract  in  name  of  another,  34 — 676. 

**  **       landlord  sold  own  and  tenant's  crop  may  recover,  34: 

•     —676. 
<*  <<       and  damages  not  diminished,  34—676. 

"  ''if  principal  not  disclosed,  on  discovery  of,  may  be  sued, 

34—676. 
<^  *^      and  parol  evidence  admissible  to  show  who  principal 

was,  34—676. 
"  "      otherwise  if  instrument  under  seal,  34 — 676. 

**  **       public  officer  acting  within  duties,  not  personally  liable, 

**  **       State  manager  of  railroad  may  be  sued  as  such,  34 — 676. 

"  **      one  not  liable  for  acts  of  grantor,  34—836. 

See  Contractor — Foreign  Gorporatifms — Forgery. 

Fzlncipal  and  Surety,  how  far  book  kept  by  principal  evidence  against  surety, 
34—28. 

"  **         so  as  against  tax  collector,  34 — 28. 

**  **         bail  are  sureties  with  rights  and  remedies  of  such,  34 

—236. 

**  **         when  retiring  partner  held  not  to  have  been  released  by 

creditor,  34—286. 

**  *'         creditor's  right  to  assume  parties  are  what  appear  by 

I  papers  to  be,  34—286. 

^  ''         unless  has  notice  of  facts,  34—286. 

^  '*         surety  claiming  rights  as  sucli  must  show  creditor  had 

knowledge  of  suretyship,  34 — ^286. 

"  <*         though  if  takes  without  notice,  subsequent  sufficient, 

34—237. 

**  ''if  contracts  for  legal  suspension  of  remedy,  surety  dis- 

charged, 34—237. 

"  "         agreement  for  year's  suspension  on  payment  of  interest 

in  advance,  34—287. 

^  ''if  contract  exectitory,  binding  agreement  for  extension  or 

change  discharges,  34 — ^287. 

"  "         as  when  mutual  acts  contemplated,  34 — ^287. 

"  "         after  judgment  extension  of  time  to  issue  execution, 

34—287. 

"  "         accommodation  indorser  took  note  of  third  person  and 

paid  own,  holder  for  value,  34 — ^287. 

"  "by  taking  note  of  third  person  extends  time  for  pay- 

ment, and  good  consideration,  34 — 237. 

"  "         consent  that  principal  be  discharged  in  bankruptcy,  dis- 

charges though  withdrawn,  34 — 237. 

"  "         principal  confessed  judgment  under  agreement  not  to 

issue  execution  for  thirty  days,  34 — 237. 

"  "         creditor  (insurance  company)  agreed   with  purchaser 

who  had  assumed  mortgage  to  extend  time  for  ten 
years  if  he  would  take  tontine  policv,  and  he  did  so, 
34—237. 

"  "         sureties  for  clerk  on  salary,  expenses  to  be  paid  by  em- 

ployer ;  discharged  by  agreement  clerk  to  pay  ex- 
penses and  sell  on  commission,  34 — 288. 

"  "         agreement,  not  under  seal,  to  extend  interest  at  same  rate 

does  not  discharge,  though  agreement  part  interest 
shall  apply  on  principal,  34—288. 

"  "         agreement,  not  under  seal,  to  discharge  indebtedness, 

invalid,  34—238. 

S4  Eno.  Rep.  68 
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Pxinoipal  and  3vaceitj-^.ontinued, 

**  ''to  discharge  Apparent  indorser  does  not  maker  unless 

knew  he  was  surety,  34 — 238. 
"  **         nor  if  rights  against  others  expressly  reserved,  34 

—288. 
'*  **         surety  for  sale  at  particular  place  and  allowed  to  sell  at 

another.  34—288. 
**  ''to  pay  Jul  J  1,  with  privilege  of  five  months'  extension  ; 

gave  note  payable  on  or  before  Nov.  1,  with  interest 

from  July  1.  34—238. 
"  "         surety  for  payment  of  amount  due  deceased  partner ; 

executors  took  notes  for  sum  due  payable  widiin  time 

fixed  by  will,  34—288. 
"  "         mere  agreement  to  extend  on  legal  interest,  nudum  pac- 

tum, 34—288. 
"  "         so  if  without  consideration  or  payment  part  dae,  34 


fC  u 

tt  C( 


It  u 

M  ii 


so  agreement  by  agent  without  authority,  34 — ^238. 
agreement  not  suspending  remedv  does  not  discharge, 

34—238. 
so  to  accept  less  than  due,  34 — 288. 
extension  must  be  for  definite  time,  however  short, 
34—239. 
"         agreement  to  extend  time,  but  none  stated,  and  to  do 

banking  business  with  creditor,  34 — ^239. 
"         agreement  on  payment  of  usurious  bonus  void,  and  not 

discharge,  34—239.  * 

"         peculiar  rule  in  Indiana,  34 — ^239, 
"         when    parol  evidence  of  contents  paper  inadmissible, 

34—239. 
"         when  creditor  may  state  knew  principal  to  be  insolvent, 

34—289. 
"         when  neglect  of  creditor  to  proceed  to  collect  after  re- 
quest, discharges,  34 — 239. 
"         accommodation  indorser  not  such  surety  as  entitled  to 

request  creditor  to  do  so,  34 — ^289. 
"         not  discharged  if  principal  insolvent  at  request,  34 
—239. 
definition  of  insolvent.  34—239. 
surety  must  show  clearly  nature  and  terms  of  notice, 
34—239. 

"  "         notice  must  be  clear  and  explicit,  34 — ^239. 

"  "         guarantor  of  payment  of  bond  sold  is  not  surety,  en- 

titled to  give  notice,  34—239. 
"  "         duty  of  creditor  when  debtor  transfers  collaterals,  34 

—239. 
"  "         negligence  of  creditor  resulting  in  loss  of  part,  34 — ^240. 

"  "         duty  of  creditor  to  proceed  where  it  is  condition  prece- 

dent to  surety's  liability,  34—240. 
"  "         surety,  on  arrest,  notified  cnsditor  to  proceed,  but  did  not: 

was  duty  of  creditor  to  proceed  with  diligence,  34 
—240. 
"  "         voluntary  relinquishment  by  creditor  of  collateral  equal 

to  debt.  34—240. 
"  "         creditor  omitted  to  collect  on  mortgage  assigned  as  col- 

lateral. 34—241. 
"  "         not  bound  to  exercise  extraordinary  care,  34 — ^241. 

"  "         not  bound  to  forecast  markets  nor  to  watch  for  most 

favorable  opportunity  to  sell,  34 — ^241. 
"  ^         neglect  in  not  collecting  under  power  of  attorney,  34 

^241. 
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Principal  and  Surety — continued, 

*^  '*         tender  by  principal  of  debt,  though  tender  not  kept 

good,  34—241. 

"  "         otherwise  where  creditor  does  not  refuse  to  accept  pay- 

ment, bat  express  desire  should  not  be  made,  34 — ^242. 

*^  *^         surety  notified  creditor  to  proceed  ;  he  said  would  take 

surety's  name  off,  but  did  not ;  surety  not  notified  for 
several  years ;  held  discharged,  34--242. 

"  **         tender  in  property  not  good,  34 — 242. 

"  •*         so  of  tender  by  surety,  34 — ^242. 

"  **         debtor  gave  surety  money  to  pay  ;  creditor  has  no  lien 

on  fund,  34—242. 

**  **         creditor  having  means  of  satisfaction  in  his  power  ;  fails 

to  exercise  power,  surety  discharged,  34 — ^242. 

**  <*         duty  of  creditor  to  hold  all  liens  for  benefit  of  surety, 

di4_242. 

«  »         creditor  released  levy,  34—242. 

**  "         creditor  through  fraud  surrendered  note  ;  surety  know- 

ing  of  it  relied  thereon  to  his  prejudice,  34 — 242. 

H  M         agreement  to   release  principal    '*  but  not    securities 

which  principal  has  given  upon  notes  in  any  other 
manner,"  does  not  release  sureties,  34 — ^242. 

'*  "         mere  delay  of  creditor  to  call  assignee  to  account  does 

not  discharge  assignee's  sureties,  34 — 242. 

"  "         creditor  lost  lien  by  defective  revival,  34—243. 

"  "         mere  forbearance  not  discharge,  34—243. 

"  "         failure  of  creditor  to  revive  judgment  where  no  agree- 

ment would,  34—243. 

**  **         holder  did  not  prove  against  estate  of  principal,  or  no- 

tify surety  so  he  could,  34 — 243. 

*^  ^         security  lost  through  mere  failure  to  enforce  lien,  34 

—243. 

"  "         creditor  ordered  levy  on  exempt  property,  released,  34 

—248. 

^  *^        gtLoranUn'  not  released  by  failure  to  enforce  lien  to  se- 

cure debt  till  lost.  34—243. 

M  «         failure  of  bank  to  apply  deposit,  34—248. 

**  "         rule  If  had  deposit  when  sued  surety,  34—243. 

*^  ^        right  of  surety  to  insist  upon  principal's  coanter-claim, 

34—243. 

^  '*  -      release  of  part  by  mortgagee  with  notice  of  subsequent 

incumbrances,  34 — ^2&. 

"  ^         where  purchaser  part  mortgaged  premises  agrees  to 

pay  tnat  part  primarily  liable,  34 — 243. 

"  "         if  creditor,  with  notice,  extends  payment,  mortgagor 

discharged,  34—243. 

"  "         release  of  part,  when  discharges  balance,  34 — ^243. 

^  "         when  judgment  lienor  not  bound  to  collect  out  of  any 

particular  lands,  34 — 244. 

"*  *<         remedy  in  equity  in  such  case,  34 — ^244. 

'^  **         part  mortgaged  land  released,  but  mortgagee  received 

fair  value  on  mortgage,  34 — ^244. 
See  Indorter. 
Profits,  rule  where  one  party  deprived  of  by  other  not  doing  first  act,  34 — 215. 
Promise,  when  law  implies,  34 — 674. 
Publication.    See  JuriMction — Marriage, 
Punishment.    See  Sentence. 
Purchaser.    See  Title, 
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B. 

RailwaTS,  damages  for  repudiating  agreement  plaintiff  slioald  hare  privilege 
and  profits  of  yarding  cattle,  34— -6<i. 
See  D^ieatioji, 
Ratification,  by  husband  promising  to  pay  for  goods  purchased  by  wife,  34— 
258. 
"  though  accompanied  by  direction  to  sell  her  no  more,  34 — ^258. 

See  Forgery — Principal  and  Affent. 
Record.    See  Evidenee^Notiee, 
Renewal,  security  given  for  debt  secures  renewal,  34 — 740. 

*'  unless  renewal  paper  expressly  accepted  in  payment,  34 — ^740. 

^  or  renewal  intended  to  operate  as  payment  or  in  extinguishment  of 

debt,  34—740. 
**  to  constitute  renewal  need  not  be  for  same  amounts,  or  to  take  up 

immediate  predecessor,  34 — ^740. 
**  sufficient  should  be  continuing  loan  of  same  credit,  34 — 740. 

*^  so  for  money  raised  on  other  notes,  to  pay,  34 — 740. 

"  if  for  single  renewal,  does  not  secure  subsequent  one,  34 — 740. 

Replevin.    See  PaHiegSale—lMle. 
Res  a^Judicata.    See  Cau9e  of  Action — Marriage. 
Rescission,  on  exchange  of  horses  with  power  to  rescind,  34 — 602. 

^  though  claimed  warranty  had  failed,  34 — 063. 

Rivers.    See  Navigable  Rivers —  WaUrcaurees. 


s. 

Sale,  one  leasing  property  with  privilege  of  buying,  when  may  transfer  title, 

34—60. 
"     one  to  whom  title  qualifiedly  passed,  34 — 60. 

*^     application  of  payments  on  conditional  sale  of  different  articles,  34 — 61. 
**     purchaser,  conditionally,  when  may  maintain  replevin  though  assigned 

agreement  for  purchase,  34 — 61. 
"     when  payment  by  assignee  of  purchaser  does  not  enure  to  benefit  of  pur- 

e/uuter,  34 — 61. 
"      when  purchaser  may  have  payment  applied  on  certain  lots,  34 — 61. 
**      seller  retook  and  sold  to  another ;  seller  not  proper  party  in  replevin,  34 

—61. 
"     sale  on  condition  title  does  not  pass  till  performance,  unless  waived,  34 

—61. 
"     mere  evidence  sale  for  cash,  will  not  justify  rescission  if  property  uncondi- 
tionally delivere<i,  34—61. 
"     purchaser  not  to  have  title  till  payment,  cannot  transfer  good  title,  34 

—62. 
"      see  qualifications  in  New  York,  34—62. 
"      in  Pennsylvania  and  Vermont,  34—62. 
**     sale  on  condition  machine  shall  do  certain  work  ;  what  not  acceptance  and 

rule  as  to  when  title  passes,  34—62. 
"      sold  conditionally,  Mler  cannot  sue  sheriff  in  trover  for  selling  on  process 

against  purchaser  till  day  for  payment  has  arrived,  34—62. 
**     when  rule  titlw  does  not  pass  till  payment,  does  not  apply  to  sale  for  con- 

siitiiption.  3    — 62. 
«      where  purchaser  of  fixture  sold  conditionally,  does  not  acquire  title,   34 
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B9le—€onHnv4d, 
**     in  Ifova  Scotia,  seller  most  repay  what  purchaser  has  paid,  34 — 68. 
**     in  equity  purchaser  in  default  on  payment  of  balance,  may  be  relieved, 

34-68. 
"     hiring  for  twelve  weeks  and  longer  if  satisfactory,  34 — 63. 
^     sale  if  proved  satisfactory;  vendee  returned  on  sidewalk  ;  not  liable  for 

conversion,  34 — 68. 
'*     sale  agreeing  to  take  back  what  not  sold  by  certain  time,  34 — 68. 
**     when  railway  company  cannot  from  mere  caprice  terminate  agreement 
that  plaintiff  may  have  profits  of  yarding  cattle  while  satisfactory,  34 
—68. 
"     on  condition  **  satisfactory  "  or  does  what  is  claimed  for  it ;  if  does,  valid 

sale  whether  purchaser  satisfied  or  not,  34 — 68. 
"     worked  at  compMBiisation  to  be  fixed  by  employer,  34 — 68. 
''     A.  and  B.  exchanged  property,  if  A.'s  land  in  Texas  approved  by  C.     If 

not  approved,  A.  not  liable  for  expenses  of  C.  to  Texas,  34 — 64. 
*'     A.  employed  B.  on  trial  for  week,  on  promise  that  if  suited  to  continue 
during  summer  ;  not  lM>und  to  keep  if  dissatisfied  after  week,  34 — 64. 
"     when  purchaser  may  rescind  if  not  according  to  warranty,  31    64. 
"     when  purchaser   may  reject  absolutely,  and  when   only  on  sufi[icient 

grounds,  34 — 64. 
**     when  not  sale,  unless  works  to  purchaser's  satisfaction,  34 — 64. 
^     when  no  sale  until  approval,  34 — 64. 

**     when  question  whether  worked  well  question  of  fact,  34 — 66. 
"     plaintiff  entitled  to  benefit  of  any  declarations  by  defendant  machine 

worked  well,  34 — 65. 
^     copy  of  plaintiff's  letter  admissible  if  defendant's  in  reply  read,  34 — 65. 
See  Performance — Tender — Title, 
Satiifaction.    See  Sale. 
Seourity.    See  Contingent  Security. 
Sentence,  when  cumulative  imposed  and  when  not,  34 — 418. 

'*         what  is  so  cannot  be  changed,  34—418. 
Service,  which  controls  certificate  of  sheriff  or  affidavit  of  party,  34 — 29. 
See  Foreign  Corporations— Juritdiction — Marriage, 
8ei-o£^  sale  under  agreement  not  to  plead,  34 — 215. 
Sewers.    See  Injunction*— Water  and  Watercourses. 
Bherifi^  certified  copy  appointment  deputy  insutilcient,  34—26. 

See  Bond — Evidence. 
Soldier,  how  desertion  by  proved,  34 — 27. 
Sovereign,  cannot  be  sued  in  own  courts,  34 — 676. 

See  State. 
Specific  Performance,  of  agreement  to  deliver  logs,  lumber,  etc.,  34 — 665. 

^  '*  of  agreement  to  dedicate  for  street,  34—686. 

Splitting  Oatuie  of  Action.    See  Cause  of  Action. 
State,  cannot  be  sued  in  own  courts,  34 — 676. 
**      if  suit  authorized  for  certain  thing  in  certain  way,  must  be   clearly 

within,  34—676. 
«•       when  State  manager  of  railway  can  be  sued  as  such,  34 — 676. 
Statntes,  to  be  construed  according  to  meaning,  not  letter,  34 — 888. 
**         if  words  obscure,  intention  legislature  to  govern,  34 — 888. 
*'         when  ascertained,  to  l>e  followed  with  reason  and  discretion,  34 — 

888. 
*^        if  two  meanings,  spirit  to  be  referred  to,  34 — 888. 
"         but  not  beyond  fair  meaning,  34 — 888. 
^         all  provisions  and  not  any  part,  to  be  considered,  34 — 383. 
"         real  intention  to  prevail  over  literal  words,  34—888. 
'*         intent  first  to  be  sought  in  the  words,  84—888. 
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Statutes — continued. 

*'         if  unambignooB,  to  be  followed,  34—833. 

*^        not  to  interpret  what  needs  no  interpretation,  34 — 834. 

*^         nataral  and  obvious  meaning  to  be  followed,  34 — 333. 

**         natural  and  obvious  meaning  to  be  taken,  34 — 334. 

*'         court  not  to  remedy  supposed  defects,  34 — 334. 

"•        office  of  interpretation  to  bring  sense  out  of  words,  not  sense  into 
them,  34—334. 

**        construction  which  best  answers  intention,  34 — 334. 

'*         cause  or  necessity  of  making  to  be  considered,  34    834. 

"         when  intent  discovered  to  l>e  followed,  though  not  according  to  letter, 
34-334. 

''         intent  to  be  searched  for,  if  words  obscure  or  doubtful,  34 — 334. 

*<         within  intent  but  not  letter.  34—334. 

**         within  letter  but  not  intent,  34—334. 

*^         remedial  statutes  to  be  liberally  construed,  34 — 334. 

"         though  contrary  to  letter,  34—334. 

^         within  letter  but  not  intention,  34—334. 

**         to  be  construed  by  intent,  34—334. 

"         that  may  be  found  from  cause  of  necessity  of  statute,  34 — 834. 

**         if  power  given  every  requisite  to  be  inferred,  34 — 334. 

^        statutes  in  pari  materia  to  be  considered,  34 — 334. 

^         though  have  expired,  34—334. 

*^         so  statute  evidently  under  consideration,  34 — 834. 

<<         though  repealed,  34—334-5. 
Btockholders.    See  Injunctions, 
Subrogation.    See  Principal  and  Surety, 

Support,  one  about  to  excavate  must  notify  adjoining  owner  of  intention,  34 
588. 

^       when  one  purchasing  lot  has  right  to  cut  off  projecting  eaves,  34^ 
538. 

"       how  much  support  entitled  to,  34—688. 

^       in  case  of  mine,  34—588. 

"       right  to  dig  in  highway,  opposite  adjoining  owner,  34 — 538. 

^       dug  so  adjoining  mine  fell  in,  34—539. 

^       liable  for  ore  thus  falling,  34-^39. 

"       artificial  support  substituted  for  natural,  34 — 589. 

^        right  to  future  damages  to,  34 — 539. 

"       one  may  dig  to  line  of  highway,  34 — 539. 

^        tenant  may  sue  for  damages  from  loss  of,  34 — 539. 

^       when  question  of  fact  whether  improvements  properly  made,  34 
—540. 

See  EaseTMnt, 
Surety.    See  Principal  and  Surety, 

Surplusage,  fact  not  required  to  be  stated  in  election  return,  no  evidence 
thereof.  34—26. 
facts  not  required  to  be  stated  in  paper,  34 — ^26. 
SurvlTor  using  firm  property  must  account  for  profits,  34—299. 
See  Partnership, 


T. 

Taxes,  on  foreign  corporations,  34—535. 

*'        right  of  city  to  impose  as  licensed,  34 — 525. 
Tax  Title,  how  proved,  34—27. 

Tenants  in  Common,  one  selling  crop  ma^  recover  entire  value,  34 — 676. 
See  Partnership. 
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Tender,  when  most  be  before  suit,  34 — 439. 

^       on  sale  for  cash,  not  eaificient  to  tender  seller's  note,  34 — ^215. 
See  Forfeiture — Performance, 
Title,  through  tax,  how  proved,  34—27. 
"      agent  to  sell  cannot  pledge,  34 — 59. 
*^      factors  to  sell  got  possession  by  bought  and  sold  notes  ;  stored  property 

and  took  warehouse  receipts,  which  thej  sold ;   held  no  title  passed, 

34-59. 
*^      fraudulent  purchaser  naaj  pass  to  bona  fide  purchaser  or  lienor,  34 — 59. 
**      title  to  money  fraudulently  obtained  passes  to  one  taking  on  antecedent 

debt,  34—59. 
^      though  if  deposited,  party  defrauded  may  reach,  34 — 59. 
**      mere  bailee  for  hire  cannot  give  title,  34 — 59. 
*^      nor  lessee  of  personal  property,  34—59. 
^      lessee  with  privilege  of  buying,  34 — 59. 
**      one  to  whom  title  gualifledly  passes,  34 — 60. 
"      one  who  fraudulently  purchases  as  agent  for  another  gets  no  title,  and,  if 

sells,  none  passes,  34 — 60. 
"      son  purchased  in  name  of  father  without  authority,  34 — 60. 
*^      father  not  liable  unless  he  actually  received  them,  34 — 60. 
**      warehouseman  pledged  goods  ;  pledgee  got  no  title,  34 — 60. 
M      one  innocently  obtaining  property  of  another  may  return  it  to  person  from 

whom  received  it,  34—61. 
**      property  mortgaged  in  one  State,  taken  to  another  and  sold  to  bona  fide 

purchaser,  and  who  is,  34 — 65. 
<*      of  vessel  to  be  built  and  paid  for  in  instahnents,  34-^57,  658,  659. 
**      of  particular  piano  to  be  finished,  bill  of  sale  given,  34 — 658. 
^      of  goods  to  be  finished,  certificate  given,  trover  lies,  34 — 658. 
**      contract  for  chattel  not  in  existence,  34 — 658. 
^      though  agrees  title  shall  vest  in  purchaser,  34 — 658. 
**      and  creditors  may  attach,  34 — 658. 
**      seller  fraudulently  represented  nearly  finished,  and  got  purchase  price ; 

nevertheless  assignee  for  creditors  takes,  34: — 659. 
*^      assignee  in  insolvency  represents  creditors,  34 — 659. 
**      representatives  of  builder  delivered  vessel,  34—659. 
'*      when  title  passes  on  bargain  of  specific  property,  34 — 659. 
'*      Side  specific  locomotives  to  be  furnished,  bill  of  sale  given  good  as  against 

creditors,  34—660. 
«      so  of  cars,  34—660. 

"      order  given  on  possessor  of  machine,  when  not  delivery,  34 — 660. 
"      possessor  must  deliver  or  attorn  to  purchaser,  34 — 660. 
^      if  purchaser  consents  possessor  may  retain,  is,  34—660. 
**      otherwise  where  purchaser  submits  to  retention  of  possession  by  coercion, 

34—660. 
**      as  where  bailee  refuses  to  deliver  until  certain  work  accomplished,  34 

—660. 
'^      if  actually  delivered,  title  passes,  though  to   be  counted,  weighed  or 

measured  to  ascertain  amount  to  be  paid,  or  something  to  be  done  for 

purchaser's  benefit.  34—661,  663. 
*<      so  on  delivery  of  larger  quantity  under  agreement  specific  number  shall 

pass,  title  to  that  number  passes  and  balance  remains  in  seller,  34 

—661. 
''      otherwise  where  sale  of  only  a  portion  of  mass  should  pass  without  desig- 
nating number  thereof,  34—661. 
**      to  such  as  should  pass  inspection,  34 — 661. 
**      so  where  seller  to  do  something — i.e.,  to  cart  to  railway  station  and  tTiere 

deliver,  34—661. 
^      mortgage  of  certain  number  of  bales  out  of  crop  of  cotton  until  separa- 
tion, 34—661. 
<*      to  put  up  8,000  cans  loltaters  ;  mere  fact  something  to  be  done  by  seller 

to  some  of  cans  put  up  does  not  prevent  title  passing,  34 — 661. 
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Tltl« — conHnued, 
*'      agreement  to  sell  and  delivery  maj  pass  title,  though  price  not  fixed, 

34—662. 
"      whether  sale  complete,  to  pass  title  question  of  intention,  34 — 662. 
"      and  may  be  proved  bv  circumstaoces,  34—662. 
"      if  part  paid  for  passes  as  against  creditor,  thoagh  on  condition  sliall 

prove  as  represented,  34 — 662. 
''      of  wheat  to  be  pat  in  purchaser's  bags,  part  paid  for ;  wheat  bagged,  de- 
livered to  some  one  else  ;  such  party  not  liable  in  trover  to  first  pur- 
chaser, 34—662. 
*^      payment  in  good  faith  necessary  to  bona  fide  purchaser,  34 — 662. 
<*      wagon  purchased  and  credited  on  account ;  agreed  seller  might  have  to  go 

home  with,  no  bill  of  sale  or  memorandum,  does  not  pass,  34 — 662. 
<*      agreement  to  exchange  horses,  with  power  to  rescind,  passes  until  reeds- 

sion,  34—662. 
"      if  exercises  right  to  rescind,  title  rMV«to,  34 — 662. 
**      and  may  recover  what  gave  in  exchange,  34 — 662. 
"      but  cannot  rescind  in  absence  of  other  party,  34—662. 
"      though  claimed  warranty  had  failed,  34—662. 
**      party  may  expressly  agree  title  shall  pass  as  soon  as  manufactured,  34 

—668. 
"      but  must  be  delivery  and  acceptance,  34 — 663. 
**      delivery  and  acceptance  may  be  symbolical,  34 — 668. 
**      much  depends  on  character  of  property,  34 — 668. 
**      but  some  act  transferring  possession  necessary,  34 — 668. 
"      purchase  of  all  lumber  to  be  drawn  to  river,  where  purchaser  to  cull ; 

drawn,  but  before  culled  swept  away  by  freshet,  may  find  delivery  and 

acceptance,  34 — 668. 
"      logs  to  be  cut  and  sawed  ;  all  logs  and  lumber  to  belong  to  purchaser  who 

was  to  advance  ;  thev  to  sell  lumber  and  pay  balance ;  g^Dod  as  against 

seller's  assignee,  34 — 664. 
«      sale  of  200.000  feet ;  cerUin  piles  afterwards  measured  and  marked  title 

passes,  34 — 664. 
"      so  of  logs  drawn  and  marked,  34 — 664. 
^      drawn,  measured  and  marked  by  seller,  but  not  accepted  by  buyer  and 

advances  made,  title  does  not  pass,  34 — 664. 
^      though  in  equity  purchaser  may  have  lien  for  advances,  34 — 664r^. 
*(      question  whether  delivery  or  one  waived  frequently  question  of  fact,  34 

—665. 
**      seller  may  retain  until  purchase  price  paid,  34 — 665. 
<*      or  may  sell  in  good  faith  and  recover  of  purchaser  the  deficiency,  34 


*^      or  may  sue  for  contract  price,  34 — 665. 

^      delivered,  but  title  not  to  pass  till  payment,  on  default  purchaser  may 

reUke,  34—665. 
"      even  from  one  claiming  through  vendee,  34 — 665. 
^      though  articles  subsequently  manufactured,  if  delivered  under  the  agree- 
ment, 34—665. 
"      purchaser  leaves  with  seller  he  may  recover  for  keep.  34 — 665. 
^      when  agreement  for  delivery  logs,  etc.,  specifically  decreed,  34 — 665. 
'*      to  land,  not  lost  by  abandonment  or  nonuser,  34 — 688. 
See  Sale, 
Trees,  remedy  for  Injury  to,  34 — 885. 
Trespass,  one  not  liable  for  acts  of  grantee,  34—886. 

See  Wrongdoers. 
Trover.    See  Title— Wrongdoers. 

Trusts  and  Trustees,  party  from  whom  money  fraudulently  obtained  may 
reach  it  while  on  deposit,  34 — 59. 
"  **  when  fund  for  particular  object  makes  holders,  34 

—131. 


Tnurto  and  TrvaA^BB—cenUnued. 

^  ^         when  oM  panvar  dui^hBfimlSjr  hisw  property,  etc.,  is, 

34—299,800. 
«  *»         ivhtti  State  aMHMflnr  of  rattaragr  mr  bs  aued,  34-676. 


Undarfjilrinf,  fbr Man,  imvlM If  aberiff  ^«d  flo  f%lrt  terler^^,  34-^Sk. 
0&fcad  SUtas.    See  State. 


T. 

Vaitanoa,  none  where  declaration  charges  goods  sold  hosband  and  proof  sale 

to  wife  under  drcamstances  rendering  him  liable,  34 — 269. 
V«idor  and  Vendee.    See  Perfomumce-^TUU. 


w. 

Waiver.    See  Pmfcrmance, 
Warranty.    See  Bale, 

Water  and  Wateroonraea,  right  of  riparian  owner  to  flow  of  water,  34— 

878. 
<*  "if  diverted,  owner  entitled  to  compensation,  34 

—878-881. 
<*  **  any  injory  to  or  bj,  entitles  to  compensation,  34 

^  **  owner  above  cannot  sell  to  injury  of  lower  one, 

34-879. 
«  ^  right  to  center  of  stream,  34—880. 

^  <*  even  State  cannot  divert,  34—880. 

«  "  right  in  non-tidal  rivers,  34—880. 

*^  ^  dty  liable  to  navigator  for  diverting  to  injury  of 

navigation,  34—880. 
«  ««  injury  from /<wZ»n^,  34—881-8. 

tt  M  difference  between  injuries  to  light  and  air  and 

to  water,  34—881. 
"  *^  owner  entitled  to,  for  any  purpose,  34 — 888. 

^  ^  right  of  manufacturer  to  foul  or  allow  saw-dust, 

34-^88. 
«*  "  Injury  from  sewa^,  etc.,  34—888. 

See /7^n6<v>n. 
Words,  when  corporation  included  in  word  "  person,"  34 — 169. 

«        •* insolvent,"  34—289. 
Work  and  Labor,  hiring  for  12  weeks  and  lonffer,  if  satisfactory,  34 — 68. 
'*  *^         worked  at  compensation  to  be  fixed  by  employer,  34—63. 

^  ''on  trial  for  week,  if  suited  to  continue  for  summer ;  not 

bound  to  keep  if  dissatisfied  after  week,  34—64. 
Writ  of  Zbrror,  in  behalf  of  escaped  prisoner,  not  heard  till  returns,  34 — 419. 
Wrongdoers,  one  innocently  receiving  property  may  return  it  to  person  from 
whom  he  received  it,  34— -61. 
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frongdomn — continued, 

'<  Bttornej  stopped  in  transita  and  had  forwarded  to  parcIiBser, 

34-^1. 

**  mortgagee  can  only  recover  amoont  of  mortgage  against  aac- 

tioneer,  34-~63. 

**  parebaser  conditionally  retamed  on  sidewalk,  not  liable  in 

trover,  34—63. 

*^  when  liable  as  acceptor,  34 — 182. 

**  all  who  advise,  aid,  assist,  oonmiand,  approve  or  abet  wrong,  are, 

34—888. 

'<  equally  liable  with  one  who  does  the  act,  34—388. 

^  though  trover  will  not  lie  against  one  who  merely  takea  mort- 

gage, 34—888. 

See  If^junetwn, 
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